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Facts

It is conceded on April 08, 2012 at approximately 6:00 p.m. at the Agri-Civic Center in Okeechobee County, Florida Mr. Cervantes attended a concert with a group of his friends.  While there Mr. Cervantes and Deputy Potter came into contact with each other.  Upon first making contact with the group Deputy Potter ordered them to stop “throwing up gang signs” or they will have to leave.  Deputy Potter then followed the group of individuals for approximately 45 minutes and then ordered the individuals to leave.  Mr. Cervantes was a member of the group of individuals Deputy Potter asked to leave.  Mr. Cervantes was then arrested outside the Agri-Civic Center for Resisting an Officer Without Violence and for Trespassing.
According to the officer, he was there working a detail at the Agri-Civic Center.  The Officer’s attention was brought to the group of individuals by the way they were dancing.  The group was slamming against each other and others around.  On two separate occasions other patrons of the concert came over to Deputy Potter and complained the group was jumping and slamming into others around.  While paying attention to the group Deputy Potter claims he saw several members of the group throw up gang signs.  One sign in particular was the bull sign and another was the “C” sign.  Deputy Potter claims he told the group there would be no gang signs thrown or else they would be asked to leave.  Deputy Potter then alerted other Deputies what was going on and to watch the group.  Deputy Potter claims within 45 minutes he saw a couple of the guys throw up their signs again.  Whereupon he and Deputy Haze escorted two of the men outside and told them they had to leave.  Two others from the group followed the deputies outside.  Deputy Potter claims Mr. Cervantes then turned toward him and sized him up getting within inches of his face.  It is unclear whether Mr. Cervantes was one of the individuals Deputy Potter asked to leave.  (Fn1)  Deputy Potter then shoved Mr. Cervantes back and told him to leave now.   Deputy Potter claims Mr. Cervantes came back to him in an aggressive manner so Deputy Potter took Mr. Cervantes to the ground utilizing a defensive takedown and arrested Mr. Cervantes.  Mr. Cervantes was charged with Resisting an Officer Without Violence pursuant to Florida Statute §843.02 and Trespass Florida Statute §810.09.  (Fn2)
Issue

Whether asking an individual to leave a public place after an officer observes what the officer classifies as gang signs constitutes a lawful command?  
Whether an individual may be properly charged with Trespass when the officer orders the individual to leave a public place and the individual thereafter protests?
Brief Answer

Asking an individual to leave a public place after the officer observes what the officer classifies as gang signs being exhibited by the individual without more is probably not a lawful command as the officer may be acting on a hunch and the gang sign may constitute free speech.
An individual who is asked to leave a public place and thereafter protests should not be charged with Trespass.

Discussion
Florida Statute §843.02 states:  “Whoever shall resist, obstruct, or oppose any officer ... in the lawful execution of any legal duty, without offering or doing violence to the person of the officer, shall be guilty of a misdemeanor of the first degree.…”  
In determining what constitutes a lawful command the first case cited to is Livingston v. State, 610 So.2d 696 (3d DCA, 1992).  Livingston is a one page opinion with scant facts.  Livingston was charged with resisting arrest with violence but was convicted by a jury of resisting an officer without violence.  The Court concluded that Livingston must be discharged because the underlying arrest for disorderly conduct was illegally based solely upon the Defendant’s use of uncivil language which was protected by the first amendment.   Since the underlying arrest was unlawful, a person is entitled to resist arrest without violence as a matter of law.  
Another case dealing with this issue is B.L.M. v. State, 684 So.2d 853 (5th DCA, 1996).  In B.L.M., two seasoned deputies were called out to supervise the detention of 20-30 persons who were corralled by 4 other deputies outside a nightclub.  Those persons were standing against a wall with their hands upon the wall and their feet spread out.  They were being frisked and questioned.  This was not in response to a warrant or a citizen complaint or the officers did not observe any crime being committed.  While this detention was occurring another individual across the street began shouting and telling the group to leave, the deputies had to right to hold them and telling the group to leave and to run.  This individual was told to be quiet and to stop telling the persons to run.  The individual was persistent and was subsequently arrested.  B.L.M. @ 854, B.L.M. then stepped from the group and started laughing and yelling derisively at this individual saying “now let’s see you run.”  B.L.M. was charged with resisting an officer without violence.  The issue in this is case is whether B.L.M’s motion for judgment of acquittal should be granted.  In order to briefly detain a person there must be reasonable, articulable belief on the part of the officer that the person to be detained has committed, is committing, or is about to commit a crime, Terry v. Ohio, 392 U.S. 1 (1968).  The Court found that the Stop and Frisk Law, or Terry, were not considered nor complied with, id @ 855.  The Court reasoned Terry was not a restriction on the police, rather the 4th Amendment to the United States Constitution and Article I, section 12 of the Florida Constitution are the restrictions, id @ 855.  The Court found there was no reasonable, articulable belief on the part of the officer that B.L.M. has committed, is committing, or is about to commit a crime.  The Court concluded a judgment of acquittal should have been granted at the close of the State’s case.
Another case addressing the lawful command of a police officer analysis is Slydell v. State, 792 So.2d 667 (4th DCA, 2001).  In Slydell, on January 28, 2000 at approximately 11:45 p.m. Officer Flemur Zenelovic was on patrol in the 700 block of Tarpon Avenue in Stuart Florida investigating a suspect for selling illegal narcotics.  Although the officer could not locate the suspect, he observed Slydell walking in the apartment complex.  Officer Zenelovic had the authority to issue trespass warnings to suspected trespassers.  The buildings had “No Trespassing” signs posted on them.  The officer did not recognize Slydell and decided to investigate him for trespassing.  The officer radioed his sergeant for back-up assistance.  The sergeant, who was only a few blocks away, pulled over and started walking toward Officer Zenelovic.  Officer Zenelovic then approached Slydell and asked him his name and who Slydell was visiting.  Slydell responded with “Why the fuck you want my name?” Slydell @ 669.  Shortly after Officer Zenelovic began questioning Slydell, he noticed Slydell had a can of beer in one hand with a napkin or paper towel between his hand and the beer.  Slydell then turned and appeared to conceal his hand behind his leg.  Upon noticing this, Officer Zenelovic asked Slydell what he had in his hands.  Slydell then walked away toward an alley.  Just as Slydell was about to run Officer Zenelovic then reached out and grabbed Slydell.  The two officers then forced Slydell to the ground.  During the struggle, Slydell then dropped the beer can and placed the napkin in his mouth and subsequently spat it out.  Slydell was charged with Possession of Cocaine, Possession of Drug Paraphernalia and Resisting an Officer Without Violence.  Slydell was found guilty on all charges.  Slydell appeals his conviction for the Resisting an Officer Without Violence charge claiming the officers were not performing a legal duty, and he did not commit a crime in non-violently resisting them.  The Court was charged with determining whether Slydell’s conduct in fleeing the officers constituted resisting an officer.  
Slydell  @ 671, the Court looked at Florida Statute §843.02 in resolving the issue.  There are 2 elements to §843.02;  (1) the officer was engaged in the lawful execution of a legal duty; and (2) the action by the defendant constituted obstruction or resistance of the lawful duty.  To stop and detain a person for investigation, an officer must have a reasonable suspicion that the person has committed, is committing, or is about to commit a crime, citing Popple v. State, 626 So.2d 185, 186 (Fla.1993).  Whether an officer's suspicion is reasonable is determined by the totality of the circumstances which existed at the time of the stop and is based solely on facts known to the officer before the stop, citing Travers v. State, 739 So.2d 1262 (Fla. 2d DCA 1999);  McCloud v. State, 491 So.2d 1164 (Fla. 2d DCA 1986).  Where an investigatory stop is prompted by an officer's lack of knowledge as to whether a person is engaged in any criminal activity, such a detention is supported by no more than a hunch, citing Turner v. State, 552 So.2d 1181, 1182 (4th DCA, 1989).  A mere “hunch” that criminal activity may be occurring is not sufficient, citing McCloud, at 1167.  The Court in the instant case determined the police were investigating a trespass.  However, the officers who approached Slydell only had a hunch Slydell was trespassing as the officers did not recognize Slydell.  The officers did not have any articulable facts to reasonably suspect Slydell had unlawfully entered or remained on the premises, Id @ 671.  Officer Zenelovic admitted when he decided to stop and investigate Slydell, all the officer knew is he did not recognize Slydell.  The State argues the officer’s “hunch” coupled with the property owner’s request that the police investigate suspected trespassers was a sufficient legal ground to stop and detain Slydell.  The Court disagreed and held the mere fact a property owner's grant of authority to police officers to investigate trespassing on the owner's premises does not confer any greater authority upon law enforcement during police-citizen contact than do our Constitution and laws. Officers still need a reasonable and articulable suspicion that a person is engaged in criminal activity for a Terry stop, Id @ 672.  The Court found the initial contact between Officer Zenelovic and Slydell was nothing more than a consensual encounter where Slydell was free to ignore the officers and walk away, Id @ 673.  The Court distinguished Illinois v. Wardlow, 528 U.S. 119 (2000) by stating Slydell did not initially take flight.  Slydell waited, engaged in brief verbal exchange, and then communicated his unwillingness to cooperate and as a result Slydell’s decision to leave was not unprovoked flight.  In conclusion, ”because the officers lacked objective reasons for believing that Slydell was engaged in criminal activity, they lacked authority to stop and detain Slydell. Thus, when Slydell ran away from the officers, he was not unlawfully opposing or obstructing them in the lawful execution of a legal duty.”  Id @ 674.  Slydell’s conduct in the instant case did not constitute the crime of Resisting an Officer Without Violence, Id @ 674.
Florida Statute §810.09 states:  ”If the offender defies an order to leave, personally communicated to the offender by the owner of the premises or by an authorized person… commits a misdemeanor of the first degree….”  
Pursuant to K.M.B. v. State, 69 So.3d 311 (4th DCA, 2011) the following four elements must be present in order for a person to be convicted of Trespass: (1) the defendant willfully entered or remained on property; (2) other than a structure or conveyance; (3) without being authorized, licensed, or invited; (4) when notice against entering or remaining had been given to the defendant.”  In K.M.B., Donald Massey, the director of security for Sawgrass Mills Mall, testified that the Mall hires off-duty police officers to enforce the Mall's trespass program.  On the night of March 27, 2010, Officer Pullease approached Massey’s staff who made contact with K.M.B. (a juvenile) and asked whether he had a movie ticket.  Massey saw the commotion and approached.  At this point Officer Pullease asked K.M.B. for his name twice.  K.M.B. responded with “F____ you” both times.  Officer K.M.B then proceeded to arrest K.M.B. and K.M.B. resisted by grabbing onto a hand rail.  K.M.B. was then taken to the ground with the assistance of other security officers.  Massey stated the only problem was that K.M.B. failed to leave the premises after he was asked for his ticket, K.M.B. @ 312.  According to Officer Pullease, he responded because he observed a disturbance.  K.M.B. was observed in a verbal altercation with the security guards.  When Officer Pullease asked K.M.B. for his information, K.M.B. stated “F___ you, cracker.”  Officer Pullease then attempted to arrest K.M.B. for disorderly conduct.  No one told K.M.B. what he was being arrested for nor did anyone tell K.M.B. to leave the property.  The issue the Court determined is whether notice to leave was required pursuant to §810.09. 
The Court looked to the specific statute and stated in order to convict for violating the trespass statute the state must prove four elements:  id @ 314, (1) the defendant willfully entered or remained on property; (2) other than a structure or conveyance; (3) without being authorized, licensed, or invited; (4) when notice against entering or remaining had been given to the defendant.  In citing Smith v. State, 778 So.2d 329 (2d DCA, 2000), “When an invitation has been extended to enter an open business, actual communication is necessary to put a person on notice that he is no longer welcome on the property and may be arrested for trespass.  The Court found Officer Pullease did not warn K.M.B. he had to leave.  Instead Officer Pullease, after witnessing K.M.B.’s behavior and hearing K.M.B.’s language which the officer classifies as a disruption of the peace that the officer arrested K.M.B..  However, K.M.B. adopted the holding in W.L. v. State, 769 So.2d 1132 (3d DCA, 2000) where juveniles yelled profanities at the officers, the words were pure speech protected by the First Amendment.  Because no warning was ever given to K.M.B. and K.M.B. was charged with Trespass after Warning, the Trespass Charge against K.M.B. should have been dismissed.  In addition, the Resisting Without Violence charge was not dismissed because K.M.B. did not argue for a dismissal.  
Conclusion


Conclusion. 
Fn1.  It is unclear whether Mr. Cervantes was one of the individuals Deputy Potter asked to leave.
Fn2.  Other members of the group was arrested as well and charged with similar offenses.
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