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Facts

Robert Berkowitz . .. was convicted in the Court of
Common Pleas, Monroe County, of rape and inde-
cent assault and he appealed. The Superior Court,
Philadelphia, reversed the rape conviction. The
Commonwealth appealed to the Pennsylvania

Supreme Court.

In the spring of 1988, appellant and the victim
were both college sophomores at East Stroudsburg
State University, ages twenty and nineteen years old,
respectively. They had mutual friends and acquain-
tances. On April 19 of that year, the victim went to
appellant’s dormitory room. What transpired in that
dorm room between appellant and the victim thereaf-
ter is the subject of the instant appeal.

During a one day jury trial held on September 14,
1988, the victim gave the following account during
direct examination by the Commonwealth. At roughly
2:00 on the afternoon of April 19, 1988, after attend-
ing two morning classes, the victim returned to her
dormitory room. There, she drank a martini to “loosen

up a little bit” before going to meet her boyfriend,

with whom she had argued the night before. Roughly

ten minutes later she walked to her boyfriend’s dormi-

tory lounge to meet him. He had not yet arriveq.
Having nothing else to do while she Wted for

her boyfriend, the victim walked u D
' m ; T
room to look for Earl Hassel, appgngmfs ::g)ellan mm“t;s '

She knocked on the door several tim.

es
no answer. She therefore wrote a note 'tob:at Haed
which read, “Hi Earl, 'm drunk. ? '

& 0“ lmm&type of thing.” Next appellant “st
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# ym&”mk, I gotta go. I'm going to m S

After the victim had knocked again, g}, trieg ¢,
knob on the appellant’s door. Finding Op(,;“ 2
walked in. She saw someone lying on the bed i
a pillow over his head, whom she though ¢, be £,
Hassel. After lifting the pillow from his peyy
realized it was appellant. She asked appellan; ,, .
dresser was his roommate’s. He told her, ang the \1
tim left the note.

Before the victim could leave appellant’ room
however, appellant asked her to stay and “hang ot
for a while.” She complied because she “had tine
kill” and because she didn’t really know appellant and
wanted to give him “a fair chance.” Appellant aske
her to give him a back rub but she declined explain-
ing that she did not “trust” him. Appellant then aske¢ |
her to have a seat on his bed. Instead, she found a s
on the floor, and conversed for a while about a mutu!
friend. No physical contact between the two had. v
this point, taken place. The victim testified on cros-

- €xamination that she explained that she was havin

problems with her boyfriend. ;
Thereafter, however, appellant moved off the b’

and down on the floor, and “kind of pushed [the vici”

back with his body. It wasn’t a shove, it was iuS(;dLi’:i“:
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b
kissmg the victim. The victim resp([);(iei\_\",

HendL.” Then appellant lifted up her shirt an
2¢€gan fondling her. The victim then said “1¢ 3 for

_ After roughly thirty seconds of kissiné &'/
N8, appellant “undid his pants and h¢ o 8
ved his body up a little bit.” The victim T
8 “no” but “really couldnt mO* s %
ant] was shifting at [her] body 0 ™ ©',
ppellant then tried to put his P
did not physically resist




