.‘-f a.‘\.r"

‘"if‘c ‘u'.c.umcm MTL’” ‘h_‘{ patient is unable to
such decisions directly. The important issye -
e \\‘hclhcr an dPPCcll to such a S”Mcgv-:l!(,‘thcn,
the autonomy of the patient in question ‘fllj}l;tscms
gcular feature that, I will argue below -mdkc o
AD .i‘ncnnsvstcm \-\'ith autonomy (n;mclycsl:‘n
inability to rCCU{ISldcr the commitment o thii
strategy at the ume of application) is a featu
common to ADs in generic fashion (whatever =
sicular form the AD might take). .
In this context, one more caveat is in order. |
i do recognize that there are ways in which PCO;;’lc
may bind th.en)scl\'cs that ar»e consistent with
‘ autonomy. It is important to note, therefore, that
E it is not simply the appeal to a strategy for m:\king
E healthcare decisions that I find to threaten auton-
k omy. Im.iccd, as | \\.'111 dlSCl!SS below, commitments
to certain types of strategies are perfectly consis-
tent with autonomy. For example, a patient might
defer to a physm.an s judgment as an indirect strat-
egy. In nf)rmal circumstances, this is perfectly con-
sistent with the patient’s autonomy. However, not
all cases of “self-binding” behavior are consistent
with autonomy, with voluntary slavery serving as
but one example. As we shall see below, to remain
consistent with an agent’s autonomy, the strategy
in question must include an ability to reassess
one’s commitment to the strategy, a characteristic
absent (again, by definition) in the application of
advance directives, whatever particular form an
AD might take.

The above has serious implications for the
autonomous determination of action through var-
ious formal mechanisms and strategies. As we shall
see below, although all formal strategies reflect ¢c
agent’s adoption of that strategy, the ways in which
different strategies operate within the agent’s prac-
tical reason can be very different. Some types of
formal strategies for determining action ar¢ mdcq
eonsistent with autonomy, others arc not. I w_lll
argue thar because of certain defining charactens-
tics, advance directives specify how the determina-
tion of treatment is reached (2 formal strategy for
determining action), but cannot reflect an
autonomons determination of trearment. P.ut dif-
ferently, because of the conditions that define the

application of advance directives, ADs ‘mig‘ht ;
taken to reflect the agent’s adopron of a forma
strategy for determining action, but not‘thc np:
formal strategy that reflects the agent’s auton

Rmxmm,, the
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U":_‘B’ n determining action itself. To understand
?dls\ we must examine how phenomena like
advance directives fit into an agent’s practical

determinations.

Practical Reasons and Strategies

We shall now leave, bricfly, the direct examination
of ADs per sc to come to a better understanding
of how strategies of practical reasoning operate in
terms of their affect on an agent’s autonomy. As
we shall see, certain strategies reflect autonomous
practical reasoning, but others do not. After we
examine how these different types of strategies
should be understood, we will return to our focus
on advance directives to see why the characteristic
features of the type of strategy an AD represents
reflect the type of commitment to a stratcgy that is
not consistent with autonomy.

Autonomous decisions reflect the agent’s
assessment of the balance of reasons for action,
“reasons” here construed in the broadest possible
sense. But in real life, an agent’s determination of
action does not always reflect a simple assessment
of the balance of reasons. For example, we some-
times usc indirect strategies, or adopt rules of
thumb that do not fit the model of a simple assess-
ment of reasons (we shall discuss examples of such
phenomena below). As we shall see, advance direc-
tives look to be phenomena of this sort, allowing
the patient to determine treatment through com-
mitment to a particular strategy: by reference to
the advance directive. To account for phenomena
like indirect strategies and rules of thumb, Joseph
Raz devised a model of “second-order reasoning™!
that we shall examine in detail.

Although the notion of second-order reasons
was recognized as a significant contribution to
philosophical work in the area of practical reason
and action, there remains confusion as to exactly
how we are to understand what a second-order
reason is, and how it relates to other reasons we
have to perform various actions. The various
examples used by Raz to illustrate second-order
reasoning emphasize different aspects of the rela-
tionship of second-order reasons to other reasons
for action that we may have; that diversity clouds

\Raz J. Practical Reason and Norms. Princeton, New Jersey:
Princeton University Press, 1990.
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the role sccond-order reasons play within practical
reason. Ar times, it secems that second-order rea-
Sons are phenomena of indirect stratcgics ©
achieve an end that an individual may not achieve
direct strategy in determining action. Yt

at other times it seems that sccond-order reasons
impose obligations independent of other reasons
3‘{4“’3&3&3 for achieving a given end. In exam-
ning the concept of second-order reasons, I will
attempt to clarify this notion by maintaining that
the apparent ambiguity in the examples of second-
order reasons given by Raz is due to the different
ways this type of reason might relate to other rea-
&raction.'l‘h’m:ﬁstinction,whichisnotin
Raz’s work, can help to identify the times when
second-order reasoning reflects the substantive
sessmer of the agent, and also those times when
second-order reasoning does not. Ulimately, I
will argue that advance directives must be charac-

| as the latter.

ify bow decisions concerning —_—
made in formal terms. tMeng g
The question that arises, then ’
how ADs operate as sm(,ﬂd_m_d‘cr NCe
an agent’s practical reason. Bolos o o
inc two different ways in wh;j We sh
sons may operate within
reason. The first, which 1 M‘“cﬂwl_}
gies,” are consistent with ap
But the second, which I shalj QHM
of judgment,” are not. 1 will argue 5
be understood as the latter Wd‘
reason, which is not consisteny nﬂ;
Raz gives several examples to ijjy
cept of second-order reasons. The g,
the case of Ann, who attempts to de

“On




{n the above case, t‘hc‘ basis of Ann’s decision 1o

.ot the proposed investment offer is nor the
weights f the various reasons for and against mak.
i the investment. Rather, Ann has a reason (she
- i tired and cannot trust her own judgmcnt) that
affects the 'rg‘*.nunﬂ to.r .pni against making the
investment. | h.\l. Ann is tired and cannot trust her
own judgmcnl is a second-order reason to not

Sivoctly assess the balance of reasons for accepting or
rejecting the proposed investment,

In Raz’s example, the second-order reason

functions as an indirect strategy. Ann obviously
wishes to Bet the highest return on her invest-

ment. The determination of which investment
opportunity will bf:pcht her most (the investment
proposed by her friend or the other proposition
which was put to her a few days before) would
normally be calculated by evaluating each alterna-
tive in regard to the end to be achieved. However,
because Ann is tired and does not trust her own
ent, she maintains that she will likely fail to
correctly determine which investment would
result in the best consequences. Therefore, she
feels that she will benefit most by not attempting
calculate which investment will benefit her most
this time, precisely because she does not trust her
judgment. This reason affects the weight of
reasons for taking or not taking the proposed
tment by making them irrelevant to her
ermination of action.
Let us consider a similar example in medicine.
“making healthcare decisions, many people
eht find that they wish to defer to the judgment
physician, stating, in essence, “Do what you
best, Doc. I trust your judgment.” This repre-
an appeal to an “indirect strategy,” in which
tient feels her goals will best be achieved if
oes not make healthcare decisions herself, but
defers to the physician. Perhaps she lacks an
te knowledge of medicine, or recognizes
pecause she is ill she does not trust her own
t. Therefore, she decides to defer to the
’s judgment and not to act on her own
of the reasons for and against various
nt alternatives. :
ortantly, however, the patient retains the
0 reconsider this appeal if she should come
confidence in the judgment of the physi-
ven come to decide that she does in fact
own judgment on the matters in ques”
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ton. It is this ability to reconsider the
ment 1o the strategy in question thas dis ‘
this strategy from voluntary stavery, as we shall see
below. Likewise, it is this ability to reconsider the
strategy at the time of application that distin
guishes merely deferring to a physician’s judgment
from advance direcrives, Let ws consider how
advance directives operate differently in the con-
text of an agent’s autonomy, :

A Second Concept of
Second-Order Reasons

Later in the same chapter of Practical Reason and
Norms, Raz offers another example of 2 second-
order reason that seems to function in 2 shightly
different way:

consider the case of Colin who promised his
wife that in all decisions affecting the cduca-
tion of his son he will act only for his son’s
interests and disregard all other reasons.
Suppose Colin has now to decide whether or
not to send his son to a [privatc] school.
Among the relevant reasons are the fact that if
he does he will be unable to resign his job in
order to write the book he so much wants to
write, and the fact that given his prominent
position in his community his decision will
affect the decisions of quite a few other par-
ents, including some who could ill afford the
expense. However, he believes that because of
his promise he should disregard such consider-
ations altogether (unless, that is, they have
indirect consequences affecting his son’s wel-
fare). Again, some will think that his promise is
not binding, but that is beside the point. Qur
aim is simply to understand the reasoning of
those who believe in such reasons, and it must
be admitted that they are numerous.*

Again in this example, the agent’s reason for
action (Colin’s promise) does not determine the
agent’s action directly, but rather serves as a reason
for the agent to act for a particular reason for
action (for the reason “that it is in his son’s inter-
ests”) and exclude other reasons for action that the
agent may have from his determination of action.
Colin’s promise influences his determination of

4See note 1. Raz 1990: 39.
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reasons for action (it is a reason to act for a partic
ular first-order reason and exclude others), and
thus is a second-order reason.

Although there are obviously many sin
between the case of Ann and the case ©
there are also important differences. Foremost
among these is the fact that in the case of Colin,
the second-order reason in question docs not
appear to function as an indirect strategy, but
rather seems to change the normative situatmn.hy
establishing new criteria by which to determin¢
action.

While in the case of Ann the second-order rea-
son did not change the end to be achieved (but
only changed the strategy to achieve this end), thF
case involving Colin is quite different. Here 1t
appears that by placing an obligation upon Colin
to decide on the basis of his son’s welfare, the sec-
ond-order reason (Colin’s promise to act only for
his son’s interests and to disregard other reasons)
does not establish a strategy by which to achieve
the end Colin sets, but instead establishes the very
end that Colin is to pursue.

The above cases illustrate two fundamentally
different ways in which second-order reasons can
function within an agent’s practical reasoning. As
I shall discuss below, indirect strategies do not
eliminate an agent’s practical evaluation from the
determination of action in the manner that Colin’s
promise does. Although Colin’s promise may be
taken as a second-order reason because of Colin’s
evaluation that it should be taken as such, it nev-
ertheless then replaces Colin’s evaluation judgment
in the practical evaluation of alternatives; the sec-
ond-order reason identifies what is relevant to
Colin’s determination of action. This is similar in
structure to voluntary slavery (and, I shall argue,
advance directives). Let us consider how.

The difference in the ways second-order rea-
sons _might function in the context of an agent’s
practu:a} reason is especially important when
attempting to undcrm“nd the way strategies affect
an agent’s autonomy. “Strategies” that operate as
indirect strategies are affected by different sorts of
considerations than are “strategies” that operat

L ¢ as
relinquishments of judgments (such as Colin’

» S
promisc). A second-order reason that functions as
an indirect strategy will be affected by consi
tions which indicate that the indirect sanr
Caka o T SRy the
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does not decide right away may i l; if

strategy of: “not weighing the pros ‘:‘k‘ax( lh.,‘ y 4 A
raking an investment at the presep, lr_\d (0“55(: 7é~p"ﬁ‘,“‘,,
the strategy that will likely give her e llmc‘ . rﬁf' /
even though Ann remains tired (cighe o r“\l';: : € ¥ |
may be considered better than pg ‘i‘m\.c%‘m; ' f}f / ;
Second-order reasons that functigy ny, ML 5 / E’#
strategies may be undermined throy as i ¥ f«; *
to the end that the agent’s own evalyy N j; " "‘4 p
ment establishes. Thus, such indircqond}“d& ,Iv/ 1#
allow the agent’s own judgment o c():flt% L ¥ "
determine action, as the application of (hc“

in question reflects the agent’s assessmen
appeal to the strategy is the way to derer
action. Since the second-order reason d:;“!t
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establish the actual end to_hc achieved, lhc:: . ,’; « ‘
ond-order reason does not inhibit the agep ﬁm . "ﬁ ol
changing his or her evaluation of various alterny L g ‘86“ :

tives, including her evaluation of appealing yo v
strategy. :
Second-order reasons that function as refiy
quishments of judgment, however, are not
tible to such considerations. A second-orde
reason that functions in this way establishesthe end
to be achieved, and in this way eliminates the
agent’s evaluation from influencing the determina-
ton of action. Although the agent’s evaluation
may establish the second-order reason, this kind of
second-order reason establishes an end that is thea
independent of the influence of the agent’s ases:
ments. The strategy identifies what to attach vl §
to, rather than the agent. Thus, second-orderes:
sons that function as relinquishments of judgment §
are analogous to placing oneself on “automitt £
pilot.” While the second-order reason may be
adopted on the basis of the agent’s own
tional judgment, the agent’s judgment is B0
climinated from the determination of action-
Let us consider an example. Suppose C‘ﬁ“
promise to act on the basis of his son’s intefes®®
adoptcd as an indirect strategy. Perhaps becau® 4
Colin does not hold a position of importai®
the community, and because other mwd
his decisions are also insignificant, and bec®™
‘?kcﬁagf{atdcal of time to actually balance T
considerations, Colin determines that in @ i

affecting his son, it would be best simply



.1’4!_1 R easse.

3 SITALCE U'; lHlf_: on the basis of his son’s inter
ests Since NIS soOn S interests ]\(;M great valuye for
Colin, this strategy will most likely give the result
Colin wishes (just as Ann’s strategy was adopted
because she believed her goal would most likely be
achieved through it, given her tired condition)
Now suppose Colin’s circumstances change, in
that his position in the community becomes ;iu

pificant; so significant that his decision’s effect on

the community becomes, in the greater scheme of

‘gi things, even more important to Colin than his
son’s interests. (.dm will now likely determine
that his strategy (')f always acting on the basis of his
son’s interests will not be likely to give him the
appropriate result. That strategy, then, will likely
be discarded. 5

However, if Colin’s promise is adopted as a

“relinquishment of judgment,” he cannot discard
the strategy on the basis of the change in his posi-
don in the community. His promise is to act on
the basis of his son’s interests, and to take that as
his end. His own evaluation of what is more
important, then, is no longer reflected by the strat-
egy. This fact illustrates that the decisions taken
under the direction of this strategy are not deci-
sions that reflect Colin’s ends (although the adop-
tion of the strategy itself does). Rather, the
decision taken under the direction of the strategy
in question reflects the end established by the strat-
ggy. And this end might or might not coincide with
Colin’s. Evidence that it does not, unlike the effect
of such evidence on indirect strategies, does not
affect the strategy’s application. In this, although
the adoption of the strategy itself reflects the
agent’s ends, the specific decisions made under the
direction of that strategy do not; these decisions
reflect the ends established by the strategy. '_I‘his
type of strategy is akin to voluntarily entering into
slavery (for the purposes of the strategy’s effect on
the agent’s reasoning).

The determination of behavior under slaycry
cannot be considered autonomous, even if the
agent in question has voluntarily entered into this
relationship. Although the agent may choose to
have behavior determined through a “slave rc.la
tionship,” the actual determination of hchavm:
under this relationship is made by the “master,
not the “slave.” Importantly, the slave is obhga@d
10 act on the master’s directives without the abil-
ity to reconsider this relationship; the behavior

Sing the Reliability
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e e et e ofthe e
rcassess w hL‘ll‘mt‘r['\() ‘lt‘l:‘. o I;j[‘\\'mg e mahh(y -
tonship that would ;I o ‘iL “'L“‘.(‘“Sh‘i‘- g
ot “\‘ J, 1)\}\4_ ('115 ‘rc.\s,\cs\?mcm \\'(?(1ld
limited, sp i t.r"". sk Al slavery for .
In » specified time or for specified realms of
hf'c, do not allow a choice to leave the relationship
}"_lthln the time specified, or within the realm spee-
lﬁcd.) The slave may hope that the master’s direc-
tves are such that they are consistent with the
reasons for which she has entered into this rela-
Ilpnshi;x but the obligation to do as the master
directs is not contingent upon this. Indeed, the
obligation holds even if she finds the master’s
Qircc(i\'cs to be directly at odds with her reasons
for entering into the relationship. This feature
makes an appeal to this type of strategy inconsis-
tent with autonomy (so far as the “slave™ is
concerned).

One may argue that the ability to relinquish
judgment in certain areas of life is necessary to
make life richer. I will not argue this point here, as
it may well be true. But if this is used as the basis
for justifying advance directives, the concept itself
should be removed from the realm of self-deter-
mination, and discussions of advance directives
taken up on issues surrounding whether this is an
area in which such an ability enriches life. To argue
that an ability to relinquish judgment is an impor-
tant aspect of a rich life is not to argue that relin-
quishing judgment is consistent with autonomy,
but is to argue that relinquishing autonomy is at
times justified. There will remain, however, many
instances where this is not justified, and for some
of these areas, in particular for phenomena like
true voluntary slavery, we will view this as unjusti-
fied precisely because it represents a relinquishing of
autonomy and through this a fundamental human
right (thus, for example, we do not allow persons
to sell themselves into slavery).

ADs are not slave relationships. But the appeal
to an AD represents a commitment to a SURAERY
that is similar in structure to slave relationships, tor
the purpose of considering thc‘cﬂ‘cct of the sxr-.u;
egy in question on an agent’s autonomy. O:u
important difference between ADs and slave re .\.
tionships is that an AD may be changed at any
time while the patient retains competency. How-
ever, at the time of an AD's application, the com:
mitment to this strategy cannot be reconsidered,
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mes analogous
at the time .oj
t! While

and thus at this time the AD beco
to a slave relationship. (And it is
application that an AD becomes importan -
the patient retains competency, for example, V:’:r
active decisions take precedence over an AD. hC
shall discuss the important features of Ab)e a5 tHe
time of application in greater detail bclo»'\;)
Because this type of strategy cannot be reconsic-
ered by the agent, in the manner that.SImply defer-
ring to a physician’s judgment might be, the
determination made under the application o_f th,c
AD cannot be considered to reflect the patent's
autonomy. Let us consider in greater detail why

this is so.

Advance Directives
as Formal Strategues

We have seen that advance directives, if they are to
be subsumed under the right to informed consent
and patient autonomy, should be understood as a
strategy for determining action that amounts to a
second-order reason. We have also seen that,
although some second-order reasons function
an agent’s practical reasoning in such a way

ey are consistent with the agent’s auton-
r second-order reasons do not. In the

cated that one of the charac-

that the strategy in question is the

part of the agent from inﬂucncing thclo

tion of action. Because the agen; i Iw
tinues to evaluate the strategy i que O“Etr% :
on _

proper way to determine a given yey

adoption of the strategy, and not the g4, %%‘
made on the basis of this stra teqy, Canm'
to reflect the agent’s autonomy, q,,%.

Advance directives must be undersyg, s
type of second-order reason that i ey . 3t
with autonomy. This is so because the : On
of an AD is effective only when an eyt
the part of the patient is impossible, Fop .
the Ohio State Bar Association “s
for Durable Power of Attorney for Heal
and “Living Will Declaration” formg .
state that “This power is effective only
attending physician determines that you
the capacity to make informed health
sions for yourself. . . .”5 While it is
might regain the ability to make
yourself, when you do the AD is no
tive. The defining feature of the ADs
is the patient’s inability to make e
options, and this includes the
evaluations that the strategy

pr
.
Ony

evaluate what action to take, thig typcnpcr
order reason replaces further evalyay Of*‘%:;
ns
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e voluntary slave. Advance directives do reflect
the autonomous adoption of a particular strategy
for determining treatment. But this strategy does
not itself reflect the autonomous decision of a

tient in identifying what treatment is preferred
or consented to.

Advance Directives as Predictors

If advance directives do not reflect patient auton-
omy, why should they be given any weight at all?
The answer to this question lies in understanding
that autonomy is not a magical concept that alone
confers value on informed consent. Autonomy
confers value because it reflects certain cultural val-
ues and social structures. I will argue below that
advance directives might, in a different way, reflect
these same cultural values and social structures,
and thus warrant our concern.

It is not always possible to incorporate auton-
omy into some particular systems, and the medical
system is one in which incorporating autonomy at
times becomes problematic. For example, some
patients ar¢ hospitalized because of psychological
disorders that undermine their ability to make
autonomous decisions. And, most importantly for
the discussion here, some patients are, due to a
vegetative state, a coma, or some other condition,
unable to make autonomous decisions concerning
continued treatment. It is here where advance
directives become important.

While advance directives do not reflect auton-
omy per se, they do offer a mechanism for incor-
porating what would /ikely be the patient’s values
and preferences in circumstances where these val-
ues and preferences cannot be incorporated
directly. This provides a reason to give weight to
advance directives despite the fact that they do not
reflect autonomy per se, for reasons similar to
those for which we ascribe such great weight to
‘actual autonomy.

The reason we place such great weight on

tonomy in society generally is that we are most
mfortable when events affecting individuals are
ermined through autonomous choices on the

“of those individuals. Consider the various

 in which society attempts to minimize the

ence of “luck” on a person’s well-being.
ien events do reflect autonomy, we are able to
responsibility, structure society to deal with
atic cases, and feel confident that the
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events in question reflect the values and \'vishcs of
the person affected. At the very least, if events
then go wrong the loss is attributable to the per
son herself, and not mere “pyad luck” or misfor-
tune. While such confidence is not perfect to be
sure, society seems best organized, given the role
autonomy plays in our understanding of the world
and the ways in which we structure society, if the
events that affect a person reflect that person’s
autonomous choice.

Further, and perhaps more importantly (for this
is likely the basis for our greater comfort with
autonomous decisions), autonomy is important
because a recognition of the unique values and
beliefs of the patient is an immensely important
component of assessing the benefits and burdens
of treatment options. Because the effect of treat-
ment on a patient’s quality of life will depend on
the particular values that give meaning to that
patient’s life, we can be more confident that treat-
ment offers appropriate benefits when treatment
decisions reflect the patient’s autonomous choice.

Given the above, it scems quite possible that we
would feel more comfortable in cases where
autonomy cannot be incorporated, to as closely
approximate the autonomous choice the person in
question would take, if a mechanism were available
to determine what that person’s autonomous
choice would be. Advance directives provide pre-
cisely such a mechanism. By acting as predictors of
what the patient would choose were she able to
take a choice, advance directives provide a mecha-
nism through which the decisions made concern-
ing the treatment of a patient unable to take
decisions on her own behalf, may be understood as
more consistent with the ways in which society
usually takes such decisions, and we can be more
confident that treatment decisions will reflect an
adequate assessment of the benefits and burdens of
treatment on the patient’s quality of life.

The reasons to recognize ADs are indeed born
of the desire to make healthcare decisions in a
manner consistent with the autonomy of the
patient, in circumstances in which autonomous
decisions are impossible (by definition of the AD’s
applicability). The only alternative to honoring the
AD seems to be the imposition of a paternalistic
decision by some third party (such as a physician
or judge). Such an alternative would seem less
likely to be consistent with the autonomy of the
patient than honoring the AD. This argument in
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favor of recognizing ADs is supported by a recent
study published in the New England Journal of
Medicine,® which finds that ADs promotc ic abil-
ity to identify a patient’s preferences (clfhcr by
providing a basis for predicting these preferences
through the patient’s prior articulation of prefer-
ences, or by promoting discussion of these prefer-
ences with chosen surrogates’). In addition, this
study finds that in the absence of an AD, tl?ird-
party decisionmakers cannot adequately predict a
patient’s preferences on the basis of the patient’s
age, health, or other demographic features. Thus,
the value of recognizing ADs would seem consis-
tent with the concern to incorporate patient self-
determination into healthcare decisions.

It remains true, however, that advance direc-
tives do not reflect autonomy per se, but rather act
as predictors of what autonomous decisions would
be taken. Thus, there should be important difter-
ences in the way we view advanced directives and
the way we view autonomy. The most important
of these differences concerns the criteria used to
evaluate the legitimacy of determining treatment
by the mechanism in question. In the case of
auronomous decisions, this criteria consists prima-
aly of “competency to make decisions.” While the
standard of competency is itself controversial, it is
generally accepted that if a patient #s competent to
make a decision, his or her decision is the proper

way to determine treatment.

For advance directives, however, additional cri-
miamm;bcimpos:d,becam:\l)sammcmprc-
dictors, in order to ensure that the AD is a
reasonable predictor of what decision the patient
in question would rake. We must recognize that
the decision taken in terms of the AD is a decision

patient’s competency—hyyy "
al

that the patient s ¢ 1l
F ‘-OmPthm)‘ the m’“n\g

become important for agse ssing th:c fi

advance directives as the pro qu":i;
determining treatment. £es "‘tchh;\ "
There are many cases in whic - W
on the surface, that we would mL we ;
ferently tha.n we actually do, I:o:kt ‘k%. h‘\ | &
believe, before reflection, thay i chmﬂt" &
opportunity to take a Position b p,ws
salary I would jump at the chancer B b
ally presented with the opporgyp; m"lh\
that considerations such as family % 1 May g
stability, or things that I had not eqn:
more heavily than I supposed.
make an active decision, these Yhm : m 3y
weigh in. But advance directives “tiony,
decision be made prior to the acyy
stances. Therefore, we should be o
this prediction of what decision would o
fully considered. btk
Consistency with other decisions Qnin
whether the patient had given sufficien;
to the AD to make it a reliable predictor
decision she would take. It indicates thar
similar values have competed, decisions
consistent with the decision expressed t
AD, and so seems more likely to predict
decision that patient would take. Simil
experience with similar situations indic:
patient is aware of the factors which mi
in” in the circumstances, and so seems
to know what decision she would take.
Likewise, in recognizing the validity
surrogate’s decision (under a durable
ad;t;mey, for example), we should tak




gate, because she wishes treatment decisions to
reflect her family’s preferences. Such a basis for
designating a surrogate is perfectly consistent with
the model 1 offer, for it is quite appropriate for
even active decisions to be based on a considera-
tion of the preference of one’s family. And if it is
likely that onc’s active decision would reflect the
preferences of one’s family, to recognize the deci-
sion of a surrogate appointed for this reason is
indeed to incorporate the likely decision the
patient would take. What may become important,
then, is for a patient to identify why a particular
surrogate has been designated, and then to exam-
ine the surrogate’s decision in regard to its consis-
tency with these reasons (in effect, establishing
that the decision made by the surrogate likely
reflects the ends for which the strategy embodied
by the designation of this surrogate was adopted).

A full list of the criteria that should be required
to ensure that advance directives are reliable pre-
dictors of autonomous decisions will require a
discussion which incorporates studies by psych-
ologists, healthcare professionals, healthcare clini-
cians, sociologists, and others. I will not attempt
to offer a model of what is needed to establish the
reliability of ADs as such predictors. The above
discussion represents, rather, speculative sugges-
tions meant to provide an example of the types of
criteria that might be imposed in order to recog-
nize the validity of advance directives as the proper
mechanism for determining treatment. The actual
criteria_imposed, again, must reflect empirical
rescarch into what is needed to establish the ade-
quate reliability of advance directives to incorpo-
rate the patient’s values and preferences. There is a
significant lack of empirical research concerning
these questions, and therefore a need to redirect
empirical research on advance directives toward
questions such as: How should surrogates be
selected to reflect the patient’s values? How can

Discussion Questions
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ADs be designed to reflect more stable prefer-
ences, likely to still be held by the patient? What
factors increase the likelihood that advance direc-
tives are accurate predictors of the patient’s
decision?

The important point for the purpose of this
paper is that ADs do seem to provide a mechanism
for incorporating the values of the patient into
healthcare treatment decisions when these values
cannot be incorporated directly. This role estab-
lishes the value of recognizing ADs, and in this
also establishes the need for additional criteria to
ensure the reliability of ADs in this role, because
they do not reflect an autonomous decision con-
cerning treatment per se. Recognizing this role, in
turn, can help us to identify the types of criteria
that might appropriately be imposed to recognize
the validity of advance directives as the proper
mechanism for determining treatment.

The implication of this understanding of
advance directives is that there is a range of cases
in which we might appropriately disregard an
advance directive on the basis of reasons that
would not make it appropriate to disregard active
decisions by the patient. This does not, however,
compromise the cultural values that ground our
concern with patient self-determination. Advance
directives are a mechanism by which we attempt to
incorporate the values and preferences of patients
in circumstances where these values cannot be
incorporated directly, and the criteria imposed
reflect the appropriateness of ADs for establishing
what these values and preferences likely are. In
this, disregarding advance directives because they
do not meet the criteria meant to establish their
reliability in this role is no more a threat to the cul-
tural values in question than requiring that active
decisions be made by “competent™ patients in
order to be recognized as valid.

1. What, exactly, are advance directives? What is their role in the health care profession?
2. How would you characterize the relationship between an advance directive and a

patient’s autonomous decision about her treatment?
May’s discussion of second-order reasons illustrates a potential problem for advance
directives and the autonomous determination of trearment. What, exactly, is the poten-
 tial problem? Do you agree with May that this is a legitimate problem?

If advance directives do not, in fact, function as indicators of autonomous decisions,

what role do they play, if any?
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An Ethic of the Fitting: A Conceptual Framewy)

for Nursing Practice

ANTHONY G. TUCKETT

BOTH THE TELEOLOGICAL THEORY in its utilitarian
form and deontology are concerned with how a
nurse ought to act. They provide a morality of
doing. Uulitarianism is founded on the “primary
irreducible element—good™ as the reference
against which a right or wrong action is judged.
Deontology on the other hand has duty as its pri-
mary irreducible element, such that right action
comes from duty and the action or doing is
universal.
In stark contrast, the virtue- (character) based
 concerns itself not with the question “what
ought a nurse do?” but rather “who oughr a nurse
be?” Hence, the virtue theory of ethics provides
for a morality of being. As such, this theory con-
cerns itself with the character of the virtuous
agent. The necessity of involving character is
important as “virtues give perfection to the soul”
in situations in which no theory of good or theory
it_are in ﬁ:mdvcs complctc guides to

sequences of the act th
of all those affected by it
The act theory of dco
ferred motive for moral gzzlgfvd?f’
right action is that which Comes &o:"
based on pure reason. In
“what ought a nurse do3” the
theory of deontology and ac¢
soned rules that aregzlnmvcrxa.lts from dlly
Virtue-based theory recognizes the~
son a nurse is as central to an 3 _ ;
acceptable action. Thus, a focus on
exhibited by an individual marks 3
between virtue-based theory (“who o
and deontological- and co:
ory (“what ought 1 do?™). Vimlc-
can assist in the moral life of a nurse
conflicts between rules or pnncxpleaqe
are not necessarily clarified by the
sometimes described as act theory. Fy
based theory has precedence as “rules
within act-theory do not in thems
to apply them.”2
A further criticism of act thcoms
fail to adequately take into account
moral life as mvolvmg an indivi
For some, the virtues are “the
of the moralities of everyday
ﬁor othm mm: cthlcs is m@&;

at promoms) ﬁk .
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serves 10 emphasize |hc. .|mli\'idu.xl as an agent
}n,,l\vrsc\i in the mu!‘.\l life r.\_thc'lj th.m‘ acting in
some detached way. The .\pp!lc.\lmn of yhc utili-
wrian standard or dc.unml()gnc‘\l constraints to a
given moral context involves a son?cwl'l.\t reduc

tionistic, mechanical problem-solving ‘\pprn;\ch‘
that lacks a sensitivity to the very nature of

relationships. . | ~
Consider the nurse, motivated by the virtue of

compassion for ‘mothc‘.r person, who .tclls either
the truth or a direct liec. Compare this agent to
another who acts similarly, but is motivated by
ed. It would seem reasonable to suggest that
morally praiseworthy recognition would be
awarded to the nurse rather than the agent, even
though both have performed the same action,
because it can be claimed there is goodness within
the nurse.

That is, there is a definite sense in which the
motivation by the virtue of compassion is superior
1o that of greed. This “sense” asserts that funda-
mental to ethical consideration is a reflection on
who the nurse is over and above what the nurse
ought to do. Although consequences are not
jmmaterial in the ethical consideration, they
remain an incomplete aim for the fuller ethical
appraisal.
~ Compassion, unlike greed, is considered a
virtue. Accordingly, compassion not greed tends
to foster the good human life. It is compassion by
its nature as a virtue that:

connects and interlocks with a variety of
human goods in such a way that its removal
from our lives would endanger the whole
structure . . .5

is unreasonable to conclude the same about
ced. Therefore, it follows that judgments about
¢ morality of an action have some reliance on a
se’s motives.
Further, imagine a nurse who acts according to
nciple or obligation but does so without gen-
respect for others. That is, the nurse fails to
out of friendship or sensitivity to the needs of
- but adheres to the rules or principles that
€ action. Moreover, consider the individual
» obligated by the rule of veracity, tells the

). Virtues and Vice. Ithaca: Cornell University
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truth in all situations. A nurse has thispbligﬁon
as decreed by the deontological constraint, “Thou
shall not lie.” Arguably, this obligation may pro-
duce the right action but action alone does not
best describe moral worthiness. Rather what 1s
sought is the virtuous nurse who becomes

o

s
R v e

(the) person we trust . . . One who ha§ an
ingrained motivation and desire to perform
right actions. Not the rule follower, then,
but the person disposed by character to be
generous, caring, compassionate, sympathetic,
fair and the like, is the one . . . [to] recom-
mend, admire, praise and hold up as a moral
model.6

Criticism of Virtue
(Character) Ethics

The criticism that virtue ethics fails to say much
about what an agent ought to do assumes a pro-
posal to locate virtue ethics as a pure or substitute
ethical theory. As it will become clear, this crit-
cism is inappropriate as virtue ethics is not cited as
a theory of right action. Further, Louden states
that virtue ethics “do not provide a way to act as |
rules or principles do.”” Yet, when dealing with
conflicting rules or obligations, motive and char-
acter may facilitate the decision regarding the most
morally appropriate course of action.

In the clinical context, a vast array of skills, a
professional code of conduct and situation-specitic
know-how are part of the everyday professional
life of the registered nurse. Therefore, rather than
virtue ethics being “weak™ because it requires
“skills of perception and articulation . . . situation-
specific ‘know-how,”8 it is very useful as an appro-
priate theory for practice. Thus, virtue theory can
contribute significantly to a professional ethic for
clinical practice. By nurses reflecting on those
virtues, and skills for practice (which in part are
the source out of which they derive their identity)
they begin to recognize the professional ethic
suited for their role.

6Becauchamp T. & Childress J. Principles of Biomedical
Ethics, 4th ed. New York: Oxford University Press, 1994,
7Louden R. On some vices of virtue cthics. American
Wwwlmmmmg, i
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An additional criticism of virtue theory claims
that the “best person can make the wrong
choices.”™ It is questionable that moral mistakes
are unique to virtue theory alone. As has been
made clear, principled action fails to guarantee the
most morally praiseworthy action. Support for this
counter to the criticism is lent by MacIntyre:

when men and women identity . . . too com-

pletely with the cause of some universal princi-
ple, they usually behave worse than they would
otherwise do.!?

Louden identifies a further weakness of virtues
with criticism of the emphasis on character which
by nature is subject to change over time. Character
change is perceived as worrisome because it is
implied that it causes a failure to be morally con-
sistent. However, moral development is an
expected dimension of human change as articu-
lated by Kohlberg.!! The complexity of relation-
ships—considered fundamental to the nurses in
Tuckett’s study!Z—and associated dilemmas,
require fewer moral rules that are too general and
simplistic and more of an ethical theory sensitive
to the real life experience. Hence, it is virtues or at
least “principled virtues” (benevolence and non-
maleficence as compassion, empathy as descriptors
of care) that are capable of being viewed as
“embodying an holistic response in some range of
moral considerations.”!3

In summary, an attempt has been made to
defend virtue theory as appropriate to nursing
practice. The next section directs the reader to
consider the nature of the aforementioned princi-
pled virtues in the context of the story of the
Good Samaritan!4 as appropriately reflecting care
within nursing practice.

Louden, Beauchamp & Childress, op. cit.

Maclntyre A. After virtue: Tradition and the virtues. In:
MacIntyre A (ed.). After Virtue: A Study in Moral Theory.
Notre Dame, IN: University of Notre Dame Press, 1981;
181-203. ;
HUKohlberg L. Essays on Moral Development: The Philoso

of Moral Development. San Francisco: Harper and Row, 19‘;?.
12Tuckett A. The phenomenon of lying in nursing practice:
A case study. MA Thesis. Queensland University of
Technology, Brisbane, 1997,

B3 Trianosky, op. cit.
T4McAllister M. & Ryan M. The Good Samaritan: A revi-
talised narrative for nursing. Awustralian Journal of Holistic
Nursing 1996; 3:12-17. Bl o
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The Samaritan does not respond t(; [hcc .
tion in a detached way, as if indifferen, 0 xl:m
fering of the other person, but becomes ¢p b
in the reality of the beaten and bleeding traveler
The Samaritan’s response is “a way of being in the
world” that steps beyond the boundaries of nis §
or principle-guided action. This being in the
world, which is indicative of caring, has beey
described as a human trait and part of hung
nature which is essential to humanity’s existence
A commonly cited construct of care, exemplified
by this response, is compassion.!”

In the story of the Good Samaritan, it must be
acknowledged that the holy men fail to respondin
any way that respects the traveler’s presence. They
abandon the traveler, leaving him physically ind
emotionally exposed. The holy men do not @t
They treat the traveler as an object rather than &
a fellow human being. It is the Samantn who
responds as “other regarding,” who promes -
“human flourishing of [the] other [rather than

imilay.
¢ rescarch gy ¢
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I5Kyle T. The concept of caring: A review of ligeratufé.
Journal of Advanced Nursing 1995; 21:506-51%
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A theory of nursing. Nursing Health Gt
6:209-212.

7Fry S. The ecthic of caring:
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ing Rawnsley who tells the story of 2 48-year-old
woman who is in the final stages of dying from
metastatic cancer.22 The ill woman’s chemother-
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University Press, 1993.
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Ferrell: A Dilemma of Caring

Dilemma of Caring: Ethical Analysis and Justification
of the Nurse Refusing Assignment

LUCIE FERRELL

In;mduction and Overview

Nursing i$ 2 profcss.i()n. of ctlring t’or.orhcrs. It is
prcciSCl," because of this canng.thnt it l.n(.ltters to
the nurse whether or not patients receive ‘satg
competent nursing care and it is because of this
caring that the nurse feels compelled to undertake

ersonal risk for the good of the patient. It is this
cring that provides the essential basis of most
moral dilemmas in nursing as well as for the nurs-
ing commitment to patients. If the nurse did not
perceive caring to be a primary ethical and profes-
sional value, moral issues could be classified as
practical dilemmas or merely problems to be
solved. It is through caring that the issue of refus-
ing assignment becomes a moral dilemma.

The purpose of this paper is to analyze the
moral dilemma of the nurse confronted with
the choice of refusing assignment and to develop
the ethical argument upon which the justification
for such refusal will rest. I seek to identify the
moral dividing line at which it ceases to be the
nurse’s duty to undergo personal risk for the ben-
efit (real or supposed) of the patient. Establishing
that one has a right to a particular action is insuf-
ficient to resolve a moral dilemma. If, in exercising
that right, one places oneself and /or others at sig-
nificant risk of harm, then that action will be
judged as wrong unless it can be justified through
ethical principles and argument. Therefore, no
matter what the rhetoric about the nurse’s right to
refuse assignment, unless such refusal is ethically
compelling, it is not a choice open to the nurse

whose primary duty is to care for patients. If it is
not an ethical option, it would have to be inter-
preted as abandonment of the patient, a practice
disallowed by ethical and professional standards. It
would be contrary to acting in the best interests of
the patient, thus violating the principle of non-

B i . Sl

maleficience or “do no harm,” while also sceming

to be self-serving on the part of the nurse. :

Traditionally, refusing assignment when it
involved understaffing or inappropriatc/unytc
staffing was specifically viewed as unethical; refusal
was allowed only on grounds of grave physical
harm to the nurse or on religious-moral grounds
when objections were made known prior to the
situation arising. However, in the contemporary
healthcare environment of fiscal constraints,
increased technology, high patient acuity, and mal-
practice litigation, the issue of refusing assignment
warrants a reexamination. Clearly, the nurse may
not refuse assignment based on medical diagnosis,
patient characteristics, socioeconomic status, or
personal preference. But situations such as manda-
tory overtime, temporary staffing, “floating” to an
unfamiliar clinical area, and/or assignment to an
unsafe number of patients place the nurse at risk
for a variety of harmful consequences.

The Question

The question under consideration is: On what

grounds is it morally justifiable for a nurse to

refuse assignment; how much and what kind of
personal risk must the nurse assume in order to

meet the professional responsibility, moral obliga-

tion, and legal duty to provide care? What ensues
is a philosophical inquiry addressing this moral
dilemma utilizing the organizing framework of
The Dimensions of Professional Nursing Practice.
Assuming that the nurse has the right to refuse
assignment, it is only through ethical justification
that this right may be exercised and moral and
professional integrity maintained. Ethical justifica-
tion does not necessarily protect the nurse from
legal or economic consequences of the decision
but it does allow for a decision that will uphold the

‘e b‘f’.‘ Ferrell is affiliated with Consulting and Educational SErPICES.
Printed with kind permission of the author.




CHAPTER SEVEN: HEALTH CARE

professional commitment d
a health care professional.

Refusing Assignment
as @ Moral Dilemma
A moral dilemma is manifested in three Ways. .Firs-t,
situation of unavoidable choices; choosing 15

. and must occur. Moreover, the person

that choice. The second element is
that the choices are mutually exclusive. The agent

nd moral obligations of

cannot do both because on¢ choice precludes the
other; in choosing one¢ alternative, the agent is

bited from choosing and acting on the other.
“The third criterion is that the situation is a
momentous onc and the choices are significant. It
is not a trivial choice in small matters; the situa-

the choices, and the outcome are of grave

cussion it is clear that the nurse
or unreasonable assignment
choose between the two
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moral dilemma; ethical analysis and decision-mak
X ing 1s rcquircd.

\‘ “The customary cthic, the presumption of
acceptance, was often based on the concepts of
duty and obligation: the belief that “any nurse is
lwctfcr than no nurse at all” and that the nurse
would simply do as well as possible under difticult
circumstances. Pure altruism was the prevailing
value and refusal was viewed as abandoning one’s
pati::lﬂs. However, given today’s environment, the
question arises as to whether this customary
approach serves anyone well—patients, society, or
the profession of nursing.

Nursing Ethics

«The three features of professionalism—a claim to
competence, a socially valued goal, and auton-
om_v—~n;1tuml]y lead professionals to a special con-
cern with ethics” (Jameton, 1984, p. 22). The
profession of nursing, and hence its cthics, has as
the central concept the relationship between the
patient and the nurse, the very nature of which is
moral. What’s more, it’s the ideal of service “that,
in part, distinguishes nursing ethics from medical
ethics” (Fowler, 1990, p. 28). According to
Fowler, this service ideal as the central moral core
of nursing ethics currently is expressed in the
notions of caring and advocacy as metaphors for
nursing. These are the ideals that define the nurse-
patient relationship. Quinn and Smith (1987) fur-
ther state that ethical values are all expressions of
what is owed patients as well as expressions of the
professional self. Thus, nursing ethics is concerned
with two elements: what the nurse ought to BE
and what the nurse ought to DO.

THE NURSING COMMITMENT

A specific aspect of the professions that sets them
apart from other occupations is the idea of com-
mitment: commitment to the people of the society
in which the professions exist as well as to the val-
ies on which the profession is based. “In choosing
 the profession, one assumes the responsibility con-
sistent with being a professional. One chooses to
‘adopt the values, methodology, and ‘way of life’ of
he profession. This is a free and unencumbered
choice of occupation, a conscious decision to make
commitment to pracrice a profession in return
the privileges granted to those who practice”™
tyskens, 1990, p. 137). Ozar (1987) writes:
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“Being a member of the nursing profession
requires a commitment that the individual freely
makes to the community at large. This is a com

mitment not just to think and act wisely but to do
s0 in accord with the specific values and principles
of the nursing profession™ (p. 155). In discussing
this further, he describes this commitment much
like a promise or a contract to act in certain ways
s0 as to benefit another person or group. He cau-
tions that the act of professional commitment is
unlike making a promise or a contract, however,
“because of the particular character of the profes
sional-client relationship™ (p. 158).

MORAL AUTONOMY IN NURSING

“Autonomy, put simply, is control over one’s own
life” (Quinn and Smith, 1987, p. 31). Therefore,
moral autonomy in nursing may be viewed as con-
trol over one’s moral life in the practice of nursing.
Engel (1970) defines work-related autonomy for
the professional as “frecdom to practice his profes-
sion in accordance with his training” (p. 13) and
states that this autonomy is important to the pro-
fessional because it affects the quality of the service
he provides. The loss of work-related autonomy
might reduce the quality of his care.

“Traditionally, nurses have been discouraged
from developing and acting on their own ethical
judgements” (Benjamin and Curtis, 1987, p.
394). Recognizing this, the authors acknowledge
that being ethically autonomous can be difficult
and even “personally hazardous” for the nurse
because the traditional conception of nurses as
obedient and subservient is deeply embedded in
both the healthcare system and the general public
as well. These authors define the ethically
autonomous nurse as one who can “within limits
exercise independent thought and judgement
about what she ought to do and then act accord-
ingly. As a result, she will be morally responsible
for what she does and for the foreseeable conse-
quences” (p. 398). Criteria for autonomy are two:
that the action be free and that it is based on
rational deliberation and moral reflection. Again,
cethical autonomy doesn’t necessarily guarantee the
best or right decision but it does ensure that the
decision-maker is and ought to be respected as a
morally responsible person.

Benjamin and Curtis (1987) argue that moral
autonomy “provides the foundation for moral
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responsibility . . . is part of \:/hat it means to 2:2;
and be respected as, a person” (p. 40). In .sut;i)pr .
of this position they state that the nursc 1s' rs &
person with goals, principles, an_d ‘dc_"ﬂS: Wy
determining individual. To perceive of a.murse as
anything less than ethically autonomous is, there-
fore, “demeaning and incompatible with what a
nurse is” (p. 403), a self-determining person.
Further, nurses who carefully think for themselves
about ethical and other matters are more likely to
be sensitive to the complex personal, emotional,
and physical needs of their patients. This sensitiv-
ity to patient needs would, of course, enhance the
quality of patient care, thus contributing to excel-
lent practice, the moral imperative of nursing.

In summary, ethics assumes the personal
accountability of that person for both individual
actions and the consequences of those actions.
Professional ethics presumes no less. Based on the
professional commitment made to the society, the
nurse is presumed capable of self-determination as
a healthcare professional and is held accountable
for the moral practice of nursing. As a professional,
the nurse is expected to have thought about this
commitment and the moral obligations this
entails. The nurse is expected to use critical think-
ing and moral reasoning when making nursing
judgements and to uphold the professional ethical
standard of excellence.

Analysis of the Dilemma:
The Dimensions of Professional
Nursing Practice

In his discussion of a moral dilemma, Ladd (1983)
describes this as an “unavoidable situation in
which one is forced to choose between performing
one obligation rather than another, or to choose
between evils, rights or wrongs, duties, and so on”
(p. 144). So it is with the moral dilemma of refus-
ing assignment; both choices contain obligations
and both choices place powerful and legitimate
claims upon the nurse, the decisionmaker. Further,
both choices, accepting and refusing, carry signif*
icant risk of harmful consequences for both the
patient and the nurse. Consideration of these
potential consequences to the nurse leads to the
identification of The Dimensions of Professional
Nursing Practice, which serves as the framework
which facilitates this analysis. These dimensions

are: The Ethical Dimension; The g,
Dimension; The Legal-regulatory Dimeng
Economic Dimension; and
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THE ETHICAL DIMENSION:
THE NURSE AS MORAL AGENT

Despite the multidimensional character of h
moral dilemma, the decision to accept or refyg
assignment is ultimately an ethical one. The pro-
fession of nursing exists to provide care to patients
and excellent care is the “primary moral impera-
tive” of nursing practice; good, defined as patient
health and well-being, is the goal of thar care. It
follows that there is the potential to harm patients
as well, as a consequence of inadequate, substan-
dard, or unsafe nursing care or through error,
cither directly or indirectly, knowingly or uninten-
tionally. Because of this potential for causing harm
3ise::'ec(ljl :: rﬁgﬁ, the health care environment is
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6). In the current analysis, the nurse is viewed as

ral agent in that she possesses individual abil-

a mo
ity 10 affect the good and to cause harm to the
p}ticm and she holds personal moral accountabil

ity for her practice. The nurse as moral agent is
required 10 uphold excellent practice as the
standard.

THE SOCIO-LEGAL DIMENSION:
THE NURSE AS AUTONOMOUS
PROFESSIONAL

The nature of the professions is that they derive
their meaning from societal values; the mandate of
the profession is to safeguard, protect, and pro-
mote those values. This constitutes an implicit
social contract of trust between society and the
professionals. In exchange for considerable auton-
omy, the professionals are expected to act respon-
sibly, always mindful of that public trust. This
implicit contract is made explicit and given formal
sanction in the legal system through Tort Liability.
Even though, traditionally, nurses have been pro-
tected from liability, there are numerous instances
in which the nurse has been held legally account-
able. Indeed, the increasing professional stature of
nurses is reflected in an increase in the number of
nurses who are named in malpractice litigation,
often as the sole defendant.

“One of the chronic and most critical issues a
nurse faces is the extent of his or her legal respon-
sibility when assigned to an understatfed hospital
unit” (Politis, 1983, p. 109). In assignment situa-
tons of questionable safety, the nurse is charged
With legal as well as moral accountability for her
mﬂén In considering the moral dilemma qt‘
e Wi%ho]r refusing an assignment, the nurse is

b mCS;:‘ consequences of either choice. If
pmff&!ﬁoﬁal [hc' assignment, as an autonomous

o “N‘s ¢ is held legally accounmb%c for her
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bwtfstaada
rd of care.
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care that applies to any R.N. on that
: aher, 1989, p. 34). In an understaffed
cffect on patient care can range from
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reducing the quality of care ro actually jeopardiz

ing patient safety. And yet, the nurse who is held
accountable for her practice and liable for failure
to maintain professional and legal standards of
care has no control over administrative staffing
decisions.

In discussing the nurse most likely to get sued,
Sharpe (1999) identifies the nurse who appears
oblivious or unresponsive to patient nceds as
most at risk. However, he states further that “the
practitioner who attempts to care 0o much is
also at risk” (p. 42). He describes the conscien-
tious, dedicated nurse who, however well-inten-
tioned, oversteps the limits of her clinical skills,
licensing, and professional knowledge and
thereby places both herself and the patient in
jeopardy. “The nurse who accepts an assignment,
or has an assignment imposed on him or her for
which he or she is not prepared by education,
training, or experience, may be inviting a mal-
practice lawsuit™ (Sharpe, 1999, p. 42). In the
legal system, the nurse is regarded as an
autonomous professional.

THE LEGAL-REGULATORY

DIMENSION: THE NURSE

AS LICENSED PRACTITIONER

Nursing is a health care occupation which has
been granted the privilege and consequent duties
of licensure. “Licensure can be defined as the
process by which a legal authority grants permis-
sion to a qualified individual or entity to perform
certain activities that are declared to be illegal
without a license” (Rhodes and Miller, 1984, p.
21). What this means in practical terms is that
nursing is subject to governmental regulation and
the individual nurse is held legally accountable for
practice; should the nurse fail to meet established
legal standards of maintaining such licensure,
there will be consequences imposed. Regulatory
agencies tend to apply a minimum standard, below
which a nurse may not practice, no matter what
the circumstances. Such agencies hold the nurse
accountable for inadequate or unsafe nursing care
even though staffing is beyond the nurse’s contmit
Further, while malpractice requires that harm has
occurred as a consequence, this is not the case for
a nurse to be subject to disciplinary action. It must

only be demonstrated that the nurse’s practice was
substandard.

¢
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THE ECONOMIC DIMENSION!
THE NURSE AS EMPLOYEE

Most nurses are employees and thu | ;
upon an institution as the means to pmctgc.c thlt-"
profession. This is inherently a situation of conflict
because, as a professional, the nurse is auton-
omous but, as an employee, she is not. As a pro-
fessional, the nurse is accountable to a specific
ethical and professional standard of practice; as an
emplovee, however, she experiences employer
control in that she is subject to employer stan-
dards, rules and regulations, economic concerns,
and fiscal constraints. These two diverse sets of
standards and interests are not necessarily mutually
exclusive, but, especially in the current healthcare
environment, are often at cross-purposes, viewed
as incongruent and even incompatible with profes-
sional status. It is this situation that often, as a
result, puts the nurse in the middle. Whether
between patient and employer, between ethical
and economic, between legal and questionable,
between role as professional nurse and role as
employee, the nurse often finds herself caught “in
between” conflicting values or standards. The
issue of accepting or refusing assignment is a clas-
sic example of this situation in which a nurse
employee finds herself having to choose between
two mutually exclusive actions.

“Hospitals are dizzyingly complex. Nurses thus
experience a variety of responsibilitics and alle-
giances which create opportunities for conflict. . . .
According to the best health care practice, the
nurse’s primary responsibility is to the patient, but
nurses also have important responsibilities to the
hospital. Although a hospital’s main duty is, in
principle, patient care, it may be poorly organized
forit. . . . Thus, conflicts between duties to patient
and duties to employer arise for nurses in hospital
settings” (Jameton, 1984, p. 10). Institutions such
as hospirals exist for a purpose and are governed
by rules designed to ensure that the institution
operates to achieve its stated goal. Further, indi-
viduals within institutions have obligations which
exist because they are members of that institution.
Within a hospital which, by definition, has moral
obligations to society and to patients, there are
rules designed to assist the hospital in meeting
these moral obligations. Such rules carry with
them the weight of the moral imperative and,
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therefore, individual employees have (},
obligation to follow t.hc.m_ “Such obligari,
the result of the individual’s agreement ¢, Partic;
pate in the institution™ (Purtilo and Cassel, 198
p. 171). In this sense, @ MiInor injustice 1 5
employee may be ]l.lSt‘lh'Cd by a greater Mory|
imperative. This is often interpreted as “the oy
gation to help those in n%‘cd supersedes the mopy
S, o f the insntuqon to provide fyj,
employment practices” (Purtilo ;u.xd Cassel, 198
p. 171). Translated into law, it becomes the
employer’s legal right to control employees and t,
conduct business. The reality is that, unless a nyrs
employee is protected by a specific contract pro
hibiting the practice, she can be terminated by her
employer should she refuse an assignment.
Either accepting or refusing assignment places
the nurse at economic risk. If she accepts the
assignment which she judges to be unsafe or
unreasonable, she is nonetheless held to the same
legal and professional standard of care as always.
Should she make an error that causes harm to the
patient, she can be sued and she can be disciplined
by the regulatory agency. This discipline may

include the temporary or permanent loss of her
license to practi

her means to earn a liv
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THE PERSONAL DIMENs;
THE NURSE AS PERSON
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Englehardt (1986) writes about an “intrnsic
tragedy to morality” (p. 100). It would seem that
the nurse who must choose between two such Sfilf'
C(,mpmmising alternatives as accepting or refusing
an unsafe or unreasonable assignment, is truly a
tragic figure. What is more, the tragedy is not in
the choice but in the choosing. The very integrity
of this person is threatened: professional, moral,
and personal integrity. It is self-evident that a per-
son who is required to live and work with such risk
and conflict would experience significant personal
consequences. A personal compromise of moral
and professional integrity would arguably take its
emotional and psychological toll on any individ-
ual. It is likely that this toll could be even greater
on a nurse because of the kind of professional ser-
vice that is provided by nursing and the nature of
the human need to which nursing responds. It is
this nurse-person who is arguably the most at risk
for it is she who faces the moral dilemma of choos-
ing between options that could each cause her per-
sonal harm. It is she who, in her adopted role of
nurse, is expected to practice nursing with con-
stant adherence to that most basic ethical principle
of respect for persons. As a health care provider,
this nurse must practice with moral integrity and
professional commitment, maintaining and safe-
guarding her own well-being as well as that of
patients. As nurse, this person is expected to care
about her patients, her co-workers, and the work
of her employing institution. She is expected to act
“with courage” when confronting injustice
(Purtilo and Cassel, 1981, p. 35); with integrity
where encountering potential harm to patients;
with compassion in her daily work of nursing; with
aconstant willingness to place her patient’s weltare
as the highest priority; and with “excellent prac-
tice” as her moral obligation (Bishop and Scudder,
1990, p. 113).

CoNCLUSION

B*}St‘d on this analysis, it is concluded that, because
of the significant risk of harmful consequences to
%e nurse inherent in this moral dilemma, th}:
nurse myst be considered as a factor within this

*Mma and as an integral part of the decision-
nu,“ ng process. Further, because of su‘ch sugn:‘fli-
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Justification: Utilitarian Ethics

The consequentialist perspective provides ethics
theory that is of primary relevance in addressing
the moral dilemma of refusing assignment because
it is this approach that enables one to account for
and incorporate the significant risk of harmful con-
s to the e of ethr iemaive 16 i
maker that makes this a U;Iiuem.es - th‘-: Greiin:

: t makes this a inique moral dilemma fi
the nurse and it is utilitarian ethics theory tha or
provides a framework for ethical usnrz 'tb&t
refusal. Tt is the consequences to )alf thtimon of
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of this moral dilemma. The greatest e aspect
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rtance in professional nursing practice. This
aurse will continue to be asked to explain this cita-
on of “poor judgement” by even the least astute
s. And, because of the actual and real
consequences of the mujsc‘g judgcment and pro-
fessional decisions, this 1s as it should be.

However, this will dirccvtly.affcct her .cn'upl.()yn"nc.m

potcntial an.d her professional relationship with

any and all future cmpl‘o_vcrs. .

A further aspect of harm to the nurse is the
malpractice suit which was brought against her. As
stated earlier, the nurse is legally held to the pro-
fessional accountability standard of practice. A
qurse who has been cited for “poor judgement”
by the Board of Nursing would be hard-pressed to
convince a jury that she should not be held legally
liable for the harm suftered by this patient and this
family. As a professional responsible for her judge-
ments and her actions she would find it almost
impossible to defend her judgement in this case.
Neither would she likely find expert witnesses will-
ing to testify that her accepting this assignment
was what the reasonably prudent nurse would do,
despite the extenuating circumstances of supervi-
sor coercion. Despite the obvious coercion, this
nurse is legally accountable for her practice.

In this situation, there are also potential harm-
ful consequences to the hospital as a result of her
acceptance. Should a patient be harmed by the
nurse’s error or negligence, the hospital has joint
liability in its capacity as employer. The hospital
would also be held legally accountable through
the principle of corporate liability for failing to
provide adequate and qualified nursing staff, thus
failing to meet its legal obligations to patients. The
hospital (as a legal person) hardly demonstrated
responsible actions or judgement regarding
patient safety and adequacy of staffing. In short,
the hospital did not act as a reasonably prudent
hospital would act in similar circumstances. Tort
liability holds the hospital legally liable for this
patient harm.

The only good consequence of accepting this
assignment would be for the nurse in that, by
accepting, she protects her job. While “work” .is
often identified as having intrinsic value, good in
itself and not just as a means, a specific job is usu-
ally thought to have instrumental value, that is, a
means by which one achieves a further end: phys-
ical and economic survival. May the nurse sacrifice

impo
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of employer:

Ferrell: A Dilemma of Caring 291
consequences of intrinsic value to all affected for a
consequence of instrumental value to her?
According to utilitarian theory, no. Refusing
assignment in situations in which the nurse lacks
clinical ability and/or competency is ethically jus-
tified through utilitarian theory. It is only refusal
that results in far more benefit than harm to all. It
protects the patient from this nurse’s substandard
nursing care; protects the nurse’s personal and
moral integrity; protects the nurse’s professional
autonomy; prevents malpractice litigation for the
nurse; protects the nurse’s license; and, requires
that the hospital find a different and right solution
to this staffing problem, one that protects patient
safety and well-being and that respects the moral
and personal autonomy of the nurse. All of these
are consequences that represent the most benefit
to all those people affected by the choice and
action of the nurse in this situation.

Conclusion

Although the traditional presumption of accept-
ance is a strong societal and professional value,
based at least in part on the nurse’s moral and legal
duty to patients, automatic acceptance of an
unsafe or unreasonable assignment is not in the
best interests of anyone involved—the patient, the
nurse, or the hospital. In the words of Muyskens
(1990), “The overwork and understaffing not
only make working conditions less desirable for
the nurse; they clearly endanger the patients™ (p.
287). In the complexity of today’s healthcare envi-
ronment, the consequences to all those affected by
the decision must be considered, relative to harm
and to benefit, as a factor in the moral reasoning
required in this dilemma. Despite the nurse’s
moral and legal obligations to provide care, the
morally right act may not be to accept the assign-
ment but, rather, to refuse. It is through moral
reasoning that the right action can be determined.
Because nurses have the obligation to act for the
pcncht of the patient and not in their own self
interest at the patient’s expense, refusal of assign-
umtil?ttaxir:nwthb'c cthically. justified. According
Bt t:lc i theory, in situations of unsafe or
i cmua:i';l@mcm, it is acceptance which
-t N m; Es the morally wrong action and
sexched cid rally right. Th: decision can be
v through the intellectual process of













explore more closely here how the g‘“cfkf:;?;
role functions. The gate-keeper helps to mint
health expenses by preventing unnecessary and/or
inappropriate use of health services. This
is often reinforced or supplemented by a
tion review committee,” which reviews the prac
tice patterns of physicians in the HMO group,
looking for atypical patterns of practice. AWP‘_Cal
patterns of practice (such as over-use of hospltal
stays, overuse of diagnostic interventions and drug
therapies, or even #mproper use of health services)
usually cost the health insurer (and eventually the
payer of the premiums) more money in the long
run. They can also have, at least in some cases, an
adverse effect on the health of the patient. Hence,
when atypical patterns are detected, they are
examined and if they represent poor practice pat-
terns (rather than the excellent physician who
occasionally get sicker patients because of his or
her special skills), the physician is instructed in
how to change his or her pattern of practice.
Now, physicians may tend to be cautious and
conservative in their style of practice. Hence, it can
be difficult to get them to change their patterns of
practice. HMOs have taken a variety of tactics to
encourage changes in practice. One tactic is simply
the strongly worded suggestions of a utilization
review committee. This tactic, however, may seem
to lack much punch. Consequently, some groups
have offered physicians financial incentives to
bring their style of practice into conformity with
the standards of the HMO. Physicians who do not
use more special services than the HMO deems to
be normal may receive a bonus at the end of the
year. Those physicians who “over-use™ may forfeit
the bonus or even lose a part of their salary. The
HMO therefore supplies the physicians with
incentives to reduce utilization.

function
“qutiliza-

THE RECIPE FOR CONFLICT
OF INTEREST

_HMOS, clearly then, seek to constrain costs. This
is how they attract business away from traditional
fee-for-service insurance plans. Furthermore, as
shall now be discussed, these efforts to constrain
costs do provide the conditions for a conflict of
interests, both between the HMO and the patient
and, more importantly for this essay, the physician
and the patient. This section shall consider the
potential for conflict of interest, whereas the next
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small) to the patient, but

i ] tive (contrary
i If-interested incen
2 patient) for the HMO

interests of the
;(;‘;h ;:: physician to .m'thhold the health
care services in question.
These two conditions would seem to bf:_cas;l;i\zg(?
indeed frequently, present in the typical
physician-patient relationship.

Consider an infant suffering from an adeno-
virus infection. In rare cases this kind of virus can
be quite aggressive and develop into viral pneu-
monia. The physician examines the child, listen-
ing to her lungs through the stethoscope. The
physician is relatively sure that the infection has
not spread to the lungs; the breathing sounds are
reasonably clear. But that remote possibility
lingers in the background. If costs were of no
concern, the physician would almost certainly
ordcxt a chf.st x-ray; but under the cost-conscious
practice of the managed care environment, such a
dnagnqsuc procedure (though not inordinatel
expensive) would probably be seen as Unncccssarz
;Lr:‘lgzs there was greater risk of infection in the

As another example, a i ;
headaches might poxsigty bcncfliatatf:eorrlrtx awf::tll: 204
logical workup, including a Clhomah: cve neuro-
the most probable cause is Simplc,sn» n thqugh
that stress is the most likely cause (in th‘:‘ Given
lar case we have in mind) the HMO m Pﬂl‘hc.‘.u,
an incentive to the physician 1o foce 3y provide
neurological workup on the grounds thEo the full
eral policy such interventions are tasagen-
effective. Such expensive intervention not  cost-
forbidden absolutely, but physiersr | ROt be
encouraged through incentives to pe il
cases where the symptoms and %
clearly indicate a likely organic cause,

As a final example, the mother of
infant, despite a lack of complicaﬁm,s‘"]
benefit o some extent, in her physician’s ju
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we choo® he HMO physician refrains from a
When Kwil\l\‘ beneticial, but quite expensive,
ity ?{?&sm'ccdnrc. he or she is engaging in
dag 3¢ in some scnsc conflicts with the
hemﬂm - the pauent. When he or she retrains
8 > "na : fiver rransplant because it w ill not
a_nglb; the health plan, he or sh‘c is, in a
“ontrary to the patient W clfare.
er. when the physician pr:\ctic.cs ..\\.lch
- ous medicine, he or she 1S practicing
ines of care 1O which the pauent willing
& dor to his OF her illness. Just as in gam
. pecd .mo i-lock versus no anti-lock
e \ mhc,-e are winners and losers, sO with health
bﬁk@)f . there ar¢ winners and losers. The win-
insummcthos«‘: who purchase the insurance and
g develop needs that exceed the
i that they have contributed but

mhsgqucnﬂ_\'
;mou;:c insur‘mc'c plan is designed to reimburse.
E[b; ;oscrs are those who purchase the insurance
and never have great need of it (they put in much

than they take out) and thos¢ who dg\rclop
rare and/of expensive conditions that the insur-
ance plan does not cover. If the con_sum_crs buy
into the HMO insurance plan, knowing its costs
and conditions, it does not seem right to allow
them to cry “foul” when they (through pure mis-
fortune) become the losers. Thus, when tt}e physn—
dan acts as a gate-keeper, he or she is 1n an
important sense acting in accord with the aunton-
omyexercised by the patient when that health plan
was sclected.

Since the gatekeeper physician is therefore act-
ing in accord with an autonomous choice of the
paticnt, he or she is acting in such a way as to ful-
fill that patient’s autonomy. Hence, the physician is
not acting contrary to the interests of the patient;
rather the physician is acting upon the interests of
the patient as defined by the patient in the informed
choice of a bealth plan.

The Ethic of Managed Care

and the Ethic of Hippocrates

Dﬁm: the cfforts of some to see a solution to the
dlemma in appeal to both the ethic of Hippocrates
and some ethic of “informed consent,” the ethic

pe paid 1

of Hippocrates and the ethic of managed care
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ethical \‘Nw‘“““}“‘:“-“\“\m‘fA\:\l!“;"- ok g
undersiood ;\ the N"’\'u:ax:, H\';‘\ of the patient, as
A O ‘\|\~\\ .n“n.\mr‘\\ stage
the accepted i‘r‘““w h:r \\\\;‘v.u.\ ism ‘,“"d been
St M AL k : fm :.!\l‘\\.l. .hnm the
. .‘ €CP seCret most Mnpor
lk.\m information from the patient (lest that self
nowledge cause self-harm) 1o the days of recent
memory in American medical practice. (And 1
have chosen 10 overlook the continuing paternal
ism of medical practice in many other modern
countries.) The ethic of managed care, as 1 have
explained, can be understood, on the other hand,
as founded upon respect for patient autonomy,
particularly patient autonomy with regard to how
much of one’s resources to devote to health care
insurance. Thus, the ethic of managed care is but
a part of the age of respect for patient autonomy.
Rather than allow the matter to end simply
here, let me point to two unsettling aspects of this
argument, and the implications of those problems
for our understanding of physicians as members of
a profession. First, if the ethic of managed care is
but a part of the respect for patient autonomy that
has swept through health care ethics in America in
the past couple of decades, then why is there such
discordance between this ethic and what we out-
lined at the beginning of this paper as the popular
conception of the ethic of Hippocrates? The
answer, 1 fear, is that while the public has been
willing to accept, even demand, the respect for
their autonomy that health care cthicists have
argued for, they and the health care professionals
have taken a rather narrow view of what this
respect for autonomy means. It has been taken to
mean freedom of choice among possible options.
But respect for autonomy, especially if we rcgard
its Kantian origins, must also include respect for
the financial choices that consumers make to limit

the funds that they are willing to set -asi_dc for
health insurance. Accepting freedom of choice also

entails accepting responsibility.

Second, Kantian respect for autonomy 1§
knowledge, the

1 rational choice,
dults. Yet when we
of contemporary
estionable that the
dily understand

grounded upon the belief that the
information required for making
is readily available to mature 2
contemplate the complexity
medicine as a practice, it s qu
average adult could be said to rea
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2. While conflicts of interest often signal the existence of an ethical conflicy, Waymag o
suggests this is not necessarily the case here. What is his reasoning? To, i o

t exteny
do you agree?

3. What moral theory (or theories) support Waymack’s point about consumers makj, |

Gl t

a choice among different health care packages? What moral theory (or theories) : nﬂﬂr‘;mmf? Wm;

could support criticisms of his position? : ; ‘ wmm pervest i€ o
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. jwionals or Employees?
Physicians and Managed Care: Employees or Professionals! m me

KATE T. CHRISTENSEN

THE DELIVERY OF HEALTH CARE in this country is  tems are or will become organized asd li(:xf[“hﬁ .
undergoing a profound transformation, as evi- managed care entities. It had l\?cn Pf: izaiod |
denced by the almost daily news reports of mega- by the year 2000, m;maged_ Li\f? (; icallh aK
mergers among hospital systems. One dominant (MCOs) will provide the majority '("rs (Rolot
emerging theme is the corporatization of health services, and that within twenty \ci\l ol
care delivery, with nonprofit health care systems 1993), the majority of physicians W1

converting to for-profit status, and the public by an MCO (Friedman 1993)-'
health system either collapsing or converting to Given the scope and pace of t

x §

hese changes! !

i i and cons
PECEIE S SRR MBSt OF these health care sys-  current debate over the pros and co

of mani
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care Versus fee-for-service is rapidly becoming
jrrelevant. Instead, we need to analyze the features
of managed care that best promote patient welfare
and those that do not. I hL‘.llt.'\'C _that the MCO that
results in the I)ighcst 'qll«llll}' of patient care is the
one that minnmzc._ﬂ .mccntn'cs to withhold care
and in which physicians control clinical practice
(Christensen 1995).

The for-profit staft model MCOs typically put
thsicians in the role of employees with the result-
ant loss of control over practices and incomes.
These MCOs often usc negative financial incen-
tives to discourage overuse of the health plan’s
resources. By comparison, the nonprofit group
practice HMO structure holds the greatest poten-
tial for promoting both physician autonomy and
benign financial incentives. Belonging to a group
practice instead of being employed by an HMO
gives physicians the opportunity for greater con-
wol over such crucial practice functions as uriliza-
ton review and quality control. And because the
nonprofit plans are not obligated to maximize net
profits in order to satisfy shareholders, there is less
need to employ perverse incentives to squecze
extra profits out of the physicians’ practices. This
arrangement offers the best opportunity to com-
bine managed care with quality care.

Professionals or Employees?

Traditionally, physicians have considered them-
selves professionals, highly trained practitioners of
the art and science of medicine. Our society has
endorsed this role by rewarding physicians with
generous incomes, respect bordering on rever-
ence, and a great deal of professional autonomy.
Most physicians in fee-for-service have been self-
employed, and, until recently, have had control
over their practice styles and schedules.
~However, with health care services becoming
big business, physician income and autonomy are
rapidly eroding. Within the medical profession, we
now see a spectrum of physician autonomy, from
the complete control over one’s practice in pure
f?c'fqr-scrvicc, to the employee status of physi-
¢ians in some of the staft model MCOs. The grow-
Ing dominance of managed care in many urban
areas has created a situation in which thousands of
Physxcxgns are leaving independent practices and
oming either employees of MCOs or inden-

A

~erS

tured to them through contractual arrangement
gain the benefits of working

In doing so, they may §
in an integrated group setting but at the same ume
face a diminution of their professional antonomy

For those who work in for-profit staff model
MCOs. this loss of autonomy can be dramatic. As
employees, they are subject to sudden discharge,
unpredictable drops in income, and changes
their schedules or professional duties. Other physi
cians may work with MCOs through their inde
pendent practice {IPAs). These
physicians keep their private pracuces and self
employed status, thus maintaining some control
over their practice and working conditions, but
their remuneration is still subject to market pres-
sures and changing conditions of the MCOs that
pay them. At any tme they may find themselves
“decapitated and disempaneled,” often without
advance notice or justification.

For all these physicians, clinical skills have
become just one more commodity the MCO
offers to the public as an inducement to enroll.
But as the most expensive commodity, many
MCOs will reduce the amount paid to physician
employees as much as the job market will allow.
Some will argue that physicians’ incomes have
been over-inflated in recent years, and that this
downward trend is a welcome correction.
Nevertheless, given the current oversupply of
physicians in urban areas (in particular subspecial
ists), combined with market pressures, the decline
in physician incomes has not yet reached bottom.

Why is physician income important to main
taining quality patient care? The amount physi
cians are paid is not so important (except to
physicians), but the loss of control over mcome,
coupled with the nature of financial incentives
employed by the MCO, can create a harmful con-
flict of interest within the physician-patient rela-
tionship and threaten patient care.

associations

Physician Incentives
and Patient Care

As physicians lose control over incomes, new mea-
sures are being used to reshape how physicians are
paid. MCOs are using their new control over
income as a way to influence their physicians to
comply with the standards or guidelines of the
organization. Various incentives are employed to
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minimize utilization of health plan resources and
optimize patient outcomes. When these incentives
emphasize the former goal over the latter, conflicts
of interest and degradation of patient care may
result. The type of incentives used and how they
are applied also can have an impact on patient care
and the ethical conflicts experienced by conscien-
tious physicians (Emanuel 1995).

Some incentives, appropriately applied, can
serve as a needed nudge to encourage a physician
to follow state-of-the-art practices, apply preven-
tive services effectively, and avoid wasteful overuse
of tests and procedures. Other incentives, how-
ever, may create a conflict of interest, pitting the
physician’s economic self-interest against his or
her commitment to good patient care. For exam-
ple, many MCOs pay bonuses to physicians, or
release a withheld portion of income, for meeting
specific cost and utilization targets. If the physician
is paid a basic salary, which is in the range for his
or her specialty, then the bonus money is unlikely
to influence treatment decisions. But if the bonus
or withheld income makes up a significant portion
of the physician’s income, the temptation to com-
promise patient care to meet specific goals is
heightened (Council on Ethical and Judicial
Affairs 1995). In the for-profit MCOs, the per-
centage of income withheld is in the highest end
of the spectrum, often more than thirty percent.

The criteria used for rewarding bonuses are
also important. Health care organizations use a
variety of criteria to decide who gets a larger
bonus and who does not. Those criteria range
from the benign—evaluating physicians on the
basis of the quality of care, patient satisfaction,
and efficient use of resources—to the malignant—
gr.ading physicians according to certain cost-con-
tainment  measurements  and  punishing  or
rewarding accordingly. Given that physicians have
their own internal incentive systems based on a
commitment to do their best for their patients,
these rt.'mrd systems still can cause moral stress
when they pit the good of the patient against the
physician’s own self-interest. Rewarding good
patient management creates much less conflict for
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involved in an impormm clinical research project

which showed th.ln routine screening of the |\0\\'cl‘
for colon lesions is only useful after the age of fifty
and then only every ten years in low-risk persons
(Selby et al. ]99?)_ ;\qiu’)t_mg those guidelines into
e clinical practice of Kaiser Permanente primary
care physicians has not been difficult becayse they
qrust the data and those who developed the guide

lines. Furthermore, they know that they will not be
senalized for ordering a colon test for a patient
more frequently, or at a younger age, if they believe
it is necessary. Applied with physician involvement,
it is less likely that guidelines will be mistaken for
standards (which require more stringent outcomes
studies and stricter enforcement) and less likely that
practice guidelines will be used to reward and pun

ish inappropriately (Crosson 1995).

Conclusion

We are moving rapidly into a future in which
physician autonomy and income arrangements will
be changed forever. Physicians will be more
accountable to the health plans which pay them, to
the employer groups and health plan enrollees
who provide the funds, and to the other physicians
in their MCO. These changes can ultimately
improve the practice of medicine. But this loss of
physician autonomy must be tempered by the
involvement of physicians in the “manage” part of
managed care. If physicians are restricted to pro-
viding only the “care,” as employees who vend
their services without playing a role in practice
management, they will suffer increasing moral
stress, and quality of care will sufter as well.

Under the umbrella term “managed care”
there are important variations in financial incen-
tives and physician involvement in clinical practice
Mmanagement. A system that rewards good out-
comes and patient satisfaction, which does not
withhold a crucial portion of physician income,
and which involves physicians in the development
and implementation of practice guidelines and uti-

Discussiozn Questions
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lization review, will in the long run provide the
best patient care. Because the nonprofit, group
model MCOs more often embrace these principles
and practices, they hold out the best hope for bal-

ncing cost-control with the highest standards of
patient care.
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L According to Christensen, what is the basic difference between a for-profit and a not .
for-profit managed care organization? What is the difference in the way cach operates?

2 Describe the problem with which Christensen is primarily concerned. Why does she

lieve that only one version of the managed care organization will solve this prob-

lems T

0 what extent do you agree with her view?
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Cases

urse cannot
parc nts

. . who of €O
. that a three- ear-old boy; o
1ks that b4 . WY, while the

QP“ o i
. char Dr. Watson thir
3. ],[i':zgil[?ﬁ)rt‘lncd consent tO anything, sh('ml’d bc ‘rrcatcd,:i,\ (‘:3‘1 g e dinouild ”
 the boy think he should be treated in 2 different way. e ks e
;)t: If Dr. Watson were 10 argue that his extensive medical trzfmms1 e s St
g;lcl'aliﬁcd 1o determine the best course of action’, how -pcr}s;n{swca\;’loumvai b ol
b ment be? Would it make a difference if the boy’s life could be € }t'g B il o
‘e“k‘r‘ simple plood transfusion, but because of religious beliefs the paren
-k.n “Ws}(,h' L blood transfusions and choose to let their son die?
‘S“cd w Oy
. di.sk‘u::ird‘ Case 7-3 3
.;rt}r\?ng ‘Ong Mary knew why hgr best friend Sara was ce_xlling. She knc\fv Sa{?’s oxécralls;c:jndss}:::o?v al;ad
e 3 thyy, continued t0 deteriorate as a result of the inoperable cancer. £ ow, Sara E) g
10 ung, ready to die—on her own terms, in her own way, and not on the rerms set y an
OW 10 og discase which, as she put it, “is robbing me of my dignity.” Mary, a aurse, had agreed
I talk wi{‘:n rwo months ago to help her friend in ending her life. Mary was still worried; because
' she was not as knowledgeable as doctor, she feared making 2 mistake with the
te. Sara, however, had refused t0

«dosage” and leaving her friend in a vegetative sta
consult with a doctor, saying that dying was toO personal to involve anyon¢

not a close friend.

who was

s role as a nurse
How would it
der Mary’s care in

L 1 & 1\_/1.ary’s arrangement with Sara cthicall.y' permissible? Is Mary’
ous, or ethically relevant, or does her role as a friend take prcccdcncc?

Can you think affect the ethics of the case if Sara were one of the patients un

ent physican- the local hospital?

2. If state law prohibited assisted suicide, would it matter ethically?

3. How are Tania Salem’s ideas relevant to this sort of case> How are Lucie Ferrell’s

tue cthics? Usig ‘
ideas about “nursing as caring” relevant?

Case 7-4
; John’s heart stopped and his brain wa ith { i
b worked : ; : s without oxygen for several minutes. Th "
: th\m o5 ol medics arrived quickly and eventually were able to restart his heart, but John h;sp::m
ing the I+ ikl regained consciousness and probably never will. The damage causc,d by the h i
d prOfCSS‘O“,S‘ d a'ttack, to both his brain (from lack of oxygen) and to the cardiac n'squ: itself‘:’art
ary concernt 4 sive. Emily is now coming to terms with the reality of the situation, which : lS.lcxtcn-
B of the pwc.‘{g? dnfﬁcult choices. Agreeing to allow the removal of her husband h‘ox’n lif ko S
n acts pateri which would bring about his death quickly, is an option, but Emily is lhc ek s
;;vitho‘“ f“gy 2 'f\clc, l;loping that one day John will awaken and be all ri,ght She hzs fofr?(;nl%cgl? mku’-
0% 3 ing what John would want. He alwx R SRy ask-
¢ nee e at Jo uld want. He always was an optimistic

es r.‘cohis ole a“d;:i be optimistic even in this case. The hospital billf’nlcanwhli)l?,s;;nl’):::“g;rhaps e wQuld
531;“ % th"“:ﬁ and the physician firmly believes that John’s chances of recovery are vangisﬁ:xrglt;omﬁl’
pdectr it I 1 : s : i
i wjust hador P m:;t é‘};Ollll('ifbc the most important factor in the decision of whether to remov
crﬂ"‘(‘ws B . e m life supp.ort.? {Medical c93ts? John’s previously stated wishes?) 1
£ . magine that John indicated to Emily years ago that if something li :

g cver happen, he would : cthing like this were 1o

™ gl ) ould want to be kept alive as long as possible, no ~
4 © ccrtﬁouwg E . I_l'qlow‘rclcvant is this> What would Thomas May say? » NO matter what.
¥ oV ¥ : urning off John’s respirator would be taking an action that 1d bri
o e death. Is there : A : at would bring abour hi
m 3 ‘ap’cs ' ﬁﬂy here any ethical difference, therefore, between this case and ﬂi pbauﬂ.t t‘:
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one in which Mary would be taking an action that Would fye: ¢
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Case 7-5 ;;”,Juz ﬂ”“pc‘omjllsﬂ whY e
No matter what Terri Martin tries to do, she cannor keep up wit] ; 11*”‘?11")‘;“,116?' bij it of "?C ;vsﬂ
patients. Terri is a charge nurse, working for a private hospital th‘ he ‘lc”"'”d : ’ ‘mﬁ“vu‘ b;gfﬂ‘[wo(ﬂcs s of P ‘(hﬂ
shoestring budget. Times are changing: medicare benefits for p "'i"_ 50 "r,mng\(" hey "'vf‘f,‘ll?' pff"mdz i rer® miﬂht o
insurance benefits for paying customers are covering fewer mcd‘i“&]”“ e fyej g :”‘ C‘b" e o mzdeh_ H‘{w oné o
ing itself needs repair, and the ward badly needs new medical e 1;‘ Services e lwm' ; * m"?(k(" b W m;gh
better people than herself let go for economic reasons, She likcs]hll,m.]c"[- Tery ”‘:zl‘i "o e P HO),
sure is beginning to take its toll. The ten pediatric patients she ‘mkzr J(,)h bur the ‘vrc\:?n W:d”ﬁcullljmwcrs
demanding, and she senses that it is only a matter of time before [‘,‘?.“"C Of are b
where two patients need immediate attention and she wil| only l)cl:ll:]]_g 4 Situatig, ¢
one. Pointing this out to the administration does not seem to hclp( 'l‘lk\ct(;ﬂ‘:tt‘fnd to
) YSiciap,

meanwhile, come through each day and leave their orders withoyt Staying v, )
they have got their own problems with insurance companies and the likcg.}"f,\_' long,
- Terri

if things will ever get better. Such unfair pressure cuts at her love for her work e
rk.

1. Tuckett employs the analogy of the Good Samaritan 1o understand the kind of
son a nurse should become. In your opinion, how could Terri benefit f'romlr;:.t P
analogy? "

2. Suppose for the moment that you are in a position to create a code of ethics for
nursing. How would you address this problem? Whart kind of rules would you ¢re.
ate and what moral theories would you use to justify those rules? '

3. In their article, the Emanuels discuss four models of the physician-patient rela.
tionship. Using that article, attempt to create four models of the nurse-patient
relationship.

4. In light of Ferrell’s article, how might Terri’s situation be a “dilemma of caring™
What are the risks of her continuing to accept additional responsibilities? What ar
the risks of her and the other nurses going on strike or doing something significan
to make it clear to the administration how serious the problems are?

5. What other concerns raised by Ferrell might be relevant to this case?

Case 7-6

Rains Health Center has been serving the local community for twenty years. It has high
standards and a good reputation for quality health care in the community. ¢
Unfortunately, increasing cuts in medicaid and medicare, the escalating cost of 'f‘;‘ém
ance rates, and the growing denial of coverage of medical therapies make q'uah't,\ ¥
care difficult to come by. The partners of Rains believe that in order to n1a1nfanllcfw.
commitment to the health care needs of the community, the center must bﬂmﬂi help
clated with a health Management organization (HMO); an alignment t}‘mt “Ollii g
hold doyvn costs and keep health care affordable. Additionally, because It .“’9“ hysi
S BrOUp practice, the partners think that such a move would m;lxl',1 ]:T:r PPitif“D
¢lan autonomy in terms of case Management and financial incentives. HO“:n 4 some

et . tio
“dm’",’sm“’fs believe that alignment with , for-profit managed care Or.g‘fm“ :
(MCO) would be a bettcr Wy 10 address the current financial difficultics







