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PREFACE

Law is not necessarily ethical; ethical reflection need not be confined within the limits of law. ,
Nevertheless, ethics committees, in their self-education, can profit from a consideration of classic
cases, eight of which are included in this study guide. Often, the courts are the origin of or substanti-
ate legally particular insights that enter into ethical thinking, e.g., the issue of withdrawing venilator
support from a permanently unconscious patient and its reasoning in Quinlan; artificial food and
hydration as medical treatment in Cruzan; “limited-objective” and “pure-objective” best interest

tests in Conroy, etc. These cases have been subsequently cited in other legal arenas and are often
referred to in bioethics literature.

Ethics committees would do well to study the enclosed court judgments and to apply to the legal
conclusions those same ethical strategies we use when any case is brought to our attention. What
conflict brought the case into the court? In the resolution, was there sufficient justification for the
right or value affirmed by the courts? Were those whose rights or values were denied treated with -

dignity? Is there a clash between a personal and a social ethic underlying the contested issue and is
the argument valid for the ethic which was upheld?

In their 1986 Handbook for Hospital Ethics Committees, Judith Wilson Ross et al said:

Although it is not the ethics committee’s responsibility to assess legal con-
cemns, committee members should have a general knowledge of the way in
which legal requirements impinge upon clinical health care decisions. In
addition, they need specific knowledge of the legal reasoning upon which some
court decisions are based. (Ross, J. W., Sister Corrine Bailey, Vicki Michel,

and Deborah Pugh. 1986. Handbook for Hospital Ethics Committees (AHA
Publishing.) | .

This study guide is offered to help to achieve this purpose.

Most summaries are found in Patrick D. Kelly, ID, 1994. Legal Aspects of Shortening Life
- by Withholding/Withdrawing Treatment printed by Midwest Bioethics Center, 1100 Pennsylvania

Avenue, Kansas City, Missouri 64105 (816) 221-1100. All articles are reprinted with the permission
of the journal in which they appear.
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Matter of Quinlan
Supreme Court of New Jersey 1976, 355 A. 2d 647

Summary (Facts)

Karen Ann Quinlan, a twenty-two-year-old who ingested a harmful mix of drugs and alcohol,
suffered two fifteen-minute periods of interrupted breathing which left her in a chronic vegetative
state without any cognitive functions.

Evidence in the case included statements the patient made earlier referring to her “distaste for con-
tinuance of life by extraordinary medical procedures.” These statements were deemed by the court
as remote, impersonal and lacking trial "probative weight."

Mr. Cruzan, the patient’s father, sought appointment as her guardian along with the authority to
terminate “all extraordinary medical procedures.” This petition was opposed by the doctors, the
hospital,the prosecutor, and the guardian ad litem.

The trial court refused the order to withdraw life-supporting apparatus. The father/guardian
appealed.

Holding
‘The State’s interest to maintain life weaken, and a patient’s right of privacy grows, as the degree of
“bodily invasion increases and as prognosis dims. :

Notwithstanding an acceleration of death, no criminal homicide results, and no civil liability

would follow. However, because of the lapse of intervening time, a more current assessment of the
prognosis was needed if the prognosis of thgﬁxen-attending physician was unchanged (and it being

- contemplated that the guardian would employ different physicians). The new physician should seek
concurrence of the ethics committee, the guardian, and the patient's family.
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70 N.J. 10

In the Matter of Karen Quinlan, An Alleged Incompetent.
Supreme Court of New Jersey. Argued Jan. 26, 1976.
Decided March 31, 1976. (abridged)

Resumé _

The father, Mr. Quinlan, sought to be appointed guardian of person and property of his twenty-one-
year-old daughter who was in a persistent vegetative state and sought the express power of authoriz-
ing the discontinuance of all extraordinary procedures for sustaining his daughter’s vital processes.
The superior Court. . .denied authorization for termination of the life-supporting apparatus and
withheld letters of guardianship over the person of the incompetent. The father appealed and the
Attorney General cross-appealed. The Supreme Court, Hughes, C.J., held that a decision by the
daughter to permit a noncognitive, vegetative existence to terminate by natural forces was a valuable
incident of her right to privacy which could be asserted on her behalf by her guardian; that the state
of the pertinent medical standards and practices which guided the attending physicians who held the
opinion that removal from the respirator would not conform to medical practices, standards and
traditions was not such as would justify the court in deeming itself bound or controlled thereby in
responding to case for declaratory relief; and that upon the concurrence of guardian and family,
should the attending physicians conclude that there was no reasonable possibility of the daughter’s
ever emerging from her comatose condition to a cognitive, sapient state and that the life-support
apparatus should be discontinued, physicians should consult with hospital ethics comittee and if the
commitiee should agree with the physicians’ prognosis, the life-support systems may be withdrawn
‘and said action shall be without any civil or criminal liability, therefore, on the part of any
participant, whether guardian, physician, hospital or others.

Modified and remanded .

The opinion of the Court was delivered by HUGHES, C.J.

The Litigation , |
The central figure in this tragic case is Karen Ann Quinlan, a New Jersey resident. At the age of
twenty-two, she lies in a debilitated and allegedly moribund state at Saint Clare’s Hospital in
Denville, New Jersey. The litigation has to do, in final analysis, with her life—its continuance or
cessation—and the responsibilities, rights and duties, with regard to any fateful decision concerning
it, of her family, her guardian, her doctors, the hospital, the State through its law enforcement au-
thorities, and finally the courts of justice.

The issues are before this Court following its direct certification of the action under the rule, R.2:12-
1, prior to hearing in the Superior Court, Appellate Division, to which the appellant (hereafter “plain-
tiff”) Joseph Quinlan, Karen's father, had appealed the adverse judgment of the Chancery Division.

Due to extensive physical damage fully described in the able opinion of the trial judge, Judge Muir,
supporting that judgment, Karen allegedly was incompetent. Joseph Quinlan sought the adjudication
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of that incompetency. He wished to be appointed guardian of the person and property of his
daughter. It was proposed by him that such letters of guardianship, if granted, should contain an
express power to him as guardian to authorize the discontinuance of all extraordinary medical
procedures now allegedly sustaining Karen’s vital processes and hence her life, since these
measures, he asserted, present no hope of her eventual recovery. A guardian ad litem was
appointed by Judge Muir to represent the interest of the alleged incompetent.

By a supplemental complaint, in view of the extraordinary nature of the relief sought by plaintiff and
the involvement therein of their several rights and responsibilities, other parties were added. These
included the treating physicians and the hospital, the relief sought being that they be restrained from
interfering with the carrying out of any such extraordinary authorization in the event it were to be
granted by the court. Joined, as well, was the Prosecutor of Morris County (he being charged with
responsibility for enforcement of the criminal law), to enjoin him from interfering with, or projecting
a criminal prosecution which otherwise might ensure in the event of cessation of life in Karen
resulting from the exercise of such extraordinary authorization were it to be granted to the guardian.

The Attorney General of New Jersey intervened as of right pursuant to R. 4:33-1 on behalf of the
State of New Jersey, such intervention being recognized by the court in the pretrial conference order
(R. 4:25-1 et seq.) of September 22, 1975. Its basis, of course, was the interest of the State in the
preservation of life, which has an undoubted constitutional foundation.

The matter is of transcendent importance involving questions related to the definition and existence
of death, the prolongation of life through artificial means developed by medical technology,
undreamed of in past generations of the practice of the healing arts; the impact of such durationally
indeterminate and artificial life-prolongation on the rights of the incompetent, her family and society
in general; the bearing of constitutional right and the scope of judicial responsibility, as to the
appropriate response of an equity court of justice to the extraordinary prayer for relief of the
plaintiff. Involved as well is the right of the plaintiff, Joseph Quinlan, to guardianship of the person
of his daughter. ’

The Factual Base

An understanding of the issues in their basic perspective suggests a brief review of the factual base
developed in the testimony and documented in greater detail in the opinion of the trial judge.

On the night of April 15, 1975, for reasons still unclear, Karen Quinlan ceased breathing for at least
two 15-minute periods. She received some ineffectual mouth-to-mouth resuscitation from friends.
She was taken by ambulance to Newton Memorial Hospital. There she had a temperature of 100
degrees, her pupils were unreactive and she was unresponsive even to deep pain. The history at the
time of her admission to that hospital was essentially incomplete and uninformative.

Three days later, Dr. Morse examined Karen at the request of the Newton admitting physician, Dr.
McGee. He found her comatose with evidence of decortication, a condition relating to derangement
of the cortex of the brain causing a physical posture in which the upper extremities are flexed and the
lower extremities are extended. She required a respirator to assist her breathing. Dr. Morse was
unable to obtain an adequate account of the circumstances and events leading up to Karen’s
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admission to the Newton Hospital. Such initial history or etiology is crucial in neurological diagno-
sis. Relying as he did upon the Newton Memorial records and his own examination, he concluded
that prolonged lack of oxygen in the bloodstream, anoxia, was identified with her condition as he
saw it upon first observation. When she was later transferred to Saint Clare’s Hospital she was still
unconscious, still on a respirator and a tracheotomy had been performed. On her arrival Dr. Morse
conducted extensive and detailed examinations. An electroencephalogram (EEG) measuring electri-
cal thythm of the brain was performed and Dr. Morse characterized the result as “abnormal but it
showed some activity and was consistent with her clinical state.” Other significant neurological
tests, including a brain scan, an angiogram, and a lumbar puncture were normal in result. Dr. Morse
testified that Karen has been in a state of coma, lack of consciousness, since he began treating her.
He explained that there are basically two types of coma: sleep-like unresponsiveness and awake
unresponsiveness. Karen was originally in a sleep-like unresponsive condition but soon developed
“sleep-wake” cycles, apparently a2 normal improvement for comatose patients occurring within three
to four weeks. In the awake cycle she blinked,, crieed out and did things of that sort but was still
totally unaware of anyone or anything around her.

Dr. Morse and other expert physicians who examined her characterized Karen as being in a “chronic
persistent vegetative state.” Dr. Fred Plum, one of such expert witnesses, defined this as a “subject
who remains with the capacity to maintain the vegetative parts of neurological function but who. . .
no longer has any cognitive function.

Dr. Morse, as well as the several other medical and neurological experts who testified in th1s case,
believed with certainty that Karen Quinlan is not “brain dead.” They identifed the Ad Hoc Commit-
tee of Harvard Medical School report as the ordinary medical standard for determining criteria
specified in that report and was therefore not “brain dead” within its contemplation.

In this respect it was indicated by Dr. Plum that the brain works in essentially two ways, the ve geta-
tive and the sapient. He testified:

We have an internal vegetative regulation which controls body temperature, which
controls breathing, which controls to a considerable degree blood pressure, which
controls to some degree heart rate, which controls chewing, swallowing and
which controls sleeping and waking. We have a more highly developed brain
which is uniquely human which controls our relations to the outside world, our
capacity to talk, to see, to feel, to sing, to think. Brain death necessarily must
mean the death of both of these funtions of the brain, vegetative and the sapient.
Therefore the presence of any function which is regulated or governed or con-
trolled by the deeper parts of the brain which in laymen’s terms might be consid-
ered purely vegetative would mean that the brain is not biologically dead.

Because Karen’s neurological condition affects her respiratory ability (the respiratory system being a
brain stem function) she requires a respirator to assist her breathing. From the time of her admission
to Saint Clare’s Hospital Karen has been assisted by an MA-1 respirator, a sophisticated machine
which delivers a given volume of air at a certain rate and periodically provides a “sigh” volume, a
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relatively large measured volume of air designed to purge the lungs of excretions. Attempts to
“wean” her from the respirator were unsuccessful and have been abandoned.

The experts believe that Karen cannot now survive without the assistance of the respirator; that

exactly how long she would live without it is unknown; that the strong likelihood is that death

would follow soon after its removal, and that removal would also risk further brain damage and
would curtail the assistance the respirator: presently provides in warding off infection.

It seemed to be the consensus not only of the treating physician but also of the several qualified
experts who testified in the case, that removal from the respirator would not conform to medical
practices, standards and traditions. '

‘The further medical consensus was that Karen in addition to being comatose is in a chronic and
persistent “vegetative” state, having no awareness of anything or anyone around her and existing at a
primitive reflex level. Although she does have some brain stem function (ineffective for respiration)
‘and has other reactions one normally associates with being alive, such as moving, reacting to light,
sound and noxious stimuli, blinking her eyes, and the like, the quality of her feeling impulses is
unknown. She grimaces, makes sterotyped cries and sounds and has chewing motions. Her blood
pressure is normal.

Karen remains in the intensive care unit at Saint Clare’s Hospital, receiving 24-hour care by a team
of four nurses characterized, as was the medical attention, as “excellent”” She is nourished by
feeding by way of a nasal-gastro tube and is routinely examined for infection, which under these
circumstances is a serious life threat. The result is that her condition is considered remarkable under
the unhappy circumstances involved.

Karen is described as emaciated, having suffered a weight loss of at least forty pounds, and under-
going a continuing deteriorative process. Her posture is described as fetal-like and grotesque; there

is extreme fexion-rigidity of the armms, legs and related muscles and her joints are severely rigid and
deformed.

From all of this evidence, and including the whole testimonial record, several basic findings in the
- physical area are mandated. Severe brain and associated damage, albeit of uncertain etiology, has
left Karen in a chronic and persistent vegetative state. No form of treatment which can cure or
improve that condition is known or available. As nearly as may be determined, considering the
guarded area of remote uncertainties characteristic of most medical science predictions, she can
never be restored to cognitive or sapient life. Even with regard to the vegetative level and
improvement therein (if such it may be called) the prognosis is extremely poor and the extent
unknown if it should in fact occur.

She is debilitated and moribund and although fairly stable at the time of argument before us (no new
information having been filed in the meanwhile in expansion of the record), no physician risked the
opinion that she could live more than a year and indeed she may die much earlier. Excellent medical
and nursing care so far has been able to ward off the constant threat of infection, to which she is
peculiarly susceptible because of the respirator, the tracheal tube and other incidents of care in her

landmark cases (Quinlan) 6




bioethics development group

vulnerable condition. Her life accordingly is sustained by the respirator and tubal feeding, and

removal from the respirator would cause her death soon, although the time cannot be stated with
more precision.

The determination of the fact and time of death in past years of medical science was keyed to the
action of the heart and blood circulation, in turn dependent upon pulmonary activity, and hence
cessation of these functions spelled out the reality of death.

Developments in medical technology have obfuscated the use of the traditional definition of death.
Efforts have been made to define irreversible coma as a new criterion for death, such as by the 1968
report of the Ad Hoc Committee of the Harvard Medical School (the Committee comprising ten
physicians, an historian, a lawyer, and a theologian), which asserted that:

From ancient times down to the recent past it was clear that, when the respiration
and heart stopped, the brain would die in a few minutes; so the obvious criterion
of no heart beat as synonymous with death was sufficiently accurate. In those
times the heart was considered to be the central organ of the body; it is not
surprising that its failure marked the onset of death. This is no longer valid when
modern resuscitative and supportive measures are used. These improved
activities can now restore “life” as judged by the ancient standards of persistent
respiration and continuing heart beat. This can be the case even when there is not

the remotest possibility of an individual recovering consciousness following
massive brain damage. . .

The Ad Hoc standards, carefully delineated, included absence of response to pain or other stimuli,
pupilary reflexes, corneal, pharyngeal and other reflexes, blood pressure, spontaneous respiration,
as well as “flat” or isoelectric electroencephalograms and the like, with all tests repeated “at least
twenty-four hours later with no change.” In such circumstances, where all of such criteria have
been met as showing “brain death,” the Committee recommends with regard to the respirator:

The patient’s condition can be determined only by a physician. When the patient
is hopelessly damaged as defined above, the family and all colleagues who have
participated in major decisions concerning the patient, and all nurses involved,
should be so informed. Death is to be declared and then the respirator turned off.
The decision to do this and the responsibilitiy for it are to be taken by the
phys1c1an—m-charge in consultation with one or more physicians who have been

- directly involved in the case. It is unsound and undesirable to force the family to
make the decision. . . .

But, as indicated, it was the consensus of medical testimony in the instant case that Karen, for all her
disability, met none of these criteria, nor indeed any comparable criteria extant in the medical world

and representing, as does the Ad Hoc Committee report, according to the testimony in this case,
prevailing and accepted medical standards.
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We have adverted to the “brain death” concept and Karen's disassociation with any of its criteria, to
emphasize the basis of the medical decision made by Dr. Morse. When plaintiff and his family,
finally reconciled to the certainty of Karen’s impending death, requested the withdrawal of life
support mechanisms, he demurred. His refusal was based upon his conception of medical standards,
practice and ethics described in the medical testimony, such as in the evidence given by another
neurologist, Dr. Sidney Diamond, a witness for the State. Dr. Diamond asserted that no physician
would have failed to provide respirator support at the outset and none would interrupt its life-saving
course thereafter, except in the case of cerebral death. In the latter case, he thought the respirator
would in effect be disconnected from one already dead, entitling the physician under medical
standards and, he thought, legal concepts, to terminate the supportive measures. We note Dr.
Diamond’s distinction of major surgical or transfusion procedures in a terminal case not involving
cerebral death, such as here.

The subject has lost human qualities. It would be incredible, and I think unlikely,
that any physician would respond to a sudden hemorrhage, massive hermorrhage
or a loss of all her defensive blood cells, by giving her large quantities of blood. I
think that . . .major surgical procedures would be out of the question even if they
were known to be essential for continued physical existence.

This distinction is adverted to also in the testimony of Dr. Julius Korein, a neurologist called by
plaintiff. Dr. Korein described a medical practice concept of “judicious neglect” under which the
physician will say:

Don’t treat this patient anymore. . .it does not serve either the patient, the family,
or society in any meaningful way to continue treatment with this patient.

Dr. Korein also told of the unwritten and unspoken standard of medical practice implied in the
foreboding initials DNR (do not resuscitate), as applied to the extraordinary terminal case:

Cancer, metastic cancer, involving the lungs, the liver, the brain, multiple involve-
ments, the physician may or may not write: Do not resuscitate. . . .It would be
said to the nurse: if this man stops breathing don’t resuscitate him. , No physi-
cian that I know personally is going to try to resuscitate a man riddled with cancer
and in agony and he stops breathing. They are not going to put him on a respira-
tor. . . .I'think that would be the height of misuse of technology.

While the thread of logic in such distinctions may be elusive to the non-medical lay mind, in relation
to the supposed imperative to sustain life at all costs, they nevertheless relate to medical decisions, -
such as the decision of Dr. Morse in the present case. We agree with the trial court that the decision
was in accord with Dr. Morse’s conception of medical standards and practice.

Guardianship

We turn to that branch of the factual case pertaining to the application for guardianship, as
distinguished from the nature of the authorization sought by the applicant. The character and
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general suitability of Joseph Quinlan as guardian for his daughter, in ordinary circumstances, could
not be doubted. The record bespeaks the high degree of familial love which pervaded the home of
Joseph Quinlan and reached out fully to embrace Karen, although she was living elsewhere at the
time of her collapse. The proofs showed him to be deeply religious, imbued with a morality so
sensitve that months of tortured indecision preceded his belated conclusions (despite earlier moral
judgments reached by the other family members but unexpressed to him in order not to influence
him to see the termination of life-supportive measures sustaining Karen. A communicant of the
Roman Catholic Church, as were other family members, he first sought solace in private prayer
looking with confidence, as he says, to the Creator, first for the recovery of Karen and then, if that
were not possible, for guidance with respect to the awesome decision confronting him.

To confirm the moral rightness of the decision he was about to make he consulted with his parish
priest and later with the Catholic chaplain of Saint Clare’s Hospital. He would not, he testified, have
sought termination if that act were to be morally wrong or in conflict with the tenets of the religion
he so profoundly respects. He was disabused of doubt, however, when the position of the Roman
Catholic Church was made known to him as it is reflected in the record in this case. While it is not
usual for matters of religious dogma or concepts to enter a civil litigation (except as they may bear
upon constitutional right, or sometimes, familial matters; cf In re Adoption of E, S9 N.J. 36,279 A
2d 785 (1971) ), they were rightly admitted in evidence here. The judge was bound to measure the
character and motivations in all respects of Joseph Quinlan as prospective guardian; and insofar as
these religious matters bore upon them, they were properly scrutinized and considered by the court.

Thus germane, we note the position of that Church as illuminated by the record before us. We have
no reason to believe that it would be at all discordant with the whole of Judeo-Christian tradition,
considering its central respect and reverence for the sanctity of human life. It was in this sense of
relevance that we admitted as amicus curige the New Jersey Catholic Conference, essentially the
spokesman for the various Catholic bishops of New J ersey, organized to give witness to spiritual
values in public affairs in the statewide community. The position statement of Bishop Lawrence B.
Casey, reproduced in the amicus brief, projects these views:

(a) The verification of the fact of death in a particular case cannot be deduced from any
religious or moral principle and, under this aspect, does not fall within the competence of the
church; that dependence must be had upon traditional and medical standards, and by these
standards Karen Ann Quinlan is assumed to be alive. ‘

(b) The request of plaintiff for authority to terminate a medical procedure characterized as
“an extraordinary means of treatment” would not involve euthanasia. This upon the reason-
ing expressed by Pope Pius X1I in his “allocutio” (address) to anesthesiologists on November 24,
1957, when he dealt with the question: '

Does the anesthesiologist have the right, or is he bound, in all cases of deep
unconsciousness, even in those that are completely hopeless in the opinion of the
competent doctor, to use modern artificial respiration apparatus, even against the
will of the family?
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His answer made the following points:

1. In ordinary cases the doctor has the right to act in this manner, but is not bound to do
so unless this is the only way of fulfilling another certain moral duty.

2. The doctor, however, has no right independent of the patient. He can act only if the
patient explicitly or implicitly, directly or indirectly, gives him the permission.

3. The treatment as described in the question constitutes extraordinary means of
preserving life and so there is no obligation to use them nor to give the doctor
permission to use them.

4. The rights and the duties of the family depend on the presumed will of the uncon-

scious patient if he or she is of legal age, and the family, too, is bound to use only
. ordinary means.

5. This case is not to be considered euthanasia in any way; that would never be licit.
The interruption of attempts at resuscitation, even when it causes the arrest of
circulation, is not more than an indirect cause of the cessation of life, and we must
apply in this case the principle of double effect.

So it was that the Bishop Casey statement validated the decision of Joseph Quinlan:

Competent medical testimony has established that Karen Ann Quinlan has no
reasonable hope of recovery from her comatose state by the use of any available
medical procedures. The continuance of mechanical (cardiorespiratory) support-
ive measures to sustain continuation of her body functions and her life constitute
extraordinary means of treatment. Therefore, the decision of Joseph. . . Quinlan
10 request the continuance of this treatment is, according to the teachings of the
Catholic Church, a morally correct decision. (emphasis in original).

And the mind and purpose of the intending guardian were undoubtedly influenced by factors in-
cluded in the following reference to the interrelationship of the three disciplines of theology, law
and medicine as exposed in the Casey statement:

The right to a natural death is one outstanding area in which the disciplines of
theology, medicine and law overlap; or, to put it another way, it is an area in
which these three disciplines convene.

Medicine with its combination of advanced technology and professional ethics is
both able and inclined to prolong biological life. Law with its felt obligation to
protect the life and freedom of the individual seeks to assure each person’s right to
live out his human life until its natural and inevitable conclusion. Theology with
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its acknowledgment of man’s dissatisfaction with biological life as the utimate

source of joy. . .defends the sacredness of human life and defends it from all direct
attacks.

These disciplines do not conflict with one another, but are necessarily conjoined in
the application of their principles in a particular instance such as that of Karen Ann
Quinlan. Each must in some way acknowledge the other without denying its own
competence. The civil law is not expected to assert a belief in eternal life; nor, on
the other hand, is it expected to ignore the right of the individual to profess it, and
to form and pursue his conscience in accord with that belief. Medical science is
not authorized to directly cause natural death; nor, however, is it expected to
prevent it when it is inevitable and all hope of a return to an even partial exercise
of human life is irreparably lost. Religion is not expected to define biological
death; nor, on its part, is it expected to relinquish its responsibility to assist man in
the formation and pursuit of a correct conscience as to the acceptance of natural
death when science has confirmed its inevitability beyond any hope other than that
of preserving biological life in a merely vegetative state.

And the gap in the law is aptly described in the Bishop Casey statement:

In the present public discussion of the case of Karen Ann Quinlan it has been
brought out that responsible people involved in medical care, patients and families

~ have exercised the freedom to terminate or withhold certain treatments as extraor-
dinary means in cases judged to be terminal, i.e., cases which hold no realistic
hope for some recovery, in accord with the expressed or implied intentions of the
patients themselves. To whatever extent this has been happening it has been
without sanction in civil law. Those involved in such actions, however, have
ethical and theological literature to guide them in their judgments and actions.
Furthermore, such actions have not in themselves undermmed society’s reverence
for the lives of sick and dying people.

It is both possible and necessary for society to have laws and ethical standards
which provide freedom for decisions, in accord with the expressed or implied
intentions of the patient, to terminate or withhold extraordinary treatment in cases
which are judged to be hopeless by competent medical authorities, without at the
same time leaving an opening for euthanasia. Indeed, to accomplish this, it may
simply be required that courts and legislative bodies recognize the present stan-
dards and practices of many people engagaed in medical care who have been
doing what the parents of Karen Ann Quinlan are requesting authorization to have
done for this beloved daughter.

bioethics development group

Before turning to the legal and constitutional issues involved, we feel it essential to reiterate that the
“Catholic view” of religious neutrality in the circumstances of this case is considered by the Court
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only in the aspect of its impact upon the conscience, motivation and purpose of the intending
guardian, Joseph Quinlan, and not as a precedent in terms of the civil law.

If Joseph Quinlan, for instance, were a follower and strongly influenced by the teachings of Buddha,
or if, as an agnostic or atheist, his moral judgments were formed without reference to religious '
feelings, but were nevertheless formed and viable, we would with equal attention and high respect
consider these elements, as bearing upon his character, motivations and purposes as relevant to his
qualification and suitability as guardian.

If is from this factual base that the Court confronts and responds to three basic issues:

1. Was the trial court correct in denying the specific relief requested by plaintiff, i.e.,
authorization for termination of the life-supporting apparatus, on the case presented
to him? Our determination of that question is in the affirmative.

2. 'Was the court correct in withholding letters of guardianship from the plaintiff and
appointing in his stead a stranger? On that issue our determination is in the negative.

3. Should this Court, in the light of the foregoing conclusions, grant declaratory relief to
the plaintiff? On that question our Court’s determination is in the affirmative.

This brings us to a consideration of the constitutional and legal issues underlying the foregoing
determinations.

Constitutional Legal Issues

The Right of Privacy

It is the issue of the constitutional right of privacy that has given us most concermn, in the exceptional
circumstances of this case. Here a loving parent, qua parent and raising the rights of his incompetent
and profoundly damaged daughter, probably irreversibly doomed to no more than a biologically
vegetative remnant of life, is before the court. He seeks authorization to abandon specialized tech-
nological procedures which can only maintain for a time a body having no potential for resumption
or continuance of other than a “vegetative” existence.

We have no doubt, in these unhappy circumstances, that if Karen were herself miraculously lucid for
an interval (not altering the existing prognosis of the condition to which she would soon return) and
perceptive of her irreversible condition, she could effectively decide upon discontinuance of the life-
support apparatus, even if it meant the prospect of natural death. To this extent we may distinguish
Heston, supra, which concerned a severely injured young woman (Delores Heston), whose life -
depended on surgery and blood transfusion; and who was in such extreme shock that she was unable
to express an informed choice (although the Court apparently considered the case as if the patient’s
own religious decision to resist transfusion were at stake), but most importantly a patient apparently
salvable to long life and vibrant health; a situation not at all like the present case.
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We have no hesitancy in deciding, in the instant diametrically opposite case, that no external compel-
ling interest of the State could compel Karen to endure the unendurable, only to vegetate a few
measurable months with no realistic possibility of returning to any semblance of cognitive or sapient
life. We perceive no thread of logic distinguishing between such a choice on Karen’s part and a
similar choice which, under the evidence in this case could be made by a competent patient termi-
nally ill, riddled by cancer and suffering great pain; such a patient would not be resuscitated or put
on a respirator in the example described by Dr. Korein, and a forfiori would not be kept against his
will on a respirator. '

Although the Constitution does not explicitly mention a right of privacy, Supreme Court decisions
have recognized that a right of personal privacy exists and that certain areas of privacy are guaran-
teed under the Constitution. The Court has interdicted judicial intrusion into many aspects of
personal decision, sometimes basing this restraint upon the conception of a limitation of judicial

interest and responsibility, such as with regard to contraception and its relationship to family life and
decision.

The Court in Griswold found the unwritten constitutional right of privacy to exist in the penumbra of
specific guarantees of the Bill of Rights “‘formed by emanations from those guarantees that help give
them life and substance.” Presumably this right is broad enough to encompass a patient’s decision
to decline medical treatment under certain circumstances, in much the same way as it is broad
enough to encompass a woman'’s decision to terminate pregnancy under certain conditions. . .

Nor is such right of pﬁvacy forgotten in the New Jersey Constitution . . .

The claimed interests of the State in this case are essentially the preservation and sanctity of human
life and defense of the right of the physician to administer medical treatment according to his best
Judgment. In this case the doctors say that removing Karen from the respirator will conflict with
their professional judgment. The plaintiff answers that Karen’s present treatment serves only a
maintenance function; that the respirator cannot cure or improve her condition but at best can only
prolong her inevitable slow deterioration and death; and that the interests of the patient, as seen by
her surrogate, the guardian, must be evaluated by the court as predominant, even in the fact of an
opinion contra by the present attending physicians. Plaintiff’s distinction is significant. The nature
of Karen’s care and the realistic chances of her recovery are quite unlike those of the patients dis-
cussed in many of the cases where treatments were ordered. In many of those cases the medical
procedure required (usually a transfusion) constituted a minimal bodily invasion and the chances of
recovery and return to functioning life were very good. We think that the State’s interest contra
weakens and the individual’s right to privacy grows as the degree of bodily invasion increases and
the prognosis dims. Ultimately there comes a point at which the individual’s rights overcome the
State interest. It is for that reason that we believe Karen’s choice, if she were competent to make it,
would be vindicated by the law. Her prognosis is extremely poor—she will never resume cognitive
life. And the bodily invasion is very great—she requires twenty-four hour intensive nursing care,
antibiotics, the assistance of a respirator, a catheter and feeding tube.

- Our affirmation of Karen’s independent right of choice, however, would ordinarily be based upon
her competency to assert it. The sad truth, however, is that she is grossly incompetent and we cannot
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discern her supposed choice based on the testimony of her previous conversations with friends,
where such testimony is without sufficient probative weight. Nevertheless we have concluded that

Karen’s right of privacy may be asserted on her behalf by her guardian under the peculiar circum-
stances here present.

If a putative decision by Karen to permit this non-cognitive, vegetative existence to terminate by
natural forces is regarded as a valuable incident of her right of privacy, as we believe it to be, then it
should not be discarded solely on the basis that her condition prevents her conscious exercise of the
choice. The only practical way to prevent destruction of the right is to permit the guardian and
family of Karen to render their best judgment, subject to the qualifications hereinafter stated, as to
whether she would exercise it in these circumstances. If their conclusion is in the affirmative, this
decision should be accepted by a society the overwhelming majority of whose members would, we
think, in similar circumstances, exercise such a choice in the same way for themselves or for those
closest to them. It is for this reason that we determine that Karen’s right of privacy may be asserted

in her behalf, in this respect, by her guardian and family under the particular circumstances pre-
sented in this record.

The Medical Factor

Having declared the substantive legal basis upon which plaintiff’s rights as representative of Karen
must be deemed predicated, we face and respond to the assertion on behalf of defendants that our
premise unwarrantably offends prevailing medical standards. We thus turn to consideration of the
medical decision supporting the determination made below, conscious of the paucity of pre-existing
legislative and judicial guidance as to the rights and liabilites therein involved.

A significant problem in any discussion of sensitive medical-legal issues is the marked, perhaps
unconscious, tendency of many to distort what the law is, in pursuit of an exposition of what they
would like the law to be. Nowhere is this barrier to the intelligent resolution of legal controversies
more obstructive than in the debate over patient rights at the end of life. Judicial refusals to order
lifesaving treatment in the face of contrary claims of bodily self-determination or free religious
exercise are too often cited in support of a preconceived “right to die,” even though the patients,
wanting to live, have claimed no such right. Conversely, the assertion of a religious or other objec-
tion to lifesaving treatment is at times condemned as attempted suicide, even though suicide
means something quite different in the law.

Perhaps the confusion there adverted to stems from mention by some courts of statutory or common
law condemnation of suicide as demonstrating the state’s interest in the preservation of life. We
would see, however, a real distinction between the self-infliction of deadly harm and a self-determi-
nation against artificial life support or radical surgery, for instance, in the face of irreversible, painful
and certain imminent death. The contrasting situations mentioned are analogous to those continually
faced by the medical profession. When does the institution of life-sustaining procedures, ordinarily

-mandatory, become the subject of medical discretion in the context of administration to persons in
extremis? ‘

And when does the withdrawal of such procedures, from such persons already supported by them,
come within the orbit of medical discretion? When does a determination as to either of the foregoing
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contingencies court the hazard of civil or criminal liability on the part of the physician or institution
involved?

The existence and nature of the medical dilemma need hardly be discussed at length, portrayed as it
is in the present case and complicated as it has recently come to be in view of the dramatic advance
of medical technology. The dilemma is there, it is real, it is constantly resolved in accepted medical
practice without attention in the courts, it pervades the issues in the very case we here examine. The
branch of the dilemma involving the doctor’s responsibility and the relationship of the court’s duty
was thus conceived by Judge Muir:

Doctors. . .to treat a patient, must deal with medical tradition and past case histo-
ries. They must be guided by what they do know. The extent of their training,
their experience, consultation with other physicians, must guide their
decison-making processes in providing care to their patient. The nature, extent
and duration of care by societal standards is the responsibility of a physician. The
morality and conscience of our society places this responsibility in the hands of
the physician. What justification is there to remove it from the control of the
medical profession and place it in the hands of the courts?. . . .

Such notions as to the distribution of responsibility, heretofore generally entertained, should however
neither impede this Court in deciding matters clearly justifiable nor preclude a re-examination by the
Court as to underlying human values and rights. Determinations as to these must, in the ultimate, be
- responsible not only to the concepts of medicine but also to the common moral judgment of the
community at large. In the latter respect the Court has a nondelegable judicial responsibility.

Put in another way, the law, equity and justice must not themselves quail and be helpless in the face
of modern technological marvels presenting questions hitherto unthought of. Where a Karen
Quinlan, or a parent, or a doctor, or a hospltal or a State seeks the process and response of a court,
it must answer with its most informed conception of justice in the previously unexplored circum- .
stances presented to it. That is its obligation and we are here fulfilling it, for the actors and those
having an interest in the matter should not go without remedy

Courts in the exercise of their parens patriae responsibility to protect those under disability have
sometimes implemented medical decisions and authorized their carrying out under the doctrine of
“substituted judgment”. . .” For as Judge Muir pointed out:

As part of the inherent power of equity, a Court of Equity has full and complete
jurisdiction over the persons of those who labor under any legal disability. The
court’s action in such a case is not limited by any narrow bounds, but it is empow-
ered to stretch forth its arm in whatever direction its aid and protection may be
needed. While this is indeed a special exercise of equity jurisdiction, it is beyond
question that by virtue thereof the Court | may pass upon purely personal rights. .

But insofar as a court, havmg no inherent medical expertise, is called upon to overrule a professional
decision made according to prevailing medical practice and standards, a different question is
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presented. As mentioned below, a doctor is required “to exercise in the treatment of his patient the
degree of care, knowledge and skill ordinarily possessed and exercised in similar situations by the
average member of the profession practicing in his field.” Ifheisa specialist he “must employ not
merely the skill of a general practitioner, but also that special degree of skill normally possessed by
the average physician who devotes special study and attention to the particular organ or disease or

injury involved, having regard to the present state of scientific knowledge.” This is the duty that
establishes his legal obligations to his patients.

The medical obligation is related to standards and practice prevailing in the profession. The physi-
cians in charge of the case, as noted above, declined to withdraw the respirator. That decision was
consistent with the proofs below as to the then existing medical standards and practices.

Under the law as it then stood, Judge Muir was correct in declining to authorize withdrawal of the
respirator.

However, in relation to the matter of the declaratory relief sought by plaintiff as representative of
Karen’s interests, we are required to re-evaluate the applicability of the medical standards projected
in the court below. The question is whether there is such internal consistency and rationality in the
application of such standards as should warrant their constituting an ineluctable bar to the effectua-
tion of substantive relief for plaintiff at the hands of the court. We have concluded not.

In regard to the foregoing it is pertinent that we consider the impact of the standards both of the civil

and criminal laws as to medical liability and the new technological means of sustaining life irrevers-
ibly damaged. ’

The modern proliferation of substantial malpractice litigation and the less but even more unnerving
possibility of criminal sanctions would seem, for it is beyond human nature to suppose otherwise, to
have bearing on the practice and standards as they exist. The brooding presence of such possible
liability, it was testified here, had no part in the decision of the treating physicians. As did Judge
Muir, we afford this testimony full credence. But we cannot believe that the stated factor has not had -
a strong influence on the standards, as the literature on the subject plainly reveals. Moreover our

~ attention is drawn not so much to the recognition by Drs. Morse and Javed of the extant practice and

-standards but to the widening ambiguity of those standards themselves in their application to the
medical problems we are discussing.

The agitation of the medical community in the face of modermn life prolongation technology and its
search for definitive policy are demonstrated in the large volume of relevant professional commen-
- tary.

The wide debate thus reflected contrasts with the relative paucity of legislative and judicial guides
and standards in the same field. The medical profession has sought to devise guidelines such as the
“brain death” concept of the Harvard Ad Hoc Committee mentioned above. But it is perfectly
apparent from the testimony we have quoted of Dr. Korein, and indeed so clear as almost to be
judicially noticeable, that humane decisions against resuscitative or maintenance therapy are
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frequently a recognized de facto response in the medical world to the irreversible, terminal, pain-

ridden patient, especially with familial consent. And these cases, of course, are far short of “brain
death.”

We glean from the record here that physicians distinguish between curing the ill and comforting and
easing the dying; that they refuse to treat the curable as if they were dying or ought to die, and that
they have sometimes refused to treat the hopeless and dying as if they were curable. In this sense, as
we were reminded by the testimony of Drs. Korein and Diamond, many of them have refused to
inflict an undesired prolongation of the process of dying on a patient in irreversible condition when it
is clear that such “therapy” offers neither human nor humane benefit. We think these attitudes
represent a balanced implementation of a profoundly realistic perspective on the meaning of life and
death and that they respect the whole Judeo-Christian tradition of regard for human life. No less

would they seem consistent with the moral matrix of medicine, “to heal,” very much in the sense of
the endless mission of the law, “to do justice.”

Yet this balance, we feel, is particularly difficult to perceive and apply in the context of the develop-
ment by advanced technology of sophisticated and artificial life-sustaining devices. For those

- possibly curable, such devices are of great value, and, as ordinary medical procedures, are essential.
Consequently, as pointed out by Dr. Diamond, they are necessary because of the ethic of medical
practice. But in light of the situation in the present case (while the record here is somewhat hazy in
distinguishing between “ordinary” and “extraordinary” measures), one would have to think that the
use of the same respirator or life support could be considered “ordinary” in the context of the possi-
bly curable patient but “extraordinary” in the context of the forced sustaining by cardiorespiratory

processes of an irreversibly doomed patient. And this dilemma is sharpened in the face of the mal-
practice and criminal action threat which we have mentioned.

We would hesitate, in this imperfect world, to propose to physicians that type of immunity which
from the early common law has surrounded judges and grand jurors. . .so that they might without

f_éar of personal retaliation perform their judicial duties with independent objectivity. In Bradley v.
- Fisher. . .the Supreme Court held:

It is a general principle of the highest importance to the proper administration of
Jjustice that a judicial officer, in'exercising the authority vested in him, shall be

free to act upon his own convictions, without apprehension of personal conse-
quences to himself.

Lord Coke said of judges that “they are only to make an account to God and the King (the State).”

Nevertheless, there must be a way to free physicians, in the pursuit of their healing vocation, from
possible contamination by self-interest or self-protection concerns which would inhibit their inde-
pendent medical judgments for the well-being of their dying patients. We would hope that this

opinion might be serviceable to some degree in ameliorating the professional problems under discus-
sion. '
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A technique aimed at the underlying difficulty (though in a somewhat broader context) is described
by Dr. Karen Teel, a pediatrician and a director of Pediatric Education, who wrote in the Baylor Law

Review under the title “The Physician’s Dilemma: A Doctor’s View: What the Law Should Be.”
Dr. Teel recalls:

Physicians, by virtue of their responsibility for medical judgments are, partly by
choice and partly by default, charged with the responsiblity of making ethical
Jjudgments which we are sometimes ill-equipped to make. We are not always
morally and legally authorized to make them. The physician is thereby assuming
a civil and criminal liability that, as often as not, he does not even realize as a
factor in his decision. There is little or no dialogue in this whole process. The
physician assumes that his judgment is called for and, in good faith, he acts.

Someone must and it has been the physician who has assumed the responsibility
and the risk.

I suggest that it would be more appropriate to provide a regular forum for more
input and dialogue in individual situations and to allow the responsibility of these
Judgments to be shared. Many hospitals have established an ethics committee
composed of physicians, social workers, attomeys, and theologians. . .which
serves to preview the individual circumstances of ethical dilemma and which has
provided much in the way of assistance and safeguards for patients and their
medical caretakers. Generally, the authority of these committees is primarily

restricted to the hospital setting and their official status is more that of an advisory
body than of an enforcing body.

~ The concept of an ethics committee which has this kind of organization and is
readily accessible to those persons rendering medical care to patients, would be, I
think, the most promising direction for further study at this point. . .[This would
allow] some much needed dialogue regarding these issues and [force] the point of
exploring all of the options for a particular patient. It diffuses the responsibility
for making these judgments. Many physicians, in many circumstances, would

. welcome this sharing of responsibility. I believe that such an entity could lend
itself well to an assumption of a legal status which would allow courses of action
not now undertaken because of the concern for liability. '

Alleged Criminal Liability

Having concluded that there is a right of privacy that might permit termination of treatment in the
circumstances of this case, we turn to consider the relationship of the exercise of that right to the
criminal law. We are aware that such termination of treatment would accelerate Karen’s death. The
County Prosecutor and the Attorney General maintain that there would be criminal liability for such
.acceleration. Under the statutes of this State, the unlawful killing of another human being is crimi-
nal homicide. . . .\We conclude that there would be no criminal homicide in the circumstances of this
case. We believe, first, that the ensuing death would not be homicide but rather expiration from

existing natural causes. Secondly, even if it were to be regarded as homicide, it would not be
unlawful.
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These conclusions rest upon definitional and constitutional bases. The termination of treatment

pursuant to the right of privacy is, within the limitations of this case ipso facto lawful. Thus, a death
resulting from such an act would not come within the scope of the homicide statutes proscribing only
the unlawful killing of another. There is a real and in this case determinative distinction between the

unlawful taking of the life of another and the ending of artificial life-support systems as a matter of
self-determination.

Furthermore, the exercise of a constitutional right such as we have here found is protected from
criminal prosecution. We do not question the state’s undoubted power to punish the taking of human
life, but that power does not encompass individuals terminating medical treatment pursuant to their
right of privacy. The constitutional protection extends to third parties whose action is necessary to -
effectuate the exercise of that right where the individuals themselves would not be subject to pros-
ecution or the third parties are charged as accessories to an act which could not be a crime. And
under the circumstances of this case, these same principles would apply to and negate a valid
prosection for atiempted suicide were there still such a crime in this State.

The Guardianship of- the Person

The trial judge bifurcated the guardianship, as we have noted, refusing to appoint Joseph Quinlan to
be guardian to the person and limiting his guardianship to that of the property of his daughter. Such
occasional division of guardianship, as between responsibility for the person and the property of an

incompetent person, has roots deep in the common law and was well within the jurisdictional
capacity of the trial judge.

The statute creates an initial presumption of entitlement to guardianship in the next of kin, for it
provides: '

In any case where a guardian is to be appointed, letters of guardianship shall be
granted. . .to the next of kin, or if. . .it is proven to the court that no appointment .
from among them will be to the best interest of the incompetent or his estate, then

- to such other proper person as will accept the same. The trial court was
apparently convinced of the high character of J oseph Quinlan and his general
suitability as guardian under other circumstances, describing him as “very sincere,
moral, ethical and religious.” The court felt, however, that the obligation to .
concur in the medical care and treatment of his daughter would be a source of
anguish to him and would distort his “decision-making processes.” We disagree,
for we sense from the whole record before us that while Mr. Quinlan feels a
natural grief, and understandably sorrows because of the tragedy which has
befallen his daughter, his strength of purpose and character far outweighs these
sentiments and qualifies him eminently for guardianship of the person as well as
the property of his daughter. Hence we discern no valid reason to overrule the
statutory intendment of preference to the next of kin.

Declaratory Relief

We thus arrive at the formulation of the declaratory relief \;vhich we have concluded is appropriate to
this case. Some time has passed since Karen’s physicial and mental condition was described to the
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Court. At that time her continuing deterioriation was plainly projected. Since the record has not
been expanded we assume that she is now even more fragile and nearer to death than she was then.
Since her present treating physicians may give reconsideration to her present posture in the light of

this opinion, and since we are transferring to the plaintiff as guardian the choice of the attending

physician and therefore other physicians may be in charge of the case who may take a different view
from that of the present attending physicians, we herewith declare the following affirmative relief on

~ behalf of the plaintiff. Upon the concurrence of the guardian and family of Karen, should the re-

sponsible attending physicians conclude that there is no reasonable possibity of Karen’s ever emerg-
ing from her present comatose condition to a cognitive, sapient state and that the life-support appara-
tus now being administered to Karen should be discontinued, they shall consult with the hospital
“Ethics Committee” or the body of the institution in which Karen is then hospitalized. If that consul-
tative body agrees that there is no reasonable possibility of Karen’s ever emerging from her present
comatose condition to a cognitive, sapient state, the present life-support system may be withdrawn
and said action shall be without any civil or criminal liability therefor on the part of any participant,
whether guardian, physician, hospital or others. We herewith specifically so hold.

Conclusioxi

“We therefore remand this record to the trial court to implement (without further testimonial hearing)
~ the following decisions:

1. To discharge, with the thanks of the Court for his service, the present guafdian of the

person of Karen Quinlan, Thomas R. Curtin, Esquire, a member of the Bar and an
officer of the court.

2. To appoint Joseph 'Quinlan as guardian of the person of Karen Quinlan with full
power to make decisions with regard to the identity of her treating physicians.

We repeat for the sake of emphasis and clarity that upon the concurrence of the guardian and family
of Karen, should the responsible attending physicians conclude that there is no reasonable possibility
of Karen’s ever emerging from her present comatose condition to a cognitive, sapient state and that

- the life-support apparatus now being administered to Karen should be discontinued, they shall

consult with the hospital “Ethics Committee” or like body of the institution in which Karen is then
hospitalized. If that consultative body agrees that there is no reasonable possibility of Karen's ever

-emerging from her present.comatose condition to a cognitve, sapient state, the present life support

system may be withdrawn and said action shall be without any civil or criminal liability therefor on

_ the part of any participant, whether guardian, physician, hospital or others.

By the above ruling we do not intend to be understood as implying that a proceeding for judicial

declaratory relief is necessarily required for the implementation of comparable decisions in the
field of medical practice. '

Modified and remanded.

For modification and remandment: Chief Justice HUGHES, Justices MOUNTAIN, SULLIVAN,
PASHMAN, CLIFFORD and SCHREIBER and Judge Conford—7.

Opposed: None.
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QUINLAN: Discussion Questions

Questions for discussion: “70Q N.J.10. In the Matter of Karen Quinlan”

1. Did you notice the early use (in “The Litigation”) of “extraordinary” to describe the medical
procedures sustaining Karen'’s “vital processes and hence her life.” Distinguish between “ordinary”
and “‘extraordinary” means. What assumption/s lay behind Justice Hughes’ use of “‘vital processes”™?
Why didn’t he simply say, “.. .sustaining Karen’s life””?

2. In “The Factual Base,” several important insights are made: the types of coma, the definition of
“persistent vegetative state,” the distinction between p.v.s. and “brain death,” levels of brain stem
function, the distinction between cardiovascular and brain death, etc. What is the basis for the
physicians’ unwillingness to remove the respirator from Karen? What ethical implications did such
a removal have for them? (Note how the answers to these questions are based on assumptions and

definitions that are not shared by the plaintiff.) This case shows how medical ethics differs from
bioethics or clinical ethics. Do you see that difference?

3. Thedilemma facing the judge (see “Guardianship”) was to ascertain if Joseph Quinlan’s request
to remove ventilator support implied a disrespect for the value of human life. How did Quinlan’s

religious convictions assist the judge to resolve the dilemma? What role does reli gion often play in
ethical decision-making?

4. The right of privacy (“Constitutional and Legal Issiles”) forms the basis for Justice Hughes’

judgment concerning the legality of withdrawing the ventilator. How does he argue the right of
privacy here?

- The conflict between the state’s interest in preserving life vs. the individual right to privacy finds no
absolute right in either arm of the dilemma. Give instances where you believe the state’s interest
should prevail and where the individual’s right should prevail.

What is the significance of the following statement: “We think that the State’s interest contra
weakens and the individual’s right to privacy grows as the degree of bodily invasion increases and

the prognosis dims.” What is implied in this statement that bears on the priority ranking that values
assume?

*5. The right of physicians to follow prevailing medical standards (“The Medical Factor ’) necessi-

tates the judge’s reflection on “curing,” “healing,” and “doing justice.” He emphasizes that the
decision whether or not to remove Karen'’s ventilator is not solely a medical decision but an ethical
one as well, and to that end he makes mention of ethics committees, the first such formal reference
made in a legal context. How is such a committee envisioned?
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6. 1f termination of treatment would accelerate death, how can one justify such termination (“Al-
leged Criminal Liability”)? What would be the “cause” of Karen’s death?

7. How is guardianship defined (“The Guardianship of the Person”)?
8. 'What conditions were placed on the withdrawing of the ventilator (“Declaratory Relief”)?

9. How is the judge’s view of ethics committee similar to and different from your own?

Further Readings

Rothman, David J. 1991. Strangers at the Bedside. Basic Books: 222-246.

-~Angell, Marcia. 1994. “After Quinlan: The Dilemma of the Persistent Vegetative State.” NEJM 330
(May 26, 1994): 1524-5.

Brody, Baruch. 1992. “Special Ethical Issues in the Management of PVS Patients.” Law Medicine
and Health Care 20 (Spring-Summer): 104-115.

Multi-Society Task Force on PVS. 1994. “Medical Aspeéts of the Persistent Vegetative State.” NEJM
330 (May 26 and June 2): 1499-1508. :
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Matter of Conroy
Supreme Court of New Jersey 1985, 486 A. 2nd 1209

Surnmary

An eighty-four-year-old non-ambulatory nursing home patient was confined to semi-fetal condition
with “severe organic brain syndrome.” She had necrotic gangrenous leg ulcers and no bowel con-
trol. Thepatient was not in a vegetative state. She followed movements with her eyes, showed some
head and hand movements and smiled when massaged or when her hair was combed. Her life

expectancy could not be predicted but it was thought to be “some months.” (The patient died of
natural causes while appeal was pending).

The patient's nephew, as her only relative, had been named guardian earlier, and requested removal

of the nasogastric tube. The physician declined. The guardian sought a court order authorizing the
withdrawal of tube.

The trial court granted the requested order, based on thebelief that the patient was “reduced to a very

primitive level.” The court stated that it would be wrong to refuse nutrition if the patient could be
manually fed.

‘The intermediate appeals court reversed the decision (though recognized it to be mooted by death):

—limited Quinlan decison to comatose or vegetative patient
—noted cannot base decision on whether “meaningful quality of life” _
—opined that nasogastric tube feeding was “not really ‘medical treatment’”

Holding

Where death is 1mpendmg but not yet imminent, and absent clear evidence of expressed patient’s

wishes, the State may authorize a guardian to withdraw life-sustaining treatment, but only under
either of two “best interests” tests:

L “Limited-objective” test--upon trustworthy evidence the patient would have refused the
treatment, because the “burdens” of continued life (unavoidable and continued severe
pain) outweigh the benefits of continued life, or

2. “Pure-objective” test--the presence of burdens (unavoidable and continuing severe pain)
which outweigh the benefits of life and a finding that the administration of life-
sustaining treatment is “inhumane” (unless there should be trustworthy evidence that
the patient earlier expressed a wish to live “in spite of any pain” experience).

Artificial feeding was equated with artificial breathing by respirator, stating each to be “medical
procedures.”
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Requires:

1. Court determination that the general guardian is “suitable” to make the medical decision;

2. State’s office of Ombudsman should be notified (which office should treat such notice as
a “‘possible abuse,” and effect procedures of the office);

3. Evidence on the patient’s medical condition and prognosis should be furnished by the

attending physician and nurses, and two physicians (unaffiliated with the attending
physician or thE nursing home), and

4. Decision on “best interests” of patient:

(a) Without court order ,
—if other two physicians concur on patient’s condition and prognosis, guardian and
physician may concur, in withdrawing life-sustaining treatment, if ombudsman also

- concurs and if spouse,parents, children or other next of kin concur. (They will be without
criminal or civil liability if they acted without “bad faith.”)

(b) With court order (not discussed in opinion, but surely follows in such instances
where the required concurrences are not present)

Commented on possible inadequacy of inquiry as to patient’s earlier statements of treatment
preferences. :

Commented on inadequacy of collected “information concerning the benefits and burdens” and as to
pain suffered under alternate treatment options.
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NOT WHEN BURDENS OUTWEIGH BENEFITS

Must Patients Always Be Given Food and Water?

by JOANNE LYNN and JAMES F. CHILDRESS

Man people die from the lack of
food or water. For some. this lack is the
result of poverty or famine, but for.others
it is the result of disease or deliberate deci-
sion. In the past, malnutrition and de-
hydration must have accompanied nearly
every death that followed an illness of
‘more than a few days. Most dying patients

do nqt eat much on their own, and nothing
could be done for them until the first flexi-

. ble wbing for. instilling food or other liquid

...into the stomach was developed about a
" . hundred years ago. Even then, the proce-
. dure was so scarce, $o cgstly in physician

and. nursing time, and so poorly tolerated

“that_it was used only for, patients who

clearly could- benefit. With the advent of
more reliable. and efficient procedures in
-the past few decades, these conditions can
be corrected or ameliorated in nearly every
patient. who would otherwise be mal-
nourished or dehydrated. In fact, intra-
venous lines and nasogastric .tubes have

become common images of hospital -care. .

Providing adequate nutrition and fluids
is a high priority for most patients, both
-because they suffer directly from inade-
quacies and because these deficiencies hin-
der their ability- 'to overcome other dis-

eases. But are there some patxents who

need not receive these treatments? This
question has_become .a- prominent public
policy issue m a numbet of recent cases. In
‘May 1981, in Danville, Tllinois, the parents
. and the physician of newbom conjoined

. ‘twins with. shared - abdommal organs. de-
cided not to feed these children. Feeding
and other treatments were given after court
intervention, though a grand jury. refused
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to indict the parents.! Later that year, two

-physicians in Los Angeles discontinued in-

travenous nutrition to a patient who had se-
vere brain. damage after an episode
involving loss.of oxygen following routine
surgery. Murder-charges were brought, but
the hearing judge dismissed the charges at
a preliminary hearing; ‘On appeal, the

-charges were reinstated and rcmanded for
-~ trial.?

In April 1982 a Bloormngton Indxana
infant who had tracheoesophageal fistula
and .Down syndrome was nottreated or
fed, and he died after two counts'ruled that
the decision ‘was proper but before all ap-

-peals could be heard.}. When the federal

government then moved to ensure that
such infants would be fed in the future
the . Surgeon General, Dr.
Koop, mmally stated . that there is never
adequate reason to deny nutrition and flu-
ids to a newborn infant.

-While these cases were before the-pub-
lic, the nephew of Claire Conroy, an-eld-
erly incompetent woman with, several
serious medical problems, . petitioned a
New Jersey court for.authority. to discon-
tinue her nasogastric tube feedings. Al-
though the intermediate appeals court has
reversed the ruling,®. the trial court held
that he had this authority since the evi-
dence indicated that the patient would not

have wanted such. treatment and that its

value to her was doubtful,
In all these dramatic cases and in many
more that go unnoticed, the-decision is

made to deliberately withhold foodor.fluid -
known to be necessary for the life-of the
_patient. Such decisions are unsettling.

There is now w1desprcad consensus . that
sometimes a patient is. best served by. not

. undertaking, or cortinuing certain treat-
_ ments that would sustain life, especially if
. these entail substantial suffering.¢ But food

and water are so-central to an .array of
human emotions that it.is almost i impossi-
ble to consider them with the same emo-
tional detac;hment that one might feel
toward a respirator or a dialysis machine.

Nevertheless, the question remains:
should it ever be permissible to withhold
or wnhdraw food and nutrition? The an-
swer in any real case should acknowledgc

(¢c) The Hastings Center.
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the psychoiog:ical contiguity between feed-

ing and loving and between nutritional sat-

isfaction and emotional satisfaction. Yet -

this acknowledgment does not resolve the -

core question. . ‘
. Some have held that it-is mmnsxcally ,

. ‘wrong. not to feed another. The philoso-

pher G.E.M.. Anscombe contends: . *'For
wilful starvation there can be no excuse.
The same can't be said quite without'quali-
fication about failing to operate or-to.adopt

some courses of treatment.”” - But- the
_moral. issues -are ‘more. complex than An-

scombe’s comment suggests. Dogs cor-

- recting -nutritional deficiencies always:im- -
-prove patients’ well-being? -What should
-be our reflective moral response to’ with-.

holding . or- withdrawing: nutrition?.. What
moral principles are relevant to our reflec-
tions? What medical: facts -about ways..of
providing nutrition are relevant? And what
policies should be adopted by the society,
hospitals, -and medical and other health

- care -professionals?

In our effort to find answers: to thGSe
questions, we will concentrate: upon the
care of patients who are incompetent to
make choices for themselves. Patients
who are competent to ' determine the
course of- their. therapy may refise any
and all interventions: proposed by others,

- as long as their refusals do not seriously -

harm or impose unfair burdens upon oth-
ers.® A competent patient’s decision .re-

.garding whether or-not to.accept; the

provision -of food-and water by medical
means such ‘as .tube feeding. or:.intra-
venous alimentation- is unlikely -fo. raise -

-questions -of harm or .burden to .others:.

What then should guide those who. must
decide about nutrition for a:patient who
cannot decide?: ;As,-a-start, - consider. the
standard by which.other medical decisions
are made: one should decide as the incom-
petent person would have if he or-she were
competent, when that:is possible to-deter-
mine, and advance. that person’s interests
in a more generalized sense when individ-
ual prefcrences cannot be known

The Medlail Procedur&s

There is no reason to apply a dxfferent'

- standard. to feeding and hydration. Surely,
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panent beheves to be of benefit. but at least
the effect should be beneficial in the opin-
ions of surrogates and caregivers.. -
= -Thus, the question becomes: is it ever in
the patient’s interest to become mal-
»nourished and dehvdrated. rather than to
receive teatment? Posing the question so
starkly-points to our need to know what is
entailed in treating these- conditions and
what benefits the weatments offer.
The medical interventions ‘that provide
food. and fluids' are of two basic types.
* First, liquids-can be-delivered by a tbe

* - that is inserted into a functioning gastroin-

testinal tract.-most commonly- through the
-nose .and esophagus into- the stomach or
through a surgical.incision in.the abdomi-
-nal wall-and directly into the stomach. The
liquids used can :be specially: prepared-so-
-litions: of nutrients. or-a blenderized ver-
'sion of an ordinary diet.: The- nasogastric
.tbe. is -cheap: it :may lead to pneumonia

-.and ‘often annoys the. . panent and .family,

sometimes even requiring that the “patient
be restrained to prevent its removal. :
Creating a gastrostomy is usually a sim-
ple surgical procedure,. and. once the
wound is healed. care is very simple.
Since it .is out of sight. it is-aesthetically -
more acceptable and restraints are needed
less often. Also. the gastrostomy creates
no. additional risk-of pneumonia. How-
ever. while  elimination:-of - a ' nasogastric
be “requires only’ removing: the tube, a
gastrostomy is- fairly - permanent. and can
‘be closed only by surgery.
-+ The second type of medical intervention

s -intravenous feeding: and -hydration,
-which also has two major forms. The ordi-

::nary<hospital or -peripheral 1V, in which
fluid is  delivered directly ‘to the. blood-
-stream-through a small needle, is ‘useful
only for:temporary:. efforts:-to ‘improve
~hydration and. electrolyte concentrations.
One "cannot -provide- a - balanced - diet
through the veins in the limbs: to do that
" requifes a central line; or a special catheter

“placed into one of-the ‘major veins in the

-chest: The latter procedure .is:much more
‘fisky'and vulnerable to infections and tech-
nical errors. and it is- tnuch nmore: costly
than any of the other procedures. Both
forms of intravenous nutrition and hydra-
-tion commonly require restraining the pa-
tient, cause minor infections and other ill
effects, and are costly, especially since
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each éntails some dlstress some medxcal
 limitations, and some costs. When may a
procedure be foregone that mlghl improve
-nutition-and hydration for a given-patient?
~*Only when the procedure and-the resulting
improvement in nutrition: and hydration do

- not offer.the patiént-a net benefit over what
- he or she would - etherivise ‘have’ faced.

Are.there such: circumstances? We- be-

lieve- that there.are; but they aré few and

limited.to the following thiree: kinds of sit-
uations: 1. The procedures. that would. be
required are so unlikely to achieve.im-
proved nutritional arid fluid levels:that they

-could be.correctly considered futile; 2. The

- improvement ‘in"nutritional. and-fluid bal-

- ance, though-achievable. could- be .6fino

- benefit to:the- patient: 3 The burdens’ of
“wreceiving the. treatinent: may outwelgh the.

- bepefit. - .. i

When Food and Watelj May Be

_ Wlthheld
Furile Treatmem ‘Sémetinies even
providing *'food- and water™ to a' patient

- becomes a monuimental ‘task. Consider a
: patient with a severe clotting deﬁmency
- and- a nearly total body biirn. Gaining ac-
* cess' to the ceritral veins is likely to cause

--hemorrhage or inféction. nasogastric tube

placement may beGuité painfiil, and there

" may be no skin to which to suture’ the

-stomach - for a gastrostomy tube. Or con-
- 'sider a patient:with severé ¢orgestive heart
+ failure-who-develops cancer of thé stom-
ach with a fistula that delivérs food-from

. the stomiach?to the':colén without passing

through the intésting-and being’ absorbed.
Feedmg the' patient ‘may"be possibie, ‘but
 ‘linde-is-absorbed. Inttéivenous feeding can-
 not be“tolerated because the fuid would be
#'too miich for the weakened heart. OF con-

- sidér the infant with infarction of all but a

short segment ‘of bowel. Again, the infant
can befed, but:lile if“anything is ab-
“sorbed. Intravenous: methods can bé itsed,
but only for a shoit time (wéeks or'months)
“until their comphczmons in¢luding throm-

nutrmon catise death.-’

~In these:‘¢ifcumnstances, ' the patient is
going to die'soon, no matter whiat is done.
~The: ineffective efforts to provnde putrition
and hydration 1 may well directly caitse suf-
~fering: that offérs no counterbalancing ben-

- efit for the patient. Although. the proce-

» believe that this incompetent patient would

have wanted them, they cannot be consid-
ered obligatory. To hold that a patient must
be subjected to this predictably’futile“sort
of intervention just because protem bal-
ance is ncganve or the blood serum’is con-
centrated " is to lose sight"of the moral
wartrant for medical care and o reduce the

' pauent to an array of mcasurable vanables

.

No Possibility of Beneﬁt Some 'p'a"tients
can' be reliably diagnosed to- have perma-

“nenitly -lost conscxousness This unusuaal

group of patients includes those' with anen: -
cephaly,; persisteni végetative state,” and
sofne preterminal commas. In thesé cases. it
is very difficult to discém how any medical
intérvention can benefit or harm'’the -pa-
tient. These’ patients cafinot and never' will
be able to éxperience any of the evernts oc-
curring in the world or‘in their bodies.
When' the diagnosis is’ eXCeedmgly ‘clear.
we sustain their lives vigorously mamly for

~ their’ loved ones and the commumty at

large. )
While these considerations’ probabfy in-

" dicate thai continued artificial feeding is
" best in most cases, there may bé some

cases’ in ‘which. the family ‘and the care-

- givers are convinced that artificial feeding

is offénsive and unreasonable. In such,
cases, there seems to be no adequate rea-
son to claim that withholding food and’

" watér’ “violates ‘any obhgauons that these

parti€s or the general socnety have with re-
gard to-permanently unconscious patients.

" Thus, if the parénts of ananéncephalic in-

* fant-or of a patient like Kareri Quinlan in a

persistent vegétative state-feel strongly that

~“no medical procedures stiodld' be- apphcd

“to prowde nitrition and hydration. and the
- caregivers are willing ‘o cbmply. ‘there
" should be no bartier in‘ law of pubhc pollcy

to thwan the plan.

Disproportionate Burden. ‘The fioét dif-

" ficult cases aré those iri ‘which normal nu-

‘ritional status -or fluid-balancé could be
“restored, but only with a'severe burden for
~basis, hcmorrhage mfecuons and mal— -

the- pauent In these casé§, the treatment is

" futile in a broader sense—the patient will

not actually benefit from the improved nu-
trition and hydration.’ A patient ‘who is

.competent can decide the relative merits of

the treatiment being provided, knowing the

‘probable consequences. and weighing the

merits of life under various sets of con-
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strained circumstances. But a surrogate de-
cision maker for a patient who is incompe-
tent to decide will have a difficult task.

When the situation is irremediably ambig-

uous, erring on. the side of continued life
.and improved nutrition. and, hydration
- seems the less grievous error. But are there
situations that would warrant a. determina-
. tion that this patient, whose nutrition and
. hydration could surely be improved, is not
thereby well. served?

Though, they are rare, we believe there .

are such cases. The eatments entailed are
not benign. Their effects are far short of
ideal. Furthermore, many of the patients
most likely:to have inadequate food and
fluid intake are also likely to suffer the
-most serious: side effects of these therapies.

Patients who are allowed to die without

artificial hydration and.nutrition may well.

. die more comfortably than patients who re-

_céiveconventional amounts of i intravenous

~hydration.'® Terminal. pulmonary edema,

"nausea, and’ mental. confusion are more.
likely when patients have been treated to ..
mainain fluid and -nutrition u_rml close to

the«time: of death.
-Thus, those patients whose *‘need”™ for

artificial nutrition and hydration arises only

near the time of death. may be harmed by
its-provision.. It is not at-all clear that they
receive any benefit.in having a slightly
prolenged life, and it does seem reason-
" able to allow a surrogate to decide that, for
this patient at this time, slight prolongation
_of life is not warranted if it involves meas-
ures that will probably increase the pa-
tient’s suffering as he or she dies. .
Even patients who might live much
-longer might not be well served by artifi-
- cial means to provide fluid and food. Such

- - patients might include those with fairly se-

:-vére dementia for:whom the restraints re-
quired could be a.constant sotirce of fear,
discomfort, -and struggle. -For such a pa-
tient, sedation to tolerate the .feeding
‘mechanisms -might. preclude any of the

-pleasant experiences. that might otherwise .

have been available. Thus,.a-decision not
to intervene, except perhaps briefly to as-

certain that there are no. treatable causes,. .
might allow:such a patient to live out a .

shonter life-with fair freedom.of movement
-and freedom from fear, while a.decision.to

maintain artificial nutrition and hydration
: might consign the patient to end his.or her
- life4r unremitting anguish. If this were the

‘case a surrogate . decision-maker would
- seem to be well justified in refusing the
. treatment.

The Hastings Center

Inappropriate Moral Constraints

Four considerations are frequently pro-

" posed as moral -ofistraints on foregoing
medical feeding ‘and hydration. We find -

none of these to dictate that artificial nutri-

tion and" hydrauon must always be pro-

vided.”

The Obligation to Provide “Ordinarv . vant: whether a tredtment is ltkely to suc-

. ceed is an obvious example But such

Care. Debates about appropnate medical

 treatment are often couched in terms of

ordmary and. “extraordmary means of
treatment.

differentiate opttonal treatment. from treat-

ment that was obligatory for medical- -pro-.

fessionals to offer and for patlents to
accept.!! These terms also appear.in many
secular contexts, such as court, decisions
and medical codes The recent debates

about ordinary and extraordinary means of

treatment have been interminable and

often unfruitful, in part because of a lack ..
of clarity about what the.terms mean. Do
they represent the premises of an argument
or the conclusion,. and-what featires of a’__
srmauon are relevant to-the categorization

“‘ordinary” or “‘extraordinary'?'?
Several cnterla have been implicit in de-

bates about ordinary and extraordinary
means of treatment; some of them may be.

relevant to determining whether and which
treatments are obligatory and..which are
optional. Treatments have been distin-
guished according to their srmpltc_lty {sim-

ple/complex), their naturainess (natural/.

artificial), therr customariness (usual/un-
usual), thetr mvasrveness (nomnvaswelm«

vasive), their, chance of success, (reason-
), their balance of bene-

able chance/

. .tionate), .and . theu' expense (mexpensrve/,_;_'
;costly) Each set.of parred terms or phrases
~in the parentheses suggests a continuum:,
as the: treatment moves from the first of the, -t
_paired terms to the second, it is said to be-
.come less obllgatory and more optlonal A

However, when these various critetia,

. widely used in drscussrons about medical |
treatment, are carefully examined, most of

_them are not morally relevant in distin-’
guishing optronal from obhgatory medical

treatments. For example' if a rare, com-

fers a patient a reasonable chance of nearly

.. painless cure, then one. would have to offer
a substantial )usttﬁcatxon not to provide

that treatment to an mcompetent patxent
What matters,

Y

Hlstoncally, this distinction

-emerged i in the Roman Catholic tradition to 1o this patient of each

’ best not uullzed

then, in determmmg ’

whether to provide a treatment to an in-
competent patient is not a prior determina- .-
tion that this treatment is ordmary per
se, but rather a detenmnauon that this
treatment is hkely to provrde thiis patient
benefits . that are sufficient o make it

_ worthwhlle to endur the burdens that ac-
‘company the treatment. To this end. some

of the con51derattons ltsted above are ‘rele-

considérations taken in’isolation ‘dre not
conclusive. Rather, the surmgate ‘decision
maker is obhged 0 assess the desirability
( 'the options pre-
sented, including nontréatment. “For most
people at most times, this assessment

“would lead to a clear oblrgauon to provrde

food and fluids.

But sometimes,. as’ we ‘have mdtcated
provrdmg food and ﬂurds throug medical
interventions may fail to benefi
even harm soitie. pattents  Then' the treat-

. men{ cannot 'be ‘said &) be obligatory, no

matter how usual and’ 5 mple its prowsron
may be. If “_ rdi

indmg nutrition

. pre
" and ﬂUIdS would have’ become in’ these
. cases,

extmordmary » Smce this ‘phras-
ing is misleading, 1t is probably better to
use propomonate and * “dispropartion-
ate,” as the Vatican now suggests,”* or
oblngatory and “opuonal ™
Obvxously, providing ~nutrition and
hydration miay sometimes “be necessary to
keep patients comfortable while they are
dying even though it may temporanly pro-
long’ thetr dymg In sucli‘cases, food and

. fluids ‘constitute warranted palliative care.

But in’ other cases, such as a patlent ina

‘deep and. irreversible coma, nutrition and

hydration do not appear t6 "be “néeded or
helpful except perhaps to ¢ comfort the staff
i3 A

that’ th Y are harmful and .

The Obhganon to Commue Treatments

_ Once Started. Once, aving started a mode
_ of treatment, midny caregivers find it very
. difficult to discontinue 'it.
" strongly felt difference between the €ase of
plex, artificial, and invasive treatmeént of- .

While this

withholding a reatment and the difficulty
of withdrawing it provrdes a psychologtcal
explanation of certmn actions, it does not
justify them. It sometimes evén leads to a
thoroughly |rranonal decision process For

,example in canng for a dylng comatose
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. patient, many physicians apparently find it

harder to stop a functioning peripheral IV
" than not to restait one that has infiltrated

(that is, has broken through the blood ves-
) sel and is leaking' fluid into surroundmg
" ‘tissue). especially if the only way to re-
establish an IV would be to insert a central
line into the heaxt or t5 do a cutdown

(make an incision to gain access to the

~ deep large blood vessels).!s

" What factors might make withdrawing
medical eatment morally worse than
wuhholdmg it? Withdrawing a treatment

. seems to be an’action, which, when it is

. - likely to end in death, initially seems more

serious than an omission that ends in

. death. However, this view is fraught with
" emors, Withdrawing is not always an act:

 failing to put the next infusion into a tube’

" . could be correctly described as an omis-

" sion, for example. Even when withdraw-
ing is an act, it may well be morally

- cotrect and even morally obhgatory Dis-

. continuing intravenous - lxnes in a patient -
C .. now permanently unconscious " in accord
with that patient’s well- informed advance

_directive would certamly be such a case.
. Futhermore, the caregiver’s obligation to
_serve the patrents interests through both

acts and omissions rules out the exculpa- |
tion ‘that accompames omissions in the

usual course of social life. An omission
that is not warranted by the patient's inter-
o ests is culpable , )

Sometxmes initiating a treatment creates

" expectations. in the minds of caregivers, '

patients, and famlly that the tréatment will

be’ contmued indefinitely or until the pa-’

' ~ tient is_cured. Such expectatxons may pro-

vide a reason to continue the treatmentasa -
way to keep a promxse However, as with
“all promises, careglvers could ‘be very
careful when initiating a treatment to ex-

. plain_the indications for its discontinua-

tion. and they could modxfy preconcep-
tions with continuing reevaluation and
‘education during treatment. Though all pa-

o tients are enmled to ‘expect the continua- _

_ tion of care’in the patient’s best interests,

_ they are not and should riot be entitled to’
~ the continuation of a pamcular mode of

.care.
Accepung the distinction between thh-

‘ 'holdmg and withdrawing medical treat- -

ment as morally srgmﬁcant also has a very

unfortunate implication: ° caregivers may
become unduly reluctant to: begin some = |
treatments precisely because they fear that

they will be locked into continuing treat-
ments that are no longer of value to the
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patient. For example, :the physician who
had been. unwilling to stop the respirator
while the infant, Andrew Stinson, died
over several months.is reponedly “less ea-
ger to attach babies to respuators now.’"
But if it were easier to ignore malnutrition
and dehydration and to withhold treat-

ments for these problems than to discon- *

tinue the same treatments when they have

- become especially burdensome and insuf-
ficiently beneficial for this patient, ‘then the

incentives would be perverse ‘Once a
treatment has been ‘ried, it is oftén much
clearer whether it is of value to this patient,
and the decision to stop it can be made
mhore relxably

- The same considerations’ should apply to-

“starting as to stopping a2 tréatment, and
'whatever assessment warrants withholding < -

shoqlcl also varrant thhdmwmg

. . . nutrition and hydratwn by

medical means need not always
be prcrvzded S

The Obhgauon to Avoid Being the Un-
ambiguous Cause of Death. Many physi-
cians will agree with all that we have said
and still refuse to allow a choice to forego

* food and fluid because such a course seems
" to be a “death sentence.” In this view

death seems to be more certain from mal-

" nutrition and dehydration than from fore-

going other forms of medical therapy This
implies that it is aCCeptable to act in ways

_that are hkely to ‘causé death, as in not op-
- erating ‘'Ofi‘a gangrenous leg, only if there
' remains a chance that the patient ‘will sur-

vive. This is a comforting formulatlon for

patlem s death. However, it is. ‘nota per-

. suasive moral argument.

First, in appropiiate cases discontinuing
certain medical treatments is generally ac-

_cepted despite the fact that death is as cer-

tain as with nonfeeding. Dialysis in a

’ pauem wrthout kidney’ functron or transfu-
‘sions in a patient with severe aplastic ane-
‘mia are obvious examples: The dying that
‘awaits such ‘patients often is not greatly -

__'carengers, to be sure, since ‘they cam
 thereby avoid feeling the- full weight of the
' responsrblhty for the time and manner of a

dxfferem from dying: of dehydration and-

malnutnuon

Second, the certainty of a generally un-
desirable outcome such as death is always
relevant to a decision, but it does not fore-

-

* close the possibility that this course is bet-

ter than others available to this patient.'”
Ambiguity and uncertainty are so common

" in medical decision making that caregivers
* are tempted to use them in distancing

themselves from direct responsibility.
Howeéver, ‘caregivers are in- fact respon-
sible for the time and manner of death for
many patients. Their distaste for this fact
should not constrain otheérwise morally jus-
tified decxsrons -

The -Oingation to Provide Symbolically
Significant Trearment. One of the most
common argurments for-always providing
nutrition and lydration is that.it symbol-
izes, expresses, or conveys the-essence of
cdre and ‘comipassion. Some actions not
only dim at goals, they also express val-

‘ués. Such expressive “actions should not

" simply be viewed as:means to ‘ends;.they

should also be Viewed in light of what they

communicate:* From- this perspective food

““and water are not only goods that:preserve.

life and provide comfort; they -are also
symbols of care and compassion. To with-
hold or withdraw them—to *starve™ a pa-
uent—can NEVET express-or convey care.
~"Why is provrdmg food and water a cen-

“tral syinbol of care and compassion? Feed-

ing is the first response -of the:community

“to the rieeds of newboms and.remains a
‘central mode of nurture and comfort. Eat-

ing is associated with -social interchange
and community, and providing food for
someone else is a way to create and main-
tain bonds of sharing and expressing con-
cern. Furthermore, even the relatively low
levels of hunger and thirst that most people

“have experienced are ‘decidedly .uncom-

fortable,; and the cominon image of severe
malnutrition ordehydridtion is one. of unre-
mitting agony. Thus. people are rightly ea-
ger to provide ‘food and water. Such
provisio'n' is essential to minimally . tolera-
ble existence and a powerful symbol of our
concern-for each other. '

However; medical nutrition and hydra-
tion;'we havé argued, may not always pro-
vidé net benefits to pauents ‘Medical

‘procedures to provide nutrition and ‘hydra-

tion are more similar to other medical pro-

- cedures than ‘to- typical human-ways of '

providing nutiition and-hydration, for ex-
ample, a sip of water. It should be possible

"-to-evaluate their benefits and burdens, as

we evaluate any other medical procedure.
Of course, if family, friends, and care-

. givers feel that such procedures affirm im-

portant values even when they do not
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benefit the patient, their feelings should
not be ignored. We do not contend that
there is an obligationn to withhold or to
withdraw such procedures (unless consid-
eration of the patient’s advance directives
or current best interest unambiguously dic-
_ tates that conclusion); we only contend that
nutrition and hydration may be foregone in
_some cases.
The symbolic connection between care
and nutrition or hydration adds useful cau-
-tion to decision making. If decision
makers worry over withholding or with-
drawing medical nutrition and hydration,
they may inquire more seriously into the
circumstances that putatively justify their
decisions. This is generally salutary for
health care decision making. The critical
inquiry may well yield the sad but justified
conclusion that the patient will be served
best by not using medical procedures to
provide food and fluids.

A Limited Conclusion

Our conclusion—that patients or their
surtogates, in close collaboration with
their physicians and other caregivers and
with careful assessment of the relevant in-
formation, can correctly decide to forego
the provision of medical treatments in-
tended to correct malnutrition and de-
hydration in some circumstances—is quite
limited. Concentrating on incompetent pa-
tients, we have argued that in most cases
such patients will be best served by provid-
ing nutrition and fluids. Thus, there should
be a presumption in favor of providing nu-
trition and fluids as part of the broader pre-
‘sumption to provide means that prolong
life. But this presumption may be rebutted

" in particular cases.

We do not have enough information to
be able to determine with clarity and con-
viction whether withholding or withdraw-
ing nutrition and hydration was justified
in the cases that have occasioned public

~ concem, though it seems likely that the
- Danville and Bloomington babies should
have been fed and that Claire Conroy
should not.

It is never sufficient to rule out *‘starva-
tion” categorically. The question is
whether the obligation to act in the pa-
tient’s best interests was discharged by
withholding or withdrawing particular
medical treatments. All we have claimed is
that nutrition and hydration by medical
means need not always be provided.
Sometimes they may not be in accord with
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the patient’s wishes or interests. Medical
nutrition and hydration do not appear to be
distinguishable in any morally relevant
way from other life-sustaining medical
treamments that may on occasion be with-
held or withdrawn.
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RICHARD A. McCORMICK

laxre Conroy'w ‘ary 84-year-old. nursing- homc resi-
‘dént’ Shie suffered from irreversible physical and men-
_ ipairments: incliding - arteriosclerotic : heart. disease,
iidiaberes and-hypertensioni: She :could; neither' speak: nor
sWallowsaiid:wds fed by a-nasogastric.tube. Her movements
were very limited though she could smile or 'moan infe-
#§ponse-to somie stimuli; She'wasTestrictéd to a'semifetal po-
-sition and- -lacked <control - of ‘her:rexcietory :functions.
- Thomas C:' Whittemore, Miss:Conroy’s.nephew-and guard-
* ian, requested thatithe nasogastric tubebe’removed: from
:his awake but severely.demented aunt. The application was
‘opposed by :Miss Gonroy’s guardxan “ad htem" (for pur-
‘poses of litigation): -

Atittial, two:physicians testxﬁcd that Miss. Conroy would
die of dehydration in about a week after removal of the
nasogastric tube. They also concurred in the opunon that

“her"death-would be" pamful ‘One ‘physician: regarded the
- nasogastric: feédingas’ optional-meédical ‘tréatment. ‘Miss
- Conrey’s“own physician, however;‘believed that removal
* of-the tubé:would-be unacceptable medical practicé:: The
*'trial court: (Judgc Reginald Stahiton, Feb:2;:1983) decided
"o permit-iénibvals of the tube because:Miss;Conroy's life
- ‘+#had becomeinitolerably-and perfiariently burdensome.

-7 «This decision’ Wassappealed by Miss.Gonroy’s guardian
#« ad liteth; but'she died while' the appeal was:pending.. How-
i~ everthe appellate division conisidered the matter too im-
- -portatit to*be left-unresolvedi-It:reversed. the-trial court’s
' -judgmetit ‘and stated that:removal of the:nasogastric:tube
g would e tantarnotint to Killing:her. A guardian’s.decision,
& court: argucd may:fiever be used-to withhold-nourish-
-“ineént frém afvincompetent patient: As:the court worded it:
““Thé trialjudge authorized euthanasia {homicide] .. .=, . If
%o the trial’ judgc«s wwider:had been-enforéed; Conroy: would

o not havc dxed as?the rcsult of an c)usnng mcdxcal condmon,

«Rxchard A McCorrmck iis Rose F Kennedy Pro-

E fcsor of- ‘Christiah Ethxas dr Georgetown Umvers:ry,
Washxngtan, D C. »’ i

% Amierica/ ApriiG-1985° " 1 - . .

Carlng or Sta_,_];f mg"

. The courts have set a trend toward w1der discretion
w1thdrawmg or w1thholdmg treatment from tenmnally
. ':ThlS progressnon mvolves some obvious dangers

|ll' patlents

f'but rathcr She would: have dled and- pamfully so, as the

“result ‘of-a ‘new-and independent condition:- dehydration
- .andistarvation.Thus she would: have bccn acuvely killed by
mdepcndent ‘means.’”’

= Mr.sWhittemore took. the qusnon to thc New J ersey Su-

~-premieiCourt, the:same court that hadidecided the:Karen

Quinlaii:case. The court released its decision Jan. 17, 1985.

- After acknowledging; the right:of a compétent adult:to-dé-

cline medical treatment—a right-émibraced within the.com-
mon-law right of self-determination—the court.addressed

-~the righits. of the incompetent. Tt-noted: “‘The right-of an .

adult who, like Claire Conroy, was once competent, to-de-

- terrnine the course of her medical treatment remains intact

even:when'she is no longer-abléito assert. that nght or to. ap-

; precxatc its effectuation.”

..;lmrly a subsutute dcelslon-maker or proxy must: bc

.called upon to functionat this point..May a proxy ever de-
.-cide that life-sustaining treatment may be withheld or with-

drawn from an incompetent but not comatose patient? The -

court-resporided inthe affirmative and, proposed | three tests

R sustalmng trmtmcnt may be thhheld or thhdra;vn whcn '

it is clearthat the:partictilar patient would have refused the
treatment -under: the circumstances involved’+(emphasis

. added): This clear intént.can be concluded from.written di-
.1 rectives (living will) or:oral: statements made fo family,
i+ friends or health. providers.. It:might also derive from a -
».4; 'durable power: of: :attorney or-appointment of a-proxy. thh
- authonzauon to-make- mcdlml decxsxons on the patient’ s '
.behalf.., -

Second thcrc is the “lnmted objecnvc tmt ” foe-sus-

taining tredtment may be withheld or withdrawn from apa-
- tient like Clairé-Conroy when thereis: ‘trustworthy.evidence

that the patient:would have refused the treatment and ithe

. proxy:is satisfied that the burdens of the patient’s contin-
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ued life with the treatment outweigh the benefits of that life
for the patient.

Finally there is the “purc ob)ecuvc tmt o Undcr thxs tat'

clearly and markedly outwﬁgh -bencﬁts the pahent:ide-
rives from life. Furthermore, the unavoidable and severe

pain of the patient’s life with treatrrient must be such that -

continued lec-susta.tmng trmtmcnt would bc inh

‘Judicial disagreements

reflect the state of ethical discussion”

" In elaborating its decision, which was a reversal-of.the
-appellate: division’s. judgment that cessation-of: artificial
feeding was a killing act, the. New: Jerséy, Supreme:Court
made several interesting points. First, -it:stated that:the
“record:in the Conroy case did:not satisfy: the staridards pre-
-scribed: by the opinion. Second, it rejected severil-distine-
. tibns as analytically unhelpful-in this casé: the-distinction

-between actively-hastening. death-and passively:allowing a
person to-dic;’ the:distinction between -withholding: and
=withdrawing; the distinétion between ordinaryand:extraor-
~dihary' means. For instance, the court viewed. the active-
passive distinction. as: “‘elusive’” and-*‘particularly nebu-
‘lous”’ ‘where withholding ‘or withdrawing _life-sustaining
-treatment iis concerned.. It:stated: *‘In- a: case;like. that -of
Claire Conroy, for example, would a physician.:who-dis-
continued nasogastric feeding be actively causing her death
by removing her primary source of nutrients; org’Wé;zld he
**merely be omitting to continue the artificial forin of treat-
“ment; thus passively allowing her medical condition;which
~includes ~her- mabilny to swaﬂow. to:. takc lts mtural
: 'CO\H'SC ts O R S AT,
~ * Third,’ thecdurtstatedclearlythatamﬁcmlfeedmgby
" nasogdstric tibe or intravenous infusion is equivalent to:ar-
-tificial breathing by a: respirator:.In' other words, itis a

- meédical procedure and should be:provided orwithheld ac-
" ~‘cording to tlic criteria ‘applicable:to.medicalprocedures.

» - Finally and very importantly; it stipulated a procedure to

-be followed in cases like that of:Claire Conroy. The:person

-" (&g, family member, guardian, physician) who-believes

- that withholding or witlidrawing life-sustaining treatrient

“corresponds to thie patient’s wishes or would be inher/his

* " best intérests miust notify:an ombudsman. Those:with:con-
trary beliefs should do the same. The ombudsman:is to -

** freat-every such notification of withholding or'withdtawing
“-a$ a’'possible abuse. Two physicians unaffiliated with the
e nursmg Thoitie and'with the attending. physician must’ oon-
#:fitm thie patient’s miedical condition:and-prognosis.:

' This decision is, in a sense, a linear: d-;sccndmtpf a.,pr&
. vious case involving withdrawing or feeding. Clarence Her-

~ bert underwent surgery for closure of an ileostomy at Kai--

' ser Permanente Hospital. Harbor City, Calif., in 1981.
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- provided hydrauon and nounshmcnt Sherﬂy,
‘Mr. Herbert died. -

-tions. as omissions rather than:affirmative
-résolution of the-case depends on whetheritherewas a duty
- to continue to provxdc Tife-sustaining treatment. The. court
- .asserted. that there is no:such duty once:the treatment u.
“useless; And it: was useless,in- Herbert's -case because if

Shortly after successful completion of the surgery, Herbert
suffered cardiorespiratory arrest. He was revived and im--
mediately placed.on life-support equipment. Within the

;following three days it was determined that Mr. Herbert
“was'in a dccply comatosé’state from which he was unlikely

to recover. Tests performed by several physicians indicated
that he had suffcrod severe brain da.mage, leaving him ina

i vegetative stite that was likely to be permanent.

At that tirne Mr. Herbert's physicians, Dr. Robert Nejdl
and Dr. Neil Barber, informed his family of his condition.
and thie extremely poor prognosis. The family then drafted

- a writtén-request to the hospital personnel stating that they ,
. wanted, ““all machines. taken.off that are sustaining life. ”

Dr. Nejdl and Dr. Barber comphcd and removed Mr. Her- -

‘bert from. the:respirator. ‘He continued to breathe. -After
‘two more-days, the two physicians;-after- consulung thh

the family (though the recordis a-bit hazy: here), or;lgrpd .
removal of the intravenous line and- nasogastric tubie; that -

-. Dr. Nejdl and Br. Barbcmvcrc accused of murdcr y-;the '
Los Angeles District: Aftorney:. Los: Angeles:: ‘Municipal
:Judge Brian Crahan dismissed: the case:. It .was regpened
(May:5,.1983):by-Superior. Court Judge Robert A, Wenke

- on the:grounds that the dismissal:was erroneous. The Her-

bert casé received widespread publicity. Theimplications of -
Judge Wenke’s decision were stated simply.by Dr., Barbcr

- “No doctor will-take-a pauent off a wsplrator now.’

The mam:r cvcntually raachqd the Court of Appml
On Oct. 12, 1983, Judge Lynn, Compton exonerated.Dr.

. Nejdl and Dr. Barber of any-unlawful conduct: In- the

course:of this opinion, the court madc several- interesting .
and-important points. First,.Judge Compton noted that

even: though life-support.devices -are:self-propelied, -still’

cach drop-of L:V. fluid is *““comparable-ta'a manually: ad‘

‘ministered injéétion’'or item of medication.”” Hence discon- -

necting’ such--devices-is -*‘comparable to; thhholdmg the

manually adrinisteréd . injection.”’ - Second, the -.court

“viewed .intravenous nourishment and fluid as “be:ng the
sameastheuseofmcmpxrator.  Third

--and .hydration resemble, medical . prowdum rather than»
- - typical‘ways of providing nutrition-and. hydration. chce:
‘thcyarctobccvaluatedmtcrmsofthcxrburdcnsan ,

d, medical numtxon :

benefits.. Finally, since the court viewed:the physicians” ac-' .

merely sustained biological life with no realistic hope of a
return to a cognitive, sapient state. Thus, continued use: of
life sustainers was *“‘disproportionate.’

Thmc two cases havc a key difference. ‘Clarence Hcrbcrt
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' "concurred that L V. fliids may

was judged to be in a permanent vegetative state. Claire

Conroy was not. Shc was mcompctcnt but, not comatose. .

_ Of thosé in a pcmmncnt vcgctanve state, thc Prmdcnt’
: Commxssxon for the Study. of E ical P Problems in Medxcmc

sxons to Forgo Lu'e-Sustammg Treatment 1983 190
"Most pattcnts with pcrmancnt unconsciousness cannot be
sustamed for long without an array. of increasingly artificial -
" feeding mtcrvcntxons—nasogastnc tubes, gastrostomy.
_ ‘tubes, or intravenous, nutntxo Smce pcrmancntly Uncon-:
scious. patients will nevcr be aware. of nutrition, the only

. _ benefit to the pattent of provxdmg such increasingly bur- -

; dcnsomc interventions is sustmmng the'body to allow fora
remote possibnhty of recovcry The sensitivities of the fami-
ly and of care-giving prof&ssto_pals ought to determine:

L whethcr ‘such interyentions are made.” v R
A foomote to tlus last sentenoe notm that it can be antlel- C

~ pated that courts ‘will grant requests.to. withhold or with-
" draw further, trwtmcnt, mcludmg I. V dnps. from such pa-
tients. And tha is just, ‘what the: court did in the Herbert
case. But the New rsey Suprcmc Court also did the same -
' thmg mpnnctp 8 thé Conroy case, and for some of the
 same reasons. 'I'hat ls, both courts. regard feeding by LV.
*" lines and nasogastric tubes as basxcally medical prooedurs
.. tobejudged by a ‘burdens-benefits. calculus. Furthermore,..
" both courts (to a lcsscr degree the, New. Jersey Suprcme

o Court) allow "quahty—of hfc" componcnts to. function i in

dct:nmmng the best interests of the patient. . .
-There is anothcr feature of thsc dcqstons that could

" easily be missed. Both represent. rcvcrsals of lower courts .

" that hcld that mthholdmg or mthdrawmg nutnttonohydra-
tion from comatose and/or incompetent patients would
_constitute, xnurdcr I think it fair to say that these judicial -
. dxsagrccmcnts rcﬂect the, state, of ethical, Axmussnon that:

prmded them and stﬂl surrounds thqm

neofthc ﬁrstshotsmtlnsdzscussmnwas ﬁrcdby

"~ " hospice nurse Joyce V. Zerwekh. She argued in Nursing,
_-January 1983, thatit is not always more mezgiful to admin-

ister LV. fhuds to a dymg patient. Thereare both beneficial.
and dctmncntal effect.s associated with dehydration and the |

L )udgment must be. mdmdualwcd

... Since theZcrwckhgtndy the htcmturc has piled up.im-

pressively. For instance, Kenneth Micetich, M.D., Patricia
. Steinecker,, M D., and ethicist David Thomasma (all of
. Stritch School -of Medxcmé, yola Umvcrsxty, Chicago)

" der a threefold condmou 1) The patient must be dying.

“Dcath will. be imminent. (thhm two weeks) no matter
what mtcrvcnuon we may. take,”” 2) The patient must be
_comatose. Comatosc patients would. experience no pain,

thirst, etc..3) The. family must request that no further medi-

cal procedurm be donc inthe face of unpendmg death (Ar-
chives of Internal Medxcmc, 1983)
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. physxmlly xnable to feed themselves, is

James Childress of the University of Virginia and Joanne

-Lynn, M.Dx, of George Washington Umvcrsxty carried the

matter astep further. They argued that there are cases, even
though relatively few, when it is in’ ‘the best interests of pa-

. tients to be malneutished and dehydrated. Thiey listed three

situations: 1) The procedures that- -would be required could

- be considered futile. 2) Tlie improvement in'nutritional and

- fluid balance, though achievable, could be of no benefit to
the patient (e.g.,- persistent vegetative state). 3) There are
cases where the burdens to be borne in- receiving the treat-
ment may-outweigh the benefit. Terminal' puhnonary ede-
ma, nausea and mental confusion may be: more likely in
some patients as a result of artificial hydranon 4nd nutd-

- tion: (Hasungs Center’ chort, Octobcr 1983)

 “The notion bf “dymg bz;ﬁent”
s amblgu()us’

Even more reccntly a group of dxstmgmshed chmcxans :

_ advocated the withholding of parenteral fluids and nutri-

 tional support from severely-aridirfevocably .demented pa-

tients and, occasionally, from clderly pattcnts with perma-

nent mild: impairment of conipetetice, a- group character-

© ized as “plmsantly scmle" New England J oumal of Medi-
‘cine, 1984).:

Such veices have not: gonc unchaﬂcnged DamcI Calla-
han (Hastings:Center) agrees that it is: morally licit to dis-

~ continue feeding:inthe circumstances noted by Lynn and

Childress. Yet-he is profoundly uneasy with that conclu-
 sion. The feeding-of the hungry, -whether they be poor or
is “‘the most funda-
mental of all human relationships”’ (Hastings Center Re-

. port,.October-1983). It is, he- argues, extremely dangerous

to tamper. with so.central a moral emotion. There remains a

. deep-seated -revulsion at stopping fecdinig-éven under

legitimate circumstances. As I read. him, Mi7iCallahan

‘would. respect that revulsion and-: continueé: feeding as *‘a

tolerable: pricé-to. pay to preserve—-with; ample fargin to
spare—one:of the few moral emotions that could just as
casily be called 2 necessary social instinct

Gilbert Meilaender of- Obetlin Colliege: mrns thxs a step.
further.. He-argues that the withdrawal .of pourishment
from: permanently uficonscious :patients involves us in
**aiming; at: their deaths:” This we should: never do. Nor_
does their permanent comatose state mean that it is useless

. to feed thern. Inithese cases; feeding remains care for the
_ embodied person, and it is-dualistic to think otherwise. Nor

is the cdre “‘in any strict sense medical treatment.”’ It treats
no particular disease; rather “it gives what all- nced to live”
(Hastmgs ‘Centér Report, December 1984).

A physician-(Mark. Siegler) and an’ attorncy (Alan 1.
Wctsbard) are dccply troubled by the cmergmg literature
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Justifying withholding or withdrawing of hydration and . W
nutritional support (Archives of Internal Medicine, Jari. -
ary 1985). They reject the idea.that anyone (physicians, -

fa.mi_l,in;s, courts) can properly. make such judgments for the
incompetent. Therefore, they want to reverse.the stream of

this literature and offer several arguments:to bolster thisre-- -~

versal. First, patients will be protected against diagnostic
errors, inadequate treatment-and unscrupulous e.g., for-fi-
. nancial reasons) care. Second, physicians will not be com-

., pelled to make ad hoc, quality-of-life judgments. Third, -
. the medical profession will be protected against the gradual

dilution of its dedication to the welfare of patients. Finally,

society.will benefit by rejecting this practice because it bears
the-seeds of unacceptable ‘consequences-(e.g., devaluation - -

of the unproductive).

' ‘May the quality of life preserved

be a proper dimension of the calculus?’. -

. Thisisa sémpling.of -the literature that preceded and still
surrounds the Claire Conroy decision. Where does it leave - -

us? With several key issues and a final:caution:

1. The notion of a dying patient:-Who would be said to

be a dying patient? If a patient needs dialysi&to‘;urvivc, is
that patient a dying or nondying patient? If one needs a res-

pirator to survive and wil] die-without it, is that person dy- .

- - ing ornot? If one needsa nasogastric:tiibe Or a gastrostomy
for food intake, is that person.-dying or not? I am sug- -
. gesting that the notion of *the.dying patierit” is ambiguous -

~ and sometimes related to the technolog available. How-
. ever, the category.is often presented as if it were utterly

- clear. This is a keyissue; for if ‘apatierit is said to be nondy-
: - ing,. but dies as a result of nutrient-withdrawal, then that

- withdrawal appears to be positively causal, and the with:
s drawcrakillcr. B R cat o L
.. 2. The nature of artificial’ hydration:nutrition: 1s this' -
.. most. properly. characterized as-a: medical procedure; as -
both the appeals court of California and the New Jersey

- Supreme Court, as well as much of the literature, contend?

Or-does it more closely resemble providing a person witlia* -
- . bowl of soup? Does. the simple fact that artificial feeding:-

.- ~**gives what all;nwd:to.live’-’;(Mcilacndcr—)iimply:ihat howit: - -
¢ - .. is given makes no diffefence in itsideseription? Most of us.

would not know how to go about. providing nutrition and

hydration by nasogastric tube.and LV, lines.. These pro-
cedures require skilled medical training. Does that not con:
stitute them suicﬂymcdimlproccdura_s? This is an issue be-
‘cause normal feeding has profound symbolicimportance in

human relationships and societal stmicture. 1t'is one thing

to starve the hungry. We should be appalled at the idea. Itis -

~ quite another to withhold - or -withdraw a medical pro-
cedure. That we do routinely, and justifiably.

mn

" terms such as hunger and thirst. People can
- cial rutrition and Hidratié;}"}yfithout_ experiericing hunger
‘and thirst. 'Convéfsgly,_thcy &n feel'iunger and thirst with-

patients or pi‘dffbuﬁdiyi incompeterit ones :

' 'nasogastric tube is'to be regarde
* “then withdrawal ¢f nutrients représén
- medical procedure for a dyifig patient. This né
*- volve “‘aimingat dwth",othcrmse ahy suéh omission
+(e.gx, of a respirator) would in brvinéiplémihvol_\_(ﬁms repre-

- “tént patient who refuses‘a nasogastri

' refusal of i, other thiigs beis
- however, this is riot thie case 4n

“optional. Being such, ‘it woiild not’ fecessarily-involve

" asertion thiat there are valiies
-we all retain'the right to'detid

ures are in quéstion; it “is-generally -adfnitied that the cz -

'and-hydratio 4t medical
used by the introduction of

procedureés or nst i introd
; People can'be defied artifi-

out being malnounsed or ‘d@ﬁydré;@;dl"[ﬁé ‘'usage *‘feed
the hungry and- thifsty”” in thi{ context tends i

- usto régard artificial tiutrition and hydratio 1as’s

“other than medical procedures,

3. The intentior of deth: When'we with aw nutrition

- and'hydration from a pertnanently comaitose patient, must

we'be said to be*“airnirig at d&thf,’__('Méﬂil’c‘x‘ider)? The an-

 swer to'this question will depend very closely 61 how we an-

swer the first two For examplé; if permaneritly comatose
ncompe are said to be dy-

on-of food, e.g., swal[owm) i

~hensible inten.

On the thier hanid; if ‘tht"pziti‘erit:i'sfﬁe@éd ‘2s nondying,

% and artificial ‘provision of nuitrients is not a fiedical pro-
- cedure but rathcr’a:‘rjinstax'_itf:‘ “normial, ordmary care,”
then omission of such nutriefits could be ‘miore Suspect.

Let me piit'it this way. Those who cont d that with-

- drawing Hydration ‘and nutrition involves us ift “*aiming af

 death” or being involved in “the direct caiisal responsibili
-ty for death” (Siégler, ,Wcisbérd)'j"rnust‘“bé’cbn‘sistent an¢

-apply their-analysis to the compéte

my guilty of suicide’(*“ aiming at his own deii™
us would and should answer: “‘It all depends

tient can be tided over a transitory illness
normal-life, the treatment would ‘surely

»

, Wo icidal. If
s and the artificil feeding i
foresecably permanent,” thi* tréitirient would be morall

death-aim. It need ifivol a thorou

e it

4. The buiden-benefit calculus: Wheté i

teriom 0 be used'is'a burdens-benefits estimate: This wi
the criterion proposed By thie Sacred Corigrégition for tt
Doctrine of Faith in its Déclaration on Euthariasia (May

1980) and by the President’s ‘¢ominiss questic

- posed is: Will the ‘butden of i treatment ditweigh o

‘benefits to the patient? The ‘genéral answer: If the tre:
ment is useless or futile, of if it imposés burderis that ot
weigh the benefits; it miay be omitted. .

However, an ambiguity remains. What is 10 count as .
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burden, and correlatively as a benefit? If a patient’s life can
be prolonged, but only in a comatose state, is that a benefit
to the patient? Or if treatment will preserve life, but only a
pain-racked, incompetent life, is that a benefit?

The issue here is this: In weighing the burdens-benefits of
a treatment, is it the burden of the treatment only (e.g., its
pain, expense etc.) that'is legitimately considered, or may
we include in the assessment the burden of continued exis-
tence itself? In other words, may the quality of life pre-
served be a proper dimension of the calculus?

The President’s commission answered this last question
in the affirmative when it defined the patient’s best interest
broadly to *‘take into account such factors as the relief of
suffering, the preservation or restoration of functioning,
and the quality as well as the extent of the life sustained.”
Both the Herbert court and the Conroy court did the same.
For instance, the Conroy court (New Jersey Supreme
Court) acknowledged that “‘although we are condoning a
restricted evaluation of the nature of a patient’s life in
terms of pain, suffering and possible enjoyment under the
limited-objective and pure objective tests, we expressly de-
cline to authorize decision-making based on assessments of
the personal worth or social utility of another’s life, or the
value of that life to others.”

Some continue to attemnpt to finesse this extremely diffi-
cult and delicate issue by conceptualizing decisions in terms
of “‘ordinary’’ and “‘extraordinary’’ means. But it will not
work. Such terms only disguise the quality-of-life compo-
nent unavoidably present in some of these decisions. For
this reason nearly every recent commentator would agree
with the President’s commission when it stated: “The
claim, then, that the treatment is extraordinary is more of
an expression of the conclusion than a justification for it.””

My own opinion on these issues is that the permanently
comatose and some noncomatose but elderly incompetent
patients may be classified broadly as dying; that feeding by
1.V. lines and nasogastric tubes is a medical procedure; that
its discontinuance need not involve aiming at the death of
such patients; and that the burden-benefit calculus may in-
clude, indeed often unavoidably includes, a quality-of-life
ingredient, providing we draw the line at the right place.

And that brings us to the caution. The Claire Conroy
case and the decision of the New Jersey Supreme Court
may appear to be isolated instances. That is not the case.
There are many thousands of nursing home residents like
Claire Conroy. They are a terribly vulnerable population.
They are elderly and often suffer from crippling disabili-
ties. They often are without surviving relatives. Physicians
play a more limited role in nursing homes than in hospitals,
and patient advocacy is correspondingly less intense. Fur-
thermore, as the New Jersey Supreme Court notes, nursing
homes are often afflicted with industry-wide problems that
make them a very troubled and troublesome component of
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the health care system. And all of this at the very time when
there are economic and social pressures on health care de-
livery. Together these factors may make it extremely diffi-
cult to keep patients’ best interests at the heart of these deci-
sions. In other words, the potential for abuse is enormous.

This suggests the wisdom of Daniel Callahan’s statement
at a spring conference on these problems in 1984: “The
time to curtail abuses in the future is to begin now in trying
to go through those steps that will draw lines very carefully.”
We have moved from Quinlan (persistent vegetative
state—removal of respirator) to Herbert (persistent vegeta-
tive state—removal of respirator, nasogastric tube and . V.
lines) to Conroy (incompetent but noncomatose—removal
of nasogastric tube). The progression is obvious, and ob-
viously dangerous, unless we draw clear lines based on clear
criteria. If we do not, we will not long be confined within
the limits set forth in cases like Conroy.

Technology can help us or hurt us, individually and so-
cietally, and in ways that are awesome in their implications,
The recent technological revolution in methods of hydra-
tion and nutritional maintenance is a case in point. That is
why the ultimate caution was well stated by the New Jersey
Supreme Court: When evidence of a person’s wishes is
equivocal, or the best interests determination doubtful, *“it
is best to err, if at all, in favor of preserving life.” | |
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CONROY: Discussion Questions

1. How does one make an argument for wuhholdmg/wuhdrawmg life sustaining treatment for a
patient, once competent but now incompetent?

‘2. Most states were making advance directives several years before advance directives became part

of health care delivery. How was the argument made about honoring the wishes of a patient, once
competent but now incompetent?

‘How would the argument be made if Claire Conroy had never been competent?

3. The artificial nature of medical food and hydration was made in the Cruzan case five years later.
Justice Sandra Day O'Connor wrote that artificial food/hydration is medical treatment and thus lies
under the same rules: if the withdrawal of medical treatment can be justified, so, too, can withdraw-
ing artificial food and hydration. The analogy was made here with the respirator. Explain.

4. Intention plays a pivotal role in ethics. Give an argument that thhdrawmg artificial food/hydra-
tion need not be intending death (or “axmmg at death” as Meilaender says).

5. The burden/benefit calculus is a unique feature of utilitarian ethical theory. In that theory, only
consequences are morally relevant. How would you state the argument in the Conroy case from a

burden/benefit perspective? What problems could someone have with the argument so stated?

6. Inthe Lynn/Childress article, the authors propose a three-fold quide for thhholdmg/wuhdrawmg
food and hydration. What are they? Are they adequate?

7. McCormick indicates that the New Jersey Supreme Court proposed three standards that could be

employed regarding proxy consent to withholding/withdrawing food and nutrition: the “subjective

standard,” the “limited objective test” and the “pure objective test.” Under what conditions would
each be used?

8. How do the Conroy and Herbert (McCormick article) cases differ?

Further Readings
Annas, George J. 1985. “From Quinlan to Conroy.” Hastings Center Report 15 (April): 24-26.
McMahan, Jeff. 1993. “Killing, Letting Die, and Withdrawing Aid.” Ethics (January): 251-279.

Steinbrook, Robert and Bernard Lo. 1988. “Artificial Feeding—Solid Ground, Not a Slippery
Slope.” NEJM 318 (February 4): 286-290.
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U.S.-Supreme Court Cruzan vs. Director
Missouri Department of Health, 1990
407 U.S. 261, 110 S. Ct. 2841, 111 L. Ed.2d 224

Summary

A thirty-year-old accident victim suffered lack of oxygen to her brain for six to twenty minutes.
She was in a persistently comatose and vegetative state, sustained by a gastronomy feeding tube,
although her respiration and circulation were normal. She was oblivious to her surroundings except
for reflexive grimace-like responses to sound or pain. The patient was in a state of progressive
spastic quadriplegia with irreversibly contracted extremities. The opinion of medical professionals
was that she could live thirty-years. She now lies in a Missouri state hospital at the state’s expense.

Before the injury, Nancy Cruzan had been a “vivacious, active, outgoing, and independent person.”
She had expressed in a “‘very serious” conversation with a friend the feeling that she would not wish
to continue living if she couldn’t be half-way normal, and “do things for yourself.” Many other
statements to family members suggested that “‘she would not want to continue her present existence
without hope as itis.” She remarked upon the stillborn death of a niece as perhaps “part of a greater
plan” so as not to have to face a “possible life of mere existence.” Commenting on the death of a

grandmother after a long illness, she said it was better for her grandmother *not to be kind of
brought back and forth” by treatment.

Her parents, acting as guardians, requested discontinuation of the feeding tube. Officials of the state

hospital declined, absent a court order. The parents initiated suit, seeking declamatory judgment
sanctioning discontinuation of the feeding tube.

‘After the hearing, the trial court entered finding that Ms. Cruzan “would not wish to continue with

nutrition and hydration.” It concluded that no state interest outweighed her “right to liberty,” and
that denial of her wish constituted unequal protection of the law.

Missouri Supreme Court [760 S.W.2d 408] reversed the trial court (by a 4-3 decision), stating trial
‘court had *“erroneously declared the law” [not particularized].

The court concluded that the feeding tube was “not heroically invasive,” was not a “painful
invasion,” and was not “oppressively burdensome.”

Futhermore, it ruled that “the state’s interest in the preservation of life,” stated to be “particularly -
valid” where a ward was not terminally ill, was “unqualified” and outweighed her constitutional
right of “privacy” or her common law right to refuse treatment.

The court questioned, without deciding, whether a guardian’s authority extends to allow an exercise,

derivatively, of the ward’s constitutional rights, or may be limited by statutory grant and limited
against an election of non-treatment.
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Holding by U.S. Supreme Court

Noting that a patient’s right to refuse treatment is a “logical corollary” of the common law doctrine
of informed consent, stated that “it may be inferred” from prior decisions that a competent person
has a “‘constitutionally protected liberty interest” in refusing treatment (emphasis added).

With respect to the right of an incapacitated patient to have a decision for non-treatment be made by
a surrogate, it was noted that the state court had implicitly acknowledged the right and imposed a
“procedural safeguard” to assure that the decision “conforms as best it may” to the wishes expressed
by the patient. Then the Supreme Court cast the issue for decision as whether the State’s imposition
of the burden of “clear and convincing evidence,” as asserting ‘“‘a societal judgment about how the
risk of error should be distributed between the litigants,”” was constitutionally permissible, held it to

be permissible, and held that the state Supreme Court finding that the burden had not been satisified
was not constitutionally erroneous. '

- Rejected an appellant proposition that the “substituted judgment” of “close family members” should
control in an instance of absence of clear and convincing evidence of the patient’s wishes.

Principal Dissenting Opinion Contentions

Charged that the majority opinion (in finding a lack of clear and convincing evidence as to the

patient’s treatment choices) “failed to consider” significant hearing testimony of expressed desires of
the patient.

Criticized the proposition [of the majority opinion] that the State’s interest in guarding against
“potential abuses” of unfortunate situations in which family members may act at variance to protec-
tion of the patient should allow such state interest to override the patient’s interests, arguing that such
potential abuses can be avoided in the course of court procedures involving service of a neutral
guardian ad litem and “searching inquiry” of a trial judge, as had occurred in the case.
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The Cruzan Decrsron

berchard A. McCormlck S )

" (Pollowing HD Supreme Court Decision)

The Mrssourr Supreme Court ,
decision on Nancy Cruzanis, in my..
|udgment sobad thatit may prove. to.
be pedagogically useful. Itis, muddled,
confused and/or downrrght wrong on
vrrtualty every. key issue.,

Imagine the following 1 scenarro o
There are-four one- -thousand-bed long -
termcare facilities. strateglcally placed,
near population centersin Missouri.
Eachbed contains a patientin a per-
sistentivegetative state (PVS). Each is.
sustained by-a gastrostomy feeding -
tubeat state expense foran.average .
of 20-25 years, man of them outllvrng
therr families.and dear friends. .,

-Isthis an.impossibly fancijful carrc
ture?Notat all, if. the pivota tenetsof
Cruzan {760.S.) W2d 408) are valig .
allowed to-stand'- Yet ous sense of the e

“fitting, mdeed Qur common, sense,
is.powerfully.ass: ultedby;hl _scenarlo.

followmg (1) The Court exp, tly ad-..
verted to the fact thatiit was decrdmg

the case “not only for Nangy, b .
many, many others.” it wa estabhshlng
precedent for Mlssourr {2)

worthy‘ of preéewauo wrthout regard
toitsq '-'alrty” 1419) ¢ i

benefrt to the,patrent and.mu --be pre-
served by artificialnutrition-hydration,

(5)Fhe Court:seemstob l'eve that with- -

drawal.of Nancy!'s gastro e :
would betantamount to Killing her.it
referstoa “decxsron tocausedeath” .
(422) This matter, however,remams
unclearin.the dictaof the’d isi
Inthe remainder of thls_c mmentary,
| want to rajse six-substantiveissues.
.and conclude by pointing out:
I bélievetobethe philosephjcal, root
~,ef, the Court 's: mlsgurded judgment.

in. hfe rtself not |ts quat
tere-st:is “u nqualified

“although:we:are condening are- .-

have discovered two sensesof that term:
and tempered:its rationale accordingly: -
The first refers to the value of alife to. .
society.in terms of functienal contris
butions;social usefulness, etc.—and,
therefore, to the valuation of that life by
a society-using such acriterion. That. -
quality of life in:this sense—an arbi- ;-
trarily defined level of functioning
has no legitimate placein cases lrk‘ s
thatof Gruzan.is-obvious. S
-Butthere isanother sense to the
term, one that appatenitly.escapedthe
Courts notice. It refers to the biolog-
ical conditiori fthe mdrvrdual andits -

ogodd‘decw

sion making. This'wasdcknowledged

by the President's:Commissioniforthe -
hical Problems inMedicine

account such'factofs as the réliéfof
suffering, the preservation or restora-
tion of functioning.and the quality-as
well as the extent of the life sustained.”
The Baby Doe rules.imply a quality-of-
life dimension when they exempt from
aggressive life-sustaining treatment
babies who will be permanentiyun- -
conscious.Both the Herbert and the.
Conroy-courts.did the same. forin-. -
stance, the Conroy court(New: ]ersey
Supreme Court).acknowledged that:. -

stricted evaluation of the: natureiofa: .
patient’s life in terms-of pain, suffenng
and pessible enjoyment under the
limited-objective.and pure ob;ectrve
tests, we expressly decline to authorize
decision making based on assessments
ofthe personal worth.or social utility -
.of another’s life, or the_va_lue ef that
lifetoothers? ; -
The £ri -ourt re;ects any——even

restrlcted-—quahty of life ingredient. -

as pertaining to the state’sinterest. In -,
deingso itachieves two remarkable-.
results: Eirst, it puts itself at oddswrth
mostpersons whosebest.interestsit .
proposes.to protect. Human persons
have an enormous stake in the quality
of their lives—how. they live, how they.

. die,and how they live while dying. That

is the assumptron that undergtrds liv-
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ing willsand durable power of attorney: :
arrangements for medical decisions. .. -
Fot instance, I myself, along with count-
less others|am sure, have specified in’
my living will that, if | amin a PVS, I do
not want artificially administered nu:. .-
trition and hydration. { judge thisto -
pertain to my personal well-being: Yet
the logic-of the Cruzan-Courtwould
sweep.this directive aside: Its interest .

is inlife, notits quality; and this interest

is “unqualified.” L take thatto mean that .

personal preferences—and.the moral. - -
and religious soil that nourishesthem-
--are notin anyway: a state interest. If .,

“unqualified” does notmean thrs what

doesrtmean? T I

‘Humanpersonshavean
enormous stake in the '
'quality of their lives—how,

they live, how they die,and

how they Irve whrle dyrng

Weigh carefully these words of the ..
Court: “Given the factthat Nancyis,
alive-and that the burdens of her treat-
ment are not.excessive for her, we do
notbelieve her right to refuse treat-
ment, whether thatright proceeds -
from aconstttutrona{ rightof privacy .
oracommon law righttorefuse . .- .-
treatment, outweighs the immense; .
clearfact of lifein which the state . =
maintains a vital interest” (424) Those
words are absolute. They state quite
astomshrngiy given life (even PVS life)
and the absence of burden in mam-,

ovenNheIms and negates any other
consideration or,putative right.Qne..
has towonder why the Court.even .
bothered todiscuss the adeq uacy
or inadequacy.of information about
Nangcy's preferences and intent,

The second result of the Court s
blanket refusalto consider any quallty
of life ingredient i in these cases is that it

Father McCormick is the':lobnjva; T

O'Brien Professor of Christian Ethi
_at the University of Notre Dame.




reduces overall personal well-being
-and best interests to its biological
component. Thatis vitalism, a point 1
shallreturn to below. The Court states
" (427)thatit chooses “to err on the side
of life” Actually itis erring on the side
-not of life, but of biologism. When
we Eonflate the Coripléx notion of ~
personal “bestinterests”into sheer
medical effectiveness, we equate the
personally beneficial withthe medically
effective and thereby give powerful
analytic’support to the noxious idea”
thatwhateverican be done oughtto-
be done.

2. The G"uardian 'S Authonty When

an individual is presently incompetent
(and has notreliably expressed her
_ preferences previously) or has always
beenincompetent, decisions about:
that person‘sicare must fall to others.
The analyticbasis forthis proxy re--
sponsibility has varied from court to
court dependingon the circumstances
(e.g., right of privacy in Quinlan, com--
monlaw right of self-determination in
Fox; béstifiterests in Storar, 6t¢). In
other words, if no third party could
make decisions about termination of
treatment, ejther the patient’s right of
privacy, or right of self-determination
or bestinterests would be frustrated.
Thé Cruzan Cc;).u.rt rejects the right
of privacy as a basis for withdrawing’
Nancy’s gastrostomy tube. Such a right
cannot be exercised by-third-parties.
It also denies that the “common law
rightto refuse treatment—founded jn
personal autonomy—is exercisable by
a third party absent fornialities” Why?-
Because “aguardian’s powér to exér-:
cise third party choice arisés from thie -
state’s authofity, notthe constitutional
rights of the ward. The guardian'is the™
_ delegatee of thé state's parens'patriae”
power” (425) And; of course, the Pstate -
has this unquallﬁed” mterest in llfe, -
even’PVs lifé:’
Itis the sdurceof the: guardn fi's:
power thatinterests me here. The -
Cruzan Court says itis delegated by
the state. That:contfuses origin with' -
recognitionZ-atleast forpreviou sly
competent patients=a confusion =
tracedblé o the:Court's utterly legal—— :
istic approdth to these mattérsiThe
logical upshot of this confusion:it -
becomes impossibleto'get patients ™
off useless'or even burdensome tieat-
mént (forif this'state’s interestin Ilfe
is “unqudlified What niattersthe
burden?). What the Courthas done
_ is to placeall third party decision -
making responisibilities under the
notion of guardianship. :
l want to argue that the common law

notion of self-determination, which i
valid for the competent patient, mus

Tead’ spontaneously to a notion of family -

self-determination for the incompetent
one, if best interests and ultimately hu-
man dignity are to be served. in other
words, the state does not exactly
originate third party power as itdoes
insome instances of guardianship; it
meérely récognizes (or notarizes) it, at
leastfor.cases like the Cruzan case.

- Theteare two good reasons fora argu-
ing this: First, thefamily isnormally in -
the best position to judge thé real intei-
ests'of the incampetent patient. The
family knows those treatinents that
might be‘particularlydisturbing and
thoseithat the patient may haveac:
cepted wuthout dastress in: the past. * !

“The. famliy-f-k ows those
. treatfents that mlght
partntularly dlstu rbing and

tho

distressiin the past The
famlly isa bas:c moral

also _sponsublhtlesm
determmmg howbestto

serve the interests of its= ++-
_“in¢ompetent members.

-Second;.and more |m'portantl’y, our
society-places gréatvatue on the family.
Thefamily:is a'basic moral commuinity
affirmed’to have not only riglits; but' -
alsoresponsibilities in determmmg
howbesttoserve thé'interests of its ~
incomipetentmembers. For this reason
the peiiiciple 6f self-deteérminativi can

. best be understood toesitend Beyond

the: mdwudual to encdmpas the notlon

is avaluehighily treasured: 2
perhapsishould:not take. preCed'erii:e" '

overindividual autonomy in‘cases”

wheére patients dre‘orwere ompefent
itcertainly justifies ay promineritrole for
family members in helping todissess”
whatis inthe best interests of the i
competent one: Family‘membersare:
given enormoustesporisibility for -
moral nurttre, théologicaland secular
education, and décisions aboutthe: - -
bestinterests of their incompetént©
members throughout the lifetime of -
the famtly unit: It should be o differ-
entin the case wherithe] mcompetent
family memberis seriously of tetmi: -
nally ill:©ccasionally this: thayleada*
family to decide that the incompetent

~ one's interests can best be served by
- declining a medicalintervention.

Jo me this means that “familyness”
and the kinship bonds we call family
are the basic source or foundation of a-
proxy’s power, not the state’s grant. Of

__course, the principle of familia] self- =~
““determination cannot ride unchecked.

Society’s responsibility to assure that
the interests of its’ mccmpetent mem-
bers aré’served will’ place: sbme limits -
on famlhal self—determma‘uon How-

when the fammal )udgment SO exceeds
the limits of redson that the compro-
mise with whiatis objectively iri thein-
competent one’s bestintérest cannot ‘
be tolerated. :

Thisisthe thrust of much of what L
CharlesB. Blackmat says in his dissént.
In his'words: “I believe that-decisions -
about Nancy’s futute should be made -
by those niear and dear to her...” Exac
ly. This is, as.a matter of fact, doneall - -

~thé time,-and itis done by pebple’ whb

would be shocked t6 learn that they
may do §6'becausé they havé been
empowered by the state. As Blackmar
stated: “Dé¢isions of this-kind are made
daily by thé patient or relatives...” (428)"
That fact shaiild have alerted the °
Cruzani Couitithatits understandingof.
the source of’ thll’d party responsublhty
was incomplete. - :
-3 TheNotion of a DyingPatient. The”
Courtrepeats several times'that Naricy.
is not dying-or “terminally ill.” | suggest
that thenotionofa “dymg patient” -
or “terminallyill” oné is amblguous _
Who is'said to betérminally ill is often' o
afuriction of aviilabletechndlogy. " -
A person with: end:stdge renal disease
‘is a dying patientif no dlalysls s’
available. A patient without spontane:”
ous resp|rat|on isdtérminal patient=if
N6 respiratoris at hand. A person ‘Who'
-cannot takefood and water in normaI '
ways is a dyiig patient—uilesswe
intervene technologically withidn N G
tube or gastrostoimy tube. - -
“Terminallyill™is, theréfore, capable
of two readinigs. First, it can'teferto an
incurable condition thatwilllead to -
death in a'shoit time whether inter- " °
ventions are used o not. twill’ C'all'this;' .
thenarrow sehse. Missouriadopted it
inits living will statute when it specified
“terminal condition? as “a-death.will.
occur within 4 short time regardless of
the application of medical procedures”
{(emphasis added) The'second sense’ is
broadér. The UniformRights of th \
minallyll AcE(URITA) defined “terminal
condition” asfollows: “an incurable or
irreversiblé condition that, without the
administration of life-sustaining treat-
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ment, will, in the opinion of the attend-.
ingphysician, result.in death within a
relatively shorf time.” (emphasis added)
inthe first sense Nancy" Cruzan is.not
terminal. In the second sense she is.
This is a crucial issue for two reasons.
First, if Nancy is said to be nondyrng,
thatassertion strengthens the state’s
intérest in ‘her'fate iff the face of adeci-
sion that could leave her dead. Second
(and this buttresses the first point), if
.sheis nondying but dies:as-a result of
nutrient withdrawal; that makes such
withdrawal-look positively causative,
akilling act. This'seems.to be.the
approach of the Cruzan-Court. For it
refers'to“a decision to cause death”
(422) and “seeks to cause the death
ofanincompetent”(425).
That language-assumies the answer

toaserious philosophical issue—the

.difference between an occasion and a

" true cause. Take an analogy Suppose

hurricane winds bend and break a
saplrng tree. We prop it L up, hopmg to
revive it; biat see that ltwﬂl never return

“to full buddingform, even thoughiit

willstatid and'possibly’ produce a few
anemic leaves. So we remove fhe'j piop

.andthe tree dies, What killed the tree?
.Wasit not the hurrlcane wrnds2 Analo-

gously, if we remove nutritional. props
from Nancy, was it not the original
anoxic trauma that caused her death
thatkilled her? -

This matteris only muddted by the

- usage.’starve. Lhave heard physicians ..

adamantly assert that the termis an
exclusively medical term. | question:*
that. While the term can be parsédin
terms of medical effects and phenom- -
ena,itis avalueterm. “To starve an-"- #
other” means to withhold food and
water from one to whom it ought to

- begiven. That leaves totally untouched

the question of “to whom it ought to be

er feedmg and: provrdmg |tquud to
Nancy isa burden to her’ (423)1 believe

h ardly wrong
here. RegardleSS of their ultimate con-
clusion on the matter, all authorities
(moral theologians, philosophers;
courts, professional medical societies)

have seen thlS asa key issue, For if arti-
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ficial nutrition-hydration is hot medical
care or treatment, but simply identical
withi the nofmal provision of food and
water, it pertains to those procédures
werefer to as “ordinary care” in other

~ words, we do not ]udge its wrthholdmg

[

-glven"and thecriteriafor thls determi-=.: :

. dangerous. “It seeriis o’say that treat-

‘or withdrawal as we would, for instance
‘arespirator or other medlcal treatments.

thi
_hydratlon is ot

“to eatis caused by Nancy s cerebral

’

Aslread the llteratu re, most—not
all—commentators view artificial.
nutntlon~hydrat|on as medical treat-:
ment: This is true of the Barber, Conroy,
Jobes, Brophy courts. Itis tryé of the
Président’s Commlssnon the American
Medical Assocaatlon and the Amertcan
Academ""of Neurology Itis'true of
many philosophers and theologlans

The Ciuzan Court regards the whole
discussionasa “semantic dllemma” '
and'is determiined to avoi €
it fails, and in two ways. '
Fitst it does indeed take a posmon-—
sition that artificial 1 nut ition-
‘edlcal treatment it

) argument of some'phrloséphers that

artificial nu
af treatment because it merely
provndes “what’all need to live”
i cally mcomplete and,
Tbelieve, ultlmately wrorig. It assumes
that how nutrients are supplled and

why their artificial provision issnec-
essary is |rrelevant to the idea of treat-

ability

noxja _dthe subsequen. ngoing.
cerebral cortical atrophiy? s notstch

phy
atrophy and dysfunction a disease?
When we use medical technology to
bypass the inability to €at normally,
. in abroad sense we treat that dlsease
@ven: though we do-notcureit:We
k, equate all treat-

which

“drawn” Thatis a th ,dlng non sequ:tur.

Atneed say or imply |
kind. All it need ay is tha
ment may be withheld ¢

when itis, in hu r estlmate:nonben-

_ eﬁcral to the patlent. There are many,

treatments that cannot cure but ought
to be used and not withdrawn, e.g.,
analgesics for paininterminalillness
as noted above. ’

5. The Burdens-Benefit Calculus
Everyone—from the Congregation for
the Doctrine of the Faith(Declaration’
on Euthanasia, 1980) to the President's
Commission—agrees that the criteérion
for treatment decisions is the burdens-
benefit calculus. Briefly, if a proposed
treatment will offer no benefit, or the
benefit will be outweighed by the but-
dens, the treatment is morally optlonal

The Cruzan Court focusesonly:oni-:
the burden of the treatment.1n doirig
so it supposes that preservation of life
in a PVSis a benefit to the patient. In-
deed, it says so explicitly. This point:
constitutes my most crucial disagree:
ment with the decision. Furthermore,
itis the point that sharply divides = -

~opinion on this and similarcases.

. Forinstance, Judge David Kopelman
(trial court of the Brophy case) asserted:
“The proper focus should be. on the

© quality of treatment furnishid t& -

Brophy, and not on the quality 6f -
Brophy's life.” He wenton to state that
Brophy “does derive a benefitin that
his life is sustained.” He further.stated -
that artificial nutntton -hydration “is .
usefulin that it preserves hlS ln‘e and
prevents his death” .

Similarly, agroup of phtlosophers
and theologians signed.a statementon
artificial feeding of PVS patients. At one
pointitreads as follows: . .

“In our judgment, feeding s such

patients and providing; them with .

fluids by means of tubesisnot - .
useless in the strict sense because -

it does bringto these patients a. _

great benefit, namely, the preser-

vation of their lives™ . | P

Robert Barry, Q.P, isin this sa me..
corner. Of Clarence Herbert e states:
“Provision of food and fluids would;’
have been of nutritional valueto hrm o
"because they would.have sustained his -
life2 Atanother place he states (of . .
Herbert) that food and fluids “could:.
have achieved their fundamental pur-
pose which was to. sustain hisbodily .
functions and support its natural de-

' fenses againstdiseases. Any quality.

of life approach is too susceptible to..
-biases and pre]udlces and “thereis
no rational way in which the ‘quality.
oflife’ of individuals could be justly.
and certainly assessed.”

Of asharply dlfferent viewis Damel
Callahan. Speaking ofthe “irreversibly
comatose, utterly vegetative;” he says
that food and water can be stopped..
Why? “Neither provides any genume




benefrt, here |s no meamngful life of
anykind-~itis amere body only,not
anembodied person.’s, .
John Paris, S4., agrees "Those who
argue that quallt_y of life cannotbea .
~ consideration in the treatment deci-
sions for such (persistent vegetative)
.patients are placing the maintenance
-of mere biological existence-above all
other considerations.”> Dennis Brodeur
is.of the.same view. Artificial nutrition-
hydration that “simply puts off death by
:maintaining physical existence with-no
hape of recovery...is.useless and there-
fore notiethically obligatory ¢ Similarly
the American Academy of Neurology
stated: “Once this PVS diagnosishas’
been clearly established, medical
treatment.in general, including artiﬁ~
cialfeeding; provides no benefrt to
those patlents 7. ' : ERRS

- T eCathollc tradrtlt)n never
“counted theré végetative life
apatient-benefit. The, .

.~Cruzan court.does. .

MRV LN L R VL

I agree with the Callahan-Paris-
Brodeiir approach:-When the Ameri-
can Medical Association adopted a'sim-
ilar position, the thervatchbishopof
New Orleans (Philip Hannan) stated:

* “The Church strongly condemns this
position.”® With ali due respect, | be-
lieve that is justplairi wiong. In'my
view, those who'take'sucha posmon
‘have departed from the stibstance'of
the Catholic tradition o this'imattér.
Thattradition never counted mere

vegétativelife a patrent—beneﬂt The

" Cruzan Courtdoes.

. 6TheMajor Concern of the'Cruzan

Court:in ariy numbeér. of places th
Cou’rt adsust beli -

quallty of life consideratioti heréWould
open the ddor to abuses of the: weak.
Thisis certamly a legrtrmate concern
andidonotwish to mtnrmlze i
‘the prOper response is not thee's eside
victimization of Nancy Cruzan-and her
famrly itlies rather in hiard‘and fast
exceptlon-stoppers Concretely, third
Jparty decisions to withdraw nutrition-
' ould be rigidly controlled
by two conditions: irreversible PVS -
and the dymg condition. (itis here
that the notion 'of “the dyin ng patrent"
becomes urgently relevant—and -
possibly divisive.) ’

6

‘important for moral'ai

.The Phllosophlcal Roots

of the Cruzan Court:
Atthe outset | stated that i belleve the

‘ Court to be ”muddled confused and/

or downnght wrong on vi irtually every

- keyissue.” Thave tried to list some of

these issues. But perhaps more impor-
tantis the underlymg philosophy that

vhas guided the Court's deliberations.

That phrlosophy is what { call “legal
positivism.” The Court has decrded
the'Cruzan case only onthe narrow

“basis of constitutional or legal prece-

dent. Finding analyttcal soft'spots in.
thedicta'of previous cSurts, it hasi ig-
nored the wisdom and plain. common
sensé strugglmg for expressionin
those decisions. s
{can put this another way by s: lng
that the Cruzan Court gave noweight

tohoral tradition. It faced profound

human problems with anly legal tools

and categorles Equrvalently this means
thatit was attem pting to décide himan
problems without benefit of the values

" thatinform the human Thisi istike fac-

ing! medical dilemmas with only medr-
cal tools and expertlse asif medrcal

good. The case of Nancy Cruzan 0es
far deeper than the reach of constitu-
tional and legal precedent if we deny
that we freeze the abrhty of courts :

to face new and profoundly human

: problems We paralyze their abllrty

to be wise.

! Wllram May, et. al "Feedlng and -
Hydratlng the Permanently Uncon-
scious and Other Vulnerable Per-
sons,” Issues in Law and Medicine 3
(V\flnter, 1987) pp- 203 1217,at 209.

2 .RobertBarry, O.P., “The Ethics of
Providing Life-Sustaining Nutrition
and Fluids to incompetent Patients,”
Journal of Family-and Culture 1 {n. 2
“1985), pp 23-37,at32. .

3 Loc. cit., pp 32-33

4 Daniel Callahan, "Feedmg the Dying
Elderly,” Generations (Winter, 1985),
p7 - -

s john }: Paris; S.J.; ""Cr’it'ical Life Issues”
Health Progress 66 (December 1985)

P Denms Brodeur ”Feedmg Polrcy :
Protects Patients’ Rights, Decisions,”
Health Progress 6. (June, 1985),

- Pp-38-43.. :

7 Summarrzed in the Newsletter of the

Socrety for the nght to Dle (Summer,
1988)

s Clted rn Natronal Cathollc Reglster
Apnl 6, 1986.

The Cruzan Decrsmn' -

A Moral Commentary

by Grlbert Merlaender _

I this commentary 1 focus on |ssues
ty is. _l attempt
no discission of the mierits 6r demerits
of the Mrssoun Supreme Court's decr-

It should be clearly said, how er, that
the Cruzan decision is an eXCellent
example of moral analysrs It dlrects
attention'to crucial i issues, turhs away
from’ aws'in decisions of courts in

) someother ]Ul’lSdlCtlonS( and renders a
‘verdlct that should be’ applauded and
. R d

. may come under the indictment of

e Blackmar who, in his dissent-
ing opinion, writes that he is not “im-
pressed with the crypto-phrlosophers
cited in the principal opinion,who

declalm about the sanctlty of any lrfe ,

in |yory towers.” It ls'd
“_to take seriously as moral analysrs the

rat 'ssentrng opinions of ]udges
Blackmar and Welliver. (Thedis;
oplmon of judge Hrgglns is more

an ivory tower; it is to ponder the diffi-
_cult problems of how to care for the.

" 'many different human beings for -
whom we have som 'res‘ponsnbulrty
and with whom we are united in a
bond of crtrzenshlp

thbert Meilaender, Ph.D,, is Protessor
~ of Religion at Oberlin College
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The Missouri Court directs our
attention to considerations which
arecrucial'and often confused in dis-
cussions of cases like that of Nancy
Cruzan. Much of the moral argument
surrounding cases like this one imports
language that was bemg used several
decades ago to wage a different battle.
Twenty years ago the central struggle
was this: to stop useless and/or burden-
some treatments for irretrievably dying
patients. That is, to let them die. Some
opposed such “letting die” thinking
itequivalent tokilling. They failed, |

- believe, to d«stmguush adequately be-
tween the aim of an actand its foreseen
result. To dim at caring fora dymg pa-
tient by withdrawing death- -prolonging
treatments may result in a somewhat
earlier death, but the aimis'not to kill.
Theaimis tolet die. Others opposed
such "Iettmg die” on different grounds,
arguing that if we were (on humanitar-
ian grounds) prepared tolet such pa-

. tients die, we should be willing to end
their suffermg still sooner by deliber-
ately aiming to hasten their death,
Theyfailed, 1 think; to dustmgunsh )
adequately between the aim and the

" motiveof an act—su pposing | that aim-

ingto kill a fellow human 'being be-

came permissible if our monves

; were pralseworthy '

The Cruzan decrslon isan
excellent example of moral
analysis. It directs attention
to crucial issues, turns away
from flaws in-decisions by
othercourts, and renders
-averdict that should be
.-applauded and imitated. .

. Paul Ramsey charactenzed these two
vuewpomts as “opposite extr
turned out to be strangely alike, The
one never found reason to acknowl-.
edge inevitable death and permititto
come. The other never found reason to
permit death to come without g
the next step and hastemng its arnval
Neither could just “let die” the .
irretrievably dying patlent‘ -

Inthat context the language of
“letting die” was very importantand

: powerfully apphcable We were arguing
about patients who really were dying
patients—about whether we should
let them die, shouid fight against that
deathaslong as we were able, or
should hasten'the commg of that
inevitable death. In that context to
argue for “Iettmg die” staked out an
important position in the dispute; one
which sought to contmue to care for

dying patients while giving up futile
attempts to cure, but one which re-.
fused ever to abandon care for still-
living human beings. Chapter three of
Ramsey's Patient as Person remains the
classic expression of such a viewpoint
and will continue to repay careful
study. I return to it below. . ,
The context has now changed, and
itis to the great credit of the Missouri

- Court to have recognized this. We are

nolonger arguing about irretrievably

dying patients, yet the language of the

argument often sounds as if we were.
The Courtis very clear and to the point:
“[Thhis is not a case in which we are
asked to let someone die. Nancy is not
dead. Nor is she. terminally ill” Sheisn't
dying and, hence; no treatment can be
said to be prolonging her dying. If there

- “Were sdch a death-prolonging treat:”

ment, we could simply withdraw it and
let death take her. Butno such treat-
mentis ready at'hand for us to with-
draw. We ¢annot simply let her die, be-
cause sheisnéta dymg patient:ifwe
want her to.go away, we will have t6 aim
ather death(not just letit come as the
result of an action aimed at caring for -
her). This too the Court sees and says.

- Wecan add the next senitence’to those

quoted above. “[Tlhis is notacase in

_whlch we are asked to let someone die. .
-Nancy is not dead. Nor is she terminally

ill. This is a case in which we are asked
to allow the medical profession to
make. Nancy die by starvation
and dehyd ration” |

What reason could there be to make
this our aim? The answer is fairly.obvi-
ous. Although Nancy Cruzan isneither
dead nor dying, her life is the sortno
one would. choose if given more nor-
mal poss;bllmes Although not dying,

_sheis severely disabled. To see this,

however, istosee the true natureofa

" choiceto withdraw nutrition. In doing -
_soweaimatno death-prolongmg treat-
ment; rather, we aim at alife thoughtto

be of little or no worth. We judge that

life not from the perspective of the one -

actually living it (a perspectivea about
which we must confess radicaligno- -

rance), nor, certainly; from God's per-

spective, but from our own. We com-
pareittothe sort of life we live (and. -
Nancy Cruzan once lived) and judge it
by thatstandard as a Iebensunwerten
Leben, a life notworthliving. Under,
standably Butitshould be clear that
in so doing we are not simply rejecting
atreatment as useless or inadequate—
butalife: as unworthy. Thatjudgment
of comparative worth the Court clearly
discerns and rejects. We can add one
more sentence to those quoted above.

Midwest Mediéal Ethics Winter/Spring 1989

“[Tlhisis nota case in which we are
asked to let someone die. Nancy is not
dead. Nor is she terminaily ill. This isa
case in which we are asked to aliow the
medical profession tomake Nancy die
by starvation and dehydration. The
debate here is thus not between life
and death; itis between quality of life
and death.” in these sentences the .
Court recognizes how drastically the:
terms of debate have shifted within .
our country in the last two decades
and how inadequate is the language

of “letting die” for a case like that of - :
Nancy Cruzan. On these matters cru-
cialfor moral analysis this opinionis: :
more clear-headed than many of the-
decisions from “courts of some...sister
states” which the Missouri Court recog-
nizes but does not follow: :

The Courtimakes one further: distinc-
tion of importance at this pointin the:
argument. Having stated thatadecision
to withdraw nutrition:from Ms. Cruzan
cannot be described as “letting die%. -
but mustbe described as intehtibnal
kitling, the Court makes clear thatit -
speaks here the language of aim; nm
of. metive. “To be sure, no one.carries::

a malevolent mative to this litigation. -
Onlythe coldest heart:could ail-to feel
the anguish of these parents who have
suffered terribly these many yeats:tThe
moral life would be far more str—‘aigh‘&--
forward than itis if well-motivated -
people never did what was wrong and
those with evil motives never did right.
But such is not the case. And the Court
quite rightly distinguishes.between the
motives thatled the Cruzans.to.court.
and a proper description of the deed:;
they sought permission to enact.

If 1 am-correct in suggesting that the
terms of debate have shifted greatly. -
and that the language of “lettingdie”.
nnolonger really fitsthe circumstances -
of a patientlike Nancy Cruzan, why is’
this language still used? On this point
also the Court's opinion isclarifying: .
and helpful. {t notes a “change of. .-
focus”—away from language that.:- ..
focused on treatments (as ordinary or:
extraordmary) and toward fanguage: . .
that focuses.on-"the patlent’s medlca!

-prognosis and theindividual patient's
" assessment.of the quality of herlifein . -

the faceof that prognosis.” The ordi- .
nary/extraordinary-language, though. .

- often confusing to.some people, at- -,

least directed our attention to.certain.
objective reasons for refusing treat- .

.. ment. An “extraordinary” treatment -

was-either.useless or excessively bur—
densome.and could therefore: nghtly
be re_fused in refusmg,treatment_: i,

..on such grounds, a patient might, inl,‘ ,




effect, be choosing a shorter life, but -
still choosing life. From among the
awvailable life-choices that patient
would be choosing a certain life—
shorter, but free of certain burden- -
some or useless treatments.

But the “change of focus” discerned
by the Court directs our attention away
from such relatively objective grounds
for choice. Instead, courts begin to fo-
cussimply on the right of individual
choice. From that perspective, any
treatment, even one that is clearly life-
saving and.is not experienced as bur-
densome, may be refused: Once treat-
ment refusal is grounded simply in
autonomous patient choice, there is
little ground left for denying patients:
theright to choose, not just among; -
alternativelife-choices, but deathitself.
Thus the Court says: “Once prognosis
becomesirrelevant, and the patient's

~ choice always more important than the
state’s interest[in preserving life}, this
standard leads to the judicial'approval
of suicide.” If the-only thing that counts
. isautonomous choice, patients mayrdo
- more than choose one sort of life by. -
choosing against certain treatments.
They may:turn against more thana™
particular treatment: they may turn-
~againstlife.” =
Inthe case of competent pataents this
may, of course, be difficult to determine
legally: There is a clear conceptual dis-
tinction between choosing not tolive
and choosing to live in a.certain way
{free of the burdens of particular treat-
ments). But even were we to agree that
itis morallywrong to chioose against
life, it would be very difficult:for any'-
courtof law to determine that in my
choices t was rejectingnotjust the =
burdens bf continued treatment but
“continued life. (And it would certainly
be difficult had I'been well instructed
by agood lawyer:sensitive to the dis- i
tinction.) Thus, in the ¢ase of compe-
‘tent patients, courts will very often -
need simply to:permit competent pa-
tients to‘choose. (This does not meai,
naturally, that legislatures could not
~ determine thatsome choices were fiot
open to corripetent patients--as some
“living will” legislatiofy specifies that-
nutrition and hydratién are not forms
of treatment that can be dlscontmued
~ atpatient dlscretnon )
to treat'some iicom petent patients -
differently. Other coutts havetended to
- assume that, since corpetent pitients
have aright to refuse treatment; we
must find someone to assert that right
.on behalf of incompetent patients, The
Missouri Court wisely sees how prob-

8

Iematlc is that move Feedmg Nancy
Cruzan does not seem to be useless,
since it sustains herlife (and does not
just prolong a dying process). Feeding
Nancy Cruzan does not seem to be
burdensome, since, as far as we kniow,
she cannot experience this treatment
asburdensome, Therefore, a'decision

" to withdraw nutrition and hydration is

difficult to construe as a choice against
either useless or burdensomie treat-
ment. It seems like a choice aimed riot
at her treatment but at herlife. [tisthe
only way to get her to die. Shotild hot
the-Missouri Supreme Courtthink °

that at this point the state’s interést

in prevention of horii¢ide becomes'

s‘ubstantial? it shoul'd, and itdid. "

T

A deczsnon to wnthd raw
“nutriti n"and hyd ratlon o
~from Nancy seems likea |
+.choice aimed notat her -
treatment but at her life.
“Itis the only way to get her
to dle. i

The’ Courtsuggests that, atleast’ '

“for inconipetent patlents we keep the
- language of medical prognosis ceritral,

thatwe ground treatmient refusals for
theminmore tharia choice asserted
on theirbehalf. This leads us, finally, to
consider the possible grou rids for such
arefusal. Is thie provision of nutrition
and'hydration to Nancy Cruzan either

-useless or excessively bu rdensome? |

suspect that-most of otrunexamined
assumptions lie here, and that this is
the most perplexing elemment in ar-
guments about casesiike this one! We
can begin by consndermg the uséful-

“niess of feeding her."She is not a térimi- -

nallyill patient and will not necessanly

diesoon if given nourishmentand °
- proper caré: Itis hard, therefore to;
~aveid sayirig: that if we stop feeding

heritis because we think Her lite i isa
useless oneé to'live=notbecause thé
treatment is j|tself useless The treat- ’

SUStammgt Is thatnot

-essentially whit we tend to think?
Thismuch is certamly true: Giveri

alte' ' atlves, none of us’ would choose

ascompetent adults her life may seem
comparatwely worthless. But if we
adopt that perspective in'inaking such
jidgments, there are many lives that
seem comparatively worthiéss. Our”
nursing homes are quite literally full

- of people whose lives we would not ,

choose for ourselves. It s, therefore

not empty orirrelevant rhetoric when
the Court writes: “The state’s concefn
with the sanctity oflife rests on the
principle that life is precious and
worthy of preservation without regard
to its quality. This latter concerniis
espemally importantwhen consudermg
aperson who has lost the ablllty to di-
rect her medical treatment” Nancy
Cruzan s still living, stillone of us,
As such, she has a claim upon our con-
tinued care: She is, to be sure, severely
disabled and—so far as wecan tefl—
uniikely ever to récover from her dis-
ability. But thls means only thatwe can
probably never cure her. {tdoes riot
release us from the obligation to'pro- »
vide her what care we can. The Courtis .
quite right to worry aboutan argument .
which “seems to say that tréatment
which does not cue can be (Rnth-
‘drawn” onthatgroundalone. .

The argument that does need senous
consideration here is one Paul Ramsey
put forward in The Patient as

L canted. The argu
not perfectly fitthe Cruzan case, since
Ramsey meant fo be talklng only about
dying patients; butit fits well enough
Ramsey argued that our actions toward
the sick and dying ought tobe
governed bya categoncal |mperat|ve
“Never abandon care” Buthe went on
to explore two possible “qualifications”
of this imperative, the first of which

is especially relevant here, That first
qualuflcatlon was: “Never abandon

“"was really beyond ouf care, who could

‘no longer'receivé that care, then o
Ram: w_ondered ‘could we rea I_y be
obllgated (3 glve what could not be =

would feel o hunger if nournshf '

_ment iswithheld. He may be alonie,

but he can feel fio presence _
* sortof situation that may be c0v- o

" ered and resolved by the present
proposal in ethical analysis, ifitis -

' valid, are the cases of patients in
deep and irreversible coma who
can beand are maintained alive for
many, many years...Acts of charity

‘or moving with grace among the

dying that now communicateno
‘présence or comfort to them are no
longer required. If itis the case that
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awifeis tragically mistaken when
she takes twitches of the eyes to be
asortof language from her hus-
bandirreversibly comatose for
sevenyears, or when she takes such
reflexactions as the response of the
lips toa feeding cup to be evidence
of reciprocation and some minimal
personal relatedness, ther her care
is now worthless. Indeed itis no
longer care for him. {tis no contra-
diction to withhold what is not ca-
pableof being given and received?

If thereis to be moral justification for
withdrawing the feeding tube from a
patientlike Nancy Cruzan, this would
be far better than the sorts of argu-
myents the Missouri Court rightly
rejects.For this argument is not
grounded in ajudgment thatsuch
a lifeisnot worth living. It is grounded
onlyinthe judgment that there can be
no obligation to give what cannot be
received. And Ramsey quite clearly
realized that under such circumstances,
if such ajustification were found ac-
ceptable, there would be little reason to
bring about death only by withdrawing
nutrition. In such cases “itis entirely
indifferent to the patient whether his
dying isaccomplished by an intrave-
nous bubble of air or by the withdrawal
of useless ordinary natural remedies
such asnourishment.”3 In either case
- we would notjust be allowing the
patientto die. We wouid be aiming at
that death—and the justification, if
there could be one, would be the sort
sketched here.

This possible gualification of the
duty never to abandon care Ramsey
largely withdrew in his later work,
Ethics at the Edges of Life. His reason
was, simply, doubt whether we should
ever say with confidence that a still
living human being had passed beyond
the reach of our care. “The serious

objection to searching for such excep-
~ tions isthat—even within the stringent
* limits of indications of a patient’s
impenetrable solitude silencing any
need on our parts to feel an obligation
to continue to extend care—one still
might do the deadly deedto someone
- stillin a penultimate stage, to someone
who while beyond showing response
to us may still be within reach of vio-
lation at our hands, and so not alto-
getherin God's keeping."*

- Ifitishard to make the case that
feeding Nancy Cruzan is useless
(without judging herlife—and not
just her treatment—to be useless), we
might yet consider the possibility that
such treatment should be rejected on
grounds not of uselessness but of ex-

cessive burden. At first blush this will
seem a rather difficult argumentto
make. As the Court notes: “If the
testimony at trial that Nancy would
experience no pain if she were allowed
to die by starvation and dehydration is
to be believed, it is difficult to argue
with any conviction that feeding by a
tube already in place constitutes a
painful invasion for her” If she is said
not to possess our ordinary capacity
for experience, she cannot be held

to experience feeding as a burden.

But perhaps this does not quite
get atwhat one might have in mind in
describing such feeding as a burden to
her. Thus, for example, the brief sub-
mitted by the plaintiffs-respondents,
considering (and rejecting) some
medical testimony which had sug-
gested that Ms. Cruzan might have
“some limited perception of her envi-
ronment,” had argued: “But even if
the testimony was believable, it would
not detract from Nancy’s right to be
free from unwanted, invasive, medical
treatment. Indeed, it would make her
dilemma all the more horrible and
compel withdrawal of this treatment
if she somehow had some limited
perception of her condition...” Judge
Blackmar, in his dissent, put what | take
to be the same opinion slightly more
graphically: “If she has any awareness
of her surroundings, her life mustbea
living hell”

We should be clear that the Court
quite rightly rejected the argument pre-
sented by the plaintiffs-respondents;
for they had argued both that Ms.
Cruzan was incapable of experiencing

-anything and that her treatment was

burdensome to her. But if one supposes
that we should never say with certainty
that such a patient is beyond experi-
encing the care we give, we must take
seriously the objection that this care
would be experienced as terribly
burdensome. | am not certain | am
prepared to believe this. judge Black-
mar wrote that, on such a supposition,
her life must be a living hell. But “hell-
ish” is the one thing it would not be.
For what s terrible about hell is the
ultimate isolation to which it sentences
one. To be in hell is to be utterly en-
closed within the self—caring for no
one and being cared for by.no one. If
Ms. Cruzan is not incapable of expe-
riencing our care, it would be hellish to-
know that others were discussing how
to get her to die. it would not, however,
be hellish to know that others were—
despite their frustration, anxiety, and
sense of hopelessness—struggling to
care for her as best they could.
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Nancy Cruzan is notdying
and therefore cannot simply
be “allowed to die.” A feed-
ing tube is not prolonging
her dying but sustaining her
life. She is not a “vegetable,”
but a severely disabled
human being. If we judge
her life worthless, we may
have difficulty refraining
from making the same -
judgment about other
human beings notin PVS.

All this the Court has seen .
clearly and interjected into
public discussion.

All this, of course, is speculation
abgut what we cannot know. Whatwe .
do know the Court has plainly stated:
Nancy Cruzan is not dying and cannot
therefore simply be “allowed to die.”

A feeding tube is not prolonging her

* dying but sustaining her life. Sheis -

not a “vegetable,” but a severely dis-
abled human being. If, adopting our
perspective as competent adults, we
judge her life worthiess, we may have
difficulty refraining from making the
same judgment about otherhuman
beings notin persistent vegetative
states. All this the Court has seen
clearly and interjected into public
discussion. One can only wish that
the Missouri Court had been given an
opportunity to speak sooner. But even
now we should be grateful that ithas
donesso.

Notes

1 Paul Ramsey, The Patientas Person
(New Haven: Yale University Press,
1970), pp. 144£.

2 Ibid., pp. 161f.
3 Ibid., p. 161.

4 Paul Ramsey, Ethics at the Edges of Life
(New Haven: Yale University Press,
-1978), p. 224. '
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The Cruzan D Iecrsmw

9.5 Theses for

In its long-awaited decrs:on in the
case of Nancy Cruzan the United
States Supreme Court upheld the deci-
sion of the Missouri. Supreme Court.
Although that is the decrslon for which
I had hoped and which 1 think coirect,
I am not greatly encouraged', by the
rationale- provided in the opinion
issued by the Court's ma;onty and am

_even less encouraged by Justice
“O’Connor’s concurrmg opinion and
the drssentmg opinions authored by
Justices Brennan and Stevens. The the-.
ses below seek to explore some of the
reason for this judgment. -

(1) if we concentrate on ‘rmoral’ rather
than legal issues, it.is hard to find
important differences between the
majority opinion authored by Chief
Justice Rehnquist and. the dissenting
-opinion authored by-justice Brennan.

The majority opinion: assumes “for pur- -

poses of this case” what justice
Brennan certainly asserts: that-a ‘com-
. petent person has “a constitutionally
protected right to.refuse lifesaving
‘ hydratron and nutrition.” In the case of
an incompetent person, the Court
majority holds that any of the states is
. entitled to require rigorous proof that
this person, when still competent,
authorized removal of a: feedmg tube
in the.event of his.or her future incom-
petence. The majority does not
demand that the states require:as rigor-
ous a demonstration of clear and. con-
vincing evidence as Missouri had;"i
simply .views-such a requirement -as
constltuttonally permitted; L
Justice: Brennan’s dissent,: although rt
;regards the “right te be free of unwant-
‘ed medical intervention”as: a funda-
‘mental constitutional right,: does not
describe that right as absolute. Justice

IDWEST
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'of Religion at Oberlin College '
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Brennan grants that th|s right may be
limited by countervailing state inter-
ests, but holds that the kind of évi-
dence Missouri; required is so. strict, that
it will result in failure to honor what
were genuinely the desrres of many
now mcompetent persons B

'An act that; causes .
.death and.an act that
results in death are—
_fordlofuswhosh“
. think there is a. dlStlnC—
- tion between killing
- ‘and allowing to die—
" quite dlfferent morally

'-lusnce Brennan is- less mclmed than
the Court majority to- defer to
Missouri’s ‘judgment about the kind. of
evidence: needed to establish a per-
:son’s-desire to. refuse treatment:-.He is
“more inclined than.the Court: majority

to. find .that-Missouri’s rigorous eviden-

tiary requirement would not-achieve:its
-supposed’ purpose: assuring. that the
wishes of the:now. incompetent person
are accurately determined-and enact-
-ed. This relative willingness or unwill-

ingness to defer to-the judgment of a-

-state {egislature -is-no doubt important
-in a.variety of ways, but it does not
4pomt toiany . very. important: difference
-in understandmg the moral ‘issues at
-stake in Cruzan.-.

(2) Between: the ma;onty opmnon
and the :Brennan dissent there may,
however, be the: following difference,
-which-would be:important. for moral
reflection: and judgment. Although the

facts of the Cruzan case lead:all of ‘us

-t0-concentrate on patients. who were
oncecompetent but are ho longer,
there are also patients who have never

=@ ETHICS

for its possnble |mpltcat|ons

sort of surrogate.”

EDI

Fall1990

(Following us Supreme Court Decision)

by Gilbert M_f;?ilaendec

been competent (e.g., infanfs, the pro-
foundly retarded). Only Justice Scalia
in his concumng opinion seems to-
realize this. "But the majority. opmuon,{
without precisely notmg the signifi-
cance of this fact, seems’to make room.

majority opinion, consndermg the:
claim that incompetent persons have
the same nght to refuse treatment as,
the competent, notes the dlfflculty with
such a claim: [A]n mcompetent per-
son is not able. to make an mtormed
and voluntary choice to exercise a |
hypothetlcal rtght fo retuse treatmenit
or any other right.. Such a.‘right’ must
be exercised for her if at all, by some:
1n, the circum-. -
stances of the ‘Cruzan case, the Court
majority then S|mply notes that the
state of MlSSOUl’l is entltl 0} requrre
clear ‘and’ convincing eviderice that a,
surrogate decision maker is really

when competent, .
~If, however, vvethmk of cases unlrke‘

never been competent——l is clear'that',
no surrogate can’ know what that per—

son’would have deSI_red The concept

such ‘instances some ‘have- turned |
substrtuted judgment,” but the Court
majority 'seems (rightly, T thm ) to
doubt the coherence of sich a'move,
The Cotirt may therefore be suggesting.
that we can quite properly have stri
rules’ govermng tréatmenit refusals for
incompetent than competént patients.
The issug;of artificial feedlng is a ‘good
one o consrder here, since (as | will
argué “again below) withdrawal of a
feedmg tube often_can only be" con-
strued as aiming at. the patient's death,
The majority opinion may be pomtmg_ '
‘us toward a compromlse in publlc pol—

continued on page 3

The




contmued from page 1

grounded constltutlonally in a sup-

this: . posed right.to. privacy or in a liberty

of lncompetent perso A :
protection agaihst “Choices that, in
effect, aim to end their lives—against,
that is, injustice. Even while holding
that it is ‘never morally right to choose
to die or to aim at another’s death, we
could grant competent adults the liber-
-ty to miake such-a morally wrong
choice while protecting the mcompe-
tent against the infliction of such injus-
tice. Such a vision may be buried with-
in the majority opinion. But in my
~ view only Justlce Scalia really dlscerns
‘the’ possrblhty of such a cofmpromise,
~ and he is quite right to ask why such a
possible public policy should be a mat-
 ter for constitutional adjudication’ rather
than pubhc argument and debate.

(3) Between Justice O'Connor’s con-
curring_opinion and Justice Brenhan's
disient there is relatrvely Tittle to
choose. “Her view differs from Bren-
nan’'s only in her somewhat greater
willingness to defer to a state legxslature
when it attempts to establish proce-
dures to ensure that the wishes of

. incompetent persons are truly ascer-
tained and honored. She goes out of
her way, however, to emphasrze the
right of competent adults to refuse any
care provided by medical personnel,
-including feedmg Moreover, she adds
the conjecture—not really’ requured by
this case—that if a now incompétent
patient previously executed an advance
directive refusmg tre ment of any sort
(including feedmg), the’ Constrtutlon
might well require the states to imple-
ment and enforce the wishes expressed
in that directive. And in her eagermess
to endorse. various forms of* surrogate
decision ‘making’ she'is hkely to blur the
drstrnctrons needed for the sort of com-
promlse position outlined in (2) above.

"(4) If the ma;orrty opinion, the
O’Connor concurring opinion, and the
Brennan dissent shape the. contours of
future” thmkmg, we may safely predict

" the following: The trend toward an
absolutist understandmg ‘of patient
autonomy, which so- dommated medi-
. cal ethics from the mid-1970s to-the

'mid-80s, will win the day legally.
From all sides we will be encouraged
and en)olned to execute advance direc-
tives; that is, to attempt to outhne our
treatment desires and extend our auton-
omy even into any period of our future
incompetence: ‘Whether this view is
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$ .;lnterest t0» re

' wnde variety' of social ilts will continue

 unwanted treatment
ly important. C
fall's ipes discussing

to be disturbed by the fragmentation of
our society, but—in our characteristi-
cally schizophrenic way—we will con-
tinue to bemoan that fragmentation
while enshrining it in our understand-
ing of the principles that should govern
treatment refusals. o

We must dlstrngmsh
betweén those whose -
aim is to reject burden-
~ someé and invasive treat-
ment and those whose
~-aim is to stop nourish- - -
ing.a person without_ ...
cognitive:capacity in=. -
‘order to bring about that
person's death '

(5) We seem destined to. contifue to
describe the facts of the Cruzan case in
ways that are mistaken and mlsleadmg
The majority- opinion is not without
fault on this score. (lts sins are; howev-
er, not even in the same league with
those of justicé Stevens, to which T'will
turn later.)  Discussing. the request by
Nancy-Cruzan’s parents to stop nutri-
tion and hydration, .the majority: opin-
ion -states: “All agree that such a re-
moval would cause her death.” Later,
however, a decision to withdraw Ms.
Cruzan's feeding tube is characterized

-as-a-decision which.“all agree will
~result in”her death.”. Granting the. diffi-
culties-in law of articulating:and apply-

ing a concept of proximate: cause; an
act that:causes. death -and an' act that
results ‘in:death -are—for all of us who
still-think there is some point to the dis-
tinction between: killing-and allowing
to dle—qmte different morally. Con-
fusion increases when only. a few- sen-
tences: tater the majority -opinion: de-
scribes withdrawal: of the:feeding tube
as “a decision to terminate a person’s
life.” - Justice Brennan is-guilty of the
same confusion when he:characterizes
a decision .to withdraw Ms. ‘€ruzan’s
feeding-tube both as a “right-to" avoid
unwanted medical ‘care” and:as’ a right
“to choose to die with dignity.”

(6) How we describe.a.decision-to
stop feeding someone-like Nancy
Cruzan is crucial. Her caseis. persis-

tently described as one dealing with
removal of a feeding tube; that is,
L refnoving mtru51ve, unwanted medrcal

removal of the tube, they wanted it in
place for administering medications
and fluids that would reduce seizures
while she died. What they wanted
stopped was not the intrusion of the
tube but its use to nourish and sustain
her life. What they wished to declme

> was not medical intrusion but .nedrig
- “ment. To see this is tobegin tosappte-

ciate.the force of a sentence from
Justice Scalia’s.concurring opiniof:

“Suppose that Nancy Cruzan were in
precisely the condition she is in today,

except that she’ could be fed and drgest _
food and water without artificial assis-

tance.” Indeed! We.would then.

dlstmgurs very qulckly ‘between those .

€ treatment ‘and those whose
aim was to stop.. nounshmg a person
without cognitive’ capacrty inorder to
bnng about that person s death

if Justlce o Connor's
“view about the enforce— :
" ability of advance
. .directives wins the.day,
we will have developed
~a constitutional right to”
.aSSlsted surcrde

(7) ThlS suggests a duff culty wrth the
possible public policy compromise out-

was 0. reject burdensome »

lined .in (2) above. Those desiring to *

refuse nourishment in-order to die,or
those for whom such a desire, convinc-.
ingly documented, is asserted by a-duly
appointed: surrogate, da
without assistance. :They want a con-
siderable: amount of help from medical
personnel, although this:help .is no
longer characterized as:intrusive."What
they want‘may properly be ‘described
as assistance:with suicide. That may
pose, :and we should hope it-poses,
grave. -difficulties for. many-caregivers.

o:not wish to die.

N

‘And. it may also permeate our ‘caregiv-

ing institutions with a kind- of profotnd
symbolic dissonance.
Q‘Connor’s view—that wishes ex-
pressed in clear advance directives

~ have a ceonstitutional right to-be en-

forced—wins the day, we wi-ljl'hav"e
developed ‘a constitutional right to
assisted suicide. . The sense that all of
us are aggrieved whe’
low citizens takes hig life (a sense

o 1 Justice:

e of our fel-




enshrined in the common law tradition

which Justice Scalia admirably un-.
packs) will finally give way to the belief
that we are isolated, autonomous indi-
. viduals. The majority opinion seems to =~

- acterlzatron of wnthdrawmg a teedrng
recognize that such questions may be

involved, though it does not coherently
address them. Noting that “the majori-
ty of States in this country have laws
imposing criminal penalties on one
awho assists another to commit suicide,”
_ the Court majority writes: “We do not
think a State is required to remain neu-

untary decision by a physically able
"~ adult to starve to death.”

implications for artificial feeding cases,
is never precisely related to the Cruzan
case in the majority opinion.
however, we see that assisted suicide is
under debate here we might well think

Justice Scalia correct when he says that.

such an issue ought to be a matter for

public debate rather than constltutlonal,

‘determination.

It needs to be sald
clearly that withdrawing
 afeeding tube—at least
in cases like that of
Nancy Cruzan—is prop-
erly construed as an act
that aims at her death.

~ (8) In the face of the terminological
confusions that abound in the majority
opinion and in Justice Brennan’s dis-
sent, it needs to be said again that with-
drawing a feeding tube—at l€ast in
cases like that of Nancy Cruzan—sis

. properly construed as an act that aims:;
at her death. The care she is receiving, -
~even if we call it medical treatment, is-.

not experienced by her as burdensome;

hence, withdrawing the feeding tube is

treatment.
since it preserves her life.
the life she lives is not one that would
be the first choice of any of us. But our
responsibility is to benefit the life she:

has, not to determine whether her life -

| noted in (6) above, when we stop

feeding we do not necessarily cease all .
medically intrusive intervention. We . -
stop feeding not to free her from a bur- -

den but to see to it that she dies. Up to
the present time we have been unable
to face this truth—hence, the terminol-
ogical confusions. Perhaps a frank

' duce a tew anemlc leaves.
But that
claim, potentially so far-reaching in its .

_Oncé,r

_ ‘coimes increasingly

"srgmﬁcantly, feedmg
"ﬂourlshed and" wé fi

Nor is the care useless,

Of course,. "great deal of Pfopping

“others should’ try to-give it

acknowledgment that we were indeed
recommending assisted suicide would

. be migre honest.

1'am aware, of course, that my char-

tube as aiming at her death will contin-
ue to_be disputed. For example
Richard McCormick, S.J.,"has suggested

~ that we consider the following analogy:

“Suppose’ humcane winds bend and
break a saphng tree. We prop it up,

v hopmg to revive it, but see that it will

t : _ ._never return to full budding form, éven
tral in the face of an informed and vol- -

though it will stand and possnbly pro-

So we
remove the. prop and thé tree dies.

. What killed the tree? Was. it not the
.hurrlcane winds? Analogously, if we

remove nutritional props_from Nancy,

‘was it not the original anoxic trauma

that, caused her death, that kllled her?”
The short answer to thrs no doubt
rhetoncal question is * " Moreover,
as’the language of assrsted suj

become apparent to all 'that the nswer
is “no." MeCormickis' cldim that we
are simply “letting dig” those in Ms.

Cruzan's crrcumstances when we stop’

nourrshment will ¢ prove’. © have been a
stopgap’ measure—-—language nieeded to
tide.us over .while- we worked up the
gumption, to face .2 mare adequate

" description of the att.”"A hurian being
who doés not or cannot achieve “full

budding form,” who puts forth only “a
few anemic leaves,” but who can con-

tinue indefinitely to live this less-than-

fully-flourishing life with some assis-

tance (proppmg) from us, is not a- dylng
hirha

rhan’ beihg:'- She may be ill°or seri-

“ously disabled; but she s 'not dying.
And; therefore, she canriot be“allowed
“'to dié,” though she can be killed:”

* As™infants, all of us werg in rieed of
d’good deal of proppmg——mcludmg,
me 043 have
to |magme, now
plng Others of

Ifwe need it,
“If others
need it,'we $hodld try to give it. The
fact that érie -of us'is very: anemic and

in need of ‘endless-propping means sim-

has any benefit of worth. Moreover, as - ply that Gthers mitist benefit that weak

life 45 best they cari*and“refrain from

' 1udgmg it as a life of no benéefit to the
one who lives it.-

9)- The vrewpémt outhned in (8)
above may be grotinded:in: religious

belief, but it needs no such’ground. Its

warrant may be sifriply’ a firm commit-
ment to treat human beings equally,
makrng no comparatrve ;udgments

- erations.

about the worth of others’ lives. Justice
Stevens in particular seems to worry
that “faith,” “some theological abstrac-
tion,” “theology” or “speculative phi-
losophy” may without any constitution-
al warrant be inserted into these delib-
He need not fear. In fact,
something almost the opposite is true.
The position held by the dissenters
in the Cruzan case would be saie only
in a community with certain widely
shared religious beliefs. We can see
how this may be if we recall an argu-
ment made by Albert Camus about
capital punishment. He suggested that
the justice or injustice of the death
penalty depends on the ultimate frame

~ of reference within which it is used and

understood. Capital punishment could
be justified only where there was a
socially shared religious belief that the
final verdict on any person’s life was
not given in this world. In such a reli-
gious society, to condemn a_fellow
human being to death would not
involve divine pretension. Those who
issued and executed the verdict would
know that, however necessary it
seemed to be, it could still be over-
turned by the only perfectly competent
judge, God himself. But what of a soci-
ety lacking such shared beliefs? In it,
Camus thought, execution must'mean
elimination from the only community
that indisputably existed; and, hence,
execution would be a godlike activity.
Only in a society that believed in the
Eternal could it be right to exercise an
ultimate mastery over this finite life.

Our responsibility is to
benefit the life Nancy
has, not to determine
whether her life has any.
benefit or worth

Similarly, it would be one thing to .
judge Nancy Cruzan’s life no longer
worth our care, to aim at her death, if
we shared the belief that in so doing
we were handing her over to One who
might discern in her worth beyond our
ability to discover. It is quite another
when our-decision eliminates her from’
the only_community we are agreed in’
valuing. The worth of her life, however
disabled she may be, lies simply in the
fact that she shares with us the human
community. As far as.we as a publicly
constituted people are concerned, she
is either valued and treated equally
within this community or she is '
deemed less than our equal.
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(9.5) About all these matters ]ustlce_
Stevens is very confused. 1 offer here
“only half a thesis for reasons of charity.
He argues against equating Nancy
Cruzan's'life with “the bnologncal‘ per-"
' sistence of her bodily functions.” Is she
no fonger a hvmg human bemg? Well, -
not exactly. “Nancy Cruzan is obvi-
ously ‘alive’ in a physiological sense.
But for patients like Nancy Cruzan, _
who have no consciousness and no o
_'chance of recovery, there is a serious
‘question as to wheéther the mere persis- =
L ~tence of their bodies is ‘life’ as that =~ *
a e . word is commonly understood, or as it
ST s used in both the Constitution and the
Declaration of Independence.” Yet;
_Justice’ Stevens does not recommend’
) buryung her while her heart still beats.
Mtis clear that in wanting to let her die
“he is, in fact, turning against not her’: "
tr,eatment ‘but’that physiological life’ o
' (bnologtcal persnstence) she stuII has £y

.. We stop feeding not to

= free Nancy from a:bur-

. denbuttosee to it that:

...she.dies. Until the" pres-
ent time we have been B
‘unable to face'this truth.

. Justice Stevens is concerned that " ¢ L B
-Ms. Cruzan'’s rights to life and liberty R
-are in conflict. By.holding that her “life =~~~ - - oo

...expired when her- ‘biological existence: -

_:ceased serving any of her own inter-- ot
ests,” .he no longer .needs to. worry' o
about her right to_life—since she is - Sl
dead. Yet, of course, he must presup-::--
pose some kmd of ongoing extstence ifoen o

. heistobe concerned for her jnterest i 7

.~ liberty, in freedom from unwanted -

.. -, medical treatment. He: goes:so far as'to -

- suggest different., defmmons of life and
- .death for dufferent people. ..
.. might argue that our life ends whien our:

continued baologlcal existence no*
- longer serves any..of our other interests;” - %
“others of us might define life “to.~ &

. .encompass every form.of blologlcal
. persistence by a. Jhuman. being.” ©

- Evidently.we get to.chqose’ whether'wé -~
_..are still alive, still a member of a com=" -
. mupity. and entitled to its’ care, and we: : -

get to make different choices and “die”++:-
at different points.along some spectrum .
~of. possabllmes Here is a recipe for » ™
.-chaos.- More |mportant such confused -

.. -and confusing views will make it only” " -

-. more difficult than. it has already: -
: become to believe that we share"a

common life and have a stake in the
lives of each other.
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“Cruzan‘s

N

My initial reaction to the Supreme =

Court decision in the case of- Nancy

“Cruzan was quite critical. Why? Four
-+ reasons especially. “First, | judged that
oneof its priffiary reperciissions would -
“be to ‘remave families from participat- -
# ing«in*decisions concerned with the *

best interests of their dear ones. | view
such distancing as highly undesirable.

There should be in morality and public’
policy a presumptlon that famlly mem-’

bets are. best positioned” ‘to determine

~. what an: ;incompetent ramrly member

would choose or what is‘in the incom-’

" ‘petents et ititerest. A presumptlon'
"o yields. of course, to contrary ‘evidence.

_But ;o disallow .Lester ‘and Joyce -
_ ’testlmony to qualify'as a
“.- souree ioffcléar and convincing evi-

dence struck.me as a presumption:in

the opposite direction, and therefore

divisive of families.

't My second reason for-a critical re-, '

sponse-was that-the Supreme Court,
very much as Missouri had-done;’ left
totally unprotected those who have
been incompetent from birth and
babies: Missouri’s Supreme Court had
asserted that its interest in the preserva-

- tion of life was “strong enough to fore-
. close -any. decision-to refise treatment
. for anvincompétent. person unless that
: person:had ;prevrously evidenced, in
..~cleat. and: convincing terms, such a
decision for herself % +(Justice Stevens in- o
- sion would foster a general reluctance . -
- to start life-preserving interventions:if it™ - =
“+is to be so difficult to stop them when

his dissent.) - Absent that previous -

- dence, the-interest in preservation”of "

+ Jdife-prevails. . This means that the

. - always incompetent (e.g:, Joseph
- .. Saikewicz,. John Storar) must be kept
-~ -alive -no matter>what." “When' the-

- Supreme- Court says that such’an evi-
dentrary requirement (clear and con-

vincing, from. the patient herself)is' not
unconstitutional, it mears that it does
not wviolate the. liberty interest of the

- incompetent contained in the due pro~
- cess-provisions: of the 14th"Amend-"
‘ment. But that:seems to imply that the"

always-incompetent: have ‘no such lib-

erty interest. -Strictly speaking, ‘I sup- -

Rev. chhardA McCormick, S.J., is the

‘John A. O'Brlen Professor of Christian
Ethlcs at the Umvers:ty of Notre Dame

Clear and Convincing
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']:Nancy Cruzan

Case of
by Riéhérd A. McCormick, S.J.

“Posé; they do not. That is, those who
were never really free hardly have lib-
erty interests. But at the root of the fib- .

_erty interest is the dignity interest. And.

they certamly have that. _ '

My third reason for an initial nega-
tive response was the lack of a sus-
tained and enhghtemng analysis of the
state’s ‘interest in the preservation of

life. Justice Stevens adverted to this in .

his dissent. Indeed, by failing to make ~

this analysrs the Supreme Court

_seemed to equate the preservation of

-life with the preservation of the biclogi-

“cal persistence of Nancy's bodily func-
, tlons :

;f-.'There should be in

+ morality'and in public
‘policy a presumption
that-family members are
best positioned to deter-
mine what an incompe-
tent family member
would choose or what
is.in the rncompetent'
: ,.~'best mterest s

- Fmally, |f eVldence must be clear
and convincing from the patient her-
self, it struck me" that the Cruzan deci- -

they “are: no- Ionger benefrcral te the
patient. ) ‘

My second: reactlon was much less

critical.  Once again; for several rea- == :

“sons: “First, it is clear that the:decision -
~was.crafted alofig'the most narrow

- grounds: It stated enly that Missouri’s

ieightened evidentiary requirement
was not unconstitutional. - it did not say -
it was necessary or wise or the only. -
available approach: " In other words,
the Constitution. permits,-but:- does not
require, a heavy burden of proof. |
believe it was to be expected that the
Court’s ruling. would be strictly con-
‘structionist. That did not help the
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Cruzans very much; but it leaves a lot

of room for future development, what
‘Justice O'Connor refers to as “the more
challenging task of craiting appropriate
procedures for sateguardmg incompe-
tents’ liberty interests.”

Second, the Court explicitly

acknowledged for competent persons

problem as follows {citing . Youngberg v
Romeo): ““Whether respondent's ‘con-:
stitutional rights have been viplated
must be determined by balanging his»
libetty inter "‘»agamst the relevant -
state interest.” This is the structure not
only of the constitutionalissye, but also
the structure of the moral issue.

the existence of a constitutionally pro-~Central to.- both- the eofistitutioial and*"

tected (14th Amendment) liberty inter-
est in refusing unwanted medical treat-
ment. Indeed, it agrees that such a lib-
erty interest perdures into incompeten-
cy when it, along with Missouri; $up-
ports a surrogate’s decision to reject
treatment as Jong as there is clear and
convincing evidence of the patlent s
wishes. '

Central to both the con-
stitutional and moral. =
issues is a balancing of
interests, specifically =
those of Nancy and -
those of the state.

Thrrd there are indications in the;
dicta that the Court would find lesser
evidentiary demands and other
arrangements constitutionally accept-
able. For instance, writing about surro-.
gate decision makers and the duty of a
state to accept such decisions, Justice
O’Connor states:
duty may well be constitutionally -
requnred to protect the patient’s, liberty
* interest in refusing medical treatment.”
Finally, 1 am relieved that the Court

did not anchor the right to. refuse treat--

ment in the right to privacy. Indeed it

explicitly rejects such a basis when it

notes {footnote 7) that “we believe.this --
issue is more properly analyzed ‘in
terms of a Fourteenth Amendment lib=
erty interest.”

At this juncture it is approprlate to-

make two points. First, | am not a con-

stitutional lawyer or historian. . There-.

fore, | read the constitutional aspects of -
this decision as an amateur. Second;
however, it is remarkable how_,mdr_stm,
guishable is so-called constitutional

reasoning from straight-out moral .rea-. -

soning. Because of this considerable -

overlap | am emboldened to. continue -
the discussion and raise some philo--
sophical issues that seem to me to:be -

incomplete.

The Supreme Court has clearly
acknowledged a liberty interest.in-
refusing unwanted medical treatment. '
It has also acknowledged relevant state
interests. It describes the constltutronal

 Midwest Medical Ethics  Fall 1990

“In my view, such a’

moral issue is a balancmg of interests,
specmcally those of Nancy and those.
of the state. Betore a balancing of
interests can be successtully .accoms-
plished, an accurate statement of those
interests must be made it'is here that |
find the Court’s analysis quite vulnera-
ble.

. Let me beégin with the state’s interest.
As the Court notes, “Missouri relies on

vation of human life, and there can be
no gainsaying thiis interest.”

Realizing that this ‘js a very general
statement, the Court tries o’ pamcular-
ize it by notlng that the state’s in
is really in safeguarding “the personal

element of this choice [between life
- and déath] by heightened evrdenttary ‘
requirements.” These ”helghtened evi-. .
. dentiary requirements” refer, of course, ~

to the” patients” own earlier statements

made while :competent. One can bick-. ..

er all day whether clear and convincing.
personal statements are the best way to
protéct the “personal element.”

Obviously; Justice O’Connor thinks
other ways would be constitutionally
acceptable. She notes that the Cruzan
‘decision does Aot "prevent States: from
developing-othet approaches for pro-

tecting an incompetent mdlvudual s lib-

erty: 1nterest in, refusmg medncal treat-
ment.”

But. thls is: not my concern lt is
" rather. “the personal element of this
.choice”. as.the state’s; interest to be pro-..
tected.;xWhat does this phrase .mean? .
The Court notes- that “the choice
between life and-death is a.'.deeply per-
sonal-decision of-obvioy and over-
whelming finality”:and it wanfs to pro-
tect this ‘personal:-dimension, True.
-enaugh, but perhaps.not eno
truth... Decisions.that-can lead to life or,
death_are indeed ordinarily “of obvious,
.and overwhelming finality.” The Court
Ancludes the: removal of } ‘n'c'y s gas-
trostomy tube:in this category But,
- Nancy's situation is.not ordinary. She _,

"is-in_a persistent vegetative state..

-Release from:- this state is Hardly .a-mat-
. ter of “overwhelming finality.” What is
- or was of overwhelming finality, 1

would argue, was the original cerebral -
msult that left Nancy in this condition.

=Brennan immediately continues:
- only -state-interest asserted here is a
" genieral intérest in the preservation of
“life,”

- general interest in someone’s life, com-

Let.me: put thrs m “another way. The -
""Court professes an interest in “the per-

sonal element.of this. choice.” it was

:precrsely thig “element” that led it to

‘support the constitutionality of

~Missouri’s heightened evidentiary

requirémeénts. At this point, however, |

" want to question the significance of this

“personal ‘elefment” in_these circum-
stances. Once a person is in a persis-
tent vegetative state, there would seem
to be.no “personal element of this
chorce .remaining:to-protect. What |

.am. suggestmg is that the analytlc Soft -

spot..in the, Court 5 approach is the’
equation of a.decision about the persis-

. tently vegetative Nancy Cruzan with an

“ordinary” decision between life and

~death.. ...
its interest in the protection and preser- .

The urgent question is
" the evaluation of life in
' a persistent vegetative
state:ds such-a life a
value to the ohe in such
~a condition? Is its
preservation a benefit to
the patient and there-
forea state interest?

-The point l am makmg can be urged

from several different perspectives. For

instance, in allowing Missouri’s height-
ened evidentiary requirements, the

.Court asserts'that*we think a State may

properly decline to' make judgments
about the-‘quality’ ‘of life that a particu--
lar individual may enjoy, and simply .
assert -an unqualified interest in the

;preservation of human life to be
-weighed ‘against:the constitutionally

‘protected interests of the individual.”
In short, no* quallty+of-lrfe judgments.
Paradoxically, in refusing to allow any

-quality-of-life dimension, the Supreme -
- Court-(with Missouri} is actually making

- precisely: such-a judgment. It is saying

~that preserving a life-even in that condi-

- tion" represents:a value to the person'

- and a state interest. -

~ But does it really? | believe Justlce '

- Brenna_‘ﬁ is much closer to the truth
'when"he argues that:“no state interest
.;could-outweigh the rights of an individ-

~wal:in:Nancy Cruzan’s position.”
“The
But the state has no legitimate

pletely abstractéd from the interest of
the person living that life, that could
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outweigh the person’s choice to avoid
medical treatment.” Justice Stevens is
getting at the same idea when he
asserts that Missouri’s policy “is an
effort to define life, rather than to pro-
tect it.” He-continues: “Missouri
i nsists, without regard to Nancy Cru-
zan's own interests, upon equating her
life with the biological persistence of
her bodily functions.” He sees this as
aberrant. So do I. And it is at the very
heart of every key notion in this discus-
sion (state’s interest, patient benefit).
The urgent question is the evaluation
of life in a persistent vegetative state. Is
such a life a value to the one in such a
condition? Is its preservation a benefit
to the patient and therefore a state
interest? Avoiding this question is obvi-
ously the more comfortable path. But it
cannot be avoided, it can only be
delayed. Missouri gave its answer
when it referred to “the immense, clear
fact of life in which the state maintains
a vital interest.” Obviously, then, the
“immense clear fact of life” is identified
with any life regardless of condition.

For several years | have
asked audience after
audience if they would
'want artificial nutrition
and hydration were they
irreversibly uncon-
scious. With virtual
unanimity the answer
has been no.

Some philosophers also take this
point of view. Writing about artificial
nutrition and hydration for permanently
vegetative patients, William May and
others stated: “In our judgment, feed-
ing such patients and providing them
with fluids by means of tubes is not
useless in the strict sense because it
does bring to these patients a great ben-
efit, namely, the preservation of their
lives.” {Issues in Law and Medicine,
vol. 3, no. 3, 1987.) This “great bene-
fit” and Missouri’s “immense, clear fact
of life” strike me as examples of biolo-
gism or vitalism. By these terms | refer
to a positive evaluation of circulation
and ventilation regardless of what per-
sonal goals it enables for the individual.

We are understandably afraid of
allowing a quality-of-life ingredient a
role in decision making for the incom-
petent. It is dangerous. But | agree
with Bernard D. Davis, professor emeri-
tus at Harvard Medical School, that
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“irreversible coma is so clearly defin-
able, as a special class, that it could be
given special treatment without starting
on a slippery legal slope.” (Wall Street
Journal, July 31, 1990.) What is that
special treatment? A reversal of the
presumption currently honored. At
present, absent any prior expression of
preference, we must presume an inter-
est of the patient, or the state, in contin-
uing life support. Davis proposes that
in this extreme case (persistent vegeta-
tive state) evidence of a prior request
should no longer be required. With
appropriate safeguards we should pre-
sume a preference for termination of
treatment.

What is the basis for this shift of pre-
sumptions? Davis refers to a “meaning-
ful estimate...of public attitudes” and
suspects that a survey of such attitudes

- would find a large majority opposed to

continuing life-preservation for persis-
tently vegetative patients. | do not have
to suspect this. | am convinced of it.
For several years | have asked audience
after audience if they would want artifi-

cial nutrition and hydration were they

irreversibly unconscious. With virtual
unanimity the answer has been no.
These people were saying that they did
not regard continuing in that condition
a benefit to them. For if they regarded
this as a benefit, especially a “great
benefit,” they would be inconsistent in
rejecting it if the treatment were other-
wise not burdensome. If the vast
majority of people do not regard exis-
tence in a persistent vegetative state as
a genuine benefit, why should the state
assert such continuance as an interest?
In Justice Stevens’ words, “life, particu-
larly human life, is not commonly
thought of as a merely physiological
condition or function.” For that reason
Stevens concluded “there is no reason-
able ground for believing that Nancy
Beth Cruzan has any personal interest
in the perpetuation of what the State
has decided is her life.”

The Supreme Court has judged that
Missouri’s heightened evidentiary
requirements are not unconstitutional,
that they are not an infringement of
Nancy’s liberty interest. Implied in
such a view, | believe, is a further judg-
ment that continuance in a persistent
vegetative state is a patient benefit and
therefore a state interest. | cannot
accept that. So, while the Cruzan
opinion has in my view analytic soft
spots, it does leave the door wide open
for further development. In that there is
hope.
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CRUZAN: Discussion Questions

Questions following the Missouri Supreme Court decision

1. The Missouri Supreme Court felt there were two separate interests in life that were at stake here,
viz., the interest in sustaining the life of the individual patient and the interest in the sanctity of life
itself. What arguments can be brought to bear to show the priority of one interest over another?

2. Did the court view Nancy’s condition terminal or non-terminal? What difference did it make in
the outcome of the state court’s decision? Is there a moral difference between life-sustaining and
death-prolonging treatment? How is “terminal” defined?

3. Dr. Meilander suggests that at issue is the determination of “a life not worth living,” rather than
the determination of a treatment as useless or inadequate. Can you give the arguments for/against
his position? In your opinion which is the stronger argument? Why?

4. What is the role of the surrogate in cases where the patient once had decisional capacity and in
cases where the patient never had decisional capacity? Why is there a difference here? How can
you argue that Nancy’s parents ought/ought not be her surrogates?

5. How would you identify the philosophical foundation for the Missouri Supreme Court’s deci-
sion? Do you agree with McCormick that it is “legal positivism”? Could it be any other position?

Questions following the U.S. Supreme Court decision

. What is the most convincing argument you can make that the preservation of human life is not
simply the preservation of vegetative life? Where is the weakest point in your argument?

2. Why does the Court state that to base its majority judgment in a “liberty interest” is a stronger
argument than to base it in “the right to privacy”?

3. Again, there is a “balancing” of liberty interests against the state’s interest in preserving life.
Like much ethical argument that attempts to balance one good over another, the U.S. court placed

personal liberty over the state’s interest. Do you think the argument is strong? Where is its weakest
point?
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4. Is it ethically significant that Nancy’s food and hydration was administered through a

gastrostomy tube and that Karen Quinlan’s air was administered through a ventilator? What reasons
do you have to support your answer?

5. Why is the definition of death ethically significant? All states recognize the heart/lung definition
of death (when the heart stops beating and the lungs stop breathing) and most states recognize brain
death (a flat EEG signifying no activity of brain or brain stem). Brain death is a product of this
century. Why did it come into being? What ethical significance holds here?

6. Efforts are being made to extend “brain death” to include the irreversible loss of higher brain

activities (consciousness) as one finds in patients in a permanent vegetative state. Argue this issue
pro and con.

Further Readings

Midwest Medical Ethics. 1989. 5:1 and 2 (Winter-Spring). The entire issue is devoted to the
Missouri Supreme Court ruling.

See also:

Susan M. Wolf. 1990. “Nancy Beth Cruzan: In No Voice At AIL” Hastings Center Report 20: 38-40
and James Bopp, Jr. 1990. “Choosing Death for Nancy Cruzan.” Hastings Center Report 20: 42-47.

Midwest Medical Ethics. 1990. 6:4 (Fal). The entire issue is devoted to the U.S. Supreme Court

ruling. (Midwest Medical Ethics is the precursor of Bioethics Forum, published by Midwest
Bioethics Center, 1100 Pennsylvania Avenue, Kansas City, MO 64105)
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