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According fo-an ancient Greek poet, the fox knows many things, but the hedgehog
knows one great thing. I the poet is right, then Jerry Abramson is a hedgehog. First
elected mayor of Louisville, Kentucky in 1985 and then reelected twice, Abramson knew
his city must learn to work with other jurisdictions in its area if it was fo prosper. Between
1960 and 2000, Louisville's population dropped from 391,000 to 256,000, its factories
drastically reduced their workforce, and ifs middle-class whites drifted to suburbs and
beyond. A Brookings report did not paint a pretty picture:

Louisville and the surrounding Jefferson County had split into politically separate
and routinely hostile enclaves—an increasingly poor, black, and highly taxed core
city; a cluster of relatively affluent eastern suburbs, with scores of small cities more
akin to homeowners’ associations than municipalities; and a large swath of unin-
corporated, blue-collar neighborhoods to the south and southwest characterized
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animents. All were further separated from their metropolitan neighbors fo the
by the Ohio River, the Kentucky-Indiana [s]tate line that follows it, and a long

hisfo of mutual disdain. And in every other direction, they were surrounded by

"il ural Kentucky counties averse to change.
smatll

3, Louisville merged with surrounding Jefferson County—thanks in large measure
forts of Abramson and Jefferson County Judge/Executive Harvey Sloane. Abram-
easily won the top job in the new “Louisville Metro,” acquiring a domain six times
o than the city of Louisville and containing twice as many people as the city had in
became responsible, reports The Economist, “not just for urban areas, from the
! rubber picnrs to the newly hip Buichertown, but suburban subdivisions and farms.”
']hin the new consolidated city—county government, Abramson led efforts to:

'k Create o “City of Parks,” a public-and-private partnership to add 4,000 acres of
suburban parkland
prove public safety, adding police officers and launching @ new communications
 network for emergency responders

vitalize downtown with projects such as a new riverfront arena, an entertainment
district expansion, a Museum Plaza tower, the Muhammad Ali Center, new hotels,
~ and more
ep Lovisville’s economy strong by affracting and creating new jobs, with initia-
tives in the life sciences area

¢ Transform a public housing project into a mixed-income neighborhood

Improve public health by establishing a new community-wide Emergency Medical
- Service and launching a Healthy Hometown Movement with community partners
. focuthigh rates of obesity, diabefes, heart disease, and cancer

l"k"Reduce the size of government by 10 percent while improving the delivery of basic
seryices

uiside of Metro Louisville, Abramson’s influence grew, extending northward across
Ohio River into southern Indiana, with which Metro Lovisville shares an economic
ure. Indeed, Greater Louisville Inc., the metropolitan chamber of commerce, helped
ompanies like Geek Squad, a computer-service ouffit, move beyond the city’s borders,
ed on the philosophy that it's better that o company locate in the next county than
/59y, Chicago or Atlanta. Greater Louisville Inc. also addressed a big problem for a
iy fhat claims to be a logistics hub, namely, the two aging, congesfed bridges that link
Ouisville and Indiana. Greater Lovisyille Inc. joined with its equivalént in southern Indiana
romote plans for two new bridges and began considering whether, and how, to share
nue from a new industrial park in southern Indiana.
esides the creation of Metro Louisville and the work of Greater Louisville'Inc., there is
ird element in the economic development of the area that shoyld be mentioned. The
ate of Kentucky embraced sweeping educational reforms, including major support for
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expanded research at the University of Louisville and a “new economy” agenda empha-
sizing the commercialization of research-generated knowledge. "y
Why are so many mayors across the country forming alliances with nearby settlements?

Whattactors make these alliances—not fo- mention consolidation—so hard-lo achieve?

Chapter 2 argued that public administrators find themselves, for better or worse, in a force
field of politics. To drive that point home, the chapter presented a simple model of the
political environment in which the head of an agency must operate (see Figure 2.4). In
that model, the agency is surrounded by legislative bodies, political bosses, courts, cognate
agencies, other governments, clients, nonprofit organizations, the media, subordinates,
and labor unions.

This chapter takes a close look at just one set of relationships in that force field of poli-
tics: the relationships between an agency and other jurisdictions. And what a set of relation-
ships this is! First, there are the relationships between scores of federal agencies and 50
state governments. Then, there are the relationships between state capitals and their local
governments. How many local governments do you think there are in the United States?
Here are the latest figures from the Statistical Abstract of the United States 2009:

Counties ) 3,033
Municipalities 19,492
Townships and towns 16,519

Total 39,044

This means that state capitals must, on average, manage relationships with 781 local gov-
ernments (39,044 divided by 50).

But the universe of intergovernmental relations (IGR) does not end there. In addition
to counties, municipalities, and townships and towns, there are 13,051 school districts and
37,381 special districts. The latter are authorized by state or local law to provide only one
or a limited number of designated services—such as water and/or sewage services, natural
resource management, fire control, public housing, library and educational services, and/
or health care. Special districts or authorities are the fastest-growing form of local gov-
ernment, with almost triple the number since 1952. Meanwhile, the other forms of local
government remain about the same, and because of consolidation, the number of school
districts has declined to one-fifth of what it was in 1952. i

The importance of IGR to program management cannot be overemphasized. Apart
from a few programs, such as the administration of the Social Security system, the fed-
eral government is not a direct provider of domestic public services. Instead, the majority

’

Sources: Edward Bennett and Carolyn Gatz, louisville, Kentucky: A Restoring Prospen.'y Case
Studly: {Wﬂshlng#on, DC: Brookings, 2008); www.louisville.gov/ mcyor/blography, “The Rise of
the Super -Mayor," The Economist (March 8, 2008); Carolyn Gatz, “Job Sprawl Could Weaken
Louisville,” Courier-lournal (May 17, 2009); Conor Dougherty, “Localifies Facing Merger Push,” !
Wall Srreer Journal (March 5, 2009] www.citymayor.com/mayors/louisville-mayor,
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,ﬁd al domestic programs are implemented through a complex arrangement among:
: tate, and local governments. This approach to public services delivery reflects the
o Linited Stales.is.a.fedaral.systom.in-which-responsibilities-are-burtrdivided-
among separate levels of government, each possessing a base of legal and fiscal

{he sheer number, importance, and—as we will see in this chapter—complexity of

, it should not be surprising that we are devoting an entire chapter to the subject.

ssion is straightforward. First we will distinguish IGR from federalism. Next we

" ey the evolution of this intergovernmental system, putting particular emphasis on

¢ ﬁé‘nghip between the national government and the state governments. This histori-

nerspective on federal-state relations is followed by an economic perspective, in which

onsider the economic rationale for the national government’s role in the system.

wﬂl turn to other important relations: state-to-state (interstate), state-to-local, and

G -1d.cal (interlocal) government. Lastly, we will examine the implications of the inter-
ramental system for public administration.

. then, is federalism? In its most formal sense, a federal system (such as that of
ed States, Canada, Switzerland, and Germany) stands in contrast to a unitary
tralized system (such as that of France or Great Britain). A federal system divides
between central government and regional governments (states, provinces, cantons,
8); each government, central or regional, is legally supreme in its own area of
sdiction. Thus, in the United States the federal government controls external affairs,
ilates interstate commerce, and establishes rules for immigration and naturalization,
[ the Constitution reserves certain powers for the states: control of elections, local gov-
nments, and public health, safety, and morals. Although some powers are shared between
VEFnments—taxin £ and spending for the general welfare, defining and punishing crimes,
forth—the traditional or “layer cake” model of federalism assumes that functions
propriate to each level can be defined with reasonable precision and should be kept
endent. This view holds that the three levels of government—national, state, and
y separate, like a cake baked in three layers, which are placed one
Hihe other with icing in between.
fton M.Grodzins and Daniel J. Elazar reject this model of the federal system, pre-
g_ihslead a marble cake model of federalism,! According to Grodzins and Elazar,
aration of functions is both impractical and undesirable when governments operate in
“8dme area, serve the same clients, and seek comparable goals. This view holds that the
“Tative relations among the various levels of government result in an intermingling

ties like a cake made of light and dark batter mixed to give a streaked, marblelike
Cdrance. '
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Models should simplify the world, but layer cakes and marble cakes take this 51:119]1[1
tion a little too far. We need a more accurate picture of how governments operate lﬁg'eth
inthe scame pragram area That is, what are the relationships among .Jdmlm;lratms' -
federal system? We also need to recognize that many more governments are involyed i ;
the concept of federalism implies. .

A major deficiency of federalism as a descriptive model is that it tends to rccogn
mainly national-state and interstate relations but to ignore national-local, state-]pg
national-state—local, and interlocal relations. In contrast, intergovernmental !‘eiaﬁb

“includes as proper objects of study all the permutatlons and combinations of reiau
among the units of government in the American system.”? .

Federal-State Relations: A Historical Perspective

R

Talk about the evolution of the intergovernmental system may offend bureaucrats in Was
ington, a city where a feeling of national dominance and self-importance always sce
to be in vogue. It may bore the life out of many journalists, who tend to be preocc'lii;i
with what is current rather than long-range historical changes in the relationship am
national, state, and local governments and agencies. Nevertheless, the relationship of sta
to the federal government is the cardinal question of the U.S. constitutional 5yqlem.x
cannot be settled,” Woodrow Wilson once wrote, “by the oplnlon of any one generatioj
because it is a question of growth, and every new successive stage of our political and ¢
nomic development gives it a new aspect, makes it a new question.” Wilson could not ha
been more right. As we shall see in this section, IGR have changed greatly since the eas
nineteenth century. These changes are closely linked to the overall growth of g buvemmé
in American society. As public administration has come to play a larger and ldrgﬁrm
in our lives, the links among the different levels of the federal system have become b,@_
tighter and more complex.

Dual Federalism (1789-1933) o

The idea of dual federalism is simple: The functions and responsibilities of the Iedcral"
state governments are separate and distinct. For example, in the first half of the nmelet‘«!}
century, when emerging economic interests sought subsidies or tax breaks, they were Ijke
to go to their state government. But when those interests wanted protection from compe
tion by cheap imports, they had to go to the national government. :
Roughly speaking, it can be said that this era lasted until the New Deal yeat$§ ofx
1930s, despite the fact that cooperation between mmrmai and state governments O mﬁ
ters such as railroad construction and banking existéd both before and during Frank
Roosevelt’s administration. But not until the New Deal dld the idea really take hold: ﬂ‘

. the national government and the states were complementary partsl of a single governm.ﬂ!“

mechanism for coping with problems. : A

-
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o}

Depression of the 1930s led to several new and_important changes in JGR..
"'Sécufi?y_ﬁm_uf_l 935, for exampie, included national grants for state and local
Joyment and welfare programs, and the Housing Act of 1937 was the first instance
al involvement in local public housing. The Tennessee Valley Authority, created
: charged with developing the Tennessee River and its tributaries to promote

i electricity, irrigation, flood control, and navigation.
the era of cooperative federalism, IGR became more centralized in Washington,
¢ of federal dollars became more important. Without question, the national gov-
d given money to states since its creation; in fact, the first such grants-in-aid were
ay the debts the states had incurred during the American Revolution. Since the
()s. however, the tendency had been for the national government to give money for
E—;j}u;poses. Such categorical grants—as they are also called—require that funds be

or particular programs in particular ways (in other words, “with strings attached”).

ederalism (1960-1968)

cal growth in national aid to state and local government began with Franklin
t's New Deal in 1933, then it is fair to say that the most explosive period of such
curred during Lyndon Johnson’s Great Society (1963-1968). The number of grant
grew at an astounding pace—from about 50 in 1961 to some 420 by the time
elt office. These programs included both legislative landmarks—Medicaid, the
itary and Secondary Education Act, and the Model Cities program—and smaller
es tailored to the interests of narrower constituencies. Federal aid to states and lo-
ities in this period almost doubled—from $7.9 billion in fiscal year 1962 to $13 billion in
1966. Johnson called his program “creative” federalism. Scholars disagree as to the
live merit, the insight, and the imagination that went into the design of some of these
15, but none dispute Johnson’s creation of many new categorical grant programs.
ive federalism constitutes a turning point in the development of the intergovern-
tal system for several reasons:

** The federal government became a far more significant presence in the daily lives of
IfF :siate and local administrators and in the delivery of government services to citizens,
~ raising practical and philosophical qliestions. Did the individual programs created in
ashington work as intended when implemented in dozens, hundreds, or thousands of
ite and local sites?

1 Thc intergovernmental system became more difficult to manage. Federal adminis-
~trators now had (o manage a larger number of separate and increasi ngly complex
 Programs, work with many more governmental units, and oversee the expenditure

! 6,, Of increasing amounts of money. e
B_ecausa governors, mayors, and other state and municipal officials had a growing
nancial stake in intergovernmental aid, creative federalism developed a strong con-
Stituency that was prepared, when necessary, to lobby for the programs. This lobbying
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activity was carried out either individually or collectively; through scores of organiza-
tions. For links to aver 140 of these organizations, goto wwwsgaverningcom/govlinla—
Five of the largest and most influential of these organizations are listed below:

1. National League of Cities (NLC)

www.nlc.org

. United States Conference of Mayors (USCM)
WWW.USmayors.org/uscm

. National Conference of State Legislatures (NCSL)
www.ncsl.org

. National Association of Counties (NACo)
WWW.Naco.org

. National Governors Association (NGA)
WWW.Nga.org

Governors and mayors complained about categorical grants because their purposes
were often defined so narrowly that it was impossible for a state to adapt federal
grants to local needs. A mayor seeking federal money to build parks might discover
that the city could get money only if it launched an urban renewal program that
entailed bulldozing several city blocks.

Because grants frequently went directly to agencies that ran federal programs, gov-
ernors and mayors found they had less power.

New Federalism (1968—1980)

Richard M. Nixon, who won the presidency in 1968, recognized the five political realities
listed above and created his new policy for IGR accordingly. He would call it the “new
federalism.” To effect the policy of new federalism, Nixon proposed revenue sharing, in
which states and localities would receive funds with virtually no restrictions on how they
might be used. He also proposed the consolidation of existing categorical programs into
broad-purpose block grants in a particular policy area, such as education, with relatively
few restrictions on their use. (The idea of block grants actually had begun in the mid-1960s,
when such a grant was created in the health field.)

Thus far, we have noted two types of grants, and before going further, let’s be clear on
how each works.

1. Categorical grants appropriate funds for special purposes such as Food Stamps (now
the Supplemental Nutrition Assistance Program) for the poor and the construction of
transportation and sanitation systems. Such grants usually require the state or locality
to put up money to “match” some part of the federaljgrant. Categorical grants may
be made in one of two ways: by formula or by individual application. Formula grants
are available across the board to all who are eligible in a/category, such as the blind.
In contrast to formula grants, application or project grants arc made only for specific
purposes and require a complex application procedure. Examples are grants by the
National Science Foundation to universities and reséarch institutes to support the work
of scientists or grants to states and localities to support training and development pro-
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grams. Although there are hundreds of grant programs, about two dozen, ingjuding

Medicaid, account for more than half of total spending for categorical grants.

—— 2 BIOCK EantS are bt grAnTs to $ates Tor prescribed activitics with few strings at-
tached. States have considerable flexibility in deciding how to spend block grants.
Examples include the Housing and Community Development Block Grant (created
in 1974) to provide funds to states and localities for general development purposes
and Temporary Assistance to Needy Families (created in 1996) to provide funds to

states to design and implement their own welfare programs.

In sum, Nixon’s revenue sharing and block grants were part of a strategy to give more
policymaking discretion and responsibility to the subnational governments by diminishing
Washington’s policy control. At the same time, the Nixon administration increased the fis-
cal resources of state and local governments to “do things.”

The New New Federalism (1980—1993)

The inauguration of President Ronald Reagan in 1981 signaled the arrival at the national level
‘of a chief executive committed to reducing the size and scope of government and creating an
intergovernmental system that gave much greater prominence to states and localities. In partic-
ular, Reagan wanted to return to a more dual form of federalism by stepping back from the co-
operative federalism that had developed over the previous 50 years. He also wanted to devolve
certain federal responsibilities to the subnational level. Although the president experienced
moderate success in these efforts, governors and local officials found that their jobshad become
considerably more difficult for two reasons—money and unfunded mandates. During the 1980s,
the era of “new new federalism,” there was less of the former and more of the latter.
Changing national priorities, tax cuts, and mounting deficits drove federal policymak-
ers to cut funds going to states and localities. The numbers speak for themselves: In 1980,
federal grants to states accounted for almost 40 percent of state and local government
~ expenditure; by 1985, they had dropped to 30 percent and would continue dropping until
~ they bottomed out in 1990 at 25 percent.
Another way to look at what was happening in the 1980s is to consider federal grants to
~ states as a percentage of total federal spending. In 1980, grants to states constituted 15.5
percent of total federal spending—by 1990 they were only 10.8 percent. However, during

- George H. W, Bush’s administration, federal funding would rise to about 31 percent and

~ remain at that level during the administrations of both Bill Clinton and George W. Bush.
-~ Compounding the money problem was the problem of unfunded mandates. Most of these
- Tequirements dealt with health, safety, and education. For example, Aurora, Colorado had to
cut thousands of street curbs to make them wheelchair compatible—and in compliance with
the Americans with Disabilities Act. Bids on curb repairs averaged about $1 ;300 apiece—and
Aurora, not Washington, had to find the money to pay for these repairs. Although Reagan had

* pledged to give states and localities more flexibility and authority, that pledge was undercut

h)"an avalanche of such mandates imposed by Washington. Indeed, more than a quarter of
dll statutes in which the federal government preempts state and local laws—setting its own
 “landards and telling the states to enforce them—ywere enacted in the Reagan years,
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Federal courts also created unfunded mandates for the states, issuing orders in areas
such as prison construction and management. These conrt arders often required statesto.
“spend funds to meef standards imposed by the judge. -

Devolution? (1993-2008)

Like Reagan, Bill Clinton came to office wary of Washington and committed to cooperating
with state governments. As a former governor, he especially wanted to reform federal-state
relations. Except in the area of civil rights, he claimed to support state activism. During
the period from 1994 through the end of his administration, Clinton and congressional
Republicans supported policies that delegated or devolved power to the states.

In government, the term devolution (from the Latin devolutus, rolling down) refers to
the transfer of power or authority from a central government to a state or local government.
The idea suggests that solutions to national problems in health, welfare, crime, and the like
can emerge from the experiences of various states—the “laboratories of democracy.” For
example, in recent years, states have embraced a rich variety of education reforms: merit
pay for teachers, teacher certification through testing, minimum competency standards
for high school graduation, and the so-called no-pass, no-play rules for student extracur-
ricular eligibility. In contrast, the federal Elementary and Secondary Education Act and its
progeny set up rigid rules, spent billions of dollars on programs to upgrade the education
of children of low-income parents, and generally failed in their purpose.

An often-cited example of the devolution during the Clinton years is the 1996 wel-
fare reform legislation that replaced the basic welfare program with a program called
Personal Responsibility and Work Opportunity Reconciliation Act. Its name captures
two themes of the law—(1) individuals should take more responsibility for themselves,
and (2) work, not welfare, is the goal of public assistance. The burden of administering
the new program was shifted entirely to states. The federal government now gives block
grants of money to the states and generally requires that the states match these funds.
The law has significant ramifications for federal-state relations. This evolution of power
in the area of welfare is seen as a testing ground for the future. If the states are creative
and successful in enacting welfare reform, other federal programs and powers may be
handed down to the states. .

Clinton and Congress also addressed the vexatious issue of unfunded mandates. In 1995,
Congress passed and Clinton signed a law that requires both chambers to take a separate,
majority vote in order to pass a bill that would impose unfunded mandates of more than $50
million on state and local governments. All antidiscrimination legislation—and most legisla-
tion requiring state and local governments to take various actions in exchange for continued
federal funding (such as grants for transportation)—are, however, exempt from this proce-
dure. The problem with the Unfunded Mandates Reform Act is that it allows federal agen-
cies themselves to determine whether the proposed rules are “economically significant.” In
the first three years of the act, no more than thfegé federal actions triggered its provisions.

Like Clinton, George W. Bush came to the presidency from the governorship of a southern
state. Unlike Clinton, who advocated targeting specific areas for decentralization, Bush advo-
cated, in principle, the return of power to the states—what might be called a state-centered
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though an advocate for devolution in domestic policymaking, especially regula-
pohcy, Bush believed in greatly strengthening the office of the president and the

ﬁ,s support for expandmg the role of the states in making and implementing wel-
'fare reform was countered by his intervention in public education to i impose manda-

b tory natlonal testmg on local systems.

can states and cities expect from the administration of Barack Obama and, just as
nt, a new Congress? A lot, because the Obama administration bought the idea that

‘Alex Brandon, File
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one of the most cffective ways to stabilize the economy is through massive aid to states
and localities. The Recovery Act of 2009 is estimated to cost “dbout $787 billion over sey-
‘eral years, of which aboul 280 billion-will'be adminiSteted By STates AN TOCATITES. AT
90 percent of the estimated $49 billion is to be provided to states and localities in fiscal
year 2009 for health, transportation, and education programs. Within these categories,
the three largest programs are increased Medicaid assistance grants, funds for highway
infrastructure investment, and the State Fiscal Stabilization Fund, which provides aid to
states to plug holes in their budgets.?

Beyond the economic stimulus package is the sense that the Obama administration
will modify or reverse policies many states disfavored. It’s unlikely that the No Child Left
Behind education law will survive in its present form. Environment and energy policies
will probably change even more. For example, states, which have fought with Washington
for years over carbon dioxide emissions, will probably find their adversary becoming their
leader.

Possibly the biggest change will come not in the relationship between the national gov-
ernment and the states, but rather between the national government and the cities. For the
past 40 years, “urban policy” in the United States largely meant dealing with the problems
of the poor. But Obama and his chief urban adviser, Valerie Jarrett, want federal urban policy
to evolve into something more: a means of helping cities and their regions become institutions
of American economic growth. As Obama told a group of mayors in June 2008, “We also
need to stop seeing our cities as the problem and start seeing them as the solution. Because
strong cities are the building blocks of strong regions, and strong regions are essential for a
strong America.” Jarrett has made the same point. “We’re going to change things. We under-
stand that it is the cities that are the economic engines of our country.”* Significantly, Obama
created a White House office devoted to formulating and promoting urban policy.

These changes should not surprise us, since Obama is the first big-city president the
United States has had for nearly a century. To be sure, other modern presidents have lived
in cities at various times in their lives, but before Obama, none had been rooted in a major
city. Obama grew up in Honolulu, went to college in Los Angeles and Manhattan, and has
spent virtually his entire working life in Chicago.

Alan Greenblatt explains the significance of Obama’s urban orientation:

Obama has fundamentally accepted the argument of mayors and other local of-
ficials that metropolitan areas are the primary economic drivers in the country and
deserve to be treated as assets rather than problems. It’s not just that many central
cities have experienced downtown revival and an uptick in population over the past
decade. It’s that metro areas are punching well above their weight in contributing
to the nation’s economic activity, even during the economic downturn.

In other words, urban policy is not just about poverty. Rathef;it 12 about making the
economic investment in core cities and their suburbs to keep the 'United-Stvates economi-
cally competu ive in an increasingly knowledge-driven global economy. "

-’ Most staté and local leaders will probably welcome what appears to be a ncw sense of
collaboratlon rather than confrontation with the national government But it mlght be a
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ldea not to assume too much. When it comes to IGR, the only safe assump’tion is that

ing will go quite the way either side expects.

inning of the twenty-first century really a time of devolution in the federal system?
s derived from the passage of welfare reform in 1996 (discussed above) and a series

Court decisions that have sought to strengthen states (discussed below). The view
ic, however. Change is occurring—as it always has in American federalism—but it

ppening, we will examine two spheres of activity: constitutional interpretations by the
Court and the everyday work of government as manifest in policies and programs.

ns”), they have had a considerable effect incrementally on IGR. We might examine
ccisions in four areas: (1) commerce clause, (2) Tenth Amendment, (3) Eleventh
ment, and (4) eminent domain.

merce (lause  Article I, Section 8 of the Constitution states that the federal govern-
nt has the power to regulate commerce among the states. In a widely publicized 1995
United States v. Lopez, the Supreme Court held that Congress had exceeded its consti-
lauthority under the commerce clause when it passed the Gun-Free School Zones
990. The Court stated that the act, which banned the possession of guns within 1000
ofany school, was unconstitutional because it attempted to regulate an area that had
ything to do with commerce, or any sort of economic enterprise.” This marked the first
8ix years that the Supreme Court had placed a limit on the national government’s
y under the commerce clause.

! 00, in United States v. Morrison, the Court held that Congress had overreached its
' 'i Yy under the commerce clause when it passed the Violence Against Women Act of
The Court invalidated a key section of the act that provided a federal remedy for
Cr=motivated violence, such as rape. Chief Justice Rehnquist said that “the Constitu-
uires a distinction between what is truly national and what is truly local.” (The

iy ¢an, of course, pass such laws, and many have.)

Just when some thought they were witnessing a clear trend toward the centralization,
5, the Supreme Court ruled, 6-3, that the commerce clause gave Congress the power
litlw the local, noncommercial production and use of marijuana for medical purposes,

L had been legalized in California and a number of other states. The case, Gonzalez
had begun as an attempt to'block enforcement of federal antidrug laws against

iCinal marijuana use in California. -
Il

? fh Amendment The Tenth Amendment sta tes that powers not delegated to the na-
#1003l government by the Constitution, nor prohibited by it, are reserved to the states.

4
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The Supreme Court and FederalState Relations
The Early Years

The Founders defined federalism, but the
Supreme Court fine-tuned it. No case was
more important to establishing the suprem-
acy of the national voice in governance than
McCulloch v. Maryland (1819). To raise a
little money, the state of Maryland decided
to place a tax on a branch of the Bank of
the United States. When the tax collector
called on James McCulloch, cashier of the
Baltimore branch, McCulloch refused to pay.
The national courts faced two questions: (1)
Because creating banks was never listed as an
enumerated power of Congress, was its crea-
tion of the Bank of the United States thereby
unconstitutional? and (2) Does a state have
the power to tax the national government?

Chief Justice Marshall recognized that’
the power to create banks was not one of the
powers specifically delegated to the federal
government by the Constitution, but he in-
terpreted the “necessary and proper” clause
of Article I broadly so that it enhanced those
powers that were specifically delegated and
enumerated by the Constitution. By means of
this interpretation, Marshall found the crea-
tion of the Bank to be a necessary and proper
exercise of congressional power. He also held
that the state of Maryland lacked the power
to tax the national bank. In Marshall’s opin-
ion, the power to tax included the power to
destroy, and he held the state law providing
this power to be unconstitutional and void
under Article VI of the Constitution.

The McCulloch decision has been used
to support a broad construction of the Con-
stitution that enables the federal govern-
ment to apply the supreme law flexibility to
meet the new problems of changing times..
In this case, Marshall made a memeorable
statement, which is often quoted to support

a broad interpretation of the national gov-
ernment’s constitutional powers: “This . . .
is . . . a Constitution we are expounding,
intended to endure for ages to come, and
consequently, to be adapted to the various
crises of human affairs.”

The Marshall Court strengthened its
argument five years later in Gibbons v.
Ogden. This case involved a steamboat
operator, Aaron Ogden, who had a New
York license to operate the only ferry on
the interstate waters between New York
and New Jersey. A competitor named
Thomas Gibbons sued, arguing that only
Congress could regulate interstate waters.

The Marshall Court agreed unani-
mously. The Constitution had specifically
granted Congress the power to regulate
commerce, but there was much more room
for interpretation in this broad grant. Mar-
shall interpreted “commerce” broadly,
and he further held that commerce power
was complete in itself, with no limitations
other than those specifically found in the
Constitution.

The Gibbons case paved the way for
later federal regulation on all transporta-
tion, communication, buying and selling,
and manufacturing. In the twentieth cen-
tury, for example, the court has ruled that
the commerce clause permits Congress to
fine a farmer for producing a small amount
of wheat for his own use in violation of the
quota set by the Department of Agricul-
ture. Suffice it to say, little economic activ-

ity remains outside the regulatory power of

‘Congress today.

1
\

\
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: "‘Yaa‘“k v, United States (1992), the Supreme Court held that requirements jinfposed
{ate of New York under a_federa_l_ act rcgul_at_éng low-level radioactive waste were
istent with the Tenth Amendment. Aceording to the Court, the act’s “take title” pro-
) ivhiéh required states to accept ownership of waste or regulate waste according to
o instructions, exceeded the enumerated powers of Congress. Although Congress
ate the handling of such waste, it may not order state governments as its agents

pting to enforce a program of federal regulation.
7. the Court revisited the Tenth Amendment issue. In Printz v. United States, the
jrt struck down the provisions of the federal Brady Handgun Violence Prevention Act
10 93 at required state employees to check the backgrounds of prospective handgun
chasers. The federal government, the Court said, “may neither issue directives requiring
0 to address particular problems, nor command the States’ officers . . . to adminis-
‘or enforce a federal regulatory program.” The Court held that the provisions violated
4 principle of separate state sovereignty,” which was “one of the Constitution’s

'l?'pmtectiﬂns of liberty.”

nth Amendment  The Eleventh Amendment, which protects states from lawsuits by
of other states or foreign governments, has also helped advance state power. As in-
ted by the Court, that amendment precludes lawsuits against state governments even
lations of rights established by federal law—unless the states consent to be sued.
ple, in Alden v. Maine (1999), the Court held that Maine state employees could
the state for violating the overtime pay requirements of a federal act. According
2 Court, state immunity from such lawsuits “is a fundamental aspect of sovereignty.”
y, in Kimel v. Florida Board of Regents (2000), the Court held that the Eleventh
mendment precluded employees of a state university from suing the state to enforce a
il statute prohibitirig age-based discrimination. Although private-sector employees
ected under this federal law, state employees are not.

2002, the Court further expanded the states’ sovereign immunity from private law-
Wiiting for the majority, Justice Clarence Thomas declared in Federal Maritime Com-
L South Carolina Ports Authority that dual sovereignty “is a defining feature of our
constitutional blueprint.” States, he continued, “did not consent to become mere

s of the federal government” when they ratified the Constitution:
¢ the majority of pro-state sovereignty decisions have been decided by a tenuous
ur margin, the president’s authority to nominate justices will be one of the deci-

,.FI_Q'!'S-—-perhaps the decisive factor—in determining the future trajectory of federal—
felations.

fo
15

1

ntDomain  In 2005, the Court greatly expanded the power of local governments in
On to the property rights of private citizens. In Kelo v New London, the Court ruled,
2iour, that local governments may seize people’s homes and buisinesses—even against
EWill—for private cconomic development. Roughly 70 percent.of Americans own their
Omes. a statistic that hel ps explain why the ruling was widely reviled. The New Lon-
vnnecticut residents who challenged the loss of their property had conceded that the
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city government could properly take private propertyl for a clear public use such as roads = 3
or schools under the weli-establ ished power of eminent domAlLBUG they argued, goverms i
ment should not be able to take private property for projects such as shopping malls ﬁl]ﬂ i
hotel complexes to generate local tax revenue. 3

At first blush, the Kelo decision appears to be a clear win for cities. Homeowners could
be forced now to sell not just to a city but to private developers who want to build a project 3
that would expand the city’s tax base. The court clearly indicated that localities have a'-".

legitimate role in planning and that economic development—and particularly, improving =%

blighted areas—cannot be halted simply because some property Owner objects. But the
courts do not make decisions in a political vacuu. According to the Institute for Justice,
since Kelo, 43 states have amended their laws to protect private property more vigilantly, "
Federal legislation curtailing eminent domain was introduced but did not pass.b £

Policies and Programs ~ Those who see devolution point to welfare reform in 1996 as “proof.” :
But those who see the federal system as centralizing have their own “proof”: the No Child =
Left Behind Act of 2001 that imposes new rules on a 200-year-old state and local edu-
cation responsibility. Those who see the balance of power shifting to Washington also’
remind us that Congress continues to refuse to pay for programs in special education and
homeland security that it insisted on enacting. Further, the jointly administered State~
Federal Medicaid program has brought some states to the brink of insolvency. -
In the view of some federalism experts, the American federal system has evolved inta
one in which Congress simply seizes control of any state issue it wishes to grab. Paul Posner;. 3
for example, cites a dramatic increase in the number of state laws that Congress has voted. .'
to preempt in recent years, especially in the fields of health, environment, transportation, -
and public safety. According to Posner, before 1970, there were rarely as many as 40 ot‘r-',.
these preemptions in a decade. Since then, the number appears to have roughly tripled.? ¢
Yet one could argue that the reason the number of preemptions has risen is that states
have become more active. When Congress failed to pass meaningful health-care legisla- =
tion in the 1990s—much less solve the riddle of how to provide health insurance for the ':
46 million Americans who lack it—many states acted. For example, the Massachusetls ‘-J )
legislature passed a bill in 2006 that would make health insurance compulsory. Just as :
everyone who drives a car must insure it, 5o everyone with a body must insure that, too. The

same pattern of states taking charge of the agenda, while Washington remains too politis &
cally polarized to act, can be seen with such disparate policy issues as utility regulationy &
stem cell research, abortion, immigration, minimum wage, and mercury emissions.®

One of the more powerful arguments against the centralization thesis has been the "
crucial activism of attorneys general. With regard to these state officials, Alan Ehrenhalt &
writes, “In the years since their first important victory—the multibillion-dollar legal settles =
ment reached by more than 40 states with the major tobacco companies—attorneys gcncriil_'
have beén active on almost every conceivable legal front: suing utilities to limit carbtlli_
dioxide emissions; filing legal actions against mutual funds and insurance companies; lal{*"}

ing pharmaceutical companies to court with accusations of illegal ‘mirketing of prescrip= 3
A !}

tion drugs.”

by
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"r |-State Relations: An Economic Perspective

ar, we have been looking at federal-state relations in historical terms. But historians,
1 scientists, and constitutional lawyers are not the only ones who have something
¢ to say about the nature of these relations. In this section, we will hear from the
ists in the Economic Report of the President, 1996:

¢ might make the case that the federal government should do nothing other

‘pational defense. After all, states and localities are better able to tailor their

_ 'ﬁ)gi’ams to meet the different needs and preferences of their residents, and com-

: ion among the states may enhance efficiency and innovation, just as it does

e private sector. But this view ignores the benefits of [flederal action in a

ber of areas. The enumeration of powers given to the federal government

'_1- the Constitution suggests that even in the early infancy of the Republic, [the

ders] recognized the advantages of federal involvement across a broad range

endeavors. The economic strength of the United States rests in part on [its] vast

dﬁﬁl market, fostered not only by the free flow of commerce without artificial

rade barriers, but also by national standards and a national transportation and

smmunications system.

! iléénnumists have sought to identify some general principles that would elucidate

“rational” division of responsibilities between levels of government. At least four
egories of arguments justifying federal action can be identified.

he Need For Uniformity
though diversity among state government programs is often desirable, in some
ases the benefits of uniform government action across the states tip the scale to-
federal involvement. Uniformity of standards and regulations may improve
ciency. For example, uniform rules for interstate commerce preserve one of
Crica’s strengths: our large national market. Conflicting state regulations could
ent this market and impede producers’ ability to take advantage of economies
e. Likewise, uniformity in minimum safety net benefits would guarantee that
ticedy Americans, regardless of where they live, enjoy at least a certain level of
I:being, and would avoid distorting and inefficient movements of households in

Tesponse to differences in benefits.

<t Spillovers
tions taken or not taken by states sometimes affect residents of other states. Resi-
nis of a state might be willing to tolerate pollution of their ground water, but the /
aminated water could seep across state boundaries and harm residents of 6ther
States may also engage in activities that unintentionally benefit the residents
|\' ¢ _'thcr states. For tlaxampl‘b, one state’s successful innovation in its schools can lead

ay for other states to reform their education systems, and states’ efforts to pre-.
tommunicable diseases can benefit the health of nonresidents, Similarly, when
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states invest morc in education, and incomes rise as a consequence, they confer a
positive benefit on all taxpayers: The federal government reaps some of the rewardshy
of the higher incomes in the form of higher federal tax revenues. When the policies
of one state affect the residents of others, for good or for ill, states may lack the right
incentives to provide an appropriate level of public services, because the effects of
policies on nonresidents may not factor strongly in their decision making.

The Effects of Policy-Induced Mobility

The freedom of people and firms to move at will from state to state promotes
competition among state governments. Although this competition can enhance the
efficiency of government, it can also make it difficult for states to pursue certain
worthwhile policies. For example, the fear of welfare-induced migration may cause
states to reduce welfare benefits to a level below what they would otherwise pro-
vide. Similarly, state competition for jobs may limit the generosity of unemployment
insurance programs.

Inequality of Resources

States that are poorer than the average, or that are experiencing temporary downturns,
are able to raise less revenue, yet have to spend more than other states to provide
services for the needy. Clearly, only the federal government can transfer resources
among the states. Not only does such redistribution help poorer states, but financial
assistance from the federal government that increases during economic downturns
can also help to stabilize regional economies. This assistance can be given through a
number of channels: direct transfers of cash or in-kind benefits to lower-income in-
dividuals, grants to lower-income states or localities, matching grants to state or Jocal
programs for the needy, or direct provision of public services in poor communities.
The role of the federal government in transferring resources to states and localities is
more complicated, both in theory and in practice, than is often recognized.

These rationales for a federal role are not mutually exclusive, and sometimes it is
their interaction that makes a strong case for a federal role in policy. For example,
national safety standards, when desirable, might evolve on their own, were it not for
spillovers. States could simply agree to a set of voluntary standards, and each state
would weigh the benefits and costs of complying. In doing so, however, it would
ignore the costs it might impose on others. A state might adopt more lax safety
regulation for its cars, but then when its cars cross over into another state, the other
state bears part of the costs. Federal action is therefore needed to ensure uniform
national standards that avoid these spillover effects. 10

Other Important Relationships in the Intergovernmental System

The first three sections of this chapter have focused primarily on relationships between
the federal government and the 50 states. But IGR also comprise state-state (interstate)
relations, state-local relations, and local-local (interlocal) relations. To these important
relations we now turn.
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caspectsof imterstate TN ATE governed by-constitational rule, while other aspects
¢ result of practical needs.

i Cbmﬁll.lﬁnnd Aspeds  Three clauses in the Constitution
3 ations. First, the full faith and credi¢ clause

nforce

. The full faith and credit clause became p
hen Massachusetts became the first state

~ Article IV, Section 1 of the Constitution also asserts that when individuals charged with
zéﬁ:mcs bhave fled from one state to another, the state to which they have fled is to deliver
iem to the proper officials upon the demand of the executive authority of the state from

which they fled. This process is called extradition,
- Second, under Article IV, Section 2

is, wi g rights of American citizens who have recently moved
o the state and thereby have become citizens of that state.
~ Third, Article 1, Section 10 permits sta

b4

mental illness,

- Asstate officials have had to cope with problems involving transportation, energy, pol-

101, water Iesources, and fishing rights across state boundaries, the number of compacts

risen accordingly. Whereas there were only 24 compacts before 1900, today more than
10 exist,

- The Port Authority of New York and New Jersey is one of the more notable and larger
Interstate agencies established by an interstate compact. Created in 1921 to develop and
0 Crate the harbor facilities in the area, the authority now also constructs and operates

PTidges, tunnels, terminal facilities, and airports.
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Practical Aspedts  States collaborate—must collaborate—on many issugs. For example, few
highways.end.abruptly at.a state’s border,.so.states must. coordinate road constructiof..
Likewise, few mosquitoes end their flight paths at a border, so states must coordinate
insect control.

Sometimes states cooperate not because they must but because it can save money. For
example:

Hawaii chose to piggyback on Arizona’s system for medical patients, instead of build-
ing its own. The system Arizona runs for both itself and Hawaii is a huge and complex
Prepaid Medical Management Information System for managed care. Arizona oper-
ates Hawaii’s system from its (Arizona’s) Department of Administration mainframe
with the same staff that manages its own. Not all of Hawaii’s state requirements are the
same as Arizona’s, but Arizona enhanced its system so that it could support Hawaii’s
requirements. All the information on doctors and hospitals and the services delivered
to patients in Hawaii are run through Arizona’s system, and the data resides there.12

One important way the states collaborate is by adopting uniform laws. A notable exam-
ple of this is the Uniform Commercial Code (UCC), which was created in 1952 through
the joint efforts of the National Conference of Commissioners on Uniform State Laws
and the American Law Institute. All 50 states have adopted the UCC. The UCC facilitates
commerce among the states by providing a uniform, yet flexible, set of rules governing com-
mercial transactions. The UCC assures businesspersons that their contracts, if entered into
validly, normally will be enforced.

Another means of interstate collaboration is the establishment of regional commissions.
With the backing of the federal government, various states have formed the following
regional commissions: the Appalachian Regional Commission, the Northern Great Plains
Regional Commission, and the Delta Regional Authority.

One type of cooperative action, the first of its kind in the nation, came after the George
W. Bush administration decided not to regulate the greenhouse gases that contribute to
global warming, In 2005, officials in nine northeastern states agreed to freeze power plant
emissions at the current levels and then reduce them by 10 percent by 2020. Although any
reduction achieved in the region would be significant, environmentalists believe that the
real importance of the cooperative effort is the example it sets for other states.

One final means of collaboration between states should be mentioned: bartering. Some
barter systems might have made sense at any time because they allow states to cut the size
of government, split their cost, and share services. But the urgent political will to barter was
absent until the 2008-2009 recession, which forced states to share. Consider, for example,
how Minnesota and Wisconsin have teamed up:

Minnesota was looking for a bargain on the tiniest walleye fish, known as frylings, . ;
that the state stocks in some of its lakes. Wisconsin needed more of the longer
fingerlings for its fishing lakes. So the neighbors have decided to share a fish—
Wisconsin’s frylings. for 'Min_nesbta’s fingerlings—along with hundreds of other
items: bullets for the police, menus for prisoners, trucks for bridge inspections, and
sign language interpreters.13
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Relations
‘,i' loral-governimient becarie a 1ess"dependable source of financial assistance to
nment, expectations about the role of states in domestic policy shifted. That
d to replace some lost federal grant funds to local governments contributed to
ad sense among observers of the intergovernmental system that states were “on
In 2000, local governments received $327 billion in revenue from state govern-
e $292 billion came from Washington.
‘{5 not the only connection between states and localities. Although we associate
: cos, firefighting companies, and public health and zoning agencies with the very
local government, it is important to note that all those functions and agencies
der state laws. The state legislature and courts allow cities to adapt state laws to
, but cities remain under state authority. This principle was confirmed in 1868
ruling known as Dillon’s rule. Judge John E Dillon of Iowa ruled that state
giidres were supreme over cities. Legislatures could, in his words, “sweep from existence”
1 gs—and the latter could not do a thing to prevent it.
urse, state governments did not sweep cities from existence. Quite the contrary.
gave them more power and autonomy. The most important means of giving cities
ce was home rule. Essentially, home rule is the power vested in local units of
ni—mostly cities—to carry on their affairs with a minimum of external legislative
ainisirative control. Home rule implies that local units have the power to write and
i @ harter, to change the charter, and to adopt ordinances and make administrative
isions that have the force of law. State home rule laws vary, but all permit a measure
om for cities. Most home rule provisions are incorporated in state constitutions.
provisions guarantee that state legislatures will not pass legislation concerning the
IS, property, and government of cities except by laws of statewide application. In
ords, no city can be subjected to special legislation imposed on that city alone by

Alth g_h some states have departments to coordinate state and local affairs, admin-
relations between the city and the state generally are conducted on a functional
. Thus, the state department of education supervises the activities of local school

1 d the state department of heal th, the activities of local health departments.
> ate bureaucracies have several techniques of supervision. First, they can simply
JUIEe réports from local communities. Reports warn the state agency when trouble spots
¢, excessive debts) begin to appear. Second, state agencies can, as the federal
OVernment does for them, furnish advice and information. Third, with larger budgets and
Specialized equipment and personnel, the state can provide technical aid. Finally,
fails, the state can use its coercive power. For example, it can grant or withhold
Htorcertain things (for example, 1o dump raw sewage into a stream under prescribed
1018); issue orders (for example, to prescribe the standards for water-supply purifica-
Withhold grants-in-aid; require prior permission from a state agency for an action;

S4APpoint or remoyve certain local officials, T

bureaucracies clamor for relief from unfunded m_an(iﬁles, but many of them do
Cir localities what Washington does unto them. After spending more than a decade
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Figure 3.1  Forms of City Governments v

A-The mayor-councit form-of ity government-organization

The voters of the city

|
elect
|

} ' _l

Other The mayor ~ Acoundl
elected officials (the executive) (the legislative body)

|
who appoints
|

! } ) } y
Head of Head of Head of ‘Head of Head of
department department department department department

B. The council-manager form of city government organization

The voters of the city

|
elect
'

A small council

T
who chooses

The city manager

b
who appoints
1

v ' } | v

Head of Head of Head of Head of Head of
department department department department department

deliberating the propriety of federal mandates imposed on states, politicians and adminis-
trators have begun to focus on the tension between states and their localities. South Caro-
lina has in effect 695 administrative and legislative mandates—some dating from 1842. The
cumulative effect of such mandates to a town is burdensome, if not devastating.

Local~Local Relations

I
(ities ~Although there are some variations, most municipalities have one of two basic types
of institutional arrangements: a mayor-council form of government or a council-manager
form. The mayor-council form reproduces at the municipal level the standard institutions
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o an government with a separately elected legislature (the city council)-and chief
the mayor). See Figure 3.1(A). The council typically has five to nine members,
1 in very large citios; such-as Chicago, where the council fras S0 menibers,

suncil-manager form is unique in American government. See Figure 3.1(B). It is
@ thing the United States has to a parliamentary system. In the council-manager
in a parliamentary system, there is no independent executive. Instead, the legisla-
/ council) appoints the chief of the executive branch, the city manager. Unlike in
_ entary system, however, the city manager is not a political leader. Instead, the
anager is a professional trained in city management and is supposed to administer
ices in an expert, nonpartisan way, It is useful to think of these forms as being at the
ntinuum (as shown below), and city residents as being able to adapt extensive

s along that continuum (as indicated by points A, B, and O).

A C B
- - »council-manager
form

i :-cif}’ residents might want to be on the right end of the continuum., First, successful
ons are efficient: They get their work done with a minimum of wasted effort and
‘Second, top management is accountable. Ideally, chief executive officers are held
mponsiblc for their performance and results. Although a city can’t become a corpo-
t ¢can hire a professional manager or chief administrative officer to replace wasteful
patronage with nonpartisan administration. The downside of this arrangement is
city loses the benefits of having highly visible political leadership. Now it lacks any
lic figure with the power and influence to make tough decisions and get them accepted.
Sosome cities might want to be on the left end of the continuum. Residents in these cities
choose a strong mayor and get the leader they seek. The downside of this move is that it
ing an element of management cronyism and politically tainted policy decisions. Thus,
S at either end of the continuum will have incentive to adapt at least a few of the features
alternative form of government—in other words, move to positions A, B, or C.
. might a move from a pure council-manager form of government to, say, point C
‘Whereas the council used to select the mayor, now the people directly elect him
a-X‘.’_\"hcreas the mayor did not have veto power, now he or she may have it. Whereas
le used to elect council members at-large—in other words, in citywide elections—
ey can choose some members by district. The upshot of this change is to make the
i more beholden to the political and economic interest of particular neighborhoods
e than the best interest of the entire city.
nd what might a move from a pure mayor-council form of government to, say, point
100K like? Whereas voters elected most council by district, now voters may elect some at
: .-Iwhcrcas the city had no chief administrative officer, now it may. Whereas council
SHAff, now it may not. Whereas the mayor served as the chief administrative officer,
he or she may hire and fire one without consent of counsel.
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For empirical support of this analysis of how and why cities might adapt their strugtures,
we turn to-a recent study by H. George Frederickson-and his-colleagues. T -cannot present
here a thorough discussion of their findings but will outline some relevant points:

1. In 1900, virtually all U.S. cities employed the mayor-council form of government.

2. “For much of the 20th century, council-manager city government was thought to be
the new idea, the reform model. As we approach the 100th anniversary of council-
manager government, it is no longer a new idea. . . . Council-manager government
was designed to solve corruption, inefficiency, and management problems, and it
did. Now . . . most reform cities with council-manager structures have turned their
attention to economic development, political responsiveness, political leadership
and accountability, and equity.”

. For the first half of the 20th century, the mayor-council and council-manager forms
of government were relatively good descriptions of distinctly different structures.
Beginning in the 1950, cities using both structures began a steady process of structural
adaptation. “But these cities continue to be legally categorized as mayor-council or
council-manager structures, categories that often mask actual structural details.”

. As early as the late 1920s, some council-manager cities began moving to point C.

. “Beginning in the 1950s, the most prominent features of council-manager government,
such as a professional executive and a merit civil service, were widely adopted in mayor-
council cities. At the same time, the most prominent features of mayor-council govern-
ment, such as a directly elected mayor and some or all members of the city council
elected by districts, were being widely adopted in council-manager form government.”

. In summary, over the past 50 years, more and more mayor-council cities have ad-
opted many of the key features of council-manager cities to increase their adminis-
trative efficiency. Meanwhile, more and more council-manager cities have adopted
many of the key features of mayor-council cities to increase their political respon-
sivensess. “Fewer cities now are either distinctly mayor-council or council- manager
form, and most cities are structurally less distinct, constituting a newly merged or
hybrid model of local government.”1* Point B represents that hybrid model.

Counties and Special Distrids ~ The diffcrence between a county and a municipality is that a county
may not be created at the behest of its inhabitants. The state sets up counties on its own initia-
tive to serve as political extensions of the state government. Counties are sometimes called
“invisible governments.” The media tend to ignore them—and many citizens are not even
aware of the functions counties provide. (County governments’ responsibilities include zon-
ing, building regulations, health, hospitals, parks, recreation, highways, public safety, justice,
and record keeping. Counties also run airports, bridges, water systems, and sewage systems.)
Size—even enormous size- -is no guarantee of public attention. Los Angeles County’s 10 mil-
lion people make it the nation’fs most populous local jurisdiction. It has more people than all
but eight states, and it boasts a land area bigger than Delaware and Rhode Island combined.
Yet even local residents frequently become confused over just who is a county supervisor and
who is on the Los Angeles City Council. The supervisors, among the most powerful public
officials in America, still manage to operate in anonymity most of the time.
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ough the media and most of the electorate have continued to ignore counties, the,

| they are becoming mo_re_inf_l_port_ant players in American government with each

1. As the state-and federal governments have putied back on funding in areas
th care, aid to the poor, and criminal justice, it is counties—much more than
ties—that are generally obligated to fill the gap.

11“. 7 C1
E _not to be confused with the word “town” when used as a synonym for city—are

Z' vernmental creation. In Maine, Massachusetts, New Hampshire, Vermont, and
5 ut, the unit called the town combines the roles of city and county in one govern-
ew England town typically consists of one or more urban settlements and the
rural areas. Consequently, counties have little importance in New England.
s operate somewhat like counties. Where they exist—there may be several
a county—they perform the same functions that the county would otherwise
.dian a, Illinois, Kansas, Michigan, Minnesota, New Jersey, New York, Ohio,
iz1, and Wisconsin all have numerous townships.
districts are usually run by commissioners who may be elected or may be appointed
te officials in other governmental units. Among the largest special districts in the
; s are the following: Port Authority of New York and New Jersey, Salt River
: j)jjsﬁ*icl (Arizona), Washington Public Power Supply System, Washington [D.C.]
olitan Arca Rapid Transit Authority, Chicago Transit Authority, Massachusetts Bay
tion Authority, Southern California Rapid Transit, Southeastern Pennsylvania
uthority, and Southern California Metropolitan Water District. One important
special districts is that they cut across geographic and governmental boundaries.
ietimes special districts even cut across state lines. For example, a metropolitan transit
fict may provide bus service to dozens of municipalities and several counties.

afion, Cooperation, and Compefition The following story took place several decades
ind it’s all true. After hearing about the impressive governmental reforms Frederick
er had effected in Toronto, a group of Pittsburgh civic leaders invited him to a din-
__J;Tleir city. Naturally, they asked how he had managed to accomplish so much. One
ardiner said, made it all possible: consolidation of many small and inefficient
avernments into a single, all-encompassing metropolitan regime. As he spoke,
al tables in the front row began to notice small missiles flying over their heads and
diner. The assembled mayors, council members, and police chiefs of Allegheny
ity were throwing dinner rolls at Gardiner for advocating consolidation!S

Jisnot difficult to figure out why they were upset. Pittsburgh and surrounding Allegh-
ounty are home to possibly the most unwieldy and inefficient patchwork of local
' 'i'l!ien:ts in America, The 1.3 million county residents live in 130 different municipali-
€ Vast majority of them with fewer than 10,000 residents. Yet each timy government
» 8 OWD mayor and council as well as its own struggle to maintain police fdgées; public
eel maintenance, and a host of other services. Today most urban expefts would
h the ill-fated Gardiner from Toronto: Any big city needs to join forces With the

S around it in order to survive. Lot AT
th » Sh the situation in Allegheny County may be extreme, fragmentation of local gov-
ENtis not a problem unique to this county. Each governing body in thousands of cities
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.

and towns tends to look at problems from its narrow perspect’ive. Asa result, local bodies
fail-to-cooperatewithroncanotiermi i ettectively-for the region’s future needs.
Traditionally, regional cooperation on specific policy areas—for example, transporta-
tion and water and sewage—has been undertaken through the use of the special districts
discussed above. But there are limits to the number of districts that can be established
efficiently and the level of coordination these districts can achieve. What then can be done
to coordinate a variety of public services in a metropolitan area? For starters, local govern-
ments can enter into interlocal service arrangements or agreements to determine/deliver
services to their citizens. Essentially, there are three types of such arrangements.16

1. Intergovernmental service agreements: One jurisdiction pays another to deliver certain
services to its residents. Most favored services delivered through intergovernmental
service agreements are prisons and programs for the elderly and public health.

2. Joint service agreements: Two or more governments agree to the joint planning, fi-
nancing, and delivering of certain services to the residents of all participating juris-
dictions. Libraries and public safety communication are popular areas,

- Intergovernmental service transfers: A jurisdiction permanently transfers one of its
responsibilities to another government, private corporation, or nonprofit agency.
Favored areas of transfer are public works and utilities, health, and welfare.

Inmany areas of the country, a council of governments (frequently referred to as a COQG)
exists wherein officials from various localities meet to discuss mutual problems and plan
joint, cooperative action. These cooperative arrangements facilitate a regional approach
to growth, transportation, pollution, and other problems that affect a region as a whole.
These COGs are often formally very weak, being underfunded, poorly staffed, and lacking
in any real legislative or taxing power. However, a few areas have developed superlocals,
institutional arrangements that act almost as general-purpose governments for an entire
region. Seattle, Miami, and Minneapolis-St. Paul all have a metropolitan council that serves
such a function. For example, the Minneapolis-St. Paul Metropolitan Council operates the
region’s bus service, provides sewer and water services, operates a regional housing and
development authority, and funds and plans regional parks and trails—all activities that cut
across traditional local government’s physical and policy area boundaries.

Unfortunately, such examples of institutions for regional coordination are the exception
rather than the rule. For the most part, Americans have shown little interest in promot-
ing regional cooperation to correct the inequalities and coordination problems that result
from metropolitan fragmentation. Generally speaking, the United States lacks the strong
tradition of regional planning evident in Europe. Consider how British planners prevented
the overgrowth of London: They encircled the city with a “green belt"—a designated area
in which the countryside would be preserved:and no new development permitted. The
growth of the region’s population was absorbed in"plantied “new towns” that were built
some distance from the central city. The result was'a mixture of city and countryside in a
metropolitan area and the avoidance of Amerigan—s‘;ylé urbari sprawl.17

Global trends might also have a decisive effe'rc't':dif complatent American urban areas
such as Pittsburgh. Neal Peirce argues that the actions of “citi-states,” or great metro-
politan regions, whether they be Singapore or Seattle, are increasingly driving the global
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8 Accordingly, each regional economy must define its own profitablc.pi¢he, and

ndl leaders must work collaboratively toward that end. That work will involve

s}.vq ms of governance, regional transporiation and environmental planning, fiscal

een big cities and their suburbs, and, according to Peirce, preparation for a
ural future.

1180 involve rethinking the notion of what a city is. For official purposes, such
ing federal funds, OMB has produced a formal definition of metropolitan areas.
referrcd to as metropolitan statistical areas (MSAs) and defined as a county or

unties that contains at least one city of 50,000 or more. The contiguous coun-

u‘dcd in an MSA if they are all metropolitan in character and are socially and

{ e,ny County, Armstrong County, Beaver County, Butler County, Fayette County,
on County, and Westmoreland County.

broader overlay than the MSA to capture regional economic and social reali-
‘identify ten megalopolises in the United States that function in the same ways

sas City down through Oklahoma City, Dallas, Austin, and San Antonio, is knit-
‘fogether by I-35. Similarly, I-85 and I-81 pull together the Charlotte, Atlanta, and

t__e_ms and we need to bu11d more in a focused, thought-out way. Our competitors
‘ope and Japan are doing this already.”19

agerial Implications

€ political skills noted in the previous chapter and the program management skills
in Part Two, what else does it take to be effective at managing IGR? This section

ists have developed an analytical framework well suitéd to the task of managing
interorganizational setting: the principal-agent model. Essentially, the model ex-

A andlﬁlcally any relationship in which one party, the prlnCIpal considers entering
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Figure 3.2 Megalopolises and Interstates
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Megapolitan Areas Population

Northeast 49,182,941
Midwest 39,489,865
Southland (includes Los Angeles) 20,962,590
Piedmont (Atlanta) 18,391,495
1-35 Corridor 14,465,638
Peninsula 12,837,903
NorCal 11,568,172
Gulf Coast 11,533,241
Cascadia (Seattle) 7,115,710
Valley of the Sun (Phoenix) 4,095,622
Megapolitan Total 189,643,177
United States 281,421,906

Source: Robert E. Lang and Dawn Dhavale, Beyond Megalopolis: Exploring America’s New “Megapolitan”
Geugraphy, Metropolitan Institute Census Report Series (July 2005), 14 and 15.
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into a contractual agreement with another, the agent, in the expectation that the agent
will subsequently choose actions that produce outcomes desired by the principal. The em-
ployer (the principal) secks to purchase the skills of an employee (thé agent) to perform
the organization’s task. The government agency (the principal) hires another organization
(the agent) to help in the attainment of the principal’s goals. Other examples of agency
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ps include doctor—patient, broker—investor, lawyer-client, politiciahi-citizen; and
ministrator. Obviously, principals seek-agents-for various reasoris: Ty Tiiay

1=

e requisite knowledge or the legal certification that the agent has, or they may find
o --_{5'9 large or complex to perform alone.

Selaction and Moral Hozard ~ Regardless of the reason for relying on an agent, the
faces two problems:

given company’s true intellectual resources or work habits, So they must proceed

o the basis of rough indicators, such as educational credentials and previous work

perience, thus declaring the government’s willingness to pay a certain price for

companies that are nominally qualified according to these indicators. “The price is,

‘effect. a statistical average, reflecting both the estimated implications of the indica-

[or productivity and the estimated variation in productivity across all [companies

{] qualify.”20 In other words, the company’s true worth may be substantially above

below) the price offered. If the company is, in fact, highly qualified, it will tend to

d that the government’s proxy-based price is too low; if the company is, however,

4 'ﬁ'sevtrcly lacking in qualifications but still meets the proxy requirement, it will tend to

- d the price attractive indeed. The highly qualified type of agent is, however, likely

L 10 ook elsewhere for “better” jobs with proxy categories that are either more finely

,; i :'e"asurcd or are simply “pitched” at a higher level. Thus, the adverse selection theory
~ contends that principals tend to hire lower-quality agents than desired.

* Moral hazard. Once the contract has been signed, the bureau faces another prob-

- lem: The actual behavior of the company is not entirely observable. Because the

‘ principal cannot know for sure to what extent the agent is productive, it must again

rely on proxies: quality of reports, timeliness, diligence, and so forth. As a result,

the agent has an incentive to redirect its efforts toward the proxy measures rather

than abstract goals implicit in the contract. For example, a city (the principal) hires

Jompany (the agent) to treat people with drug addiction. Although the real goal

Ot the program may be to turn hard-core drug addicts into drug-free, solid citizens,

~ the Proxy measure of performance is “people treated per month.” Therefore, the

* dgent has an incentive to sign up as many people as possible (some of whom may be

Iﬂy recreational users) and process them through the program as rapidly as pos-

. ble, Further, the agent has an incentive to substitute Jeisure or shirking behavior

_ fOr Productive effort, because the agent knows that inadequate performance may

~~ 10t be detected, After all, the city has numerous contracts at a‘variety of locations

- and tannot possibly have an employee at each site all the time monitorirg the work.

* This problem 1s an example of moral hazard, which is the form of postcontractual

"'_Qf_’i’ortun ism that arises because actions that have efficiency consequences are not

Ireely observable, So the person taking these actions may choose to pursue his or
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her private interest at the other’s cxpense. In short, the term moral hazard refers to
any behavior under a_contract that is inefficient. Interestingly,.the.term .originatea”in-
the insurance industry, where it referred to the tendency of people with insurance to
change their behavior in a way that leads to larger claims against the insurance com-
pany. For example, being insured may make people lax about taking precautions to
avoid or minimize losses.

Principles of Agency Theory  How, then, can the principal design an incentive structure that will
induce the agent to pursue the principal’s objectives? The answer is “bound up with the devel-
opment of monitoring systems as well as mechanisms for inducing the agent to reveal as much
of his privately held information as possible.”?! Several concepts have emerged in the literature
regarding the principal-agent relationship to explain why different relationships entail different
levels of monitoring and types of incentives, and why this monitoring and incentive structure
exists. Some concepts are self-evident but have implications that are frequently overlooked:22

1. There tends to be less monitoring, or monitoring of poorer quality, when monitoring
is expensive.

2. Administrative difficulties are the most severe when the interests or values of the
principal and agent diverge substantially, and information monitoring is costly. See
example below.

Some concepts are less obvious, or counterintuitive, but no less important:

3. Ideally the agent’s information and action should both be monitored. However, in a
range of real-world situations, much more limited monitoring—say of an indicator
of output—can be successful.

4. Alarge stock of value, such as reputation or assets subject to suit, that could be lost
because of bad behavior is a strong incentive for good behavior.,

5. Long-term relationships, among other benefits, develop the stocks of value needed
for “enforcement” and make limited monitoring more effective,

6. The benefits of a reduction in agency costs or an increase in agency output will be
shared between principal and agent in most situations. For example, if a contractor
hired by a state to deliver some service discovers a cheaper way to do so, the savings
will be shared with the state. Therefore, the principal (the state) and the agent (the
contractor) have a common interest in defining a monitoring-and-incentive struc-
ture that produces outcomes as close as possible to ones that would be produced if
information monitoring were costless.

AnExample  Bureaucratic institutions in the United States have evolved in large numbers
and remarkable variety, making the scarch for generalization difficult. Kettl has suggested
a way to use agency theory to better understand how administrative practice varies.23
Agency behavior varies with respect to two factors:.information costs and goal con-
gruency. Consider the Federal Aviation Administration’s (FAA’s) air traffic controllers.
Because they work with willing clients (pilots) who liave a keen interest in avoiding traf-
fic, goal congruency, or the amount that both parties strive in common toward a goal, is
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Information costs

Low —=— F-

—
Goal congruency

g Maplcd from Donald E Kettl, “The Perils—and Prospects—of Public Administration,”
z- ynistration Review (July—August 1990): 416,

gh. Because radar and computers observe precisely what is happening in the skies,
on costs to controllers are low. Such programs belong in quadrant I of Figure 3.3.

lySpeaking, programs with high goal congruency exhibit fewer problems than most.
for that reason, governments often administer them directly.

e losfi’: But not all FAA programs reside happily in quadrant I. Air safety regulation is a case

. int, FAA employees who regulate and inspect the airline industry to ensure the safe
seded| ] ance and operation of airline fleets find this job markedly different from that of

o Hic controllers with respect to both factors, goal congruency and information costs.
Jill ba_‘; With liny planes and so few inspectors, regulators can only randomly and indirectly
'ac_idt... 0 determine whether companies are complying with the FAA’s myriad regulations.
vings. AUSE airlines are constantly seeking to minimize expense and downtime in one of the
{ (_111@'. ARLY'S most competitive industries, goal congruency between company and government
struc- itelatively low. Most regulatory programs appear in quadrant II,

3.3 also offers insight into the difficulty of managing grants and contracts, The
.'I'l_costs associated with these activities are high. How does government know
that the contractor is qualified—much less best qualified—for the job? How does
©nl get good feedback about the contractor’s day-to-day operations while keep-
nation costs low? Goal congruéency is seldom as neat and automatic a fit as in the
AHiC control programs, but high goal congruency can be achieved through negotiated

- HENIS. Accordingly, grants and contracts can be placed in quadrant ITI,
R agrams such as Medicare and welfare, which involve payments by a government to
tals who provide no goods or services in return, appear in quadrant IV. Transfer

S8uch as these account for 36 percent of federal expenditures.
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Information costs arc rclatively low with such progranis, “In the U.S. Department of
Health and Human Services (HHS). officials know how much money is being éi_ienl on
different medical services through the Medicare program because they know to whom
they are writing checks and in which categories. Beyond the mailing of checks by HHS and
cashing those checks by recipients, there needs to be little coordination.”?* Not so with
goal congruency. Administrators of transfer programs must be concerned with whether
recipients spend their money according to the government’s goals.

How does the principal-agent conceptual framework apply to federalism? Arguably, the
states are the principal because they hold political legitimacy and have delegated authority
to the national government. The states ratified the Constitution—a document that begins,
“We the people of the United States . . . do ordain and establish this Constitution.” But the
federal government can be the principal. For example, federal welfare law shifts authority
back to the states that act as its agents.2

Negotiating

Like agency theory, negotiating is a valuable tool for public administrators trying to cope
with the demands of IGR. Just consider the case of a federal official who is responsible for
increasing the fire safety of nursing homes in Massachusetts:

A state agency has jurisdiction over the fire inspections he is seeking. To get the in-
spection carried out, his actions must reach across organizational and jurisdictional
lines. The traditional direct management tools and systems are inaccessible to him.
He has little or nothing to do with the state agencies; their budget processes; or
rewards, punishments, and other aspects of their employees’ career paths. In short,
if he secks their “agreement” to carry out these inspections, his ability to manipulate
[the consequences of not agreeing] is extremely limited. But the federal official’s
political and organizational superiors hold him accountable for achieving results.
Should there be a disaster in such a federally funded nursing home, he would be
held responsible by members of the legislature, the victims, the general public, ele-
ments of the media, and quite conceivably, the courts.26

Like agency theory, negotiating has relevance outside the context of IGR. Recall that
Chapter 1 identified negotiator as one of the 10 basic roles all managers must play. For
instance, they may have to negotiate for resources from their boss, work out differences
with associates, or resolve conflicts among subordinates. By using negotiation, public exec-
utives save time and money. Parties are better satistied with dispute resolution processes
over which they have control, and negotiated settlements are implemented at higher rates.
As a general proposition, negotiating an acceptable settlement is preferable to enduring
protracted litigation or waging war. (See cartoon.)

What then is negotiation? It is a process in which two or.more parties, who have ditfer-
ent preferences, must make joint decisions and come to an agreement. Many people view
negotiation not as a process but as an event—haggling or tﬁading offers at the bargaining
table. But to be an effective negotiator, that viéw must change. Essentially, the negotiating
process consists of three activities: preparing, probing, and proposing.
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© The New Yorker Collection 1992 Bana Fradon from cartoonbonk.com. All Rights Reserved.

“We're going to try to negotiate first.”

[ ‘;g The most important aspect of negotiating occurs before negotiators ever meet.

people clearly realize that preparation is important, yet they don’t prepare in an ef-
lye fashion. Faulty preparation is not due to lack of motivation; rather, it has its roots
g ,&ﬁa_tors’ failure to know the right questions to ask. Among the more important ques-
A

address during the preparation stage are the following:

Viat are the precedenis? As one experienced negotiator explains, if you don’t know
at has happened in similar situations in the past, “you can’t quote or cite, as well

S learn from, those events that have already happened, thereby giving legitimacy and
eredence to your position, Knowing how similar transactions turned out in the past
may also guide you in structuring this one. But don’t focus on a single precedent, such

- d50ne that supports your position. Be familiar with precedent(s) the other side might
 use,”27 ,
2 What are the issues and alternatives? Leigh L. Thompson, at the Kellogg Graduate
- School of Management, writes: ‘ "

- Many negotiators make the mistake of identifying only a singlé(is'sue to be negotiated
dsituation. Usually, this is money (for example, in the sale of a house, the selling
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price may seem like the central issue of negotiation; simiiérly, in a’job negotiation,
salary may emerge as the key issue). It is a grave mistake to focus on a single SSuen
a negotiation because, in reality, there are more issues at stake in most negotiation
situations. By identifying other issues, negotiators can add value to negotiations.
For example, in the purchase of a car, the payment terms, cash up-front, loan agree-
ment, or warranty could all be negotiable issues. Negotiators should take time to
brainstorm how a single-issue negotiation may be fractionated into multiple issues.
Unbundling negotiations into several issues goes against rationality because people
have a tendency to simplify situations into single issues. However, negotiators should
try to make single-issue negotiations more complex by adding in issues.

Once the negotiator has identified the issues to be negotiated, it is a good idea
to identify several alternative courses of action within each issue. In a negotia-
tion for a new car, for example, loan payment terms might be broken down into
percentage paid up-front or percentage of interest or a loan agreement might
involve how many months or years the option is available to the purchaser. By
identifying issues and alternatives, negotiators create a type of matrix, organized
such that the identified issues in the negotiation are located along the columns
and the alternatives are located along the rows. 8

3. What are the interests? Among the many valuable suggestions Roger Fisher and
William Ury of the Harvard Negotiation Project make in Getting to Yes is to “focus
on interests, not positions.”?? If you are locked into a position, you might overlook
other ways to achieve what you want. An example was the Camp David Treaty be-
tween Israel and Egypt in 1978. The two sides were at an impasse for a long time
over where to draw the boundary line between the two countries. Israel wanted
to keep part of the Sinai Peninsula, while Egypt wanted all of it back. Resolution
became possible only when they looked at each other’s underlying interests. Isracl
was concerned about security: It wanted no Egyptian tanks on its border. Egypt was
concerned about sovereignty: The Sinai had been part of Egypt from the time of
the Pharaohs. The parties agreed on a plan that gave all of the Sinai back to Egypt
while demilitarizing large parts of it.

4. What are the deadlines—for me and for them? Knowing your own realistic deadline
in advance will tell you how much leeway you have before you take an entrenched
position. Similarly, understanding the other side’s deadline may give you an edge or
allow you to forgo a point in order to gain elsewhere. Deadlines are pressure points.
Herb Cohen, a practicing negotiator, writes: -

. If there is no perception of a deadline there’s little inducement for taking ac-
tion, much less for accommodation and compromise.
Unfailingly, all of us know that Jegislative bodies from Parliament to Congress
enact most of their bills and appropriations just prior to recess. /
Where a manager or secretary is asked to complete a report at his or her
" leisure, when will it get done? Even the most conscientious person will put it off
to work on matters that have a more immediate due date.
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v Stﬂl not convinced? Ask your child to clean his or her room when they have
eié;; Just see when it gets done.30

it are the strengths and weaknesses of the participants? Ronald M. Shapiro, a ne-
: "ét’df in the sports industry, thinks that virtually all negotiators overestimate thejr
I'\"}_Weaknesses and the other side’s strengths. He recommends trying to take an
: 351 inventory of each side’s real strong points and vulnerabilities. “Ask yourself,”
'”\;;\Eléites, “if your vulnerabilities appear as weaknesses to the other side or if you
e more sensitive to them. The same applies to strengths. Give yourself credit for
_ ﬁ;apj_u'ses_ Assess the other side’s strengths analytically, not emotionally. The real
ength you have is knowing your strengths and weaknesses,”31
at is your BATNA? A negotiator needs to determine his or her best alternative to
! ‘egﬁﬁal'i ng agreement. Doing so is so important that Fisher and Ury made it into
‘acronym: BATNA (Best Alternative to a Negotiated Agreement), A BATNA
fetmme-; the point at which you are prepared to walk away from the negotia-
: }-} table. In practice, this means that you should be willing to accept any set of
r{;;s that is superior to your BATNA and reject outcomes that are worse than your
A. Surprisingly, negotiators often fail on both counts,
3

'}-A BATNA is not something to strive for—rather, it is something that harsh real-

y and external factors sometimes force you to accept. A common problem is that

ég_:b_'tiatms are reluctant to recognize their real BATNAs; they fall prey to wishful

hinking and unrealistic optimism. The best means of preparation is to continually

try to improve your BATNA. Max H. Bazerman and Margaret A. Neale at North-

,wéé_tern University suggest a strategy for doing this: Follow the “falling in love” rule,
'\yl_iich applies to most negotiation situations.

~ To see how the rule applies, consider the following situation. A friend finds a

U

ouse listed at $249,000, makes an offer of $222,000, and receives a counteroffer of

:;__.25_?,000. The friend wants your advice on what to do. But this is a no-win situation
for you. If your advice leads to a higher price than the friend had hoped, he or she is
______‘_1_"1prssscd with your expertise. If your advice leads to losing the house to another

‘buyer, the friend might be angry with you. So what advice can you give your friend?
lﬁgé’fé‘-'i's the answer Bazerman and Neale give:
&

w_é"say that he or she has already violated the most important rule of buying
g 0uses (or making any other important exchange, with the possible exception of
ate selection): “Fall in love with three, not with one.” To make a well-informed -
_.J'l._?di's'ion, a buyer must first think about what would happen if he or she did not
Uy the house. How attractive is the next best option? To the extent that the buyer
1oves only this house and has to have it, any bargaining position is weakened.
;L Falling in love with one house (or car, or company) prevents you from think-
- 10g clearly and rationally about your best alternative and compromises your
Competitive edge in the negotiation. If you have an alternative, you are better

: ‘3.}216 to risk losing the first house by waiting for the other party to make a conces-
;:_5_1011:- An alternative strengthens your position.32
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JeWhatis-the-other-party’s-BATNA?2Lisa.Bingham,provides.this.illustration: 3t

Is the other party a small supplier whose primary contracts are with your agency?
If the supplier desires a continuing relationship with the agency, its BATNA
is not going to be as desirable as negotiating. However, if the other party is a
member of a major regulated industry and has substantial financial resources,
it may conclude that its BATNA (for example, to delay implementation of a
new environmental or safety technology through protracted litigation) is more
desirable than negotiating to comply now. Collect as much information as you
can on the cost of compliance, the cost of litigation, and the resources of the
party you are dealing with. Also, determine whether you can worsen the party’s
BATNA through punitive sanctions or criminal prosecution of responsible ex-
ecutives. Sometimes a party’s BATNA is so undesirable that it really has no
choice but to negotiate. For example, a felon caught red-handed can either face
prosecution or plea-bargain and turn state’s evidence. If the felon’s BATNA is
a long prison sentence, bargaining may be the only reasonable choice.®

Probing Skilled negotiators are better listeners, ask more questions, focus their arguments:
more directly, are less defensive, and have learned to avoid words or phrases that can ir-
ritate the person with whom they are negotiating (such as “generous offer,” “fair price,” '
or “reasonable arrangement”). In other words, they are better at creating the open and
trusting climate that is necessary for reaching a win-win settlement. -

“Ask questions,” Shapiro tells us, “and an amazing thing happens: you get answers.” He ' )
continues: “Most people don’t ask questions. They seem to think it’s a sign of weakness,
as if they should already know everything. And they are reluctant to go to the key source
of information about the other side, which is the other side.” Shapiro recommends asking =
the other side direct questions, such as: What do you really want? Why have you taken this. =
position? What are your short-term goals? What are your long-range plans? He also recom-
mends asking questions that seem unrelated to the negotiation issues, such as: Where do
you live? Where did you go to school? What do you do when you’re not working? Answers i
to these questions provide clues as to how the other side thinks, acts, and feels.34

One further point about the probing phase to negotiation: Address problems, not per-
sonalities. Concentrate on the negotiation issues, not on the personal characteristics of =8
the individual with whom you are negotiating. When negotiations get tough, avoid the -
tendency to attack this person. Remember, it is the person’s ideas or positions that you =
disagree with—not him or her personally. Fisher and Ury sum up the idea neatly: Separate - "
the people from the problem. 3

Proposing  Experts differ on whether one should make the first offer or encourage the. 8!
other side to make it. In any event, initial offers—whoever makes them—are usually only’ !
points of departure. Initial proposals tend to be extreme and idealistic and should bﬁ"f
treated as such. When you finally do propose, remember that the quality of your pro=
posal is only as good as the quality of your preparation and probing. For example, if you ==
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ered interests broadly and looked for new options that might bring advantages to
i ther words, you generated.many.options—then-the chanee-of whetter
nt increases.
gs us to the fundamental dilemma in the proposing stage of the negotiation. Is
ecs 4 win-win situation in which all participants can walk away from the table better
Tt,)ugh not necessarily to the same degree that they were when they first sat down?
" .‘.}‘3'_!‘0'9‘-’*‘55 analogous to slicing a pie—the bigger my piece s, the smaller your piece
o7 David A. Lax and James K. Sebenius at Harvard described this dilemma not as
: ::S'clwcen a win-win game and win-lose game (as we have here) but as a choice
en “creating value” and “claiming value.”

A

o ‘preators tend to believe that, above all, successful negotiators must be inven-
and cooperative enough to devise an agreement that yields considerable gain
’heh party, relative to no-agreement possibilities, Some speak about the need
dreplacing the win—lose image of negotiation with win-win negotiation. In addi-
to information sharing and honest communication, the drive to create value
j‘:éqmrc ingenuity and may benefit from a variety of techniques and attitudes.
16 _\"a"rtiés can treat the negotiation as solving a joint problem; they can organize
ainstorming sessions to invent creative solutions to their problems.
_-j"';—;é.ciaimcrs, on the other hand, tend to see this drive for joint gain as naive and
<-minded. For them negotiation is hard, tough bargaining. The object of negotia-
C _;fi_s.:;a' convince the other guy that he wants what you have to offer much more than
li‘wanl what he has; moreover, you have all the time in the world, while he is up
)’f'ﬁs‘t pressing deadlines. To “win” at negotiating—and thus make the other fellow
_ggg"’-—one must start high, concede slowly, exaggerate the value of concessions,
‘}ilrun‘m.e the benefits of the other’s concessions, conceal information, argue forcibly
-’ﬁfeha]f of principles that imply favorable settlements, make commitments to ac-
X g"i_-:cn_ly highly favorable agreements, and be willing to outwait the other fellow.35

-‘:_*I_iét_ter see the difference between these two orientations toward negotiations, we
donly think of a process most Americans know well: the purchase of a new car, As we
rtough this example, keep in mind that the lesson applies
" ‘might purchase for their organizations. Let’s look firs
_.‘.' I8¢, approach:

4

to anything public admin-
t at the claiming value, or

e dealer starts with some fanciful “sticker price,” and the buyer starts some- _

ere lower, depending on the quality of his or her research, The parties then take
@Slaking positions that move incrementally toward each other’s stance. This
:?!;',_Glialion style assumes a fixed pie (in this case, the parties are negotiating over

: PW much the dealer will profit from the sale). One party’s concession is the other
ATty’s gain. Each party’s BATNA is to walk away from the deal. The buyer can go

im A different dealer; the seller can sell to a different buyer.36

iﬁﬂ“’ let’s consider what the negotiations might look like if the same parties took the
.j-_«h--ng Value, or win-win, approach:
S
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They would discuss issues such as the dealer’s cost, the salesperson’s interest in
Teeting A particalar mMOATHIY uotEor conmmission target; the buyer'sabilityte-pays
the fact that there is a profit in light of the time of the year or the demand for the
particular model, and a variety of other objective criteria that relate to the parties’
respective interests in sealing the deal. The parties would focus on interests, not
positions. They would try to identify ways to enlarge the pie. Will the customer refer
friends? Will the customer be purchasing another car anytime soon? (Agencies can
provide a continuing source of business for many vendors.) How will the customer’s
experience affect the dealer’s reputation in the community? Can the customer pro-
vide the dealer with some free advertising?%’

Thus, there are two dramatically different approaches to the question of negotiations.
But do public administrators choose between them? They might ask how much opportunity
exists for achieving a win-win outcome. If everyone will be much better off with an agree-
ment than without one, it makes sense to emphasize creating value. If the administrator
will have to work with the same people again in the future—which is very often the case in
the public sector—it would be very dangerous to use value-claiming tactics that leave anger
and mistrust in their wake. Administrators who have a reputation for being manipulative
and self-interested will have a hard time building the networks and coalitions that are
requisites for effectiveness.

In his influential The Evolution of Behavior, Robert Axelrod suggests that when negotia-
tors must work together over time, they adopt a strategy of “conditional openness.” This
strategy tells the negotiators to start with open and collaborative behavior and to maintain
this approach if the other party does too. If the other party becomes adversarial, however,
the negotiator should respond in kind and remain adversarial until the opponent makes a col-
laborative move. Axelrod’s strategy is, in effect, a friendly and forgiving version ofthe old rule
“Do unto others as they do unto you.” In Axelrod’s experimental rescarch, this conditional
openness strategy worked better than even the most cold-blooded adversarial strategies.38

When public administrators choose a negotiating strategy, there is, of course, another
consideration: What is the ethical thing to do? Negotiators often deliberately misrepresent
their positions, even though few actions are more universally condemned than lying. This
leads to a profoundly difficult question for the public administrator as negotiator: What
actions are ethical and just? The next chapter examines that question in some depth.

Concepts for Review

adverse selection theory . council of government (COG)
application or project grant , creative federalism

block grants ' devolution

categorical grant Dillon’s rule

cooperative federalism dual federalism
council-manager form ' extradition
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jeralism marble cake model of federalism ‘¢
emula grant S e mayor-couneil formo
| faith and credit clause metropolitan statistical area (MSA)
" poal congruency moral hazard
ant-in-aid negotiation
me rule new federalism
inent domain new new federalism
principal-agent model
revenue sharing
unfunded mandates

& Key Points
:
- | This chapter focused on the thousands of relationships that exist among a bewildering num-
: ' ' ber of jurisdictions that make up the U.S. federal system. We explained how that system
~ evolved, what its economic implications are, and how public administrators can still make
B things happen within it. Although some say this is a time of decentralization in the federal
- system, the view presented here is more complicated: Change is going on simultaneously
. in contrary directions—centralizing and decentralizing. The chapter made the following
» points:
'? ~ 1, The U.S. federal system stands in contrast to the unitary or centralized systems such
as those of France or Great Britain. The federal system divides power between central
government and regional governments; each government, central or regional, is legally
supreme in its own area of jurisdiction.

. Although some powers are shared between governments—taxing and spending for the
general welfare, defining and punishing crimes, and so forth—the traditional layer cake
model of federalism assumes that functions appropriate at each level can be defined
with reasonable precision and should be independent. Some scholars reject this model
of the federal system, preferring a marble cake model, which holds that the coopera-
tive relationships among the various levels of government result in an intermingling of
activities. '

- A major deficiency of federalism as a descriptive model is that it tends to recognize
mainly national-state and interstate relations but to ignore national-local, state-local, -
national-state-local, and interlocal relations. In contrast, IGR include as proper
objects of study all the permutations and combinations of relationships among the units
of government in the American system. e

4. The history of federal-state relations in the United States can be divided into six eras:
dual federalism (1789-1933), cooperative federalism (1933-1960), creative federal-
Ism (1960-1968), new federalism (1968-1980), new new federalism (1980-1993), and
devolution (1993-present). i |
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. Because governors, mayors, and other state and munic_ipal officials had a growing
financial stake in intergovernmental aid, creative federalism developed a strong cop-
stituency that was prepared, when necessary, 1o lobby for the programs.

. Categorical grants may be made by formula or by individual application. Formula
grants are available across the board to all who are eligible in a category, such as the
blind. Application or project grants are made for specific purposes and require a com-
plex application procedure. In contrast to categorical grants, block grants are broad
grants to states for prescribed activities with few strings attached.

. The federal government giveth and taketh away. Unfunded mandates are regulations
that impose burdens on state and local governments—without appropriating enough
money to cover costs.

. In 1980, federal grants to states accounted for almost 40 percent of state and
local government expenditure. By 1990, they had dropped to 25 percent. During
George H. W. Bush’s administration, federal funding would rise again to about
31 percent and remain at that level during the administrations of Clinton and Bush
the Younger.

. In government, devolution refers to the transfer of power or authority from a central
government to a state or local government. An often-cited example of devolution
is the 1996 welfare reform legislation that replaced the basic welfare program with
a program called the Personal Rcsporﬂqib ility and Work Opportunity Reconciliation
Act. The burden of administering the new program was shifted entirely to states. The
federal government now gives block grants to the states and generally requires that the
states match these funds. This devolution of power in the area of welfare is seen as a
testing ground for the future.

_ Besides launching bold initiatives like creative federalism, new federalism, new new
federalism, and devolution, presidents can influence the future of IGR in three other
ways: regional offices, Internet commerce, and Supreme Court appointments.

_Since the 1990s, the Supreme Court has been (1) reining in the national government’s
power under the commerce clause, (2) increasing state power under the Tenth Amend-
ment, and (3) giving new life to the Fleventh Amendment,

. Economists have sought to identify principles that would elucidate a rational division
of responsibilities among levels of government. At least four categories of arguments
justifying federal action can be identified: the need for uniformity, direct spillovers, the
effects of policy-induced mobility, and inequality of resources.

. Three clauses in the Constitution are especially relevant to interstate relations: Article
1, Section 1, which requires state courts to enforce the civil judgments of the courts
of other states and accept their public records and acts as valid; Article IV, Section 2,
which requires states to exténd tofcitizens of other states the privileges granted to their
own citizens; and Article I, Section 10, which permits states to enter into interstate
compacts. : I

. The state legislature and courts allow cities to adapt state laws to local needs, but cit-
ies remain under state authority: This principle is known as Dillon’s rule. The most
important means of giving cities inde_;pendénce is home rule. Essentially, home rule is
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power vested in local units of government—mostly cities—to carry on their affairs
& minimum of external legislative or administrative control. I
ough there are some variations, most municipalities have one of two basic types of

gov rnment. The responsibilities of county governments include zoning, building regu-
: on, health, hospitals, parks, recreation, highways, public safety, justice, and record

1s are a unique governmental creation. In Maine, Massachusetts, New Hampshire,
‘Vermont, and Connecticut, towns combine the roles of city and county in one govern-
 unit. Townships operate somewhat like counties. Where they exist—there may

SMDomisls have developed an analytical framework well suited to the task of analyzing
R: the principal-agent model. Essentially, the model expresses analytically any rela-

ing on an agent, the principal faces two problems: adverse selection and moral hazard.
Negotiation is a process in which two or more parties, who have different preferences,

itess consists of three activities: preparing, probing, and proposing.

ong the more important questions to address during the preparation stage are the
owing: What are the precedents? What are the issues and alternatives? What are
&t the interests? What are the deadlines—for me and for them? What are the strengths
* and weaknesses of the participants? What is my BATNA? What is the other party’s

i8is the fundamental dilemma in the proposing stage of the negotiation: Is the pro-
a win-win situation—in which all participants can walk away from the table better

Problems and Applications

* omie of the major social and economic innovations in the United States have begun
With small-scale experiments on the state level. For example, Wyomirg permitted wom-
1S suffrage 50 years before the Nineteenth Amendment was fatified. Can you think

s':o'thel} examples? What current state experiments might one day be taken up by the
federal government? : |
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. How do you think business executives view centraliziﬁg power in Washington rather
than decentralizing it via the 50 states? o .

. A respected faculty member of a major university came up with a potentially valuable
invention working in the basement laboratory of her home on weekends. With visions
of altering the course of industry, she approached the dean for free laboratory space
at the university so that she could perfect her breakthrough. But the dean bluntly in-
formed her that university policy clearly states that any invention developed by a faculty
member while at the university is owned by the university. She does not, however, want
to sign over the invention. How might she negotiate with the dean?

. The fragmentation and redundancies of the U.S. federal system are expensive in terms
of coordination and personnel costs. Would you favor or oppose greater consolidation?
Why or why not?

. “American federalism was born in ambiguity, it institutionalizes ambiguity in its form
of government, and changes in it tend to be ambiguous too.” Discuss.

Favorite Bookmarks

leweb.loc.gov/Global/state/stategov The Library of Congress was established as a legisla- .
tive library for the U.S. Congress. Today the Library of Congress has grown to encompass
many information-related activities, including a topical index of state government Web
pages. It also provides a useful index for state and local government information.

www.icma.org The International City Management Association is a professional orga-
nization for appointed chief executives of cities, counties, towns, and other local govern-
ments. Its primary goals include strengthening the quality of urban government through
professional management and developing new concepts and approaches to management
through information services.

www.nlc.org

www.btg.com/uscm

www.nesl.org

WWW.Naco.org

WWW.Nga.org

These are the Web sites of the five largest lobbies for state and local government:
National League of Cities, United States Conference of Mayors, National Conference of
State Legislatures, National Association of Counties, and National Governors Association.
These organizations do more than advocate for state and local government interests: They
foster intergovernmental cooperation and provide technical assistance and information
sharing. ,
www.kellogg.nWﬁ.edh/research/des_res/
www.PON.hatvard.edu

A wide range of case, simulation, gaming, role-playing, and exercise material in the
areas of negotiation and dispute resolution is available from the Kellogg School of Man-
agement at Northwestern University and from Harvard Law School. The first of the two
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1 .hﬁﬁo'n materials collections is that of the Dispute Resolution Center of Northwestern

rsity, whose offices are Jocated With_in the Kellogg .School of Mfﬂag_emen_t, but the

1€ SPONSOIET by TaCUily (ONT Te Sehoois of Law, Management, and Arts and Sci-

th afrfiliations with other schools in the Chicago area. The second is the Program
iation at Harvard Law School.
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-~ Monday, August 29, 2005

i femporary medical F{]Cifify. About 550 National
W Guard froops provide security,

6:10 Am.: The eye of Katring makes its landfall
near Buras, louisiana.

6:30 a.m.: Buias is oblilerated.

7:50 Am.: A massive storm surge causes jmme-

~ diate Hlooding in St. Bernard Parish and easten

.- ~ neighborhoods of New Orlegns. Water levels in

" iost areosare 10 1o 15 feel.

]

10:30 A.m.: Bush declares emergency disasters
in louisiana, Mississippi, and Alabama.

11:00 a.m.: Brown issues a memo ordering
1000 FEMA employees to the Gulf Coast and
“gives them two days fo arrive.

8:00 p.m.: Blanco speaks with Bush 1o impress
upon him the destruction caused by Katrina: "M,
FPresident, we need your help, We need avery-
fhing you've get."

9:27 pum.: FEMA officials give Chertoff's chief
of slaff a firsthand description of the levee breaks
and the extensive flooding in New Orleans.
9:30 p.M.: Bush goes fo bed without laking any
acfien on the Katrina disaster or Blanco's reques
lor assistance,

Tuesday, August 30, 2005

7:00 amM.: In San Diego, sialff fells Bush of the
severity of the crisis along the Gulf Coast and
aavises him to end his sixweek vacation early.
He agress,

9:00 am.: Chertof flies to Allanta, where he will
afiend @ conference on avian fly,

10:00 a.m.: The breoch in the 1 71k Street Canal
has grown fo about 200 fest, looting is reported
&l over New Orleans.

10:53 am.: Nagin declares o mandatery evac-
uation for the city and orders police to forcibly
fake residents away, if necessary.

7:00 p.m.: Cherioff designates the Kafring de-
stuction an "Incideit of national significance.”

Wednesday, August 312005

10:00 a.m.. Blanco makes @ joinl announce-
ment with FEMA that plans have been laid to
Bvacuale residerits remaining in New Orleans to
Ihe: Astrodome in Houslon. Air Force One flies low
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over the Gulf Coast so Bush can see the doumage.
It. General Russell Honore i placed in charge of

_'ﬁ'L'TJ_Tr"_ﬂ.‘fW!{f:'.'Fﬁfﬁéfﬁéfr.ih?ﬁﬁgpen!ugon’s cormmand

center for disaster response.

12:15 pum.: Bush political adviser Kail Rove
advises Blanco that Bush wants 1o federalize the
evacualion of New Orleans.

2:20 p.m.: Blanco telephones Bush, informing
him that federalization of evacuation and the Loui-
siana National Guard will nof be necessary
3:00 p.m.: Bush convenes a task force at the
White House for an hour fo discuss ways lo im-
prove the response.

4:11 p.m.: Bush addresses the nation in his first
speech devoted fo Huricane Katring.

7:00 p.m.: Moartial law is declared in New
Orleans. Nagin orders pelice to stop rescue ef
forts and focus entirely on confrolling the looling,
which has become rampant,

Thursday, September 1, 2005

7:00 am.: I a radio interview, Cherloff calls the
reports of thousands of people strandad in and
around the Convention Center in New Orleans
“tmors,” and stales, "Actually, | have not heard
a report of thousands of people in the Convention
Center who don't have food and waler,”

Friday, September 2, 2005

6:20 A.m.: The head of emergency operations
for New Orleans expresses his frustration: "This is
a national disgiace. FEMA has been here three
days, yet there is ho command and confrol. We
can send massive amounts of aid lo Isunami victins,
but we can't bail oul the city of New Orleans.”
10:35 am.: At the start of  tour of the Gulf
Coast, Bush praises Brown: "Brownie, you're
doing a heck of a job,

4:00 p.m.: Bush meets with Blanco, Nagin, and
others aboard Air Force One. An agilated Naugin -
demands that the president and the governor
work out a chain of command for the deploy-
ment of militory personnel. Afer that, the presidert
wolld privately raise o sensifive question with the
governor: Would she relinquish control of local
low enforcement and the 13,000 Neational
Guard treops from 29 states that fall under het
commdnd?_ :

151




150

Part One  POLITICAL MANAGEMENT

HURRICANE KATRINA
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Sunday, August 28, 2005

7300 am.: Gulf Coast residents awaker 1o the
news that Katrina is o Category 5 huricane, wilh
winds blowing steadily al 160 mph. The eye is
250 miles awey; moving now at 12 mph,
9:25 am.: President George W, Bush ealls
Blanco, advisings that she and Nagin order g
mandatory evacuation,

9:30 a.m:: With the stofm due 1o come ashore
in about 15 hgurs, Nagin orders o mandatory
evacuation of New Otrleans.

4:15 p.m.: Moyfield conducts an electionic
briefing for Bush, Brown, and Chertoff and warns
them of the danger of destruction and Nlooding in
the watke of Katrina. Brown also fries to prepare
federal leaders for the magnilude ofithe coming
disaster: "We're going to need averything thal we
can possibly muster, not only in this stie and in the
region, but the nation, fo respond 1o this event.”
10:30 p.m.: The last people seeking refuge i
the Superdome in New Orlecns afe searched
and allowed in. Between 8000 and Q000 citi-
zens are in the stands and about 600 are in a




shie stiuck the Gulf Coast on August 29,
hen fhe eye of Huriicane Katrina made

Usfained winds of over 140 mph. The
hutricane would move slowly inland,
ath of destruction acioss low-lying
southern Louisiang, Mississippl, ond

Alabama. See map.

5 liad long wamed of the flood dap-
y New Orleans, much of which lies
level in a bowl bordered by levees thaf
dback lake Ponichartrain to the norh-and the
: pp| River to the south and west, In fact, in
%ﬁn&er of 2004, hundreds of regional and
officiols had met in Baton Rouge for an
ale simulation exercise. The fictional "Hur-
" [eft the city under 10 feet of water
it fiom the simulation warmed that trahs-
wauld be a major problem.
simulafion proved disconcerlingly dc-
afiina cavsed breaches in the levees,
ul 80 percent of Nlew Orleans under
knocking out electrical, water, sewage,
ition; and communication syslems, K
20 lattened much of Gulfport and Biloxi,
i, flooded Mohbile. Alabama, and ley-
Undoted small cities and fowns across
& size of Greal Britain, Up to 100,000
e stranded in New Orleans far days in

d danigerous conditions awaiting relief
Clidtion,

Kaitina wos fhe deadliest hurricane 1o hif the

1e5 In more than 75 years. The con-
E8geath toll excesded 1200, with mote
.-3 percent of the falalities in Lovisiang,
ety in the New Orleans™area, Il was

9 i&. cosfliest natyrg| disasters in 1).S. his

b
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tory. Nearly threefourths of ol the homes in New
Orleans, the fify-ninth largest city in the United
Slates, were damaged o destioyed.

Poor coordination betwesn local, state, and
lederal officials raises important questions not only
about U.S. disaster preparedness bul also aboul
federalism, The following five governmernt officials,
in parlicular, were criticized for their response fo
the distaster: New Orleans Mayor C. Ray Nagin,
lovisiana Governor Kathleen Blanco, Federal
Emergency Management Agency [FEMA) Director
Michael Biown, Department of Homeland Security
Secrefary Michael Chertoff, and President George
W. Bush. Before considering those ciilicisms, we
need lo review the facts of the case.

Timeline

Saturday, August 27, 2005

3:00 a.m.: Huriicane Katrina is in fhe Gull of
Mexico 435 miles southeast of he Mississippi
River Della, gathering strength and moving for-
ward ot just 7 mph,

10:00 a.m.: FEMA Director Michael Brown ap
peats.on CNN o encourage residents of south-
eastern lovisiana to leave s sooh as jpossible for
safety inland,

5:00 p.M.: Governor Kathleen Blanco and
Mayor C. Ray Nagin appear in a press confer-
ence to wam residents of the storm. MNagin de
clares a slate of emergency in New Orleans,
7:25-8:00 p.m.: Max Maytield, direcior of fhe
National Hurricane Center, calls officials in Ala-
bartria, loulsiana, and Mississippi 1o warn them
of the severity of the coming storm,
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11:20 p.m.: Bush Chief of Staff Andrew Card
sends Blanco a fax indicating that she need only
sign an attached letier requesting that the federal
GOVEIMMent- assume control-of-ihe rescue. and
recovery in louisiana, including oversight of the
National Guard iroops.

Saturday, September 3, 2005

7:56 A.M.: Blanco faxes a lefter to Card refus-
ing the federal government's altempt to assume
control.

8:00 a.m.: Bush announces the deployment of
7000 activeduty troops that would arrive in the
Gulf Coast over the next three days.

9:30 a.m.: Brown announces that fiflions of
army rations and water boliles are now in the
disaster area.

12:00 nooN: Buses arrives at the Convention
Center to take people lo safety and comfort else-
where.

Issues

The events between August 27 and Septem-
ber 3 can be viewed productively from several
standpoints: disaster management (based on the
Katrina experience, how well would the United
States handle another maijor terrorist altack?), or-
ganization theory [should FEMA have remained
an independent agency?), and leadership (what
would a Giuliani or an Eisenhower or a Johnson
have done?). But here we want to consider these
events in terms of intergovernmental relations. For
that limited purpose, the following issues seem
particularly relevant.

Did Nagin Have a Plan? Despite all appear-
ances to the contrary, the city of New Orleans
had a plan. In 2000, city officials and various
consultants prepared a 14+page booklet “City of
New Orleans Comprehensive Emergency Man-
agement Plan.” It offered a series of clear-cut
guidelines that seemed fo be ignored by Nagin,
a former executive with Cox Communications
who was elected in 2002. After suggesting that
“evacualion zones” based o probable storm
flooding should be used as the basis of mass
avacuation, the plan advised that such zones “will
be developed pending further stody.” They never
were. The city of New Orleans followed virtudlly

no aspect of its own plan in the disaster caused
by Hurricane Katrina‘and failed to implement most
federal guidelines. Douglas Brinkley writes: "4

Apparently un] mpressed by the emergency
management plan, even though it was
posted on the City Hall Web site . . . Nagin
behaved in o hesitant, perplexing fashion.
The plan was the collective wisdom of an
entire generation of New Orleans politi-
cal thinking, going back as far as those
who had grappled with Hurricane Betsy
in 1965. The plan instrucied that when
a serious hurricane approached, the city
should evacuate 72 hours prior to the
storm to give "approximately 100,000
citizens of New Orleans [who] do not
have the means of personal transporta-
tion" enough fime o leave. Mayor Nagin
also ignored FEMA guidelines, which
urged City Hall to “coordinate the use
of school buses and drivers to support
evacuation efforts,”

Before any disaster, the first responsibility of
local responders is to evacuate hospitals, nurs
ing homes, and special needs populations. Aside
from some informal plans io rely on churches and
neighborhoods to get people out, the city had
not developed any solution fo that challenge in
time for Katrina.

Where Did the Federal Money Go? In 2003,
the federal government gave New Orleans a $7
million grant for a communications system that
would connect all the region’s first responders.
Soon after the hurricane struck, the radios used
by police, firefighters, and the mayor drained
their batteries. Then their satellile phones would
not recharge. And, of course, landline and cell
phones went out. For two days the mayor and
his emergency team were cut off from the outside-
world.

That did not need to happen. fFor example,
emergency officials across Florida are linked by
a system of satellite phones, and lines of autherity
between local and state officials are sharp. And
in Texas, ham operators share a place at the table
in the emergency bunker in Ausfin along with the
high-tech communication experts.

The bigger question is, Why were federal
funds that might have been used to strengthen the



levees around New Orleans diverted to widening
ship channels? Brinkley writes:

Cwer the years, improvements were made
[in the 17th Stree; Canal], patches infro-
duced and the need for repairs noted and
somelimes neglected, Incredibly, no one
was in charge: no one was fully respon-
sible for overseeing just who was doing
what to the levees. Various enfities had a
hand in the fortunes of the system—and
lortunes are all thal the levee system meant
'o a greal many of the greedy scoundrels
involved through the years. . . . For ex-
ample, in the manths just before Katring,
while a $427,000 fepdir fo a crucial
floodgate languished in inexcusable bu-
reavcratic delay, [the board of direclors
of the Oreans evee Districl] wenl ahead
with happier pursuifs, building parks, over-
seeing docks that it had constucted, and
investing in on-water gambling . .

"We Need Everything You've Got” That is
whal Blanco, who became governor in 2003,
told Bush the day the storm hit. The question of
whether she requested fedaral governmen! as-
sistance as effectively or gs forcefully as the
catastiophe demanded sfill haunts her. And yel,
with the exception of Nagin, no one was in o
betler posifion than her 1o know precisely whal
was needed and how soon, Nof yniil Thursday
did she come up with specifies: 40,000 froops
[a number she says she "pulled out of the air’);
urban search-and-rescue teams; buses; amphiby-
ous personnel carriers: mobile morgues; trailers
of waler, ice, and food; base camps; staging
areqs; housing; and communication systems.
State officials concede, according to Time, that
Blanco had unrealistic expectations of precisely
what the federal government could do, “She
thought it would be more omniscient ond more
omnipresent and more powerful than it turned
out fo be.”

Getting Through to the President Wednesdoy
morning Blanco fried o lelephorie the president
‘o tell him that the expected federal resources sfil
had not arrived. Iy response to the call, the White
House did not make the president available. Afier
Attending some official ceremonies, she returned
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to her office and fried 1o reach ‘the president

__again, _AﬂgLa_ﬂhcgJ_dehy.-Jser{aHv.\y_u-ﬁmsf@uréﬂi"‘

o the- White House Office of Intergovernmental
Affairs, During the course of the morning, Blanco
did receive calls from presidential surrogates, i
cluding one from Chief of Staff Andrew Card,
who was on vacafion in Maine. According fo
Blanco, Card didn't exaclly promise help; rafher
he affirmed that he believed he could help her,
Brown’s Method of Operation Bysh appointed
Brown head of FEMA in 2003. At the time, he
was slaff attorney and second in command, He
had been brought into the agency by his long-
fime friend Joseph Allbaugh, then agency head.
Before joining FEMA, Brown had been the head
of the International Arabian Horse Association.

Now, thiee years info the new job, his agency
was being inundated by requests from thousands
of organizations, jurisdictions, and individuals—
requests for medical equipment, chlorine bleach,
cleaning supplies, generalors, body bags, inocula-
tions, tents, boats, and the [ike. During this period,
Brown's focus was on the “recovery," which was to
be execuled as carefully and precisely as possible.
Otherwise, so he thought, FEMA risked lawsuils, dis-
fributional problems, and sundry other worries. Time
reports that foreign nations, responding o igent
calls from Washingl‘on, readied rescue supplies,
then “were told o starid by for days until FEMA
could figure out what 1o do with them.” Florida
airboaters complained fhat they had an armada
ready for rescue work but FEMA wouldn't let them
into New Orleans. Brown defended his agency's
measured steps saying aid “was fo be coordinaled
in such a way that it's used mos effectively.”

Brown's Boss Al 7:00 p. Monday, Brown re-
ceived an urgent telephone call from his FEAMA
fepresentalive in New Orleans. The call had o
sobering effect on Brown; for the first fime, he fully
undersioad the gravity of the situafion Convinced
that Blanco was “dysfunctional,” Brown called his
boss, Chertoff, pleading for help. It was the first fime
Brown and Cheitoff had spoken logether that day,

Eight months earlier, Bush had appeinted

U.S. Court of Appeals Judge Chertoff 1o head
the nation’s secondHargest cabinet agency, the
sprawling Department of Homeland Securlty, As
the head of the criminal division in the justice
Depariment in 2001, Chertoff had helped for-
mulate the governmenf's response to the 9/11
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terror attacks. Now, as Homeland Secretary,
Chertoff was in charge of all major disasters—
whetherfeem- international Jerorism;—natural
causes, or infrastructure collapse. Until Chert-
off designated it “an incident of national sig-
nificance” and appointed someone (presumably
the FEMA director in the case of hurricanes) as
the “principal federal official,” relief would be
halling at best. Without that designation, Brown
could not legally take charge, giving orders to
local and state officials and overseeing deploy-
ment of National Guard and other U.S. military
personnel. Unfortunately for the people in New
Orleans, Brown could not convince Chertoff that
things were going as badly as Brown {and the
media) were suggesting. Brown iried to maneu-
ver around Cherfoff, to appeal directly to the
president, but it was hard to get through fo the
White House.

A Government Accountability Office report
nofed that the delay in Cherfoff's response was
critical: “The DHS secretary designated Hurri-

- cane Katrina as an incident of national signifi-

cance on August 30—the day after a final land-
fall. However, he did not designate the storm
as a catastrophic event, which would have
triggered additional provisions of the National
Response Plan (NRP) calling for a more proactive
response. . . . In the absence of a timely and
decisive action and clear leadership responsibil
ity and accountability, there were multiple chains
of command, a myriad of approaches and pro-
cesses for requesting and providing assistance,
and confusion.”

ADVD for GWB Early Friday morning, the presi-
dent boarded Air Force One for the flight to Mo-
bile, Alabama, as his first stop on his inspection of

_the disaster area. Because White House sfaffers

were uncerfain that he actually understood what
was going on—had “situational awareness,” as
they say in the military—they had prepared a com-
pilation of news coverage recorded onto o DVD
for him to watch during the three-hour flight.

“I Don't Know Whose Problem ItIs” In a radio in-
terview the day before Bush’s flight to the disaster

- area, Nagin had said, ‘I don’t know whose prob-

lem it is. | don't know whether it's the governor's
problem. | don't know whether if's the president’s
problem, but somebody needs to get their ass on
a plane and sit down, the two of them, and figure
this out right now.”

Later the next day that's pretty much what hap-
pened. Bush met with Bldnco and Nagin abgard
AirFarce-Qne onthe lormae-of the-Mew.Qrleans-
Airport, Nagin said, “Mr. Presiden!, Madame
Governor, you lo need to get together on the
same page, because of the lack of coordination,
people are dying in my city.”

Three Perspectives on Kairina and Federalism

Not surprisingly, the worst natural disaster in U.S.
history generated many scholarly arficles. This
section briefly summarizes three recent ones that
offer different interpretations of what went wrong,
what went right, and what needs to be done.
Each provides a basis for class discussion.

{1) Stephen M. Giriffin, professor of constitu-
tional law at Tulane, argues in “Stop Federalism
before It Kills Again” that the national government
might need to become more directive in numerous
areas. Although much attention has been focused
on the response and ‘recovery that followed Ko
trina’s landfall, Griffin explores the role of federal-
ism prior to Katrina. Why would the federal gov-
ermment fund levee construction then turn different
parts of the project over to four different local
sponsors who worked af cross-purposes? Why
would it help fund the purchase of communication
technology and nof require that states and local
governments develop inferoperable communica-
tions? The general answer is that, according fo
Griffin, federalism is as much a commitment to
focalism as it is to states’ rights. As Cherloff has
stated on several occasions, disasters are typi-
cally to be managed at the “lowest possible, geo-
graphic, organizational, and jurisdictional levels.”
To the contrary, Griffin thinks the failure to respond
to Katrina exposed one of the few real structural
weaknesses in the U.S. Constitution: a lack of a
mechanism to coordinate the work of local, siate,
and nafional governments.

Interestingly, federal responses to nalural
disosters—evenls nearly by delinilion beyond
lhe cc:pc:clty of state and local govemmenls —is
a relolivBly recent phenomenon. In fact, it took
many decades of repeated disasters such as the
vast flooding unleashed by the Mississippi River in

1927 to convince national officials that the federal
government héd @ role to play in dlleviating the ef-
fects of nalurdl disasters. For much of U.S. hisfory,
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& Cnalurdil disasters were on their own. “The
?f .15 it exists Io'd_cy,”__\C__Brifﬁn_wrifes__"rs
| ot that- of 1he-feunding generalion
'ﬁ'e"'r!alftms still alive—created it and we
hange it. The best example during the
dministration was the No Child Left Behind
sielation that involved an unprecedented
ifto. o subject, education, that everyone
-_E}@UE should be left to the states. !
M&ﬂhq Derthick, professor emeritus at the
Rl Virginia, argues that the “govern-
eeponse 1o Katrina was nof the unalloyed
.""[;Ié-:oﬂen profrayed. The response was q
fauceess and failure. Successes occurred
fundation had been laid for infergovern-
'f"._pe.r_qlion, as with the largely successful
ll evacuation of Greater New Orleans,
slate mobilization of the National Guard,
ceqrch ond rescue operations of the U.S.
Suard ond the Louisiana Department of
B and Fisheries.” The failures include New
{"icllura fo limit its growth, its lack of flood
on plans, and the influence of politics on
cleciion there.
sove all, Derthick argues, “do no harm to the
Sornders. Dependency on them is inescap-
desd, they could become the country’s only
afing and legitimate governments in case of
sl ferrorist atiack on Washington, D.C. Con-
think of federalism in the fraditional way, as
ice of srength through cooperation.”
[Morc Landy ot Bosfon College calls Ko
':‘E‘j‘hégo-disoster” and argues that such
pUlfederalism 1o an especially difficult fest
8 Ifiey require speed, efficiency, decisive-

iy

At

and effective coordination, Faced with such
e big advantage of federalism, he main.
séﬂ's.'grecier flexibility, responsiveness, and
Ao mobilize mutual qid. “I1 presumably
36T fhe unique virlues that eqch level of
fEntond that the citizen himself or herself
5 HiBse virtues compensate for its inherent
ity and fedundancy. The example of per-
Esponsibility and neighborly concem is a
Ssubslifute for governmenl intervention.”
1841y, landy conceptualizes federalism as
2 OMRosed of four dimensions: three levels

B iment and the civic reqlm. With regard

._"_IFE'B_IT its worth recalling that Alexis de Toc-
2= 1920gnized in the eq rly ninefeenth century
YSVarnmer, can’t maich the energy and
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resourcefulness of citizen cooperofing’informcl”y
orthrough valunlan.assesiations

Landy finds he dires| examples of civic failure
in the city of New Orleans, and an especially edi-
fying example of its success in Mississippi. Landy
does not sugarcoat the former:

The impression given by the media was that
those whe did nof get out of New Orleans
could nol, either because they had no car o
were disabled. This impression stuck even
though the visuals accompanying those
media reports showed streets crowded with
abandoned cars. A congressional report
confirmed that the pictures were more reli-
able than the words. It siated that more than
250,000 cars remained in the city during
the storm and the cars were found parked
in the driveways of many of the dead. The
report chastised the governor of louisiana,
and the mayor of New Orleans for being
slow fo issue mandatory evacuation orders,
and those individuals “share the blame” for
incomplete evacuation. Resorling to the
verb “share” shows just how reluctant the
report writers were fo concede that not qll
bad things that happen are the fault of the
government. Those car owners who fail io
evacuate in the face of mandatory evacu-
ation orders that, however tardy, stll left
them plenty of fime fo leave, do not share
in the blame, they are fo blame. If indeed
a major, or perhaps even the major, cause
of death from Katrina was a failure fo obey
a mandalory evacuation order this puls the
whole Katrina problem in o different light.
It shifis the blame from erors made by the
various levels of government o the actions
of the populace ifself.

Case Questions

1. Which of the three perspectives do you find
mosf; persuasive? least persuasive? Support
YOUr answer.

2. Much of the debate over the response fo Hur-
ricane Katrina centers on the question of the
division of responsibility among different levels
of govermnment—local, stote, and federal, If the
lederal government played o more aggressive
role—say, taking command of qll fesponse
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efforts and placing them in the hands of the reg-
tlar-army —wobld-het vielate-lenets-of-lederal
ism, specific provisions of the Constitution, and
specific statutes {such as the Posse Comifatus
Act of 1878, which limits military participation
in law enforcement)e What other legal options
are there besides giving the federal government
a more powerful role?

3. Sefting aside the philosophical and legal issues
this case raises, what are the management or
efficiency argumenls for and against a more
centralized response fo large national disasters
like Hurricane Katrina? Why would we not
want to have a federal fire depariment? If the
federal government lells the states and cities
they will receive no assistance in the event of
a disaster, what do you think will happen?

4. To what extent was the Katina breakdown due
to federalism, and to what extent was it due to
the players in the sfory?
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