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Reader’s Guide

This introduction aims to provide the historical and conceptual background necessary for informed
critical engagement with the ideas and arguments presented throughout this book. It begins by con-
sidering why human rights have emerged as a particularly powerful and important moral and political
discourse since the middle of the twentieth century, stressing their modernity, their invention, and
their revolutionary character, It examines the work that human rights do in politics, explaining them as
value claims with powerful social, political, and economic implications. Next, it shows why this politi-
cal character means that human rights play out in complex and divergent ways in practice. This makes
human rights difficult to study, as they are inherently multifaceted and necessarily interdisciplinary.
This introduction concludes with a brief overview of the aims, structure, and objectives of the book.
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Consider the following political events: an authoritar-
ian government silences a critical independent media;
rural villagers and the urban poor endure sickness
caused by the lack of clean water; criminal networks
traffic women and girls for sex; transnational corpora-
tions shift manufacturing jobs to low-wage countries
with lax labour standards; gay men and women or-
ganize to win the right to marry and found families;
refugees flecing tribal or religious violence are denied
asylum in nearby wealthy countries; suspected terror-
ists are captured and detained without trial or review;
workers and their allies build a campaign to demand a
living wage; reformers organize resistance to a repres-
sive military regime; internationally orchestrated air
strikes help to topple a regime that has threatened to
massacre its own people; acrivists successfully work ro
eliminate school fees and make education available for
all. What do such disparate events have in common? It
would be difficult to talk about any of them without
invoking human rights.

The decades since the Universal Declaration of
Human Rights (UDHR) was approved by the United
Nations General Assembly in 1948 have witnessed
what one writer aptly calls ‘the rise and rise of human
rights”.! Human rights have become so pervasive that
it is hard to imagine making sense of, or even talking
about, the political world without them,

Why Human Rights?

The advancement of human rights ro the forefront of
global politics has been as remarkable as it has been im-
probable. The UDHR, an abstract and non-binding col-
lection of noble words and sentiments, has engendered
a vast and growing body of international law that is
challenging the ideal of sovereignty and transforming
relations among states. This transformation includes
the creation and development of a diverse array of in-
ternational institutions concerned with human rights
monitoring, compliance, and, increasingly, enforce-
ment. Human rights have inspired domestic and trans-
national social movements that have toppled repressive
regimes and won protection for oppressed and mar-
ginalized people; these movements have emernged as
powerful political actors in their own right. While the
idea of human rights has provoked sometimes sharp
controversy, it has nonetheless become the dominant
normative or moral discourse of global politics and a
major standard of international legitimacy. Why?

Although this text focuses on the post-Second
World War era of human nights, understanding the
contemporary state of human rights politics and
practice requires some sense of their logic and ap-
peal. It would be impossible to summarize the his-
tory of human rights here; instead, in the following
sections | shall focus on several essential features of
human rights that help to explain their emergence and
their success, as well as some of the controversies sur-
rounding them. The point of doing so is to provide the
historical and conceprual background necessary for
informed critical engagement with the ideas and argu-
ments presented throughout this book. Three related
features of human rights deserve special emphasis in
this respect:

» human rights are distinctively modern;
» human rights are a political invention;

» human rights are inherently revolutionary.

The Modernity of Human Rights

To say that human rights are distinctively modern is
not to deny the long history of the values that ani-
mate them. Human rights are closely tied historically
to notions of justice and human dignity that are as old
as human society. To stress the modernity of human
rights is rather 1o stress two important contrasts, one
with the corporate conception of nghts that domi-
nated medicval Europe and many other pre-modern
societies, the other with notions of justice and digniry
based in religious cosmology.

Medieval conceptions of rights were anchored in
social status. Rights pertained to classes or categories
of persons rather than to individuals, and they were
strongly supportive of hierarchical notions of social
organization, The rights one possessed depended
upon and varied with one’s status or social position.
Rights and duties defined the social roles that con-
stituted society; they were in this sense conservative
(norm-preserving) and stabilizing (order-preserving)
fearures of sociery. Rights were often also anchored
in cosmological conceptions or religious views that
interpreted the existing social order as divinely or-
chestrated (or at least sanctioned). That is, the or-
ganization of society, including the rights and duties
of different groups of people, was seen as reflecting a
divine will or plan.

In Western Europe, where the idea of human rights
first emerged in its modern form, this way of viewing



society and social organization underwent a profound
and sustained transformation beginning as early as the
twelfth and thirteenth centunes. The transformation
entailed economic development, artistic and literary
renaissance, religious reformation, and intellecrual
flowering, Together, these trends fostered humanism
(a concern with the achievements and potential of
human beings), rationalism (an emphasis on reason
and science rather than on belief or superstition), and
individualism (a differentiation of persons from the so-
cial groups or classes to which they belong),

My point is not that these are necessary elements of
any account of human rights, but rather that these ele-
ments shaped the emergence of the particular form of
human rights that appeared in carly modern Europe.
In describing human rights as rights that belong to eve-
ryone, they make a powerful statement about human
capabilities and potential. They simultaneously assert
a far-reaching normative and political programme for
protecting and respecting people’s ability to exercise
those capabilities and realize that potential. In relying
on reason in their justification, human rights embody
a political logic that transcends—and thus threatens—
traditional values and beliefs. Finally, in ascribing
rights to everyone, the modern conception of rights
challenges conventional understandings of social and
political order.

Human Rights as a Political Invention

This radicalism indicates that human rights were
less the product of evolution than of invention (see
Minogue, 1979). The idea of rights in Europe can
be traced back to its origins and meanings in Roman
law (Tuck, 1979), but in seventeenth-century England
it became a radical and disruptive notion. This devel-
opment would have horrified one of the key figures
responsible for this change, the political philosopher
Thomas Hobbes (1588-1679). Hobbes was a devoted
monarchist who tried to develop a justification for
royal absolutism that would be more persuasive than
the divine right of kings, which was increasingly under
challenge from theologians and rebellious Parliamen-
tarians. Hobbes's key innovation was to suggest that,
in a hypothetical “state of nature’ before the creation
of society, all individuals should be considered free and
cqual. Hobbes belicved that this natural freedom and
equality would result in chaos and war, to which an all-
powerful ruler was the logical and best solution (see
Hobbes, 1968 [1651]).
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Although Hobbes used freedom and equality to jus-
tify absolute authority, others quickly saw the poten-
tial to put them to other, very different purposes. The
most famous and important of them was the philoso-
pher and Whig revolutionary John Locke (1632-1704).
Locke saw that Hobbes's arguments about natwral
freedom and equality had the potential to justify po-
litical revolution by making authority depend on the
consent of the governed (Locke, 1960). Locke under-
stood this freedom and equality in terms of natural or
human rights enshrined in natural law. Government
was established, in Locke's view, to provide means
to interpret, judge, and execute this natural law—in
other words, to protect rights. When government
lacked consent or failed to respect and protect rights,
Locke argued, it made itself illegitimare, and the peo-
ple had the right to replace it.

The Revolutionary Character
of Human Rights

Their revolutionary character is the third feature es-
sential for understanding the politics and practice of
human rights and the success and controversy they
have generated. By the close of the eighteenth cenrury,
rights had become a moral standard for assessing the
legitimacy of governmental authority and the barttle
cry of revolutionaries in the United States, France,
Haiti, and elsewhere. This revolutionary character
is inherent in the logic of human rights themselves.
As Carole Pateman (1988, pp. 39-40) has argued, the
simple premise of natural freedom and equality un-
dermines justifications for natural authority and sub-
jection: ‘the doctrine of natural individual freedom
and equality was revolutionary precisely because it
swept away, in one fell swoop, all the grounds through
which the subordination of some individuals, groups
or categories of people to others had been justified’.
This is what Kenneth Minogue (1979, p. 11) meant
in describing human rights as the leading edge of the
axc of rationalism, which toppled monarchies and
cleared the ground for democracy. The great revo-
lutions of the eighteenth and nineteenth centuries
marched under the banner of human rights precisely
because of the power of this argument against mon-
archy and aristocracy. Yet these human rights revolu-
tions were at best partial and incomplete. Women,
labourers, slaves, and ‘natives’ in areas subjected to
European rule were denied the ‘universal” rights that
the revolutions themselves proclaimed (see Pateman,
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1988; Mills, 1997; Goodhart, 2005). Social, economic,
and cultural rights were mostly ignored and often bru-
tally suppressed.

This was as the carly proponents of ‘the rights of
man’ had always intended. Their cause was narrowly
political and concerned with empowering a small
class of landowning gentry chafing under a heredi-
tary monarchy and aristocracy. The logic of consent
and natural rights justified their revolution, but in
the end it justified much more besides. The logic of
human rights extended much further than Locke or
his contemporaries could have imagined or endorsed,
and over time the axe of rationalism came more to re-
semble a double-edged sword, as those excluded from
enjoyment of their rights used the logic of universal-
ity to challenge their subjection and the hypocrisy
that supported it. It is this revolutionary potential and
emancipatory logic that make human rights particu-
larly appealing to people struggling against domina-
tion and oppression and that explain a large part of
their ‘rise and rise’.

Appeal and Criticisms

Yet the universal aspiration of human rights is itself
double-sided. The failure of human rights in practice
to live up to their universal promise has been the source
of much of the criticism lodged against them, and this
criticism has often been justified. It was perfectly obvi-
ous for a long time that who qualified as "human’ in
most conceptions of human rights was a fairly narrow
group of wealthy European males. This criticism has
been amplified by the invocation of human rights in
Justifying all sorts of domination—from colonialism
and imperialism to patriarchy, preventive war, and the
global neoliberal economic order. Human rights have
often been used by elites of various stripes to institu-
tionalize and protect their power and privilege.
Criticism of human rights for failing to live up to
their universal promise has often been conflated with
another prominent criticism: that their origin in a
particular Western cultural and philosophical con-
text makes them an intrinsically Western concept,
one at odds with cultural and philosophical traditions
elsewhere. This criticism is more suspect. It comes
mainly from economic and political elites whose sta-
tus is threatened by human rights and from Western
intellectuals interested in discrediting human rights;
the latter presumably aim to head off the misuses of
human rights as tools of domination referred to in the

previous paragraph. Whatever the intentions of this
latter set of critics, their position winds up supporting
autocrats and plutocrats whose abuse of power and
privilege the critics would no doubt also condemn. It
does so by endorsing the idea that cultures are mono-
lithic and homogeneous and by undermining what is
best understood as the global and inclusive nature of
human rights claims. This makes it difficult for crit-
ics of the status quo in any given society to challenge
the hegemonic interpretation of ‘culture” invoked by
elites; i also makes it difficult for advacates of democ-
racy and social justice to invoke human rights in their
fight against domination, oppression, and exploitation.

As a practical matter, people everywhere—not just
or even primarily in the West—invoke human rights in
their struggles against sexism, racism, poverty, politi-
cal exclusion, foreign intervention, and so on, Often,
in doing so, they link human rights claims to elements
of their own cultural, religious, and philosophical
traditions—typically elements ignored or repressed
by elites. Activists find the logic and power of human
rights an invaluable tool for mobilizing and organiz-
ing people and for challenging power; this is the case
even though these same activists are often among
the most eloquent and persuasive critics of partial
and prejudicial applications and implementations of
human rights.

With respect to the philosophical point regarding
the incompatibility of human rights with Indigenous
cultural and philosophical traditions, the critics are
correct—yet the implications of this fact are quite
the opposite of what they imagine. The incompar-
ibility of human rights with rraditional cultures and
philosophies explains their appeal to those suffering
from injustice—as much in the West as elsewhere. It
is precisely the point of human rights claims that they
disrupt tradition, upend convention, and undercut hi-
erarchy. Human rights provide a critical resource for
activists in their struggles against domination and op-
pression because they supply a different way of think-
ing about justice, dignity, and respect. To take just one
example: it is not as if Western divilization—whatever
that means—has historically embraced equality of
the sexes; the struggle for women's rights has been a
struggle against cultural and philosophical tradition in
the West, as it is everywhere.

These arguments reveal the inherently political
character of human rights and highlight why atten-
tion to context and to power dynamics is essential for
understanding the controversy surrounding human



rights wherever they are invoked. This controversy
is a reaction to the radical, revolutionary work that
human rights do in the world—work that explains
why human rights, despite their theoretical baggage
and chequered past, remain so appealing and so indis-
pensable in practice.

The Politics of Human Rights

To assert a human right is to make a fundamenually
political claim, in two senses. First, it is to make a de-
mand on society, to insist that things be arranged—
economically, politically, culturally—so that everyone
enjoys equal respect and dignity. This explains why
human rights resonate with ancient and global no-
tions of justice and human dignity. Yet human rights
are not simply equivalent with human dignity or jus-
tice; they represent a certain kind of dignity or justice,
one incompatible with domination, oppression, or
exploitation. As the images of the axe and the double-
edged sword suggest, human rights imply the levelling
or cutting down of traditional forms of status and
hierarchy. Another way of saying this is that human
rights are normative claims. They express a certain
set of political convictions and aspirations concerning
the freedom and equality of all people. This makes the
concept or ideology of human rights incompatible
with any system of values that regards some persons
as naturally or divinely subordinate to others. This
point is vital: when opponents of human rights argue
that they clash with traditional values or cultures, they
are perfectly correct.

To deny or downplay this clash is to miss what is
happening politically when human rights are invoked:
power is being challenged, domination contested, au-
thority questioned. The issue is not whether human
rights are compatible with existing beliefs and prac-
tices around the world; in many instances they are not.
The issue is rather whether one endorses the values
expressed through human rights or the values under-
lying beliefs and practices that might conflict with
human rights. This points to the second way in which
human rights are inherently political claims: the very
act of claiming them helps to constitute people as po-
litical subjects (Zivi, 2012).

Human rights can also be asserted, as 1 alluded to
carlier, as rhetorical or ideological cover for political
choices motivated by other considerations. Exam-
ples of such behaviour are familiar: European powers
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justified colonial enterprises as ‘civilizing missions’;
American politicians cite human rights abuses in
launching ‘preemptive’ military attacks and monitor-
ing the private communications of citizens. The rejec-
tion of human rights often works in a similar way, as
when authoritarian rulers decry human rights as cul-
tural imperialism to secure their grip on power. The
important point here is that it is impossible to under-
stand the advantage to be gained from trumpeting
or denouncing human rights without understanding
whart various actors are doing politically when they
claim or reject them—namely, taking sides.

The Practice of Human Rights

Human rights are inherently political; to embrace or
contest them is to take sides on questions of power. |
began this introduction by arguing that human nights
have in effect become the coin of the realm in global
politics, the dominant normative discourse, and a
benchmark for legitimate authority. If traditional
politics—laws, governments, policies—are the face
of that coin, its flip side is the long record of human
rights practice that has developed over the past four
centuries and accelerated dramartically in recent dec-
ades, One can no more understand human rights
purely as an abstract moral or political idea than one
can understand football by reading the rulebook with-
out watching a match.

This practice is evident in the history of social
movements, legal challenges, political argumentation,
and public discourse. It represents the real world of
human rights, the empincal record of their use by all
kinds of people in varied contexts over time. Regard-
less of what one might think of the philosophical ar-
guments in favour of human rights, there exists this
legacy of their actual use and effects in the world that
must be reckoned with. Just as it is perfectly possible
to be an atheist and still recognize that religion exists
and has a real and significant impact on social life, one
need not find the moral or philosophical arguments
for human rights conclusive or even persuasive to ac-
knowledge that human rights practice is a significant
political phenomenon in our world.

How widely or narrowly one reads this history of
human rights is itself probably determined in large
part by where one’s ideological sympathies lie (for a
very broad reading, see Ishay (2004); for a very narrow
one, see Moyn (2010)). Was the democratic political
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revolution that began with seventeenth-century op-
position to monarchy and aristocracy a human rights
movement? What about the struggles for labourers
and for abolition of slavery? Women's rights? Resist-
ance to colonial rule? One way to answer these ques-
tions is by studying the rhetoric and beliefs of the
participants. Another is to argue that whart the actors
said or thought is less important than the thrust and
logic of their arguments. Stll another is to focus on
outcomes, assessing how these movements contrib-
ured 1o the realization of human rights as we under-
stand them roday. In making such studies, the history
of misuses of human rights cannot be ignored.

Ultimately there is no single or correct way to de-
fine the history of human rights practice. How one
defines it is never merely an objective decision about
‘the facts’ because the stories we tell reflect our politi-
cal values and have practical consequences, This is, at
least in part, what makes human rights so challenging,
so important, and so rewarding to study.

Human Rights as an Object
of Enquiry

Human rights are an amazingly rich and complex
object of enquiry. Their study involves normative,
empirical, and critical approaches and has historical,
legal, sociological, anthropological, comparative, and
international dimensions.

One complexity in the study of human rights is that
they simultancously demand normative and empiri-
cal analysis. Normarively-oriented scholars primanily
concern themselves with philosophical and policy
questions, while empirically-oriented scholars focus
mainly on trying to understand how human rights
work in the world. Both are crucially important, and
they are much more closely entwined than many
scholars seem 1o realize.

In fact, one of the chief difficulties in the study of
human rights is that the normative and the empirical,
which are deeply entangled in practice, are usually
treated as separate questions, Consider human rights’
status as a global standard of legitimacy. Political theo-
rists might be concerned with the appropriateness of
this standard and with what exactly it entails. These
normative questions are distinct from, but closely re-
lated to, empirical questions about how human rights
came to function as a global standard in the first place
and how effectively global human rights mechanisms

work. These questions can be answered in part by
tracing the history of the laws and institutions that
have evolved over time and of the social actors and
movements that advocated their development. Trying
to understand either the empirical or the normative
dimensions of these processes in isolation seems guar-
anteed to result in partial or distorted understandings.
In order to grasp this history and its significance prop-
erly, we need to inquire not only about what various
actors have done but also about whart they thought
they were doing; why, politically, they wanted ro do
it; the resulting norms to which their actions contrib-
uted; the identities they helped to create or strengthen;
and the effectiveness of their efforts in varied contexts.

Despite these difficulties, some generalizations can
be made. Empirical studies of human rights, both
qualitative and quantitative, aim to help us under-
stand the reality of human rights politics and practice.
These studies might focus on laws, movements, or in-
stitutions, or on levels of achievement or violation of
human rights standards, trying to uncover the factors
thart contribute to them. Alternatively, they might seek
to trace how the discourse of human rights works to
socialize political actors through a combination of
pressure and persuasion. Or, they might study the
politics of human rights within a particular country or
region, trying to explain why certain policies or prac-
tices have emerged. They might also focus on how
states and other international actors use human rights
politically—as a tool of foreign policy, a condition of
aid, and so on.

Normative studies of human rights aim to under-
stand the philosophical bases of human rights. They
focus on the justifications given for human rights
and on the values that human rights claims embody.
Normative studies might track the intellectual devel-
opment of human rights arguments, clarify concepts
(such as freedom), or try to justify a particular way of
understanding human rights or the obligations they
entail. They might also critique (analyse and endorse
or criticize) past or present practice on moral grounds
(see Table 0.1).

Legal and policy approaches draw on the norma-
tive and the empirical. One can study the law from
an empirical point of view, emphasizing its content,
development, and enforcement, or from a normative
perspective, emphasizing its moral character and its
interpretation. Similarly, one can try to understand
the effects of existing policy or predict the effects of
a new policy by relying on empirical analysis, and one
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Table 0.1 Human rights as an object of enquiry

Empirical Normative
Scope of analyss What is; the practice of human rights What aught to be; moral, philosophical, or

in the world conceptual questions about human nghts
Obpects of analysis Real-world phenameno, e.g, treaties Concepes, e g democracy, freedom,

and comentions, institutions, cbligation, nghts

violations, enforcement. social Arguments, eg freedom requires X; one

movements, histoncal records, sheuld do Y if Z applies

INtervews, OpINon Surveys,

statistical measures
Aims of analyss Descnpoon or cbsarvation of what & Clorificonion of key concepts and

actually going on definitons

Explancnion of what accounts for Justification or moral arguments that

the patterns and relationships in our support human rights

observations or predcts what 5 Moral critique o critical evaluation of

liely to occur existing laws. policies, and practices using

normatwe standards

can argue for or recommend new policies because of
the values they embody or promote.

About this Book

This book attempts to provide a comprehensive intro-
duction to the theory and practice of human rights
from the perspective of politics and cognarte disci-
plines, It has three principal aims:

* To introduce students to human rights, both as
they are studied by scholars and as they are used
in the world.

» To provide detailed treatment of some key issucs
in contemporary human rights in ways that
simultaneously illuminate those issues and
illustrate the approaches that various disciplines
employ in studying them.

» To stimulate critical thinking about how human
rights work and how they might play a role in
shaping our future.

Thebook is divided into two parts that reflect these com-
plementary objectives. Part 1 comprises cight chapters
showcasing the 'state of the art’ of the study of human
rights in various fields and disciplines. These chapters
both introduce the main approaches to the study of
human rights as a political phenomenon and survey the

light the primary challenges and controversies involved
in the study of human rights.

Part [l encompasses fifteen thematic chapters writ-
ten to investigate important topics in contemporary
human rights politics and practice. Through the use
of varied and extensive case studies, these chapters
provide fresh insights into important issues while also
providing students with clear examples of how schol-
ars undertake research on human rights. The chapters
were all purpose-written for this text by an impressive
group of international scholars of human rights. The
topics covered represent only some of the important
themes and issues in the contemporary study and
practice of human rights,

The chapters reflect a variety of perspectives on
human rights; there has been no attempt to impose a
standard definition of human rights, and no ideologi-
cal litmus test for authors to pass regarding their views
on human rights. The chapters also contain signifi-
cant overlap, with numerous themes, cases, treaties,
and institutions being mentioned in several chapters.
This diversity and overlap are intentional and serve
an important pedagogical purpose, illustrating that
there is no one way to understand human rights or to
study them. Students can benefit from comparing the
views of different authors on refugees, the Interna-
tional Criminal Court, the Responsibility to Protect,
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environmental crisis, feminist activism, and many oth-
ers that appear in several chapters.

In the end, human rights are important not
because of the conclusions we reach about them
but because of the work that they do in the world.

As you explore this book, you will begin to app-
reciate how indispensable human rights have be-
come in global politics and to form your own
opinions about their value, their limitations, and
their potential.

I, Kirsten Sellars (2002). The Rise and Rise of Muman Rights. Stroud, UG Sutton Publishing,

o Visit the Online Resource Centre that accompanies this book for updates and a range of other resources:
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Reader’s Guide

Human rights have come to provide a powerful basis for an ethical critique of international politics
and policy. This chapter examines the theoretical basis for the normative ideas advanced by those
who offer critiques using the language of human rights. It recognizes that the idea of human rights
has a philosophical and a political history, a history that emerges out of political liberalism, and one
that resonates still in many of the contemporary controversies surrounding the development and
use of human rights. The rhetoric of human rights declares the idea to be universal; in this chapter
we look at the various ways in which this claim may be interpreted, including the views of cultural
relativists and others who deny the universality of human rights. The chapter concludes by em-
phasizing the way in which the human rights agenda is deeply political: it privileges a certain set of
normative commitments that its proponents hope will become, in time, the ethical constitution of
the international system.

A, ]. Langlois
Introduction

Understanding the history of the human rights idea
is essential to understanding the debates and prob-
lems that arise when we try to theorize human rights.
Despite the rhetoric of human rights—that they are
universal, inalienable, inherent, and so on—the con-
temporary usage of rights is a very recent affair, emer-
gent out of the history of the West. Neither Socrates
nor Jesus, neither Confucius nor Buddha, would have
claimed—in the face of injustices they experienced—
that their universal human rights were being abused.
Today, however, the language of human rights has be-
come globally recognized as a response to injustice.
The way in which we think abourt this transition, the
emergence and spread of the idea of rights, is impor-
tant for the way in which we seek to justify and theo-
rize human rights.

The Emergence of Rights Language

Rights language did not appear out of a vacuum,
but developed gradually through Western political
history, reaching its first golden age in the European
Enlightenment. Prior to the Enlightenment, social,
moral, and political values were spoken of in rela-
tion to the right—that is, in relation to an objective
moral order that stood over and above all people. This
order was conceptualized as the natural law, which,
after the rise of Christianity, became associated with
the Church. Under the natural law, people had duties
1o one another and 10 God; rights were derived from
the duties we owed one another under God. The prac-
tice of claiming modern secular rights, rights that have
as their focus the subjective freedoms and liberties of
individuals, rather than objective right (the divinely
sanctioned moral order of the day) is associated with
the long development of the idea of individual liberty,
culminating in the Enlightenment,

The rights claimed in the Enlightenment made
sense to the people of that period because they had
been preceded by the development of specific con-
ceptions of society, individuality, freedom, liberty,
government, and religion. These conceprions laid
the groundwork for human rights—or, as they were
called at the time, the rights of man. As these sub-
versive ideas gained critical influence, they began
to appear in the political documents known as
rights declarations.

These documents, the most important of which
were drafted in the final decades of the 1700s, are
the early rhetorical and legal masterpieces of rights
politics (Fields, 2003, p. 22). They were created under
the influence of both a long chain of political events
and the intellectual ferment of the Enlightenment.
The former included crucial historical events such as
the illegal and confused but fabulously daring trial of
King Charles | of England, in 1649 (Kamenka, 1978).
With this wial, the English monarch’s rights were
made a function of the rights of the people. These
same rights were to be discussed and promoted by a
host of Enlightenment philosophes over the ensuing
130 years. Despite their differences with one another,
these thinkers demanded individual freedom from
absolutist control.

The Revolutionary Uses
of Human Rights

It was this demand for freedom that led American
colonists to revolt against their British masters, a re-
volt that led to the creation of the first grand docu-
ment of the ‘age of rights”: the US Declaration of
Independence of 1776 (see Box 1.1). While not the
first American rights document (there had been a Bill
of Rights in 1774 in the First Continental Congress;
and the state of Virginia also declared a Bill of Rights
on 12 June 1776), the Declaration of Independence
penned by Thomas Jefferson (1743-1826) gave po-
etic and radical voice to the claim that all men (sic)
should be free to live independently and with equal-
ity (Lauren, 1998, p. 17). Jefferson argued that people
are entitled to a bill of rights to guard their freedoms
against all governments, Americans subsequently
gained these entitlements through the US Constitu-
tion (1789) and its first ten amendments, which con-
stitute the Bill of Rights (1791).

In France, too, revolution against a despotic mon-
arch and regime led to the creation of that other
grand rights document: The Declaration of the
Rights of Man and of the Citizen (1789; see Box 1.1).
The French were inspired by the Americans—indeed,
key French citizens had fought in the American Rev-
olutionary War—and they sought to secure rights,
not just for their countrymen, but for everyone: “all
men are born free and equal in rights’ (Article 1, em-
phasis added).

These Declarations encapsulate what we now call
liberal democracy. They do not merely set out an
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From the United States Declaration

of Independence (1776)

We hold these truths to be self-evident, that al men are created
equal that they are endowed by their Creator with certan
unalienable Rights, that among these are Lide, Liberty and the
pursuit of Happiness ... That to secure these rights,

powers from the corsent of the governed ... That whenever
any Form of Government becomes destructive of these ends, it
s the Right of the People 10 alter or to abalish it. and to institute
new Government. kaying its foundation on such principles and
organiang its powers in such form. as to them shall seem most
Ikely 10 effect ther Safety and Happiness.

From the French Declaration of the Rights
of Man and of the Citizen (1789)

The representatives of the French people. organized as a
National Assembly, bekeving that the ignorance, neglect, or
contempt of the rights of man are the sole cause of public

calamities and of the corruption of governments, have
determined to set forth in 2 solemn dedaration the natural,
unaienable, and sacred rights of man, in arder that this
dedaraton, being constantly before all the members of the
Socal body, shall remind them continually of their rights and
dutes; in order that the acts of the legislative power, as wedl as
those of the executive power, may be compared at any moment.
with the obyects and purposes of all political institutions and may
thus be more respected, and, lastly, in order that the grievances
of the dtizers, based hereafter upon simple and incontestable
prnciples, shal tend to the marr of the itution and
redound to the happiness of al. Therefore the National
Assembly recognizes and prodaims, in the presence and under
the auspices of the Supreme Being, the followsng nghts of man
and of the citizen:

Article |: Men are born and remain free and equal in rights.
Socal distinctions may be founded only upen the general good.
Article 2: The aim of al political association is the preservation
of the natural and imprescriptible rghts of man, These rights are
liberty, property, security. and resistance 1o oppression

action plan for short-term political goals; rather, they
articulate a philosophical account of what it means
to have legitimate government (Kamenka, 1978).
Central to this is an egalitarian philosophy of what it
means to be human.

Philosophical Questions

The political consequences of these rights declara-
tions continue to escalate today. But ever since these
rights were first advanced they have been dogged by
philosophical questioning, Natural and imprescripti-
ble rights had their enitics; and even those who wished
to embrace such rights had questions.

Philosophical Foundations

The difficulty concerned the underlying philosophy
from which the notion of rights was derived. The rights
described in the Declarations are moral ideas known
as natural rights, derived from the natural law, which
in Christian civilization had to do with the moral
character given by God 1o his creation. This is very
clear, for example, when one reads the work of John
Locke (1632-1704), who laid the foundation for much
of the subsequent enthusiasm about rights. However,

the period in which the early rights theorizing oc-
curred was also the period in which Christian theism
gradually lost its hold on the allegiance of the philos-
ophes. The reason of man came to replace the word
of God as the highest authority, fracturing the logic
of natural law and duty that lay behind the Christian
natural rights framework (Waldron, 1987). New theo-
ries were developed—by Hugo Grotius (1583-1645)
and Thomas Hobbes (1588-1679), for example—that
sought 1o derive rights, not from the natural law (or-
dained by God), but from our basic humanity. These
theories were for a time quelled by powerful restare-
ments of natural law theories (such as Samuel Pufen-
dorf’s (1632-94)). Nonetheless they added force to the
general cultural shift under way during this period.
This shift would over time highlight the moral au-
tonomy of the individual, undermine the derivative
natural law—duty-rights structure of political moral-
ity, and focus the popular imagination on the idea of
basic, inalienable rights. These rights would come to
be understood as natural rights that could be derived
from our natural humanity, rather than from God's
natural law (Haakonssen, 1991, p. 61). Over time, the
natural rights idea became more and more politically
efficacious; it also became more philosophically tenu-
ous. If natural rights were no longer justified by direct
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appeal to God via the nawaral law, how were they 1o
be justified? Nature by itself evinced a bewildering
array of values, with no consensus about which were
the correct ones. It seemed that the fate of natural
rights was to be a political idea that came too late to
be awarded philosophical respectability (Waldron,
1987, p. 13).

Early Critics of Rights

By the time of the Rights Declarations, key philoso-
phers were forcefully attacking the idea of natural
rights. These attacks came from across the philosophi-
cal spectrum—from conservatives, liberals (particu-
larly utilitarians), and socialists (sce Box 1.2).
Conservatives are most famously represented by
Edmund Burke (1729-97), author of Reflections on the
Revolution in France (Burke, 1971); here, the French
Declaration of the Rights of Man and of the Citizen is

denounced in strong terms. Burke's denunciation con-
cerned the basis on which people were thought to have
rights. He did not reject rights as such, but rejected the
idea that rights were natural, that they existed as an
‘Archimedean point” outside society by which govern-
ment could be judged. Such abstractions were wrong-
headed, he argued. Rather, man had rights because of
the organic traditions and institutions of his society.
Rights were the rights of Englishmen or Frenchmen, not
of man. Different political communities may construct
different rights, he argued. The attempt to impose one
list of abstract rights on all men would issue in the
breakdown of social bonds, the eruption of chaos, and
eventually tyranny—expectations that for Burke were
vindicated by subsequent events in France.

Liberals, in the form of urilitarians, also amacked
natural rights, Jeremy Bentham (1748-1832) declared
in Anarchical Fallacies' (Bentham, 1843); “Natural
rights is simple nonsense: natural and imprescriptible

Bentham (1748-1832)

Hew stands the truth of thinge That there are no such things a3
natural nghts—no wch things as rights anterior to the
establishment of government—no such things as natural rights
pposed to, in distinction ta, legat that the expression s
merely figurative; that when used. in the moment you attempt
10 give & a literal meaning it leads to error, and 1o that sort of
error that leads to mischief —1o the extrermity of mischief.
{Anarchical Falacies', see Bentham (1843))

Burke (1729-97)

As to the share of power, authorty, and drection which each
indridual cught to have in the management of the state, that |
must deny 1o be amongst the direct original right of man in awil
socety; for | have in my contemplation the civil socal man, and
no other. It 5 a thng to be settled by corwention. (Reflectians on
the Revalution in France. see Burke (1971))

Marx (1818-83)

Thus none of the so-called rights of man goes beyond egoistic
man, man as he & in civil society, namely an ndridual withdraan
behind his private interests and whims and separated from the
community. Far from the rghts of man conceiving of man asa
species-beng ... The only bond that holds them together i
natural necessity, need and private interest, the corservation of

see Marx (1987))

Hobbes (1588-1679)

The Right of Nature ... 5 the Liberty each man hath, to use his
own power, as he will himselfe, for the preservation of his cwn
nature; that is 1o sax. of his own Lide; and consequently, of dong
any thing, which in his own judgement, and Reason, hee shal
conceive to be the aptest means thereunto. {(Leviathan, see
Hobbes {1968))

Locke (1632-1704)

Men being ... by nature al free. equal, and independent. no cne
can be put out of his estate and subjected to the polttical power
of another without his consent. (The Second Treatise of
Gavernrment, see Locke (1952))

Kant (1724-1804)

Soact that the maxim of your will can at the same time be a
universal law ... Treat all humans as ends in themsehes rather
than as mere means ... Conduct yourself a5 a member of a
kingdom of ends. (G k for the Metophysics of Marals, see
Kant (2002))

(Edmuresan, 2004)
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rights, rhetorical nonsense—nonsense upon stilts,
Natural rights were ‘unreal metaphysical phenom-
ena’, unreal rights that stemmed from an unreal law,
the natural law, which itself was dismissed due to the
absence of a divine lawgiver. If one wanted to advance
liberal democracy, one should speak of the reform of
actual rights and laws—positive rights and laws—not
fanciful ones.

Radicals criticized the rights of man for being
the rights of bourgeois man. Rights to liberty, prop-
erty, and personal security gave the entrepreneur a
relatively free hand in his capitalist occupations, The
economic well-being of the masses would remain of
little concern. Karl Marx's (1818-83) passion was the

P of the proletariat or wage workers, to
be achieved via revolution with the backing of rigor-
ous science. In practice, rights were part of the general
capitalist system of domination that stood in the way
of the achievement of equality and well-being for all
human persons.

The great irony of the rights revolution, then, is
that, just when the language of natural rights became
extraordinarily efficacious in dealing with social and
political issues, the main currents of political and phil-
osophical thought became ambivalent about the idea
(Langlois, 2001, Chapter 3).

The foundation for nghts is a puzzling philosophical question.

The early natural taw foundation for rghts became wilnerabie
during the Enlghtenment because of the decline of Chnstan
theism.

At the same time the idea of rights became more politically
effective.

Conservatives. iberak, and radicals all critcized the idea of
natural rights.
Critical Thinking Question:

Which criticisms of natural rights do you find important?
Why!

Modern Human Rights

This was all changed by the Second World War
(1939-45), The horror of total war and, in particu-
lar, the atrocities of the Jewish Holocaust ‘outraged

the conscience of mankind'—to cite the language of
the UN’s Universal Declaration of Human Rights
(UDHR; sce Box 1.3). In moral shock, the response
of the collective Western social imagination was 1o
return to the natural law. Members of the Nazi lead-
ership were charged and tried at the Nuremberg Tri-
bunal (1945-9), under the auspices of the natural law,
with erimes against humanity. This charge was not
extant in any formal international document or law,
but was one thar, so it would be held, was patenily
clear and known to any reasonable person because it
was a part of the natural law. The point here—one to
which we shall return—is that positive law, be it do-
mestic or international, is held to account by a higher
moral standard. Natural law, then, was invoked as the
legal basis for the indictments against the Nazis and
as the moral foundation for liberal democracy and
human rights.

Human rights standards were placed centrally in
the United Nations Charter (1945), and in 1948 the UN
promulgated its Universal Declaration. The UDHR
has a preamble and thirty articles, the first of which
declares that "all human beings are born free and equal
in dignity and rights”. A quick perusal of the Decla-
ration is sufficient for the reader to recognize all the
main elements of liberal political theory: the empha-
sis on freedom and liberty, dignity, and equality; the
importance of the rule of law, freedom from slavery
and torture, and the presumption of innocence; the
ownership of private property, freedom of religion

Now, Therefore The General Assembly prociaims this
Universal Declaration of Human Rights as a common
standard of achievernent for al peoples and all nations, to the
end that every individual and every organ of society, keeping
this Declration constantly in mind. shall strive by teaching
and education to promate respect for these rights and
freedoms and by progresswe measures, national and
nternational to secure therr universal and effectae
recognition and cbservance, both among the peoples of
Member States themselves and among the peaples of
territories under their junsdiction

Artide |: Al human beings are born free and equal in
dgnity and nghts. They are endowed with resson and
conscience and should act towards one anather n a

sprit of bratherhood.
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and expression, and the right to take part in the gov-
emment of one’s country (liberty rights); and, more
controversially, rights to adequate standards of living,
education, and cultural participation (welfare rights).

This modern account of human rights contains
philosophical tensions. The whole underlying stric-
ture of the human rights idea is linked 1o ideas of nat-
ural law and natural right that, as we have seen, are
philosophically problematic. The content of the new
human rights represented a very specific philosophi-
cal account of human society: that of liberal political
thought. Thus, the new universal human rights were
highly particularistic: they emerged out of Western
philosophy and politics, and they embodied a distinct
ideological position. The sense in which these ideas
are universal has neither 1o do with their history
(which is one thread in the larger history of the West)
nor with any form of global empirical reality (mod-
ern human rights are not found indigenously occur-
ring in all human societies). Instead, the universality
of these rights derived from their proponents’ belief
that human sociability sheuld be articulated (ar least
in part) by the use of rights language, and that these
particular rights should be the moral norms by which
human behaviour is judged and evaluated.

The Moral Basis of Human Rights

We see, then, that for proponents, human rights are
viewed as a set of moral demands, demands that
should be institutionalized in our corporate political
life—within states and internationally. How is it that
these moral demands are justified? The UDHR pow-
erfully articulates the moral urgency that energized
the world after the Second World War. Crucially, how-
ever, the UN document makes no attempt at expla-
nation, justification, or philosophical defence. This
was a deliberate strategy. The Human Rights Com-
mission, the body given the responsibility to draft the
UDHR, was well aware of the differences that would
have to be managed. Its strategy was to focus on
norms or rules, leaving aside questions of justification
(Morsink, 2000).

Much has been written in the years since the
UDHR'’s promulgation about how to reconcile the
specificity of the political and moral claims made in
the name of human rights with the multiplicity of
human ethical, religious, philosophical, cultural, and
social traditions. The dilemma is this: the UDHR en-
gages a universalist rhetoric to present a particular

position, that of the liberal rights tradition. This posi-
tion is normatively universal, to be sure; but it is not
shared universally by all human persons, and the tradi-
tions and communitics in which they live.

Much of the subsequent controversy associated
with arguments about universalism and relativism has
been complicated by the failure of rights proponents
either to be clear about or to properly understand the
liberal nature of the political project in which they are
involved. In the same way that believers in natural law
and rights often claimed that these ideas were self-
evident, so too, for many believers in human rights,
the liberal values that they articulate are held 1o be
universal, values of the common human sense. But,
in fact, they are not common or universal, despite the
desire of many that they be so. And it is this that makes
the philosophical justification of human rights so im-
portant: the proponents of human rights need to have
good reasons with which to defend human rights, and
by which to attempt to persuade others to support
human rights.

One might argue that the difficult task of philo-
sophical justification has been superseded by the crea-
tion of the international human rights regime. It may
be observed that we have had almost seventy years
of the development and implementation of human
rights law, both domestically within states and inter-
nationally; that human rights have "worldwide accept-
ance’ and “global legitimacy’; that, by signing on to
the UN Charter, the UDHR, and subsequent human
rights instruments, states have ceded some measure
of their sovereignty and may legitimately and legally
be held accountable for their behaviour in relation o
human rights standards. [t may be argued: given that
the political philosophers were unable to persuade
the world of the veracity of rights before the Second
World War, perhaps the defence of human rights is
rightly given to the international lawyers and diplo-
mats who have made such progress in expanding
the remit of human rights in the decades since. We have
human rights now, and they are protected because
of the laws and institutions these people established
and maintained.

The rechnical descriprion of this approach is ‘the
argument from legal positivism’ (Langlois, 2004).
The main fault in the argument is that it risks equat-
ing or reducing human rights to legal rights. The po-
tential danger in this approach is clear: it would mean
that human rights only exist where there are acrual
laws or agreements or institutions that say they exist,
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Take these away, and you no longer have human
rights. Clearly this is a perilous doctrine, one that
runs against the thrust of the human rights move-
ment. The historical development of human rights
has depended on the conviction thar rights exist as
moral demands that need to be wranslated into legal
and institutional contexts in order to be effectively
protected and policed. These moral demands stand
behind any laws, agreements, or institutions, and
are the imperus for the creation of such. The ability
to claim or argue for rights is often most important
to us when we do not in fact have a well-functioning
legal and institutional context by which to claim
them—what Jack Donnelly (1989) terms the ‘posses-
sion paradox’ (see Box 1.4). This ability is dependent
upon people being able to understand and identify
with certain moral requirements—one of the goals
of philosophical justification.

The Philosophical Justification
of Modern Human Rights

We have seen that the idea of human rights emerged
out of the political history of the West and, in par-
ticular, out of liberal political theory. There are many
varieties of liberalism, bur they are all fundamentally
linked by their regard for the individual human sub-
ject. In Immanuel Kant's (1724-1804) phrase, individ-
uals are always to be regarded as ends, not means. All
individuals are to be considered of equal moral worth

Having' a right is .., of most value precsely when one does
not ‘have” the obyect of the right—that is, when one 5 denied
direct, objective enjoyment of the right. | call this ‘the
possession paradox’ of rights: ‘having' and ‘not having' a right
at the same time, the "having’ being particularly mportant
preciscly when one does nat "have’ . This possession paradox
5 characterstic of all rghts ... We must distingush between
possossion of 3 nght, the respect it receives and the case or
frequency of enforcement ... It & the abiity to clam the night
if necessary—the special force this gves to the demand and
the specal social practices it brings into play—that makes
hanving rights 5o valuable and that distngushes hawng a rght
from smply enjoyng the benefit of being the (right-less)
beneficary of someone eke's abligation,

{Donnety. 1989, pp. 1 1-12)

and standing, But exactly how this is understood var-
ies between different proponents of liberalism.

The basic dignity of the human person has often
been argued to ground rights, and in the Western
tradition, a principal historical source for this idea of
human dignity was the Christian idea that man was
made in the image of God—in the imago dei. More
commonly today, however, liberal approaches stress
human characteristics rather than divine ones. So,
for example, the human capacity for rationally pur-
posive agency is determined to be the distinguishing
characteristic of human beings; this in wurn becomes
the basis for a fuller doctrine of human rights (see
Gewirth, 1996). Or, similarly, autonomy and choice
are taken to be fundamental ingredients in any valu-
able life, and rights are derived from the conditions—
the liberties and freedoms—that are needed in order
to sustain such a life (see Raz, 1986).

Another way of deriving rights is through the idea
of political equality: the idea that each individual has
equal moral worth and should be accorded this by
equal respect in a political communiry’s political pro-
cesses (see Dworkin, 1977). This political equality is
sometimes linked to our equal basic needs: the most
obvious ones having to do with security and subsist-
ence (see Shue, 1980). Alternatively, it can be linked
to our capabilities, which are future-oriented: directed
to the requirements for a life of full dignity (see Sen,
1999a; Nussbaum, 2000b). Pragmatic approaches, on
the other hand, are reluctant to be too specific about
a particular foundation for human rights, focusing
instead on areas of consensus among diverse people,
and using this agreement as the basis for legitimaring
rights (see Rawls, 1971, 1993, 1999).

The Universalism of Human Rights

The UDHR's claim to have universal application is com-
monly challenged in one of two related ways (Free-
man, 2002, Chapter 6). The first is the argument from
cultural relativism, a conceptual rejection of rights
which states that norms are only appropriate for the
culrures out of which they emerge, and that therefore
the norms of human rights emergent out of the West
only apply in the West. Related to this is the argument
from imperialism, which—often using cultural rela-
tivism as a supporting argument—states that, far from
being about the protection of all people everywhere,
human rights is a political tool which has been used 1o
promote and defend Western interests, The angument

A.]. Langlois

from imperialism suggests that the ‘truths’ of human
rights are disguised forms of power, part of a complex
system of global political manipulation.

Cultural Relativism

The cultural relativist often criticizes the human rights
doctrine for failing to respect different cultural, reli-
gious, and philosophical traditions, and therefore, ul-
timately, for failing to respect or recognize peoples’
identities. Tolerance and respect are the key values
here; the irony is supposed to be that liberals, in the
form of human rights proponents, are being illib-
eral by expecting everyone clse to become liberals
(see Box 1.5 for further discussion of liberalism and
human rights). However, this is an inconsistent use of
the cultural relativist argument, precisely because it is
not relative enough.

A consistent relativist is refuted by her own doctrine:
by claiming that all truths are relative, she proclaims
the relativism of her own truths, and the incoherence
of her position. A consistent relativist cannot prior-
itize any values at all. A relativist has no basis on which
to hold that tolerance or respect are universal values
which can be used to discredit the supposed interfer-
ence of specific liberal values (note the double irony
that tolerance and respect, along with an appreciation

of pluralism, are liberal values anyway: the so-called
relativist may simply be a confused liberal). All that a
consistent cultural relativist can do in politics is to note
that people have different values: the relativist has no
basis for ordering or prioritizing these values, and is
thus reduced to political quietism and irrelevance.

A quite common source of this inconsistency is a
failure to differentiate between the theoretical claims
of cultural relativism, and the empirical fact of cul-
wural relativity. The former undermines any attempt
1o establish a basis for universal human rights; the lar-
ter simply recognizes that people (as individuals and
groups) are different from one another. What one
does with this recognition will depend entirely on
one's broader philosophical approach.

Human Rights Imperialism

A similar confusion is played out by those who charge
human rights universalists with being imperialistic.
Ironically, the anti-imperialism of the human rights
challengers must also appeal to a universal principle—
a universal principle of anti-imperialism. This princi-
ple must either be a principle of freedom. a principle
of tolerance, or a principle of equality. It would sug-
gest that people should be free to believe what they like
or belong to whichever culture they like; or, people

Mary peopie who are enthusiastic about the value of human
rights, and who recognize their historical connections with
Iberalsm, nonetheless question whether liberaliem & an
adequate or desrable basis for a global and uneersal human
nights movernent. Various possible forms of eritique include
the fellovang:

* Mary theorists argue that the key concepts lberals use to
ground human rights (agency, choice, freedom, etc) are not
sufficent to capture what is ntended by the wse of the term
human in human rights. Libersiemi phicsophical focus &
argued to be too namow

«  Communitarian thinkers across a range of traditions angue
that liberalsm’s attempts to abstract the human person
from their community or tradition undermines key features
of what it means to be human and to pursue spedfic visions
of the good life.

* Radical phicsophers argue that liberaksm is compromised
by its own constitutive nequalites, those engendered by

its development cut of imperial and racially discriminatory
poltical orders. Liberalism’s clam to promote a just workd
of equal rights s undermined by both its historical and
continued irvestment in a global world order that s deeply
inagalitarian and unequal

= Critial theorists often go beyond Iberalism's face
value claims and focus on philosophical ambiguities.
unexpected consequences, social outcomes, and the
tensions within and between human rights daims and
practices. These explorations often challenge naive
beliefs in human rghts daims.

» Queer thmkers examine the ways n which gender and
sexuality upset corventional Iberal categories of identity
and politics; queer thinkers show how unstable many of
liberalism’s clarms are and delight n upsetting the power
relstonships noarmalized by these claims.

Rafererces Benhabib, 201 1 Holder and Raidy, 201 3; Douzings and
Gearty, 2014 Lutz Bachmann and Nascimenta, 2014; Picg and Thied, 2015
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should tolerate the differences of others and respect
their right to be different; or, people should regard
other people’s capacity to belong to a culture and to
have beliefs as equal o their own such capacity. In any
of these cases, the argument of the culwural imperial-
ists seems 1o reduce 1o an argument along these lines:
‘we do not agree with you imposing your will on us, be-
cause we do agree with you that we have certain rights
to liberty of action and belief’. The anti-imperialist’s
argument, like that of the confused relativist’s, seems
to be a form of nascent liberalism.

There is a crucial question which must be addressed
to political leaders who engage in the human rights chal-
lenging rhetoric of anti-imperialism: are the cultural be-
liefs and practices which they defend using the rhetoric
of anti-imperialism consistent with the principles that
are logically required 1o frame that anti-imperialism?
In all too many of the political disputes over human
rights in international politics, those taking the anti-
imperialist line against human rights fail to apply the
principles which support their anti-imperialism within
the jurisdictions over which they have authority. Strong-
man authoritarian leaders argue aganst human rights
on the basis of universal principles that give state lead-
ers freedom, autonomy, and equal respect in the com-
munity of sovereign states, and then impose policies
which deprive their citizens of that same freedom,
tolerance, and equality within the domestic polity. Or,
similarly, religious leaders demand freedom of belief,
tolerance, and equal treatment for their religious val-
ues and practices—and then proceed to deny freedom,
tolerance, and equal treatment to members of their
communities who may have minority or dissenting
opinions. The anti-imperialist rhetoric is useful for
drawing our attention to the universal principles we
use to frame our responses to injustice; however, rather
than succeeding as a critique of the liberalism which
grounds human rights, this rhetoric’s failures and in-
consistencies serve to further support human rights
themselves as safeguards against imperialism.

Human nights have become institutionalized globally.
The political leaders, officials, and organizational bodies
of the movement have become powerful in their own
right; that power can easily be misused and employed
as a vool of domination. While the anti-imperialist and
cultural relativist arguments are often invoked to chal-
lenge such domination, the above discussion suggests
that the challenge comes more consistently from within
human rights norms themselves—norms which privi-
lege equality and freedom and warn against domination

and arbitrary power. The theory of human rights stands
as an important corrective to any abuse in the imple-
mentation or practice of human rights.

The Second World War was the catalyst for the modern
redepioyment of the idea of the rights of man, now called
human rights.
The United Nation's Universal Dedaration of Human Rights
was promulgated in 1948,
While the rights in the new Dedaration emerge out of the
liberal political tradition. no philosophical justification is
formally given for the rights dedared because of the
variabiity of human belief systerms. Individuals and groups
are left to expound ther own justifications for the nghts in
the Dedlaration.
Moral justifications for human rghts have been presented on
the following grounds: hurman dignity, our abilty to reason,
the autonomy of individuals, the equality of all persons, our
needs, the capabiities of the human person, and the
consersus of dverse parties on key belefs.
c o et criict gt for gl
pravilegng one set of values over others; rights defenders
respond that & is the relativists whose views are inconsstent and
that there are very good reasons for privieging rghts values.
Hurman rights are criticzed for being the exercise of an
impenalist politics; however, those who make this argument
are shown to be inconsistent and not geruinely concerned
with protecting the victims of authoritanan rule.

Critical Thinking Question:

Which justification for human rights do you find attractive?
How would you defend it aganst those who daim that it
wrongly privileges one set of vakues cver others?

Types of Human Rights: Liberty
and Welfare Rights

Human rights today have three core texts, The Univer-
sal Declaration of Human Rights, the International
Covenant on Civil and Political Rights (ICCPR), and
the International Covenant on Economic, Social and
Cultural Rights (ICESCR). These texts collectively
make up the International Bill of Human Rights.
The two covenants are human rights treaties which
operationalize the Universal Declaration of Human
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Rights—they adumbrate what are often seen 1o be
the two different forms of rights within the UDHR,
articulating them more fully, and in a manner that
responded to the necessities of international politics
and the emerging machinery of human rights in the
United Nations. For our purposes, what is interesting
about the two covenants is the way in which they have
come to represent a series of debates regarding the po-
litical and normative nature of human rights.

Civil and political rights are often seen to be the core
rights at the heart of the tradition of political rights
talk and practice, especially as it emerged in Europe
and the United States of America in the eighteenth
century. Rights such as freedom of speech, freedom
from slavery, freedom of religion, and equality before
the law are paradigmatic examples. By contrast, many
of the rights set out in the International Covenant
on Economic, Sodal and Cultural Rights are seen to
fall into a different class: it has often been argued that
whereas the rights of the ICCPR are the core and basic
rights of the liberal tradition (‘liberty rights’), those of
the ICESCR are aspirations and goals that we collec-
tively share regarding the good human life well lived
(“welfare rights’). These rights include, among others,
just and favourable conditions of work, an adequate
standard of living, education, healthcare, and partici-
pation in culrural life.

Embedded within this debare are historical, ideo-
logical, political, normative, and philosophical differ-
ences regarding what political ideas can legitimately
be promoted by the use of ‘rights language’. Here we
will examine one of the key fault lines in this debate,
which has often been thought to usefully connect all
of these differences.

The Negative/Positive Distinction

The classic fault line in the theorization of types
of human rights is thar described by the negative/
positive distinction, a distinction that refers w0
the normative and philosophical character of the
rights in question. On this schema, civil and politi-
cal rights are considered to be ‘negative rights’ and
economic, social, and cultural rights are considered
to be “positive rights” (see also Box 1.6). What do
these terms mean?

The idea behind negative rights is that they only re-
quire governments to refrain from doing things. Inorder
for a person to have the right to freedom of association,
so the argument might go, a government merely needs

Negative rights are commonly thought of as rights of non-
nterference: positive rights as actity-based. On this basis, for
me to have free speech | just need to be let alone to do my
speaking but to have my right to education, someone will
need to do a lot of work to build the school and train the
teachers. However. if we think dosely about free speech and
education as rights—not just as activities we undertake—
then both need theoretical and matenial supports which
erase this allegedly clear negative/positive dstinction Free
speech as a guaranteed right requires positive support from
the state in the same way that education does: an institutional
system which sets out the right and has the matenal means to
protect it when & is infringed. Creating and insuring the social
and institutional space for people to speak freely, it turms out.
nvohes the same sorts of active investment as does the
provision of education as a right.

to refrain from obstructing them. By contrast, a posi-
tive right requires a government to do a considerable
amount: a right to healthcare provision requires (at the
least) a government to have some mechanism to con-
nect you with a doctor when you are ill.

Another key element of the distinction is that nega-
tive rights are said to be immediately implementable,
whereas positive rights require progressive realization.
So, for example, if you are in a society where there is
no freedom of speech, this can be changed in an in-
stant by a government simply repealing all the meas-
ures it had in place to limit that freedom, thus allowing
people to say, write, and print what they like as they
please. However, access to a reasonable standard of
living is nor a right that a government can procure for
its citizens simply by government decree; in impover-
ished societies this right might only be met after years
of sustained development, even under the best of pos-
sible circumstances.

A further argument would be that positive rights
are not justiciable in the manner of negative rights;
that is, one cannot settle who has responsibility for the
satisfaction of a given right in the same manner. Let
us take the case of civil and political rights: if 1 am de-
prived of my freedom of religion, tortured, or am not
treated equally before the law, it is a relartively straight-
forward matter for a court 1o determine who is 1o
blame, and who is responsible to do something about
it. The abuse of my rights has a justiciable remedy: If [
live in an underdeveloped society with little access to
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food, healtheare, work, or education, the question of
who is responsible for this situation and who should
remedy it are much more difficult indeed; many have
argued that the matter is so complex that it cannot be
thoughr justiciable.

The Indivisibility of Rights

Further investigation reveals, however, that this now
classic distinction goes both too far and not far enough
in the manner in which it distinguishes between the
different types of rights and the circumstances under
which they might be attained, Let us briefly see why,
before going on to suggest a better approach.

If we go back to our earlier examples we can see on
second glance that we need a more sophisticated anal-
ysis. Freedom of association may be experienced by a
person when a government simply refrains from activ-
ity. However, in order for you to enjoy your freedom
as a right, there needs to be an institutional structure
in place for you to utilize should an arm of govern-
ment (or some other agent) seck to infringe your right.
If a policeman were to detain you wrongly, you need
courts, lawyers, statutes, and other state apparatus to
exist and to be at your disposal in order to claim your
right. It turns out that there is much the state must
do in order to ensure your negative rights. Similarly
with freedom of speech: a government can grant you
freedom of speech as a right if it is the case thar all
such rights granting and protecting mechanisms are
already in place. If they are not in place, they will take
time to be established and become operational. "Nega-
tive’ rights need positive government action in order to
be granted, protected, and to be justiciable. “Positive’
rights to healthcare or education and so on operate in
a similar way: in societies where these rights are insti-
tutionalized, they are similarly justiciable. In societies
where levels of development mitigate against institu-
tionalization, it may well be the case that the right to
freedom of the press and the right to healthcare both
face the same structural difficulties.

Recognizing this, scholars have moved on to develop
more sophisticated typologies of rights, which allow
for differentiation between rights that need more or
less activity in order to be met, and that have varying
normative character (Koch, 2009). Henry Shue (1980)
wrote of the obligation 1o avoid depriving, to protect
from deprivation, and to aid the deprived. Asbojorn
Eide (1989) formulated obligations to respect, pro-
tect, facilitate, and fulfil. Others created similar scales.

Collectively they reinforce Eide's key point: that “each
and every human right—economic, social, cultural,
cvil and political -may require various measures
from (passive) non-interference to (active) insurance
of the satisfaction of individual needs all depending
on the concrete circumstances’. (Quoted in Koch,
2009, p. 15.)

Such a conclusion suggests that while not all human
rights are the same, there is a strong sense in which
they are ‘indivisible, interdependent and inter-related’,
to use the rhetoric of the Vienna Declaration and Pro-
gramme of Action, 1993, The Declaration goes on
to say that “The international community must treat
human rights globally in a fair and equal manner, on
the same footing and with the same emphasis ...". It
is evidently the case that this latter set of injunctions
is not followed; one of the reasons for hope and evi-
dences of progress in human rights protection over
recent decades, however, has been the reclaimed un-
derstanding that the various types of human rights—
civil, political, economic, social, cultural—are not
easily divorced from one another, and that the practi-
cal and institutional realization of any one set of these
rights has follow-on effects for the broader political
objective articulated by the Vienna Declaration.

The Universal Dedaration and other UN Human Rights
nstrumentalities contain both liberty rights and welfare rights.
The difference between these two types of rights has

e & }
Negative nghts are said to require only passive non-
nterference to be realized, whereas positive nghts need to
be actively pursued by state or intengovernmental agents.
Closer inspection reveaks ths to be a false dichotormy, with
both liberty and welfare rights needing complex

bnations of respect, pr ion, facilitaton, and
fulfiiment by a range of different actors.
This analysis reinforces a repeated theme in the hstory of
modern human rights, that they should be understood as
ndnsile, nterdependent, snd nterrelated.

Critical Thinking Question:

Why is it mportant to recognae that both liberty and welfare
rights require institutions and state acton to be realzed?

21

22

A, |. Langlois
Group Rights

Many of the rights that have been developed within
the contemporary human rights project have a cal-
lective or group dimension. The two UN Covenants
discussed in the previous section ascribe certain
rights to all ‘peoples’—most famously the right 1o
self-determination. As well as the liberty and welfare
rights already discussed. which are conventionally un-
derstood as individual rights, the evolution of modern
human rights has seen the development of ‘solidarity
rights”. These group or collectively oriented rights are
‘to goods such as development, peace, a healthy en-
vironment, communication, humanitarian assistance,
and a share in the common heritage of mankind’ (P.
Jones, 2008b).

Human rights theorists have been significantly di-
vided over how to understand such rights. Some the-
orists have argued that while we can talk of groups
having rights under certain conditions, these rights
cannot be understood as human rights. Human
rights understood as the rights of individuals re-
main the only ‘real rights’, because of the role they
play in protecting individuals from the interests, in-
tentions, and ‘rights” of hostile groups. Others will
point to the solidarity rights listed above and argue
that many of the goods that we discuss under the ru-
bric of human rights are experienced collectively—
that, indeed, many of the abuses of human rights
we fight against have collective as well as individual
dimensions. This line of argument is often extended
to include a broader debate about culture, and has
particular resonance for those working with human

rights in post-colonial and other non-Western con-
texts. Another related complication involves how we
think about minority rights (see Box 1.7). Thus, the
discussion of group rights provides a clear entrée into
discussions of cultural difference and its significance
for understanding human rights.

A most useful way of understanding the terms of
the debate is provided by the analysis of Peter Jones
(P. Jones, 1999a, 1999b, 2008a, 2008b). Jones identi-
fies two different conceptions of group rights that
are used in the discussion: the collective conception and
the corporate conception of group rights. He argues that
the distinction 'is crucial to the issue of whether group
rights are in sympathy with, and perhaps form part of,
the morality of human rights, or whether they belong
1o a quite different and potentially conflicting moral-
iy, (P. Jones, 1999b, p. 107.)

The Collective Conception
of Group Rights

To bestunderstand what it means to have a group right
on the collective conception, let us first go back one
step and ask what it means to have a right in the first
place. Jones answers this with the aid of an ‘interest
theory of rights” (drawn from Raz, 1986), In this the-
ory, we have a right to something if we have an interest
in that something—not any kind of interest though;
it has to be an interest of “sufficient moment’. This
sufficiently important interest provides a justification
for us to impose a duty on another person. Using this
interest theory of rights, we can see how it might be
that we can talk sensibly of group rights: people who

Minority nghts are similar to group rights, in that they apply to a
subset of greup-diferentiated pecple the rights of wemen or
the nights of natve language speakers for example. Two features
of minerity rights make them appropriste for pasitoning within
the family of hurman rghts. First, they are rights which apply 1o
dividuals who have a y status of some form; thisisa
feature they share with the collective conception of group
nights. Second, minerity rights may be thought of as human
rights because they are what James W. Nickel terms 'URAMs":
universal nghts applied te mnonties. On diose exammnation,
mirerity Fights turn out 1o be the applicaben of universal nghts
to the speafic needs or wiinerabiities of minority populations.
As Nickel argues, even strongly diferentiated minonty rights can

be instances of universal nghts appled to minorities. An
exarmple he uses hare is the right of women to prenatal care.
This appears to be a right men can't share, one that does not
apply 1o all persors, and therefore one that is not a human right,
preperly understoed. However, the right to prenatal care can be
understood as an nstance of the universal human nght to basic
medical care, in its specific application to pregrant women. it 5 2
sub-speafication of a universal human right. Nickel concludes
that minority nghts can be understood as human nghts in cases
where they can be sthown to derve from such a broader
unwersal right,

Reference: Nickel, 2007, Chopter |10
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belong to a group might have a shared interest which
as an individual is not very strong, but when shared
with others is of sufficient moment to be considered
a right and thus to ground duties which other persons
or groups may be obliged to discharge.

Jones uses a couple of examples to illustrate how this
works: one involves the interests of people living in the
vicinity of a polluting factory, and one involves people
whobelong to a cultural minority group. The individuals
alone inthese examples may not have a sufficiently strong
interest to oblige others 1o change their behaviour—
whether that is to stop polluting or 1o extend considera-
tion to certain aspects of their cultural identity (language
use, for example). However, the combined nterests of
people who come together to form a group may well
provide the strength of justification necessary.

For our purposes, the crucial points are these: the
group comes into play through the aggregation of the
shared interests of its separate members; the group’s
moral standing is derived from that of its members and
their interests and does not exist separately; and, finally,
the group’s import is that it provides a right that may
not exist without the sharing of interests that it facili-
tates, On this conception, we can indeed speak of group
rights, but these rights depend on and advert to the inter-
ests of the individuals who collectively form the group.

The Corporate Conception
of Group Rights

In the corporate conception, the idea of ‘groupness’ is
different from what we have just discussed. Rather than

the group being made up of a collection of individuals
with shared interests, the group itself is thought of as
an individual: it is ‘conceived as a single, integral entity’
(P: Jones, 1999b, p. 86). Any given right that the group
might have is to be thought of as its right, not as the
right of its members thought of as individuals.

Can a group, thought of in these terms, have rights?
Jones argues that when we ask this question, we are
asking a question similar 1o the one we ask when
we ask whether animals or future generations can be
thought of as having rights. The answer lies in the way
in which we attribute moral standing to these entities.
Here, the key question is whether a group as an entity
can have moral standing in a way that is not simply a
function of the moral standing of its members. For it to
do 50, a group must be understood as an entity that has
an identity of moral significance that is morally prior to
the interests and rights it may then be said to possess.

For example, a nation, on this account, would be
conceptualized as an entity that has an identity, a way
of life, a self-understanding, a character, that should be
respected and granted political recognition for its own
sake—including rights such as self-determination. By
contrast, the collective conception of group rights
would see nationhood as having value only in that it
recognizes and serves the interests and well-being of
the individuals who are its citizens (see Box 1.8).

Group Rights as Human Rights

The key contrast can be briefly summarized: on the
collective conception, group rights are a function of
the interests of the group members” individual inter-
ests, and thus the rights of the group will always be
a function of the rights of its members. Because of
this, we can conclude that some group rights can be
understood within the discourse of human rights. By
contrast, group rights understood on the corporate
conception cannot be thought of as human rights.
They belong to a separate moral subject, the commu-
nity, or group, whose rights exist in some sense inde-
pendently of the rights of its members.

The so-called Asian values debate is a wad ilustration of the
political nature of human rights, providing us with a range of
controversics to examing, which engage with the different
forms of hurman rights discussed in this chapter: liberty nights,
welare rights, and group nights. In the 19905 in particular a
variety of Asian political elites used a mixture of arguments
about economic development, self determination, culture,
philosophy; and religion to contest the political priorities set
by "Western' dscourses of human nghts (Langlois, 2001).
The ‘Asia’ advanced here by many of the anti-demooratic
ruling elites of the regon however, was ftself a pelitical vaon,
and one as contested withn Asia as o was sleewhere (amilar
debates have been held in other regions, most notably Africa).
The eftes’ use of economic rights (especally around the
ducourse of development) to limit iberty nights and ther
mocation of cuitural and religious traditions and dentities of
the corporate conception have received ngorous criticism In
tum, however. many of these entical vaices are themsehes not
happy with the dominant global discourse of human rights, and
aiso draw on intellectual and social resources based n different
cultural tr and embodying different political prioribes
to the dominant human rights discourse (Langlois, 2001 ).
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The danger with the corporate conception of
group rights is that the proponents of a group right
may argue that it is a matter in relation to which it is
only the group that has moral standing, not individu-
als or minorities within the group. This would author-
ize rejecting, ignoring, or silencing competing claims
from individuals—thus opening a space for group
rights to threaten human rights. By contrast, the col-
lective conception protects against such conflict by
requiring the group's rights to respect those of the
individual; it does not allow for the group 1o be able,
in Jones's evocative phrase, to write the individual out
of the moral calculation (P. Jones, 1999b, p. 93). It is
only with a conceptual scheme that guarantees this
protection of an individual’s human rights that we
can endorse group rights as human rights; thus, we
can conclude that for group rights to be understood
as a part of the morality of human rights they must
be construed with the use of the collective conception

of group rights.

The effectve implementation of human rights norms has a
significant collective dimension, but group or solidarity rights
have dways been controversial

Group rghts can be understood under two conceptions: the
The collective conception allows for a form of group rights
that also preserve the integrity of people’s indmidual rights.
The corporate conception of group rights conflcts with the
broader morality of human nghts because # provides no bass
to protect indiduals and subgroups aganst the potential
coerave power of the group.

Critical Thinking Question:

‘Why is it that the discussion of group rights demonstrates
the importance of the ndivdual in the overall morality of
human rights?

Human Rights as a Political Project

The rhetoric of human rights can sometimes obscure
the many ways in which the human rights movement
is a political movement. The talk of universalism, of
common standards for human kind, and of inalien-
able and self-evident rights can give the impression

that all the big questions about human rights are set-
tled. As even a cursory investigation of the history
of the human rights idea shows, however, the greater
part of what we appeal to when we appeal to human
rights is controversial and contested. There are four
levels at which the political nature of human rights
is important.

The first level has to do with the normative tradi-
tion out of which human rights historically emerge.
The normative under-girdings of human rights are
from liberal political theory and, before thar, from
the natural law tradition. In our contemporary world,
the language of human rights is being spoken by peo-
ple who work in a great variety of other traditions,
and the confluence of these traditions with that of the
liberal one produces contestation, dispute, and disa-
greement. The claim that the liberal approach should
continue to be the arbiter or referee in the continued
development of human rights as they go global is
decply controversial. Similarly, any change to the ex-
isting human rights corpus brought on by adopting
values from other traditions is also deeply controver-
sial. There are no fixed answers about how 1o resolve
these conflicts.

A second level at which human rights are political
concerns rights declarations—quintessentially the
UDHR, but also its precursors, and the subsequent
human rights instruments created through the UN
and regionally. Human rights declarations are usually
the product of a committee appointed by a political
authority. What goes into a declaration and what is
left our is determined by those involved in the draft-
ing. They do not have clear and pristine access ro
human reason or religious revelation; the rights that
they declare are heavily contingent on the historical
and political framework in which they work. How-
ever good or bad a particular rights declaration may
be, it is always a political outcome, a compromise, or
a diplomatic resolution of compering interests, Rights
declarations, then, must also be recognized as politi-
cal instruments.

The implementation of a rights regime is the third
level at which rights are political. The decision to de-
scribe certain states of being as human rights abuses,
the decision to use state power to change circum-
stances or to detain or free individuals in the name of
human rights—these are all profoundly political deci-
sions, and they are decisions that of necessity are en-
gaged with in a local context. The diversity of human
communities may well mean that behaviour that in
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one place is considered a rights abuse is routinely ac-
cepted somewhere else. There is no sertled means for
universal resolution of these differences.

The fourth level at which human rights are political
is the most familiar: rights emerged within the West-
ern tradition as a way of preserving the freedoms and
liberties of individuals and groups against the powers
of the state. The political project of human rights is
a strategy for fighting against existing power struc-
tures in the hope of creating a social environment
thart is more nearly just, Local context is everything
in this equation, and where that local context is in-
hospitable to the principles embedded in received
human rights norms, the struggle can be interminable
and disheartening,

What is common across these four areas is the way
in which the normative agenda pursued by human
rights practitioners is both displayed and questioned,
challenged and interrogated (Langlois, 2001; Baxi,
2006). Whether one is explaining a normative tradi-
tion, declaring a right, applying some aspect of a rights
regime, or defending the rights of the abused against
powerful interests, one is asserting a set of political be-
liefs about the value of human beings and the way in
which they should be treated. Defending those convic-
tions is an essential part of the human rights project

Conclusion

The language of human rights is fundamentally a nor-
mative or ethical language, one that emerged out of the
political liberalism of the Enlightenment, and one that
leads to a very distinctive form of political engagement.
In our modern period, the Universal Declaration of
Human Rights is the defining text of the human rights
movement; but behind the rights that are declared in
that document are layers of history and philosophy.

o QUESTIONS

Individual Study Questions

L I

Human nghts are political in the following four senses:
Human rights are political because they embody a set
of norms that emerged out of the tradition of poiitical
liberalism, with which not all identify.

Specific human nghts regimes are created by groups
of people who have their own political agendas and
to nchude and exclude that cannct satsfy everyone.
The implementation of any established human rights
regime is subject to interpretation, pelitical and
local circumstances.

The pursuit of human nghts translates into local
prevailng unjust power structures.

Critical Thinking Question:
Which political aspects of hurman rights do you think make
human nights a radical ar revoktionary politcal doctrine?

and is ultimately what we are doing when we engage
in debates about the normative and theoretical justifi-
cation of human rights.

These in turn are present in many of the debates in con-
temporary global politics over the meaning, usefulness,
and effective implementation of human rights. This
chapter has shown that understanding the history and
philosophy of human rights is essential 1o being able
1o navigate the complex political debates surrounding
the desirability and normative content of human rights
reform in the international system.

Wiy do the rights of international human rghts law need philosephical or moral foundations?
Explain why having a right is most important when we lack the object of that right.
What are the common elements of the various liberal justifications for rights?

What lessans can we learn from the Asian values debate?

‘Why and in what senses are human rights polticall
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Group Discussion Questions
1. Whyis the history of the human rights idea important today!
2, What are the strengths and imiations of acques Maritan’s position on the justification of rights?

3. Why s the negative/positive distinction an inadequate way of thnking about the differences between iberty and
welfare nghts?
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