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U.S.C. § 1396d(y)(1). The federal government will not cover administrative
expenses associated with implementing the new Medicaid policies. See id. Under
42 U.S.C. § 1396c, a state whose plan does not comply with the requirements
under § 1396a will be notified by HHS of its noncompliance, and “further
payments will not be made to the State (or, in [HHS’s] discretion . . . payments
will be limited to categories under or parts of the State plan not affected by such
failure), until [HHS] is satisfied that there will no longer be any such failure to
comply.” Id. § 1396c.
B.  Congress’s Power under the Spending Clause

The Spending Clause provides that “Congress shall have Power . . . to pay
the Debts and provide for the common Defence and general Welfare of the United
States.” U.S. CONST. art. I, § 8, cl. 1. The Spending Clause permits Congress to
“fix the terms on which it shall disburse federal money to the States.” Pennhurst
State Sch. & Hosp. v. Halderman, 451 U S. 1, 17,101 S. Ct. 1531, 1539 (1981).
“[L]egislation enacted pursuant to the spending power is much in the nature of a
contract: in return for federal funds, the States agree to comply with federally
imposed conditions.” Id. at 17, 101 S. Ct. at 1540.

There are four primary restrictions on legislation enacted pursuant to the

Spending Clause. First, the exercise of the spending power must be in pursuit of
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the general welfare. See Helvering v. Davis, 301 U.S. 619, 640, 57 S. Ct. 904, 908
(1937). Second, the conditions on the receipt of federal funds must be reasonably
related to the legislation’s stated goal. Dole, 483 U.S. at 207, 107 S. Ct. at 2796.
Third, Congress’s intent to condition funds on a particular action must be
unambiguous and must enable the states to knowingly exercise their choice
whether to participate. Pennhurst, 451 U.S. at 17, 101 S. Ct. at 1540. Finally, the
federal legislation cannot “induce the States to engage in activities that would
themselves be unconstitutional.” Dole, 483 U.S. at 210, 107 S. Ct. at 2798. The
state plaintiffs do not contend the Act’s Medicaid expansion violates any of these
restrictions.®’

Rather, the state plaintiffs argue that the Medicaid expansion violates an
additional limitation on the use of the spending power to encourage state

legislation, one that derives not from the spending power alone, but also from the

SThe state plaintiffs suggest that the conditions imposed here violated the second Dole
restriction because they have no reasonable relationship to the size of the federal inducement.
States’ Opening Br. at 48, 53. In so arguing, the plaintiffs misinterpret Dole. The Supreme Court
made clear that the required relationship is between the conditions imposed and “the federal
interest in particular national projects or programs,” Dole, 483 U.S. at 207,107 S. Ct. at 2796
(quotation marks omitted)—that is, “the purpose of federal spending.” New York v. United
States, 505 U.S. 144, 167, 122 S. Ct. 2408, 2423 (1992). The state plaintiffs mistakenly assert
that the required relationship is between the conditions imposed and “the size of the federal
inducement.” States’ Opening Br. at 53. The condition Congress imposes here on the receipt of
federal funds—requiring Medicaid coverage of certain newly eligible individuals—is undeniably
related to the purpose of the Medicaid Act, which is to “provid[e] federal financial assistance to
States that choose to reimburse certain costs of medical treatment for needy persons.” McRae,
448 U.S. at 301, 100 S. Ct. at 2680.
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Tenth Amendment’s reservation of certain powers to the states. U.S. CONST.
amend. X; see Charles C. Steward Mach. Co. v. Davis, 301 U.S. 548, 585, 57 S.
Ct. 883, 890 (1937); West Virginia v. HHS, 289 F.3d 281, 28687 (4th Cir. 2002).
Congress may not employ the spending power in such a way as to “coerce” the
states into compliance with the federal objective. See Dole, 483 U.S. at 21 1,107 8.
Ct. at 2798; Steward Mach., 301 U.S. at 589-91, 57 S. Ct. at 892-93; ¢f Coll. Sav.
Bank v. Fla. Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666, 687,119 S.
Ct. 2219, 2231 (1999) (holding that a state’s waiver of its sovereign immunity is
not voluntary where Congress has made it a condition of the state’s participation
in an otherwise lawful activity). This restriction is different from the restrictions
stemming from the spending power because it addresses whether the legislation,
while perhaps an appropriate use of the spending power, goes beyond the
Spending Clause by forcing the states to participate in a federal program. Cf.
Printz v. United States, 521 U.S. 898, 117 S. Ct. 2365 (1997) (holding that
Congress may not enact a law pursuant to one of its enumerated powers and then
compel state officers to execute those federal laws); see also Steward Mach., 301
U.S. at 585, 57 S. Ct. at 890. That is, the coercion test asks whether the federal
scheme removes state choice and compels the state to act because the state, in fact,

has no other option.
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The coercion doctrine was first discussed at length by the Supreme Court in
Charles C. Steward Machine Co. v. Davis. In that case, a corporation challenged
the imposition of an employment tax under the newly enacted Social Security Act.
Addressing the corporation’s argument that the federal government improperly

coerced states into participation in the Social Security program, the Supreme Court

stated:

The difficulty with the petitioner’s contention is that t confuses motive
with coercion. Every tax is in some measure regulatory. To some extent
it interposes an economic impediment to the activity taxed as compared
with others not taxed. In like manner every rebate from a tax when
conditioned upon conduct is in some measure a temptation. But to hold
that motive or temptation is equivalent to coercion is to plunge the law
in endless difficulties. The outcome of such a doctrine is the acceptance
of a philosophical determinism by which choice becomes impossible.
Till now the law has been guided by a robust common sense which
assumes the freedom of the will as a working hypothesis in the solution
of its problems. . . . Nothing in the case suggests the exertion of a power
akin to undue influence, if we assume that such a concept can ever be
applied with fitness to the relations between state and nation. Even on
that assumption the location of the point at which pressure turns into
compulsion, and ceases to be inducement, would be a question of
degree, at times, perhaps, of fact.

301 U.S. at 589-90, 57 S. Ct. at 892 (quotation marks and citation omitted)
(emphasis added).

This discussion of the coercion doctrine was later revived by the Supreme
Court in South Dakota v. Dole. In Dole, the state of South Dakota challenged 23

U.S.C. § 158, which directed the Secretary of Transportation to withhold a
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percentage of federal highway funds otherwise allocable to the states if states
failed to maintain a minimum drinking-age requirement of 21 years. 483 U.S. at
205, 107 S. Ct. at 2795. The Court noted that Congress may attach conditions on
the receipt of federal funds to meet certain policy objectives, including those that
Congress could not otherwise meet through direct regulation. 7d. at 206-07, 107 S.
Ct. at 2795-96. After analyzing whether the minimum drinking-age condition met
the four restrictions on the Spending Clause discussed above, the Court noted,
“Our decisions have recognized that in some circumstances the financial
inducement offered by Congress might be so coercive as to pass the point at which
‘pressure turns into compulsion.’” Id. at 21 1,107 S. Ct. at 2798 (quoting Steward
Mach., 301 U.S. at 590, 57 S. Ct. at 892). It further opined:
When we consider, for a moment, that all South Dakota would

lose if she adheres to her chosen course as to a suitable minimum

drinking age is 5% of the funds otherwise obtainable under specified

highway grant programs, the argument as to coercion is shown to be

more rhetoric than fact. . . |,

Here Congress has offered relatively mild encouragement to the

States to enact higher minimum drinkin g ages than they would otherwise

choose. But the enactment of such laws remains the prerogative of the

States not merely in theory but in fact.
Id. (emphasis added). Thus, the Court once again recognized the coercion

doctrine, but found no violation.

The limited case law on the doctrine of coercion and the fact that the
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Supreme Court has never devised a test to apply it has left many circuits with the
conclusion that the doctrine, twice recognized by the Supreme Court, is not a
viable defense to Spending Clause legislation. See, e.g., Pace v. Bogalusa City
Sch. Bd., 403 F.3d 272, 278 (5th Cir. 2005) (en banc) (“It goes without saying that,
because states have the independent power to lay and collect taxes, they retain the
ability to avoid the imposition of unwanted federal regulation simply by rejecting
federal funds.”); 4. W. v. Jersey City Pub. Schs., 341 F.3d 234, 243-44 (3d Cir.
2003) (noting that the state’s freedom to tax makes it difficult to find a federal law
coercive, even when that law threatens to withhold all federal funding in a
particular area); Kansas v. United States, 214 F.3d 1196, 1201-02 (10th Cir. 2000)
(“The cursory statements in Steward Machine and Dole mark the extent of the
Supreme Court’s discussion of a coercion theory. The Court has never employed
the theory to invalidate a funding condition, and federal courts have been similarly
reluctant to use it.” (footnote omitted)); id. at 1202 (observing that the theory is
“unclear, suspect, and has little precedent to support its application”); California v.
United States, 104 F.3d 1086, 1092 (9th Cir. 1997) (noting in a Medicaid
expansion case that “to the extent that there is any viability left in the coercion
theory, it is not reflected in the facts of this recor ”); Nevada v. Skinner, 884 F.2d

445, 448 (9th Cir. 1989) (“The difficulty if not the impropriety of making judicial
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Judgments regarding a state’s financial capabilities renders the coercion theory
highly suspect as a method for resolving disputes between federal and state
governments.”); Oklahoma v. Schweiker, 655 F.2d 401, 414 (D.C. Cir. 1981)
(“The courts are not suited to evaluating whether the states are faced here with an
offer they cannot refuse or merely a hard choice. . . . We therefore follow the lead
of other courts that have explicitly declined to enter this thicket when similar
funding conditions have been at issue.”) (pre-Dole); N.H. Dep 't of Emp’t Sec. v.
Marshall, 616 F.2d 240, 246 (1st Cir. 1980) (“Petitioners argue, however, that this
option of the state to refuse to participate in the program is illusory, since the
severe financial consequences that would follow such refusal negate any real
choice. . . . We do not agree that the carrot has become a club because rewards for
conforming have increased. It is not the size of the stakes that controls, but the
rules of the game.”) (pre-Dole).

Even in those circuits that do recognize the coercion doctrine, it has had
little success. See West Virginia v. HHS, 289 F.3d at 290, 294-95 (rejecting a
coercion doctrine challenge to previous Medicaid Act amendments on the ground
that the Secretary may choose to withhold only some funds); Jim C. v. United
States, 235 F.3d 1079, 1081-82 (8th Cir. 2000) (en banc) (holding that loss of all

federal education funds, in that case amounting to 12% of the state’s education
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budget, was “politically painful” but not coercive). Indeed, our review of the
relevant case law indicates that no court has ever struck down a law such as this
one as unduly coercive.

There are two cases in which the Supreme Court has struck down a statute
because it violated the Tenth Amendment’s prohibition on commandeering state
legislators and executive officials to perform the federal government’s work.
While not Spending Clause cases, these cases do give us an understanding of
when a law may be considered so coercive as to violate the Tenth Amendment. In
New York v. United States, the Court struck down as unduly coercive a portion of
the Low-Level Radioactive Waste Policy Amendments Act that required states to
“take title” to waste created within the state, noting that Congress has ample
opportunity to create incentives for states to act the way that Congress desires. 505
U.S. 144, 176-77, 112 S. Ct. 2408, 2428-29 (1992); see also Printz, 521 U.S. 898,
117 8. Ct. 2365 (holding, in accord with New York, that Congress cannot compel

states to enact or administer federal regulatory programs).* It is clear from these

%The Supreme Court has also briefly discussed coercion in another context. In Florida
Prepaid, the Court held that federal courts lack jurisdiction over a Lanham Act suit against a
state, despite a law purporting to abrogate the states’ sovereign immunity under the Lanham Act.
527 U.S. at 691, 119 S. Ct. at 2233. While the holding rested on Eleventh Amendment Immunity
grounds, Justice Scalia noted: “[W]e think where the constitutionally guaranteed protection of
the States’ sovereign immunity is involved, the point of coercion is automatically passed—and
the voluntariness of waiver destroyed—when what is attached to the refusal to waive is the
exclusion of the State from otherwise lawful activity.” Id. at 687, 119 S. Ct. at 2231.
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two cases that Congress cannot directly compel a state to act, nor can Congress
hinge the state’s right to regulate in an area that the state has a constitutional right
to regulate on the state’s participation in a federal program. Either act is clearly
unconstitutionally coercive.

If anything can be said of the coercion doctrine in the Spending Clause
context, however, it is that it is an amorphous one, honest in theory but
complicated in application. But this does not mean that we can cast aside our duty
to apply it; indeed, it is a mystery to us why so many of our sister circuits have
done so. To say that the coercion doctrine is not viable or does not exist is to
ignore Supreme Court precedent, an exercise this Court will not do. As the district
court noted, “The reluctance of some circuits to deal with this issue because of the
potential legal and factual complexities is not entitled to a great deal of weight,
because courts deal every day with the difficult complexities of applying
Constitutional principles set forth and defined by the Supreme Court.” Florida ex
rel. McCollum v. HHS, 716 F. Supp. 2d 1120, 1160 (N.D. Fla. 2010). If the

government is correct that Congress should be able to place any and all conditions

“n Florida ex rel. McCollum v. HHS, 716 F. Supp. 2d 1120 (N.D. Fla. 2010), the district
court granted in part and denied in part the government’s motion to dismiss. In F. lorida ex rel.
Bondi v. HHS, No. 3:10-CV-91-RV/EMT, __F.Supp.2d _, 2011 WL 285683 (N.D. Fla. Jan.
31, 2011), the district court ruled that (1) the Medicaid expansion did not exceed Congress’s
Spending Clause powers and (2) the individual mandate is beyond Congress’s commerce powers
and is inseverable from the rest of the Act.
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it wants on the money it gives to the states, then the Supreme Court must be the
one to say it.

For now, we find it a reasonable conclusion that Dole instructs that the
Tenth Amendment places certain limitations on congressional spending; namely,
that Congress cannot place restrictions so burdensome and threaten the loss of
funds so great and important to the state’s integral function as a state—funds that
the state has come to rely on heavily as part of its everyday service to its
citizens—as to compel the state to participate in the “optional” legislation. This is
the point where “‘pressure turns into compulsion.” Dole, 483 U.S. at 211, 107 S.
Ct. at 2798 (quoting Steward Mach., 301 U.S. at 590, 57 S. Ct. at 892).

And so it is not without serious thought and some hesitation that we
conclude that the Act’s expansion of Medicaid is not unduly coercive under Dole
and Steward Machine. There are several factors, which, for us, are determinative.
First, the Medicaid-participating states were warned from the beginning of the
Medicaid program that Congress reserved the right to make changes to the
program. See 42 U.S.C. § 1304 (“The right to alter, amend, or repeal any provision
of this chapter is hereby reserved to the Congress.”); McRae, 448 U.S. at 301, 100
S. Ct. at 2680 (noting “[a]lthough participation in the Medicaid program is entirely

optional, once a State elects to participate, it must comply with the requirements”
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that Congress sees fit to impose). Indeed, Congress has made numerous
amendments to the program since its inception in 1965. 42 U.S.C. § 1396a Note
(listing amendments).* In each of these previous amendments, the states were
given the option to comply with the changes, or lose all or part of their funding. /d.
§ 1396¢. None of these amendments has been struck down as unduly coercive.
Second, the federal government will bear nearly all of the costs associated
with the expansion. The states will only have to pay incidental administrative costs
associated with the expansion until 2016; after which, they will bear an increasing
percentage of the cost, capping at 10% in 2020.%7 Id. § 1396d(y)(1). If states bear

little of the cost of expansion, the idea that states are being coerced into spending

5The government discusses the various Medicaid expansions at length:

Congress has amended the Medicaid Act many times since its inception, and,
between 1966 and 2000, Medicaid enrollment increased from four million to 33
million recipients. Klemm, Medicaid Spending: A Brief History, 22 Health Care Fin.
Rev. 106 (Fall 2000). For example, in 1972, Congress required participating states
to extend Medicaid to recipients of Supplemental Security Income, thereby
significantly expanding Medicaid enrollment. Social Security Act Amendments of
1972, Pub. L. No. 92-603, 86 Stat. 1329 (1972). In 1989, Congress again expanded
enrollment by requiring states to extend Medicaid to pregnant women and children
under age six who meet certain income limits. Omnibus Budget Reconciliation Act
of 1989, Pub. L. No. 101-239, 103 Stat. 2106 (1989).

Government’s Reply Br. at 4647,

%7 At oral argument, the state plaintiffs expressed a concern that Medicaid costs would be
even larger because the individual mandate would greatly increase the number of persons in
Medicaid who are currently eligible but for one reason or another do not choose to participate.
This argument is not persuasive, however, as to whether the expansions themselves are coercive,
because the increase in enrollment would still occur if the mandate were upheld, even if the
Medicaid expansions were struck down.
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money in an ever-growing program seems to us to be “more rhetoric than fact.”
Dole, 483 U.S. at 211, 107 S. Ct. at 2798.

Third, states have plenty of notice—nearly four years from the date the bill
was signed into law—to decide whether they will continue to participate in
Medicaid by adopting the expansions or not. This gives states the opportunity to
develop new budgets (indeed, Congress allocated the cost of the entire expansion
to the federal government initially, with the cost slowly shifting to the states over a
period of six years) to deal with the expansion, or to develop a replacement
program in their own states if they decide to do so. Fourth, like our sister circuits,
we cannot ignore the fact that the states have the power to tax and raise revenue,
and therefore can create and fund programs of their own if they do not like
Congress’s terms. See Pace, 403 F.3d at 278; Jersey City Pub. Schs., 341 F.3d at
243-44,

Finally, we note that while the state plaintiffs vociferously argue that states
who choose not to participate in the expansion will lose all of their Medicaid
funding, nothing in the Medicaid Act states that this is a foregone conclusion.
Indeed, the Medicaid Aét provides HHS with the discretion to withhold all or
merely a portion of funding from a noncompliant state. 42 U.S.C. § 1396¢; see

also West Virginia v. HHS, 289 F.3d at 291-92; Dole, 483 U.S. at 21 L; 197'S. Ct.
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at 2798 (finding no coercion when “all South Dakota would lose if she adheres to
her chosen course as to a suitable minimum drinking age is 5% of the funds
otherwise obtainable under specified highway grant programs”).

Taken together, these factors convince us that the Medicaid-participating
states have a real choice—not just in theory but in fact—to participate in the Act’s
Medicaid expansion. See Dole, 483 U.S. at 21 1,107 S. Ct. at 2798. Where an
entity has a real choice, there can be no coercion. See Steward Mach., 301 U.S. at
590, 57 S. Ct. at 892 (noting that in the absence of undue influence, “the law has
been guided by a robust common sense which assumes the freedom of the will asa
working hypothesis in the solution of its problems™).

Accordingly, the district court’s grant of summary judgment to the
government on the Medicaid expansion issue is affirmed.

We now turn to the constitutionality of the Act’s fourth component: the
individual mandate. We begin with the relevant constitutional clauses and
Supreme Court precedent.

IV. SUPREME COURT’S COMMERCE CLAUSE DECISIONS

Two constitutional provisions govern our analysis of whether Congress

acted within its commerce authority in enacting the individual mandate: the

Commerce Clause and the Necessary and Proper Clause. U.S. CONST. art. 1, §8,
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