10

CONCLUSIONS

The general drift of authority and responsibility toward the President oyer
the past two centuries Is unmistakable. More threatening than this rend
exeCuTIve activity cuT foose from legislative moorings and constitutional restric.
tions—presidential action no longer tethered by law. The record of recent de-
cades is disturbing to those who see a pattern of executive abuses: Watergate
during the Nixon administration; revelations of CIA abuses in the 1970s; the
Iran-Contra scandal during the Reagan administration; unilateral military ini-

tiatives by President Clinton in Haiti, Bosnia, and Kosovo; the assertion of -
“inherent” executive power by President Bush after 9/11; and the claim by
President Obama that he possessed independent constitutional authority to

order military attacks against Libya and Syria. |

The Supreme Court offers limited help in resolving the basic disputes of
sepﬂmmmmmm
forth, sometimes embracing a functional, pragmatic approach, and at other -_
times adopting a doctrinaire, formalistic model. The functional approach was .
uséd in 1974 when the Court rejected President Nixon’s claim of an abso-
lute power to determine the limits of executive privilege. Instead, the Cﬂur!t
emphasized checks and balances and the need for a “workable” g{wemmﬂnt-
Separation of powers entered the Court’s equation only in the sense of Pﬂf:
serving “the essential functions” of each branch.? No effort was made to €5
tablish rigid boundaries or to disallow the slightest encroachment.

Three years later, in another case involving Nixon's papers, s olaw
viewed separation of powers in practical terms. It rejected the Court$ L
in 1935 that the three branches of government must remain “entlfﬂl}’f .
from the control or coercive influence, direct or indirect, of Eid}fr 0 [es
0!111&1:5,”3 deciding to support the “more pragmatic, flexible approach of 131;11 )
B et Tk o st et et
assigned ﬁmcrion; RN e i from. accomp h'shm-g I riding

. - . [and] whether that impact is Jusnﬁed by an over
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-y Idl:ur.cd States v. Nixon, 418 U.S, 683, 707 (1974).
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Humphrers 1 Sministrator of General Services, 433 U.S. 425, 44142 (1977), g
: cutor v. United States, 295 U.S. 602, 629 (1935).
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4. Nixon v. Administrator of General Services, 433 U.S. at 442.
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need to
Promote objecti -
ec : ;
The Court thys i I{‘l Ir?;:s Wlthu;] the constitutional authority of Congress.”
was anticj some sharing and o i "
cipated by the fram g verlapping of power, as indeed
H s
owever, in a series of r li ]
dfjcl:rlnairc notion of sepa . 3185 Hom; 1967 b0 1960, the Coutiadvanced s
nity for the President inF:;j:f]tc powers. In 1982 it upheld an absolute immu
_— il cases, treating immuni « : i
datﬁ'_d- incident of the President’s unique Eﬂi o R A
tradition of the separation of q ce, rooted in the constitutional
C of powers and supported b hi ng
ourt expressed concern ab Lol y our history.”® The
il Bt : out the “dangers of intrusion on the authori
ons of the Executive Branch.”” The C .
: e Court relaxed that doctrine in

iiﬂz :eh:f; ;’-’Stﬁff;:zdﬂi zgwatﬁ party to sue the President for unofficial acts

Concerns about intrusion appeared in another decision in 1982 scriking
Jown a statute that allowed bankruptcy judges to exercise judicial powers
without the protection of life tenure and irreducible salaries guaranteed to
Article ITI judges. The plurality opinion reasoned that Congress's attempt to
establish bankruptcy courts under Article I “threatens to supplant completely
our system of adjudication in independent Art. 111 cribunals and replace it

with a system of ‘specialized legislative courts.” The Court seemed to go out
rio of one branch invading another.

of its way to present a Worst-case scena
Nothing in the legislative history of the Bankruptcy Act suggested that Con-
gress was positioning ieself to take over the federal judiciary.

dorse a highly for-

In INS 2. Chadha ( 1983), the Court continued to en
malistic model of seEarared powers. In striking down the legisiative veto, the
~fulness for settling executive-legislative

Eomr diemiesed as irrelevant its us ' legis
efficiency are not The primary objectives—
mers

Jsagreements:  Conyenience and :
0Tthe hallmarks—of dW nt.”10 The Court cited the fra
fear of despotism and the pc:ssibility of encroachments by one bran:chlims
wother,"! Although the Court denied that the branches ar hermetically

d that the Constitution divided government

sealed f el
rom one another, it 1nSIS€ :
ici at
lative, Executlve; and Judicial; and' l:h.
:nherent within

Ll

s o
[htn three defined categories, Legis
ﬁzhcourt was compelled to resist the “hydraulic pressures in g
of the separate Branches to exceed the outer limits of its PO
E'i}t.“f'iéa.
) lﬁ“?‘; fimgerald, 457 U.S. 731, 749 (1982).
*Clintog v
9, Norur " V- Jones, 52
b 0 U.S. 681 (1997). o 453USS0T3 (1982).
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which-Congress hoped to dominate the. executive _ .

leorsTative vero ciearly snows that 7t originated as a desire by the execut

E L] 1 ]

E:inu:h To exercise a much greater degree of legts[atwe power. The

Jid ot object to a sharing of partial intermixture of powers. They were

doctrinaire advocates of a pure separation between branches. They kne
in unchecked power, not in blegg

the “danger of tyranny or injustice lurks . ’
"15 To the extent that the Supreme Court adopts unrealistic and%ime"

s of separated powers, its decisions will be largely ignored!

practical concept ons W ‘ e
circumvented, as has been the case with the continuation of committee vetoes &

after Chadba. A
The Court persisted with a doctrinaire view of separated powers in Bowsher

v. Synar (1986). In rejecting the assignment of executive duties to the Comp-

troller General because that officer is subject to removal by a joint resolution

of Congress, the Court claimed that the framers provided for “a separate and

wholly independent Executive Branch.”* Wholly independent? What does

that do to checks and balances and congressional oversight? The Court argued

that except for impeachment proceedings, the President was responsible not
to Congress “but to the people.”"* Anyone who follows government knows
that the President is very much responsible to Congress. That responsibility
results from a number of congressional powers and practical realities that
have nothing to do with impeachment. ‘%
Nevertheless, the Court pushed ahead with its doctrine by agreeing with
language in a 1935 decision that enshrined separation of powers at the cost
, of checks and balances: “The fundamental necessity of maintaining each™®f
the three general departments of government entirely free from the control
or coercive influence, direct or indirect, of either of the others, has often beefi
stressed and is hardly open to serious question.”' That dictum was fantastic for 4
many reasons, but particularly because Congress obviously was not “entirely
lﬁ'e? laﬁ?rn the control or coercive influence of the Court when it declared the
Eg‘; UVE v:lm and the Gramm-Rudman-Hollings Act unconstitutional. %
o oicelzjn Eesturi ma_k the.cause .nf pure separation, the Court announce 2
st Go resfress Itifl_l1 es its choice in enacting legislation, its Partlclpatlaﬂ :
indirectly —gb can creafter :-.:ont‘ml the execution of its enactment O
Y passing new legislation.””” No one who reads newspapers

PDWEI'.

13. Kenneth Culp Davis, Administrative Law and Government 54 (1960).

14. Bowsh
151 d‘f‘ er v. Synar, 478 U.S. 714, 722 (1986).

16. Id at ?25' . : b :
17.1d. at ?3311;?.”“5 from Humphreys Executor v, United States, 295 U.S. 602, 629 (193_"_:‘ A
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C.SPAN can believe that. The Court itself has acknowledged the
Estungf ess to investigate, issue subpoenas, and hold executive officials
Powff:';mpt. Continued participation by Congress does not require the pas-
in m:fpublic laws. . y = . .
sagEJ ddly, on the same day that the Court released this unrealistic opinion, it

g ;c: pragmatism in upholding the power of the Commodity Futures
,r;.::;} éitng Commission to handle state law counterclaims in reparations pro-

ceedings before the agency. Litigants had argued that executive agencies could
% d aside their demand for sharp boundari
2ot adjudicate, but the Court turned as | arp boundaries
herween the branches. In determining the extent to which a congressional de-
dsion to authorize adjudication by executive agencies “impermissibly threatens
the institutional integrity of the Judicial Branch, the Court has declined to adopt
formalistic and unbending rules.”*® The Court weighed a number of factors “with
ancye to the practical effect” that congressional actions would have on the judi-
dﬂf}’- 19
A few years later, the Court jettisoned the rigid doctrines of Chadha and
Bowsher and returned to a pragmatic reading of separation of powers. In Mor-
rison v. Olson (1988), the Court upheld the power of Congress to authorize
federal judges to appoint an independent counsel to prosecute high—ranking
oficials in the executive branch. Whereas in the bankruptcy court case (Mar-
ﬂbﬂﬂ). the Court had seemed alarmed at the slightest interference by Con-
B In the judicial power, in Morrison it upheld the decision of Congress
< permit the Attorney General to remove the independent counsel only for
uunddﬂuse." ThS Court concluded that the good-cause standard did not
nde idtrammel executive authority; the President’s need to control the
ranpc a:“t counsel was not “so central” to the functioning of the executive
Presiden, :ﬂﬂgeqmre that the independent counsel serve at the pleasure of the
ﬁsﬂrumzinn Ul‘thf:'rmure, the Court stated that “we have never ‘held that l:hf:
tbsolyge ind;tq“élﬁs d}igltht‘. three Branches of Government operate with
tnded in'lgggpﬁn ence. The ‘experiment with an independent _cm:msel
In 1989 o €Cause of lﬁ:.gls].anve and executive—not judicial_nl:fjectmns.
" Separation fuﬂ again em.braced a pragmatic, functional attftude to-
eed rejecred o POWERS, noting that the framers “did not require—and
. distinge 722 5, - ROtion that the three Branches must be entirely separate
' adison, the Court noted, recognized that the Constitution

wa'[Ch

3t 693, 00 487 USS. 654, 691 (1988).
Sty Ungreg o5 om United States v. Nixon 418 U.S. 693, 707 (1974).

tates, 488 U.S. 361, 380 (1989).
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¢ ree of overlapping responsibi;
i ed on the branches “a deg 23 = - : ¥ a dut}’ of
Impos Il as independence.”* The Court explicigly ,q
: dence as well as P Y adopreq ,
e derstanding” of separation of powers.*
“Hexi undaers ;
Heé{blen the Court’s failure to develop a consistent and coher
ive s :
arated powers, as well as its record of avoiding many of the djs
Ségngress and the President, it is not surprising that the meanin
of powers has, for the most part, developed outside the courts, The substance
of various clauses and provisions in the Constitution are the result of compro-
mises and accommodations worked out by legislative and executive officials 2
In extraordinary situations the President may have to act promptly with.

out clear constitutional or statutory support. Quick action is not quality or
purpose of a legislative assembly. Congress is essentially a deliberative body.
Under extreme conditions it is better to let the President invoke emergency
powers without claiming the slightest shred of legal supporr, perhaps even
admitting that the action violates the law. That is what Lincoln did at the start
of the Civil War. The burden is then on the President to justify the decision

and present the case to Congress and the public. Both would be free, after

careful examination of the evidence and the circumstances, to render a verdict
of exoneration or condemnation.,

The precise jurisdictions and fields of operation for Congress and the

President will always elude us. Fortunately, the political process has a self-
correctin

g mechanism, although it sometimes comes late and after heavy costs
Ambiguities in the Constitution permit one branch to infringe upon anoth::i
Generally this encroachment consists of brief raids in and out of the neu;se
zone. But at some point, after passing beyond a threshold of common .:: re-
and prudence, aggressive actions become counterproductive. They tﬂggﬂt o
volts, leading to the recapture of ground taken not only in the most rece

e
. - ant 0 L
sault but in earljer offenses as well. It is not true that “let one Occupc_m
presidency exercise an additional power, and the advantage thus a¢q
Deverabandoned.”

c
** Consider what happened with impoundment, fiﬁe et
veto, and executive privilege. Power distorted the judgment of ©0¢ —
Tm@rd-ed 100 near the Hame. ed suggesy
Toaattfor comity™ and "consultation” is not enough. The reclfcd in 1 76
that this is often an illusion, Representative Paul Findley remar rving O
that he had be
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¢n in Congress for sixteen years, most of tha
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23.1d. at 381
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25. Louis Fisher,
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L. Rev, 57 (1990), paration of Powers: Interpretation Outst
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Orman l Pres dency
’ L J. Sm » Some Presidential Inte:prctations of the Presi -
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o Committee on Foreign Affairs. The chairman of that committee,
the Hﬂuszabln cki, had been in Congress for twenty-eight years. Throughout
Clement J—which spanned Democratic as well as Republican administra-
hat pegblﬂﬂki had tried to encourage consultation by the executive branch,
["”ns'-’dley was hard put to think of any cases in which consultation actually
z::ul?;d in advance of an executive decision. It was out of this “_rather dismal
ﬁpcrienm” Findley ?ﬂld, that many members of Congress decided to advo-
e statutory remefihes fnr execum;? agreements, the war power, and other
onflicts with the executive branch.

If Congress has strong misgivings about an issue, it should resolve the
matter by relying on language in a public law, not by informal understand-
ings with executive officials. In 1977 members of the House were worried
about being inundated by reorganization plans submitted by President Car-
er. OMB Director Bert Lance assured the House Commirttee on Govern-
ment Operations that the administration appreciated this concern and would
adhere to a reasonable timetable. Congress correctly insisted on specific lan-
guage in the reorganization act to prohibit more than three plans from being
before Congress at one time.”® When in doubst, legislative policy belongs in
the law. o o

“Thisis a policy of prudence, not paranoia. We need to distinguish between
objectives and the means used to attain them. Justice Jackson reminded us of
our tendency to ignore the fundamentals of government:  lhe opinions of
l#ges, no less than executives and publicists, often suffer the infirmity of con-

Ing the issue of a power’s validity with the cause it is invoked to promote,
ot confounding the permanent executive office with its temporary occupant.

¢ tendency is strong to emphasize transient results upon policies—such
iwlgﬁs and stabilization—and lose sight of enduring consequences upon
in; i::ja;'::d. power Strucfturc :Df our REPUb!iC.nH Theodnre* Surcr{sen, I.'e}i;le:}'lt—

sonedy a;m?‘-'sj of piremdentlal power during ?nd after hlts service wit p e
— t{lﬂl?lf-ltratmn, war.ned against shortsighted reactions t; 1mm¢:;1 T;

o b, ¢ failure to t?ke into account the lc:guger view: “I understand t

. liwicut;mmlttcd it rn;zrself a decade ago. N 1
¢ on the presidency, after emphasizing for many years suc

i €& . ot « ' : i
Qalities as vigor,” “energy,” and “persuasion,” is somewhat more cau

27,= )
Mittee aﬁﬁirm ional Review of International Agreements,” hearings before the House Com-

28, 91 S thational Relations, 94th Cong., 2d Sess. 150 (1976). ‘ s
hmi“%‘ befo t 30, sec. 903(b) (1977); “Providing Reorganization Authority to the President,
Uo7y the House Committee on Government Operations, 95th Cong., Ist Sess. 43—44

29, Youn

: 30, Thmﬁﬂﬂwn Co. v. Sawyer, 343 U.S. 579, 634 (1952) (Jackson, J., concurring).
| ore C. Sorensen, Watchmen in the Night xvi (1975).




CHAPTER TEN
330
ends to which power may be put and thf:- legal boundaries
dential action. Sill, studies continue to attnbun? to ti}e Predt.
{ idealistic qualities that have scarcely any relatmnishlp to the
ual conduct of those who occupy the Oval Office. These theories weaken
::liz cansritutinnai systcrn of separatiﬂn of pOwWEILS and checks and bﬂiancesﬁ'

Commentators need o rake into account not merely the exercise of power,
0 The President chooses, but also the source of

oot B 0s¢
ditected for whatever purp o
hos secured under the Constitution.>> 100 often in the"

authority and the rig ] ' .
past the legal —or has been ignored in the eagerness for results and

prompt measures. |
Constitutional values are important even when they cannot be entirely sat-

i<fied. There is no need for dismay because we aim high and fall short. Machia-
velli, often portrayed as the father of political expediency, encouraged us to set
high standards:

A prudent man will always choose to take paths beaten by great men
and to imitate those who have been especially admirable, in order that if
his ability does not reach theirs, at least it may offer some suggestion of
it; and he will act like prudent archers, who, seeing that the mark they
plan to hit is too far away and knowing what space can be covered by
the power of their bows, take an aim much higher than their mark, not
in order to reach with their arrows so great a height, but to be able, with
the aid of so high an aim, to attain their purpose.

tious about the

needed for presi

dent imaginary an

f The fr:'a.mers of the Constitution settled on a single executive in order t
;stler umt)_f, responsibility, dispatch, expertise, and a national perspective. To
o Er:tfressw? extent, the office of the presidency has alleviated many of the
e ;Zﬂer}c:hccd by tl}e Continental Congress. Yet the qualities originaﬂ}’
ly it ,[: arbi; g H?utwe have under gone profound transformations. Sure-
to : P : :
easily we ::ani:?rk lllghhghr the unifying quality of the President. Just 3
groups within i? o the .ﬁ-agmemaﬁﬂﬂ of the executive branch and the many
within the ad -C?mp?“ng for control. Special interests seek representation
.- administration just as they d e similar
to a legislature, th ey do within Congress. In ways
Ie, these groups bart . heir own
form of logrolling. With h er with one another and conduct theif
+ WIth heartless accuracy, Alfred de Grazia reminded u$

.. 3L. Louis Fisher, “Taach:
litical Science & Pcli:jcialc;n(n g the Presidency: Idealizing a Constitutional Office,

31\‘ I(}hn Han “P : %Glﬂ].
ive By Jential Power Revisited,” 25 Pol, Stud., 48 (1977); Louis Fishe®
33. Allan Gj dential Power (2014).

: bert, e
The Prince, ch. 6. - Machiavelli: The ChicFWeorks and Others, 1, 24-25 (1969

» 45 PS: Po-
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me time ago that fhe Preside_nt is “a Congress with a skin thrown over
i We need to pierce the skin ::md comprehend the forces underneath.
The President remains respnns:lble for the operation of the executive
branch, but often only in a technical and formal sense. Vast areas are sub-
Jelegated to remote Sectors of Fhe executive branch (and even to the private
ector). Presidents and staff assistants with unusual diligence and energy find
themselves overwhelmed by the task. Joseph Califano, who served as an as-
gstant to President Lyndon Johnson in the area of domestic affairs, doubted
hat he ever met, “much less consulted or helped guide, more than one-third
of these noncabinet agency and commission heads. Hyperactive as he was,
President Johnson met even fewer of them.” Congress is frequently advised
10 confine its activities to “broad policy” questions and leave “day-to-day”
matters to the executive branch. A similar division of labor takes place within
the administration. The President is advised to concentrate on broad policy
while delegating details to departments and agencies. Political power general-
ly comes with details, not with broad frameworks.

Executive officials are often so absorbed by operations, tactics, and short-
run goals that they lose sight of national objectives, other than the raising
of campaign contributions and securing the President’s reelection. The 1972
campaign was conspicuous for its bartering of the public interest. The Inter-
nal Revenue Service, the Federal Bureau of Investigation, the Central Intel-
ligence Agency, and other agencies were used by the White House to violate
the constitutional rights of citizens. Raised to high visibility were the admin-
istration’s relationships with such special interests as International Telephone
and Telegraph, milk producers’ cooperatives, and grain exporters.”

Constitutional gmrerrﬁnent was placed at risk in 2010 asa result of the Su-
preme Court’s decision in Citizens United, attributing to corporations the sta-
s as “persons” entitled to spend unlimited amounts in political campaigns,
¥ith money defined as “speech” protected by the First Amendmf:nt.” Bﬂmuﬁﬂ
:er: ':afnﬂﬂt compete with this lew:'l of corporate pﬂwlif ﬂn‘iﬂ E‘f;ﬂiz’nza;
e ¢ Ot representative government is threatened. Members of : Br o

10 satisfy not their constituents but those who finance their elections
bewﬁ have come to expect the worst of legislators and at the same tme

[rinki i ' des re-
vei‘lﬁve In hlgh virtues of the President and his entourage. Iv‘:eccntlde:?a e
conspicuous examples of Presidents and executive officials releasing

gé ‘Jtlﬁcd de Grazia, Rﬂpubiic in Crisis 72 (1965}.

35+ o ﬂ" Califano Jr., A Presidential Nation 23 (19?_5}. +

L. N © Final Report of the Select Committee on Presidenti
0.981, 934 Cong., 2d Sess. (June 1974).

- Citizeng United v. FEC, 558 U.S. 310 (2010).

al Campaign Activities,” S.
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at is mere asserton on tenuous, suspect, and

4s. Agency officials, even when they have their 'facts correct,
fbricated groun -lai chem in perspective or part company with long-held
find it d%fﬁcult ;3 Pre dilections. White House officials, by necessity genera].
ﬁsumpth;izfc ;;gnc}f expertise when it fails to dovetail with the politica]
ists, may 1

of the President. N | o |
ncéﬁie strength of Congress 18 18 capacity for diversity and openness (rel
to the executive Branch)—the uppartuniry 1t prmrldes for the expression of

Jiferent sentiments, opinions, and values. It is a disorderly operation and

ant irm direction and quick action. But this
free play of ideas, as well as the freedom not to move until the time is right,
is essential to democratic government. What is needed from Congress is the
daily grind of overseeing administration ‘Policies, passing judgment on them,
“and behaving with conhidence as a coequal Branch. That takes courage and an
understanding of constitutional responsibilities.
~Tongress may stand against the President or it may stand behind him, but
it should not stand aside as it did year after year during the Vietnam War and
more recently the second Iraq War, looking the other way and occasionally
complaining about executive usurpation. There, the crucial ingredient is will-
power, not constitutional power. Congressional influence depends on more
i access to information, additional staff, or a revamping of procedure and
z;gr?;li?;gi;gﬂlgmﬁ must be w'illing to participate a::tiv:aly i[} queﬂ?ﬁ
<, challenging Presidents and contesting their actions. Issues
need the thorough ex ion and ventilation th ly Congress can pIo-
V?E. We must learn ESPECia.ﬂ wh h :‘?t OI} on =5
shortcus becaus?ﬂ;e = y d?’n t 'e.teinptaan 1S ‘great, to ’f\?;‘h T
B Then feft open Tor canm; € 15 good or it is “the right thing to do.” The d00”
- priclous acts we may later deplore.

i wh
cJaims and presenting as fact




