Euthanasia

Should individuals, especially terminally ill people in
excruciating pain, be able to end their lives? If so, may
they hasten their deaths only by refusing medical treat-
ment designed to sustain their lives, or may they take
active measures to kill themselves? If they can take meas-
ures to kill themselves, can they ask others to assist them?
Who can they ask: their spouses? close friends? their
doctors? Should the law support their decisions?

Many people think that (at least) terminally ill people
have the moral authority to decide whether and how to end
their lives. If people have the freedom to choose how to live,
they ask, why should they not also have the freedom to
choose how to die? Many authors in this section think people
should have that choice. If we respect individuals then we
should give them this control over their lives. That view
reflects the general public’s. Most people now acknowledge
that it is sometimes acceptable for an individual to act
(or refuse to act) in ways that hasten her death.

Here the broad consensus ends. There is still consid-
erable disagreement about when, where, and how a per-
son may do so. Some claim only the terminally ill have
the moral authority to end their lives, while others
claim that anyone who finds her life no longer worth
living may kill herself. Some claim an individual can
hasten her death only by refusing medical treatments
that sustain her life, while others claim that an individ-
ual can legitimately take active measures to end her life.
In short, many people disagree about the conditions
under which a person may legitimately seek death, and
about what such a person can legitimately do, or entice
others to do, to achieve that end.

Even this broad consensus is fairly recent. Historically
many people thought it was immoral for anyone to hasten
her death, either by actively killing herself or by failing to
take heroic measures to keep herself alive. They believed
one must preserve her life, even if it were, in some
important sense, no longer worth living. Although few
people now embrace this view in its strongest form, a
significant number of people, like Velleman, have serious
misgivings about the claim that people have a right to
end their own lives, even if they are terminally ill and in
considerable pain.

Velleman critiques the claim common to three of
these essays: that we can justify the right to die by
appealing to individual autonomy. Having options, he
argues, is not an unadulterated good. Options may
make us vulnerable to unwanted pressure from others.
For example, having the option of working for less than
minimum wage increases the chances that employers
will offer people less than the minimum wage. Options
also close off the possibility that we can maintain the
status quo (in this case, continuing to live) without hav-
ing to choose it. Autonomy is not the only good nor is it
invariably desirable.

Nonetheless, most people, Velleman included, believe
autonomy is a significant element of morality that the law
must respect. They disagree profoundly, however, about
the scope of autonomy, about the specific role it plays in
a proper understanding of morality and the law. For
instance, should law always respect our explicit wishes,
even when we wish to act in a way that would normally
be considered harmful — as killing oneself would be?
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Should we have autonomy to do only those things that
society considers to be in our own best interests?

Concern for autonomy is also critical for many moral
issues, especially, questions about PATERNALISM AND
Risk. Should an individual be able to choose how she
wants to live, even if others think her those choices are
detrimental to her? Suppose the action is likely detri-
mental, for example, through the use of mind-altering
drugs. Does that justify the state’s making such use ille-
gal? Wilson thinks so; Husak does not (PATERNALISM
AND Risk).

Just as virtually everyone recognizes that autonomy
is morally significant, most also acknowledge that it is
not the only relevant moral consideration. Among other
things, the single-minded attention on autonomy may
mask the ways in which our choices (or lack of them)
are shaped by our legal, political, social, and economic
environments. For instance, an individual may decide
that her life is no longer worth living, because she is
suffering from an extremely painful and debilitating
disease. However, as Cohen and Lynn argue, the disease
may be especially painful and debilitating only because
she cannot afford first-rate medical care. Under these
circumstances, death may be her best option. However,
death may be the best option only because of the reign-
ing political and economic structures. In a different
economic and political world other options might be
preferable.

The emphasis on autonomy may also lead us to over-
look the ways that our dying — or continuing to live —
profoundly affects our families. Suppose I decide to
have doctors use every conceivable means to keep me
alive. That choice does not affect only me. Family and
friends must inevitably bear the emotional trauma of
seeing me debilitated and in pain. Likely they must also
bear substantial financial costs. Often they must make
considerable personal sacrifices since they likely would
be expected — at least in our society — to care for me. In
short, my decision to live or die substantially affects the
interests of friends and family. Should they therefore,
as Hardwig argues, be centrally involved in making the
decision about my death? Or should they, as Hooker
argues, be explicitly excluded from making such
decisions since they are likely biased precisely because
their interests are so heavily affected?

This disagreement between Hooker and Hardwig hints
at a deep divide in ethical perspectives between individu-
alists, who hold that personal autonomy is one of the, and
likely the highest, moral good, and communitarians, who

stress our relationships with others. Put differently,
individualists focus on our separateness from (and often
conflicts with) others, while communitarians focus on our
relationships with, dependence on, and responsibilities
to, others. This fundamental difference in moral outlook
weaves through many issues discussed in this volume.

Despite these differences, virtually all ethicists
acknowledge that in addition to determining whether it
would be moral to end one’s life, we must also ask
whether these choices should be legally protected. For
instance, Beauchamp, Hooker, and Cohen/Lynn argue
(for different reasons) that we must be concerned about
the broader effects of legalizing assisted suicide. What
are the likely consequences of legally permitting physi-
cian-assisted suicide? Beauchamp is worried that it
would damage the doctor—patient relationship; in par-
ticular, he fears it would make doctors less committed
to saving life and less sensitive to their patients’ pain.
Cohen and Lynn think this consequence is likely if one
speaks, as Hardwig does, about a duty to die. If this
were a consequence of legalizing the practice, it would
be a powerful reason to oppose its legalization, even if
we might think individuals have the right to take their
own lives.

The issue of euthanasia is further complicated by the
injection of the act/omission (or doing/allowing) dis-
tinction. Most people think there is a significant moral
difference between things we do, and things we permit:
it is worse to kill Robert than (merely) to let him die.
Some people employ that distinction to explain why pas-
sive euthanasia (removing medical measures sustaining a
person’s life) is morally acceptable, while active euthana-
sia, (an individual’s — or some person acting for the indi-
vidual — taking active steps to hasten her death) is morally
objectionable. Most people who oppose active euthanasia
rest their case on the purported moral significance of the
act/omission distinction.

We will see this distinction at work in several moral
issues. For example most people think that while killing
Bengali children would be morally heinous, refusing to
provide these same children with food, medical, and
economic assistance is not immoral (WORLD HUNGER).
And LaFollette explains how either adherence to — or
rejection of — this distinction creates problems for
standard justifications of ANIMAL experimentation.

This distinction is often associated with a deep
theoretical divide between deontological and consequen-
tialist moral theories. Consequentialists, being more con-
cerned with the outcome or consequences of actions, will
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tend to see no strong reason to think that acts are morally
more significant than omissions. As Beauchamp argues,
although it sometimes appears that acts are morally more
significant than omissions, that is usually because this dis-
tinction is conjoined with morally relevant differences
that explain the different moral evaluations.

Further Reading

Deontologists, on the other hand, are more likely to
think the act/omission distinction is fundamentally
important. Since they think the consequences of our
actions are, at most, only a portion of the moral story,
they are prone to put moral emphasis on what we
explicitly do rather than on what we permit.
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Rule-Utilitarianism and Euthanasia

Brad Hooker

I Introduction

As scientific and technological advances enable the medi-
cal profession to keep people alive longer, the question
arises whether this is always a good thing. Should those
who could prolong life step back under certain condi-
tions and allow a very ill person to die? And if allowing to
die is sometimes right, then what about actively killing
patients when this would be better for the patients than
allowing them to die more slowly and painfully?

Such questions are debated under the heading of
euthanasia. The term “euthanasia” derives from the
Greek term for an easy, painless death. However, we
often now hear the term “passive euthanasia,” which
refers to passing up opportunities to save an individual
from death, out of concern for that individual. If pas-
sive euthanasia is indeed one kind of euthanasia, then
“euthanasia” cannot mean “killing painlessly”; for to
Pass up an opportunity to save someone, that is, passive
euthanasia, is arguably not killing. Furthermore, the
death involved in passive euthanasia is often painful. So
let us take the term “euthanasia” to mean “either kill-
ing or passing up opportunities to save someone, out of
concern for that person.” (Note that, on this definition,
what the Nazis called “euthanasia” was not euthanasia,
because it was not done out of concern for the patients.)

Different moral theories will of course approach
questions about the moral status of euthanasia in dif-
ferent ways, though some of these theories will end up
with the same conclusions. This essay considers eutha-
nasia from the perspective of just one moral theory.

The theory is rule-utilitarianism. Rule-utilitarianism
assesses possible rules in terms of their expected utility.
It then tells us to follow the rules with the greatest
expected utility. (Expected utility is calculated by multi-
plying the utility of each possible outcome by the prob-
ability that it will occur.)

In the next section, I explain what the term “utility”
means. Then I outline another utilitarian theory —
act-utilitarianism. I do this in order to contrast rule-
utilitarianism with this perhaps more familiar theory.
I then outline the distinctions between different kinds
of euthanasia. The final sections of the essay consider
the various factors that would go into a rule-utilitarian
decision about euthanasia.

I Utility

A moral theory is utilitarian if and only if it assesses acts
and\or rules in terms of nothing but their utility.
Classical utilitarianism took “utility” to refer to the well-
being of sentient creatures. And classical utilitarianism
took the well-being of sentient creatures to consist in
pleasure and the absence of pain (Bentham, 1823; Mill,
1863; Sidgwick, 1877). On this view, people’s level of
well-being is determined solely by how much pleasure
and pain they experience.

If anything is desirable for its own sake, pleasure is.
But most utilitarians now think that pleasure, even if
construed as widely as possible, is not the only thing
desirable in itself, and pain not the only thing undesirable
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in itself (Moore, 1903, ch. 6; Hare, 1981, pp. 101ff; Parfit,
1984, appendix I; Griffin, 1986, Part One; Goodin,
1991, p. 244; Harsanyi, 1993). Utilitarians can think
that things that are desirable for their own sake include
not only pleasure but also important knowledge,
friendship, autonomy, achievement, and so on. Indeed,
many utilitarians now construe utility just as the ful-
fillment of desire or the satisfaction of preferences,
with relatively few restrictions on what the desires or
preferences are for.

One reason most utilitarians have moved away from a
version of utilitarianism that focuses exclusively on pleas-
ure has to do with knowledge. Many of us care about cer-
tain things over and above the pleasure they typically
bring, and one of these things is knowing the important
truths (e.g., about the nature of the universe and about
oneself), even if not knowing the truth would be more
pleasant for us. Bliss isn’t everything — for example, if
purchased at the cost of ignorance. To be sure, knowledge
does not always constitute a more significant addition to
well-being than does pleasure. But sometimes it does.

People also care about autonomy, by which I mean
control over one’s own life. Many of us would be willing
to trade away some pleasure for the sake of an increase in
autonomy. Again, this is not to say that even a tiny
increase in autonomy is more important than a great
deal of pleasure; rather, the point is that pleasure is not
always more important to our well-being than auton-
omy. Neither value is always more important than the
other.

I agree with such convictions. Knowledge, auton-
omy, and other things can be beneficial to us, can
increase our well-being, over and beyond whatever
pleasure they directly or indirectly bring us. I shall pre-
suppose this in what follows.

I shall also follow conventional philosophical opinion
in supposing that it is possible to be in such a bad con-
dition that death would be a welcome release. Severe
pain can be unremitting, and indeed so overpowering
that the person experiencing it can think of nothing
else. If the rest of my life would consist of nothing but
excruciating physical pain, then I might be better off
dead. Indeed, if the rest of my life would consist wholly
of intense psychological suffering, I'd be better off
dead. Of course, we may argue about where to draw the
line between being better off dead and being better off
alive (Mitchell, 1995). But it seems deeply unreasona-
ble to insist that there are never any instances of patients
who would be better off dead.

Now, what about divinely bestowed benefits and
harms? Most utilitarians, and all utilitarian writers of
our era, have written as if there were no rewards or
punishments granted by a god or gods. This is not to
say that all utilitarians have been atheists. In fact, many
have been religious believers (perhaps most notably,
Bishop Berkeley, 1712). Nor would any utilitarians —
theistic or agnostic or atheistic — hold that a person’s
religious beliefs are completely irrelevant to the moral-
ity of how he or she is treated. For any utilitarian would
recognize that people’s religious beliefs can have an
effect on what brings them pleasure and on what pref-
erences they form. So utilitarianism will favor, for
example, freedom of religion and even the neutrality of
the state with respect to religion.! But while utilitarians
can think that people’s religious beliefs are often rele-
vant to moral argument about how these people should
be treated, modern utilitarians eschew basing any moral
argument on the truth of any religious belief. And this
prohibition on assuming the truth of any religious
belief applies to the belief that there are divinely
bestowed benefits and harms.

That said, we must also note that utilitarianism is
also often said to assume a god’s-eye point of view. The
main respect in which this is true is that the utilitarian
approach prescribes a totally impartial calculation of
well-being. To be more specific, in the calculation of
utility, benefits or harms to any one person are to count
for just as much as the same amount of benefit or harm
to anyone else — that is, count the same without regard
to race, religion, gender, social class, or the like.

It is a mistake to think that utilitarians hold that what
benefits more people is necessarily better than what bene-
fits fewer. Utilitarians focus on the greatest aggregate
good. What results in the greatest aggregate good is
sometimes not what benefits the majority. This is because
the benefits to each of the smaller number may be large
and the benefits to each of the greater number small. And
large benefits to each of a minority can add up to more
than small benefits to each of a majority. Thus, utilitarians
will favor what benefits the minority if (but only if) what
benefits the minority results in the greatest good overall.

On the other hand, many philosophers have pointed
out that utilitarianism gives no intrinsic weight to how
equally or fairly benefits are distributed. I myself accept
that this is an important potential problem with utili-
tarianism. But because I don’t think these worries
about distribution are relevant to euthanasia, I shall

ignore them in this essay.
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IIT  Act-Utilitarianism

The most direct and most discussed form of utilitarian-
ism is act-utilitarianism. There are different versions of
this theory. One version holds that an act is right if and
only if its actual consequences would contain at least as
much utility as those of any other act open to the agent.
Another version claims that an act is right if and only if
its expected utility is at least as great as that of any
alternative.

But there are many familiar counter-examples to
both versions of act-utilitarianism. Some of these
counter-examples have to do with moral prohibitions.
For example, both versions of act-utilitarianism imply
that killing an innocent person, or stealing, or breaking
a promise would be morally right if the expected and
actual utility of the act would be greater, even if just
slightly greater, than that of any alternative act. We
might think that normally prohibited acts could be
right in very rare circumstances in which doing such
acts is the only way to prevent something much worse.
But we don’t think such acts are permissible when the
expected and actual utility of such an act would be only
slightly greater than that of complying with the
prohibition.

Another problem with act-utilitarianism is that it
seems unreasonably demanding, requiring acts of self-
sacrifice that seem beyond the call of duty. Think how
much a middle-class individual in a relatively affluent
country would have to give to CARE or Oxfam before
further sacrifices on her part would constitute a larger
loss to her than the benefit to the starving that CARE or
Oxfam would produce with that contribution. Making
sacrifices for strangers up to the point that act-utilitar-
ianism requires would be saintly. But morality, most of
us think, does not require sainthood.

IV Rule-Utilitarianism

Rule-utilitarianism differs from act-utilitarianism in that
rule-utilitarianism does nos assess each act solely by its
utility. Rather, rule-utilitarianism assesses acts in terms of
rules, and rules in terms of their utility. Rule-utilitarianism
holds that an act is morally permissible if and only if the
rules with the greatest expected utility would allow it.
The expected utility of rules is a matter of the utility of
their “general” internalization, that is, internalization by
the overwhelming majority. For a code of rules to be

internalized is for people to believe these rules justified
and to be disposed to act and react in accordance with
them. Assume I have internalized a rule against killing
people against their will. If this assumption is correct, I
will (a) think this kind of act wrong, (b) be disposed not to
do this kind of act, and (c) be disposed to react negatively
to those who I think have done it.

To say that rule-utilitarians focus on the conse-
quences of the general internalization of rules does not
mean that they consider only rules that existing people
already accept. Rather, the question rule-utilitarians
ask about each possible code is what the effects on util-
ity would be of the code’s being successfully inculcated
in people who had no prior moral beliefs or attitudes.
At least in principle, the code of rules best from a utili-
tarian point of view might be very different from those
now accepted in any given society. (For developments
of this sort of theory, see Brandt, 1963, 1967, 1979 part
two, 1988; Harsanyi, 1982; Johnson, 1991; Barrow, 1991;
Hooker, 1995, 2000.)

The intuitive attractions of rule-utilitarianism
become clear as we notice the ways in which this theory
seems superior to act-utilitarianism. For unlike act-
utilitarianism, rule-utilitarianism agrees with common
conviction that individual acts of murder, torture,
promise-breaking, and so on can be wrong even when
they produce somewhat more good than their omission
would produce. For the general internalization of rules
prohibiting murder, torture, promise-breaking, and the
like would clearly result in more good than the general
internalization of rules that did not prohibit such acts.
Thus, on the rule-utilitarian criterion of moral permis-
sibility, acts of murder, torture, and so on, can be imper-
missible even in rare cases where they really would
produce better consequences than any alternative act.

Likewise, rule-utilitarianism will not require the
level of self-sacrifice act-utilitarianism requires. For,
crudely, rule-utilitarianism approaches this problem by
asking how much each relatively well-off person would
have to contribute in order for there to be enough to
overcome world hunger and severe poverty. If the gver-
whelming majority of the world’s relatively well-off made
regular contributions to the most efficient famine relief
organizations, no one would have to make severe self-
sacrifices. Thus, rule-utilitarianism is not excessively
demanding (Hooker, 1991, 2000; cf. Carson, 1991).

The advantages of rule-utilitarianism over act-
utilitarianism are often construed as utilitarian advantages.
In other words, some philosophers have argued that
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rule-utilitarianism will in fact produce more utility than
act-utilitarianism (Brandt, 1979, pp. 271-7; Harsanyi,
1982, pp. 56-61; Johnson, 1991, especially chs. 3, 4, 9;
Haslett, 1994, p. 21; but compare Hooker, 1995, section III).
I am nof running that argument. Instead, I am merely
pointing out that rule-utilitarianism seems to have impli-
cations that are more intuitively acceptable than those of
act-utilitarianism (Brandt, 1963, 1967).

V Kinds of Euthanasia

We need to distinguish three different kinds of euthanasia,
or rather three different ways euthanasia can be related to
the will of the person killed. Suppose I ask you to either
kill me or let me die should my medical condition get so
bad that I am delirious and won’t recover. If you then
comply with my request, we have what is commonly called
voluntary euthanasia. It is voluntary because the person
killed asked that this be done.

Now suppose that I slip into an irreversible coma
without ever telling anyone whether I wanted to be
killed in such circumstances. If I am then killed or let
die, we have what is commonly called non-voluntary
euthanasia. The distinguishing characteristic of non-
voluntary euthanasia is that it is euthanasia on someone
who did not express a desire on the matter.

But what if I do express a desire not to be killed no
matter how bad my condition gets? Then killing me
would constitute what is called involuntary euthanasia.
Quite apart from its moral status, involuntary euthana-
sia can seem puzzling. To be euthanasia, it must be done
for the good of the person killed. Yet if the person con-
cerned expresses a desire that it not be done, how can it
be done for this person’s own good? Well, involuntary
euthanasia may be morally wrong (we will discuss why
in a moment), but we must start by acknowledging that
people are not always in the best position to know what
is best for themselves. Someone could be mistaken even
about whether he or she would be better off dead than
alive in a certain state. And other people could think
that the person in front of them had made just this kind
of mistake. If they not only thought this but also were
motivated to do what was best for this person, they
might contemplate euthanasia. What they would then
be contemplating would be involuntary euthanasia.

Another important distinction is the distinction
between active and passive euthanasia. Active euthana-
sia involves actively killing some one out of a concern

for that person’s own good. Passive euthanasia involves
passing up opportunities to prevent the death of some-
one out of concern for that person’s own good.

The distinction between active and passive euthana-
sia cuts across the distinction between voluntary, non-
voluntary, and involuntary euthanasia. In other words,
either with my consent, or without knowing what my
wishes are or were, or against my wishes, you might kill
me. Likewise, either with my consent, or without know-
ing what my wishes are or were, or against my wishes,
you might pass up an opportunity to keep me from
dying. Thus we have:

Active Voluntary Euthanasia
Active Non-voluntary Euthanasia
Active Involuntary Euthanasia
Passive Voluntary Euthanasia
Passive Non-voluntary Euthanasia
Passive Involuntary Euthanasia

VI Law and Morality

We also need to distinguish between questions about law
and questions about moral rightness, permissibility, and
wrongness. Ultilitarians, as well as moral philosophers of
many other stripes, can think that there may be some
moral requirements that the law should not try to
enforce. A relatively uncontroversial example concerns
the moral requirement forbidding breaking verbal
promises to your spouse. There may be good utilitarian
reasons for not bothering the law with such matters — to
police the give and take of such relationships might be
too difficult and too invasive. This isn’t to deny that
breaking verbal promises to spouses is usually morally
wrong, only that the law shouldn’t poke its nose into this
matter.

So, initially at least, there is the potential for diver-
gence in what the rule-utilitarian says about the law
and about morality. There is less scope for this on rule-
utilitarianism, however, than there is on some other
theories. For both in the case of law and in the case of
morality, the first thing rule-utilitarianism considers is
the consequences of our collective compliance with
rules. (See Mill, 1863, ch. 5.)

With respect to euthanasia, rule-utilitarianism is
especially likely to take the same line on law as it does
on morality. That is, if rule-utilitarians think that peo-
ple’s being allowed in certain circumstances to kill or let
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die would have generally good consequences, then they
will think such acts are morally allowed in the specified
circumstances. They will also think the /» should
allow them in the specified conditions. And if they
think the consequences would be generally bad, then
they will think morality does, and the law should, pro-
hibit the acts in question.

Thus, in the following discussion of the rule-utilitarian
approach to euthanasia, I will focus on just one realm
and assume that the other follows suit. The realm on
which I shall focus is the law. The question, then, is:
What kinds of euthanasia (if any) should the law allow?

VII The Potential Benefits
of Euthanasia

Perhaps the most obvious potential benefit of permitting
euthanasia is that it could be used to prevent the unneces-
sary elongation of the suffering experienced by many ter-
minally ill people and their families. What about painkilling
drugs? Some kinds of pain cannot be eliminated with
drugs, or at least not with drugs that leave the patient con-
scious and mentally coherent. And in addition to physical
agony, there is often overwhelming emotional suffering for
the patient, and derivatively for friends and family in
attendance. All this could be shortened if euthanasia were
allowed.

To the extent that the point is speedy termination of
physical and emotional suffering, active rather than pas-
sive euthanasia can seem desirable. For passive euthana-
sia would often involve a slow and painful death, whereas
active euthanasia could end the patient’s suffering
immediately. There may, however, be especially large
costs associated with allowing active euthanasia. I shall
consider these later.

Another advantage of permitting euthanasia — and
again the advantage is even more pronounced in the
case of permitting active euthanasia — concerns resource
allocation. The resources, both economic and human,
that are now devoted to keeping alive people who have
incurable and debilitating diseases could often more
cost-effectively be devoted to curing people of curable
diseases, or to funding preventive medicine, or even just
to feeding the starving. What I mean by saying that the
change in resource allocation would be more cost effec-
tive is that this would increase average life-expectancy
and quality of life.

For utilitarians who count personal autonomy as a
value over and above whatever feelings of satisfaction it
brings and frustration it prevents, there is an additional
consideration. It is that voluntary euthanasia must
increase personal autonomy, in that it gives people
some control over when their lives end. And if active
voluntary euthanasia were allowed, this would give peo-
ple some control over /ow their lives end. Concern for
people’s autonomy obviously counts only in favor of
voluntary euthanasia. It is irrelevant to the discussion
of non-voluntary euthanasia of any kind, and opposes
involuntary euthanasia of any kind.

VIII  The Potential Harms of
Allowing Involuntary Euthanasia

A law permitting active involuntary euthanasia is likely to
be strongly opposed by rule-utilitarians for other reasons
as well. One such reason is that many people would be
scared away from hospitals and doctors if they thought
that they might be killed against their wishes. I cannot
imagine how allowing involuntary euthanasia could gen-
erate benefits large enough even to begin to offset this
loss. The last thing a public policy should do is scare peo-
ple away from trained medical experts. A related point is
that allowing involuntary euthanasia would terrify many
people taken to a hospital while unconscious. Imagine
waking up to find that you had been taken to a hospital
where people can, against your wishes, kill you, as long as
they (claim to) think this would be best for you.

Furthermore, to allow the killing of innocent people
against their wishes would be difficult to square with
other moral prohibitions of supreme importance. In
particular, the general feeling of abhorrence for the
killing of innocent people against their wishes is, as
Hobbes (1651) insisted, the bedrock of social existence.
Without communal acceptance of that prohibition, life
would be precarious and insecure. No law should be
passed which genuinely threatens to undermine peo-
ple’s commitment to the general prohibition on killing
the innocent against their wishes.

At this point someone might say, “Ah, but we can
distinguish between killing innocent people against
their wishes but for their omwn good, and killing them for
some other reason.” True, we can make that distinction.
But is it a distinction whose enshrinement in law would
be felicitous? No, again because people would not feel
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secure in a society where they might be, against their
wishes, killed for their own good.

These points about insecurity add up to a very per-
suasive rule-utilitarian argument against permitting
active involuntary euthanasia. But do they count against
passive involuntary euthanasia? In the case of passive
euthanasia, there isn’t such a risk that people will stay
away from doctors and hospitals for fear of being made
worse off than they are already. Suppose you had a seri-
ous illness and found yourself in a society where active
involuntary euthanasia was neither permitted nor prac-
ticed, but passive involuntary euthanasia was permitted
and practiced. Then, you would not need fear that
going to the hospital would get you killed against your
wishes. But you might worry that the doctors or hospi-
tal would, against your wishes, pass up opportunities to
prolong your life. Yet you probably wouldn’t live longer
if you stayed out of the hospital. Indeed, if you were
under the care of a doctor, you would probably suffer
less. Thus, you have less to lose by going into the hospital
in a society where passive involuntary euthanasia is
permitted than you do in a society where active invol-
untary euthanasia is permitted. If passive involuntary
euthanasia only were legally and morally permitted, the
consequence would not be that everyone who thought
they had or might have a fatal disease would avoid doc-
tors. So the disadvantages of allowing passive involun-
tary euthanasia are clearly less than the disadvantages
of allowing active involuntary euthanasia.

The disadvantages of allowing passive involuntary
euthanasia may nevertheless be enough to convince
rule-utilitarians to oppose it. Utilitarians have long
argued that their doctrine is generally anti-paternalistic
(Mill, 1859). Grown-up human beings are generally the
ones who know which of the ways their lives might
unfold would be best for themselves, because they are
generally the ones who know best their own aspirations,
tastes, talents, sensitivities, vulnerabilities, and so on.
Of course there are general exceptions — for example,
people with permanent or temporary mental impair-
ments. But, by and large, people are the best guardians
of their own well-being.

As noted at the very end of the previous section,
rule-utilitarians can have another reason for opposing
involuntary euthanasia, passive just as much as active.
This reason comes from the idea that autonomy is an
important component of well-being. Indeed, this seems
to be the strongest rule-utilitarian reason for disallow-
ing passive involuntary euthanasia.

IX The Potential Harms of Allowing
Voluntary and Non-Voluntary
Euthanasia

Turn now to the harms that voluntary and non-voluntary
euthanasia might involve. Suppose the doctors tell Jones
he has disease X. This disease almost immediately pro-
duces excruciating pain, dementia, and then death. Jones
asks to be killed, or at least allowed to die, before the pain
gets too severe. The doctors comply with Jones’s wishes.
Later, however, a post-mortem reveals that he didn’t
have disease X at all, but instead some curable condition.
As this story illustrates, euthanasia can inappropriately
take a life after a mistaken diagnosis.

And yet how often do medical experts misdiagnose a
condition as a terminal illness when it isn’t? And how
wise is it now to go against expert medical opinion? And
are there ways of minimizing the risk of doctors acting
on misdiagnoses? Euthanasia could be restricted to
cases where three independent medical experts — and 1
mean real experts — make the same diagnosis. With such
a restriction, the worry about misdiagnoses seems
overblown.

But closely associated with the point that doctors
sometimes misdiagnose someone’s condition is the
point that doctors are sometimes wrong about what will
happen to someone whose condition is correctly diag-
nosed. Suppose the doctors rightly believe that there is
now no treatment known to prevent the disease some
people have from bringing acute pain followed by a
painful death. But a cure or more effective pain block
might soon be discovered. If people are killed or allowed
to die today and the medical breakthrough comes
tomorrow, euthanasia will have amounted to giving up
on those people too soon — with obviously tragic results.

However, again restrictions could be put in place to
prevent the losses envisaged. One restriction could
specify that euthanasia is completely out of the ques-
tion until someone is fairly near the final stages of a
disease, where new cures or treatments are very unlikely
to be able to change the fatal path of the disease. (And
one way of approximating this restriction would be to
allow passive but not active euthanasia. But this seems
an unnecessarily crude way of ensuring that people aren’t
killed before they could be cured.) Another restriction
could specify that euthanasia be out of the question until
after a thorough and disinterested investigation into the
state of research on cures and treatments. When this
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investigation shows that the development of a cure or
new treatment is a realistic possibility during the life of
the patient, euthanasia would again be prohibited.

From a rule-utilitarian perspective, the points about
mistaken diagnoses and future cures seem to mandate
restrictions on when euthanasia would be considered, but
they don’t preclude euthanasia altogether — even active
euthanasia. Something else, however, does threaten to add
up to a conclusive case against allowing any kind of eutha-
nasia, especially active euthanasia. This is the danger of
intentional abuse.

Think of the people who might be in a hurry for
some ill person’s death. Some of these might be people
who have to care for the ill person, or pay for the care
and medicine the person receives. Another group, often
overlapping with the first, is made up of the person’s
heirs. The heirs might even include the hospital in
which the person lies. With so much to gain from an
early death of the ill person, these people might easily
convince themselves that the ill person would be better
off dead. If it were left up to these people, many ill peo-
ple might unnecessarily be killed or allowed to die. A
system which allowed this would both result in unnec-
essary deaths and terrify the ill.

Even without these points about intentional abuse,
rule-utilitarians have enough reason to disallow invol-
untary euthanasia. But do the points about intentional
abuse add up to a compelling rule-utilitarian argument
against voluntary euthanasia? Certainly they necessitate
severe restrictions at the very least.

One sensible restriction would be that, with a single
exception, the people given authority in the decision
about euthanasia must be people with nothing to gain
directly or indirectly from their decision. The single
exception is of course the patient himself or herself.
But heirs and those who stand to benefit from heirs
could be denied any authoritative say in the matter.
Thus if a hospital is itself an heir, its doctors could be
precluded from having any role, including that of mak-
ing or confirming the diagnosis. The law could be
designed to ensure that the decision to perform eutha-
nasia on a patient is made by people focusing on the
wishes and best interests of the patient. Of course the
patient may ask loved and trusted others, including
heirs, what they think. But the law could insist that
doctors with nothing to gain certify that the patient
really would be, at the time of the euthanasia, better off
dead. And the law could insist that the patient be asked
on a number of occasions whether he or she really does

want euthanasia. Patients will need the law to protect
them against coercive pressures by family and other
heirs (not that the law can ever entirely protect us from
our families).

Focus now on non-veluntary euthanasia — euthanasia
performed on people who have not indicated whether
or not they want their lives to be prolonged. Some
patients have never been in a position to give or with-
hold consent. This is true of individuals who never
developed sufficient rationality to be capable of con-
senting. Any euthanasia performed on such people will
be non-voluntary euthanasia. Rule-utilitarians might
well think that a cost-benefit analysis of this sort of
euthanasia would end up supporting it — given that the
law is designed so as to ensure that the people making
the final decision are experts with nothing but the best
interests of the patient in mind.

But what about patients who were once rational
enough to consent or withhold consent but never made
their wishes known and now are incapable of prolonged
rationality? Rule-utilitarians can think that to allow
euthanasia would be best here too. A more important
question, however, might be whether the law should
require adults now in possession of their faculties to
indicate formally whether they want euthanasia if they
become terminally ill and are plagued by acute pain
which can be mollified only by severely mind-altering
drugs. It might actually increase autonomy to get peo-
ple to decide whether they would want euthanasia for
themselves before they are unable to make such deci-
sions. Obviously, the system for doing this would have
to involve informing people what they were being asked
to decide about. It would also need to be designed so as
to make sure people’s decisions are their own, that is,
not the result of some sort of coercion. Furthermore,
ideally the system would annually ask for confirmation
that people haven’t changed their minds (there could be
a box to check on annual tax returns).

Some people will think that, no matter how clever
rule-utilitarians are in adding safeguards to a law allow-
ing euthanasia, there will be at least a few people who
manage to subvert it, and so abuses will occur. Rule-
utilitarians may grant this, but then ask how many such
abuses there would be. Would there be so many abuses as
to terrify the general population? These questions are
ones of sociology and social psychology. If the answers to
them are that the abuses would be extremely rare and the
general population would not become paranoid over
them, then a rule-utilitarian might be willing to accept
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that, if some abuse is inevitable, this cost of a few abuses
would be worth the benefits of allowing euthanasia.

There is one more potential harm associated with
allowing voluntary and non-voluntary active euthanasia.
To allow them might seem to be 3 Step onto a slippery
slope to a very undesirable position. As I have already
noted, the prohibition on killing the innocent against their
will is an immensely valuable, indeed essential, prohibi-
tion. Would people slide away from a firm commitment to
that prohibition if they came to accept the permissibility
of voluntary and non-voluntary active euthanasia?

This question, like the question of whether the level of
intentional abuse would be unacceptably high, is really
one for social scientists, Any answers to such questions
have to be partly speculative. We ought to know by now
that large social, economic, or legal changes often have
unexpected results. We cannot be certain what the results
of allowing voluntary and non-voluntary active euthana-

sia would be, Rule-utilitarians have to make a judgment
based on what they think the probabilities are. And with
respect to the sorts of changes under discussion here,
reasonable people can disagree about the probabilities,
Thus, reasonable rule-utilitarians can come down on dif-
ferent sides about the permissibility of voluntary and
non-voluntary active euthanasia.

But even where there is reasonable disagreement,
there can be a right answer. The success of voluntary
active euthanasia in Holland suggests that the worries
about abuse and slippery slopes can be answered. Of
course any law allowing euthanasia (especially, active
euthanasia) would need to be very carefully drafted.
And the law would have to be rigorously policed, to
prevent abuse. Though not certain, I am confident
these things could be done, And, undeniably, the bene-
fits, mainly in terms of the decrease of suffering and the
increase in autonomy, are potentially enormous,
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Notes
1 Though utilitarians may also favor some restrictions on to a few deaths, and the courts upheld that freedom of

this. I remember that in Tennessee in the 1960s there was a
Christian sect using rattlesnakes in church services. As |
remember, the government stopped the practice after it led

religion did not extend to persuading people to submit to
lethal dangers during worship. These decisions could well
be supported on utilitarian grounds.
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Justifying Physician-Assisted Deaths

Tom L. Beauchamp

Some recent developments in law encourage more dis-
cretion in the ways physicians are permitted to help
patients die, despite traditional prohibitions in medi-
cine against assisting in suicide and causing the death
of patients. Among the most striking developments
was the Canadian Supreme Court’s decision in the
case of Sue Rodriguez. She attempted to strike down
section 241 of the Criminal code of Canada, which
prohibits physician-assisted suicide. The court did not
find in her favor, but several justices delivered opin-
ions that give strong support to the moral justifiability
of Rodriguez’s goal of dying with a physician’s direct
assistance.! A few legal developments in the United
States have likewise suggested that prohibitions of
assisted suicide are unconstitutional,? that certain acts
of assistance in dying do not constitute manslaughter,’
and that a physician’s writing of a prescription is
acceptable.*

These legal developments encourage us to think of
the primary moral questions about euthanasia as ques-
tions of legalization. The morality of what physicians
do in particular cases is thereby demoted in impor-
tance, and it is left unclear whether the fundamental
moral issue is the justification of individual acts of kill-
ing and letting-die or the justification of institutional
rules and public laws — policies — that permit or prohibit
such acts. In due course, I will argue that certain acts by
physicians in assisting persons to die are justified. This
argument will not, however, be sufficient to support
conclusions about the legitimization of physician-
assisted suicide or voluntary active euthanasia.

The Troubled Distinction between
Killing and Letting-Die

Those who claim that physician-assisted suicide is fun-
damentally wrong typically assume that there is a basic
distinction between acts of killing and acts of merely
letting-die. This distinction is troubled. The problem is
illustrated by the many cases in which parents, surro-
gates, and physicians evaluate their intentional omissions
of treatment as justifiable acts of letting-die, whereas
their critics charge that they have unjustifiably killed by
intentionally allowing to die. For example, in one recent
case, Dr Gregory Messenger was charged with man-
slaughter after he terminated his own premature infant
son’s life support system by disconnecting the ventilator.
In his view, he merely allowed his son to die.

Ordinary language, law, and traditional medical eth-
ics afford no clear answer whether such cases should be
described as “allowing to die” or “letting die,” rather
than “killing.” Moreover, in neither ordinary language
nor law does the word “killing” entail a wrongful act or
a crime or an intentional action. For example, we can
say that persons are killed in accidental shootings and
automobile collisions. In ordinary language, killing rep-
resents a set of related ideas whose central condition is
causal intervention to bring about another’s death,
whereas allowing to die represents another family of
ideas whose central condition is intentional avoidance
of causal intervention so that disease, system failure, or
injury causes death.
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But if we are to retain this distinction between killing
and letting-die, we need clearer, more precise meanings
for these notions. For example, the term “killing” could
be restricted entirely to circumstances in which one
person intentionally and unjustifiably causes the death of
another human being — a usage that limits and recon-
structs the ordinary meaning of the term. “Killing”
would then be morally loaded, so that justified acts of
arranging for death in medicine logically could not be
instances of killing, they would always be cases of allow-
ing to die. Under this stipulative meaning of “killing,”
physicians logically cannot kill when they justifiably
remove a life-sustaining treatment in accordance with a
patient’s refusal of treatment, and patients cannot kill
themselves when they justifiably forgo treatment.

I'want to resist this simple move to redefine “killing” —
or at least to refine its meaning. It is little more than
stipulation that evades the moral and conceptual prob-
lems. Although I am skeptical that there is or can be a
morally neutral analysis of either “killing” or “letting-
die”, I prefer to start with a neutral assumption that the
term “killing” refers only to certain ways in which death
is caused.

When Does a Role in Bringing
about Death Constitute Killing?

Under this assumption, which captures more or less the
ordinary sense of “killing,” the justifiability of any par-
ticular type of killing is an open question and we cannot
assert without looking at a particular case that killing
is morally worse than allowing to die. That is, to apply
the label “killing” or the label “letting-die” correctly
(as morally neutral terms) to a set of events acceptable or
unacceptable.® Of course, killing may in most cases be
worse than allowing to die, but this is not because of the
meaning of the words. Some particular act of killing
(a callous murder, say) may be morally worse than some
particular act of allowing to die (forgoing treatment for a
dying and comatose patient, say); but some act of letting-
die (not resuscitating a patient who could easily be saved,
but who has refused treatment because of a series of mis-
taken assumptions, say) also may be morally worse than
some particular act of killing (mercy killing at the request
of a seriously ill and suffering patient, say).

The point is this: Nothing about either killing or
allowing to die, construed as morally neutral, entails

judgments about the wrongness or rightness of either
type of action, or about the acceptability of the inten-
tions of the actor in performing the act. Rightness and
wrongness depend exclusively on the merit of the justi-
fication underlying the action, not on the type of action
it is. A judgment that an act of either killing or letting-
die is justified or unjustified therefore entails that
something else be known about the act besides its being
an instance of killing or an instance of allowing to die.
The actor’s intention or motive (whether benevolent or
malicious, for example), the patient’s refusal of treat-
ment or request of assistance, the balance of benefits
over burdens to the patient, and the consequences of
the act are all relevant to questions of justification, and
some such additional factor is required to make a nor-
mative judgment.

Some writers who apparently accept the morally neu-
tral character of “killing” have attempted to reach con-
clusions about the moral acceptability of letting-die, as
follows:® They construe omission of treatment as letting-
die rather than killing whenever an underlying disease or
injury is the cause of death. By contrast, they argue, kill-
ings require that acts of persons be the causes of death.
Accordingly, a natural death occurs when a respirator is
removed, because natural conditions simply do what
they would have done without the respirator. They con-
clude that one acts appropriately in many cases of inten-
tionally allowing persons to die (one is no cause of death
at all), but inappropriately in intentionally killing.

This argument does not support the moral conclu-
sions that many draw from it. To make the argument
plausible, one must add that the omission of treatment
that allows a person to die is a justified omission. But
what justifies an omission of treatment? The mere fact
that a natural cause brings about death is not sufficient to
justify not treating someone. To see why merely citing
natural causes (of disease, etc.) is unsatisfactory without
an additional justification, consider the following exam-
ple: Mr. Mafia comes into a hospital and maliciously
detaches a patient, Mr. Policeman, from a respirator.
This act of detaching the patient from the respirator is
causally no different from the acts physicians perform all
the time in allowing patients to die. Some features in the
circumstance other than omitting treatment, disconnect-
ing the respirator, and the presence of disease or injury
must be considered, to arrive at moral conclusions.

If Mr. Mafia killed Mr. Policeman — and he did — then
physicians who do the same thing with their patients like-
wise kill their patients, unless we introduce a condition
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about the justifiability of the one omission of treatment
and the unjustifiability of the other omission. Without
some feature in the circumstances that renders their omis-
sions of treatment justified, doctors cannot justifiably say
“We do not kill our patients, only the underlying diseases
and injuries do,” any more than Mr. Mafia can say, “It was
the disease, not me, that killed him.” An account of killing
and letting-die restricted to omitting treatment, discon-
necting machines, and disease-caused death leads to the
absurd conclusion either that Mr. Mafia did not kill the
patient or that doctors always kill their patients when the
patients die from such omissions of treatment. To solve
this problem we must provide a more plausible account of
justified omissions and justified actions.

Valid Refusal as the Basis
of Letting-Die

What justifies a physician’s omission of treatment and
disconnection of the respirator that does not justify
Mr. Mafia’s “omission” of treatment and disconnection?
Typically what validates the physician’s omission is an
authoritative refusal of treatment by a patient or author-
ized surrogate. It would be both immoral and illegal of
the physician not to omit treatment in the face of a com-
petent, authoritative refusal. It therefore seems attractive
to say that what sorts the physician’s act into the category
of allowing to die rather than killing, and makes
Mr. Mafia’s act one of killing rather than allowing to die,
is nothing but the competent authoritative refusal of
treatment present when the physician acts and absent
when Mr. Mafia and others act. _

This claim has been defended by James L. Bernat,
Bernard Gert, and R. Peter Mogielnicki.” They appar-
ently believe that the type of action — killing or letting-
die — depends on whether there is a valid refusal
warranting an omission of treatment, rather than the
validity of an omission of treatment (disconnection of
the respirator, etc.) depending on the type of action it is.
This clarification is insightful. Traditionally we have
thought that the distinction between killing and letting-
die is to be accounted for in terms of either the intention
of persons (whether they intend someone’s death) or the
causation of persons (whether they cause someone’s
death). But the patient-refusal hypothesis provides a
third way and demotes causation and intention in
importance, giving the pivotal role to valid refusal.

A refusal is valid when the patient, who has rightful
authority, autonomously refuses the proposed treat-
ment (or an authorized surrogate does so). This account
of the validity of a refusal is intimately tied to a larger
account of the limits of professional authority and duty.
The physician has a duty to follow an appropriate
refusal and is required by society to do so; a bystander
or someone like Mr. Mafia has no comparable duty or
social recognition. This duty and the corresponding
limits of physician authority give us a reason for saying
that the physician’s actions do not cause death, whereas
Mr. Mafia’s actions do cause death.

This theory shapes the meaning of the pivotal terms
“killing” and “letting-die” in a way that protects the
conventional moral thesis in law and medicine that it is
justifiable to allow to die and unjustifiable to kill. This
is exactly what Bernat, Gert, and Mogielnicki argue.
But do they beg a central moral question by assuming
that only letting-die, not killing, is justified? My own
preference is to avoid this conclusion by independently
looking at acts of killing to see if they can be justified on
grounds other than a valid refusal. I believe we cannot
decide the critical moral questions about physician-
assisted suicide and euthanasia entirely by appeals to
valid refusals and the letting-die-killing distinction.
The critical question is whether there is an adequate
justification for the action taken, whatever type of action
it is and whether or not there has been a refusal of
treatment.

I do agree with Bernat, Gert, and Mogielnicki that
justification turns on having a valid authorization, but I
would not limit the notion of a valid authorization to a
valid refusal, and I would not make the account turn in
any significant way on the distinction between killing
and letting-die. I will now explain why.

Valid Refusals and Valid Requests

The problem with the analysis of Bernat, Gert, and
Mogielnicki is not with their views about valid refusals,
but with what they say about valid requests. They are
correct in saying that a valid refusal of treatment always
justifies a corresponding omission of the treatment, even
if it is a refusal of hydration and nutrition that will result
in death by starvation. Whenever valid refusals occur,
how death occurs is not decisive, and it is never a moral
offense to comply with a valid refusal. My disagreement
with their analysis comes when they insist that a request
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for help by a competent patient has no legitimate role to
play in the justification of an action of physician-assisted
suicide or voluntary active euthanasia. They believe the
moral and legal requirement to honor a refusal does not
extend to honoring a request. My view, by contrast, is
the following: (1) Physicians are both morally and legally
required to honor refusals; (2) they are not legally
required to honor requests; and (3) whether they are
either morally required or morally permitted to honor
requests depends on the nature of the request and the
nature of the patient-physician relationship.

In some of the clearest cases of justified compliance
with requests, the patient and the physician discuss
what is in the patient’s best interest, under the assump-
tion that the physician will not abandon the patient or
resist what they jointly decide to be in the patient’s best
interests. A physician with these professional commit-
ments has made a moral commitment to help patients
that differs from the commitment made by a physician
who rigidly draws the line in opposition to any form of
euthanasia or assistance in suicide.® In some cases, a
patient both refuses to start or continue a possible treat-
ment and requests help in dying in order that the death
be less painful; refusal and request are combined as
parts of a single plan, and, in many of these cases, the
physician agrees with the plan. In this way assisted sui-
cide or active euthanasia grows naturally out of a close
patient—physician relationship.

In cases in which patients make reasonable requests
for assistance in dying, it is a misconception to suppose
that doctors can escape responsibility for their deci-
sions if they refrain from helping their patients die. No
physician can say, “I am not responsible for outcomes
when I choose not to act on a patient’s request.” There
has long been a vague sense in the physician and legal
community that if only the doctor lets nature take its
course, then one is not responsible for the outcome of
death. But a physician is always responsible for any
decision taken and the consequent action or inaction.
The physician who complies with a patient’s request is
therefore responsible in exactly the way physicians who
refuse to comply with the request are responsible.

Physicians who refuse to comply with a request can-
not magically pass responsibility to the patient’s condi-
tion of disease. The only relevant matter is whether the
path the physician chooses, including what is rejected
and omitted, has an adequate justification. Doctors
cannot evade responsibility for acting in the best inter-
ests of the patient, and they cannot turn their backs on

what the patient believes to be in his or her best inter-
ests. Of course, doctors often reject courses of action
requested by patients and have good and sufficient rea-
sons for doing so. That is not in dispute. The question
is whether the physician who conscientiously believes
that the patient’s request for assistance in dying is rea-
sonable and justified and assumes responsibility for any
assistance undertaken does wrong in complying with
the request.

Bernat, Gert, and Mogielnicki will object that I am
confusing moral obligations and (non-required) moral
ideals. They regard the physicians I just described as
moving beyond professional obligations of providing
medical care, into the domain of optional moral ideals
of assistance in dying. In important respects, I do not
want to resist this classification of the physician’s com-
mitment as a moral ideal, but the distinction can be
misleading without further qualification. As Gert him-
self has argued, moral ideals sometimes legitimately
override moral obligations in cases of contingent con-
flict. This position will do well enough for our pur-
poses. If a physician justifiably believes that his or her
moral ideals of patient-assistance override all other
moral obligations (to avoid killing, to not violate laws,
etc.), this conclusion is all I need to support the argu-
ment in this section.

The Wrongness in Causing
or Assisting in Death

But is the act the physician believes to be justified really
justified? Could assistance in someone’s self-requested
death be wrong, even if the physician conscientiously
believes it is right?

The only way to decide whether killing is wrong and
letting-die not wrong in some cases, though wrong in
others, is to determine what makes them wrong when
they are wrong. By longstanding convention, a person
is not guilty of a crime or a wrongful act merely because
he or she killed someone. Legitimate defenses for kill-
ing (excusable homicide) include killing in self-defense
and killing by misadventure (accidental and non-negli-
gent killing while engaged in a lawful act). From a moral
point of view, causing a person’s death is wrong mhen it
is wrong not because the death is intended or because it
is caused, but because an unjustified harm or loss to the
person occurs. Therefore, what makes a physician’s act
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of killing or “assisting” in causing a death wrong, when
it is wrong, is that a person is unjustifiably harmed —
that is, unjustifiably suffers a setback to interests that
the person otherwise would not have experienced.

The critical question for acts both of killing and of
letting-die in medicine is whether an act of assisting
persons in bringing about their deaths causes them a
loss or, rather, provides a benefit. If a person chooses
death and sees that event as a personal benefit, then
helping that person bring about death neither harms
nor wrongs the person and may provide a benefit or at
least fulfill the person’s last important goal.

This helping might harm society by setting back its
interests, and therefore might be a reason against lega/i-
zation, but this form of harm does not alter conclusions
about the justifiability of the act of helping. Not help-
ing persons of this description in their dying, on the
analysis I have presented, can interrupt or frustrate
their goals and, from their perspective, cause them
harm, indignity, or despair — even if, at the same time,
it protects society’s interests.

The Key Argument in Defense
of Euthanasia and Assisted Suicide

These conclusions can now be joined with the previous
reflections on valid refusals and requests. If passive let-
ting-die based on valid refusals does not harm or wrong
persons or violate their rights, then how can assisted sui-
cide and voluntary active euthanasia harm or wrong the
person who dies? In both cases — active killing and passive
letting-die — the person is, in effect, refusing to go on and
is seeking the best means to the end of quitting life. The
judgment is that the best obtainable information about the
future indicates that continuing life is, on balance, worse
than not continuing it. The person who attempts suicide,
the person who seeks active euthanasia, and the person
who forgoes life-sustaining treatment are identically situ-
ated except that they select different means to bring about
the end of life. Each intends to quit life because of its bleak
possibilities.” Therefore, those who believe it is morally
acceptable to let people die when they refuse treatment,
but not to take active steps to help them die when they
request assistance, must give a different account of the
wrongfulness of killing and letting-die than I have offered.

To insist on continued treatment (or even palliation,
in many cases) while refusing to comply with a patient’s

request for assistance in dying is to burden rather than
help the patient and, of course, to reject their autono-
mous wishes. As the autonomy interests in this choice
increase on the scale of interests, denial of help to the
patient increasingly burdens the patient; and to increase
the burden is to increase the harm done to the person.

The core of the argument in favor of the moral justifi-
ability of acts of physician-assisted suicide and voluntary
active euthanasia is that relief from suffering and a volun-
tary request justify our doing what we otherwise would
not do: implement a plan to end a human life. This action
has its strongest defense when: (1) A condition is extremely
burdensome and the burden outweighs any benefits;
(2) pain management cannot be made adequate; (3) only a
physician is capable of bringing relief; and (4) the patient
makes an informed request.

Medicine and law seem now to say to many patients, “If
you were on life-sustaining treatment, you could withdraw
the treatment and we could let you die. But since you are
not, we can only give you palliative care until you die a
natural death.” This position condemns the patient to live
out a life he or she does not want — a form of cruelty that
violates the patient’s rights and prevents discharge of the
fiduciary obligations of the physician. To use this argu-
ment is not to claim that physicians face large numbers of
desperately ill patients. Pain management has made cir-
cumstances at least bearable for most of today’s patients,
but some patients still cannot be satisfactorily relieved,
and, even if they could, questions would remain about the
autonomy rights of patients: If there is a right to stop a
medical treatment that sustains life, why is there not a
right to stop one’s life by arrangement with a physician?

Dr Kevorkian’s “patients” raise profound questions
about the lack of a support system in medicine or else-
where for handling their problems. Having thought for
over a year about her future, Adkins decided that her
suffering would exceed the benefits of continuing to
live. She apparently had firm views about what she
wanted, and she carefully calculated both the costs and
the benefits. She faced a bleak future from her perspec-
tive as a person who had lived an unusually vigorous
life. She believed that her brain would be slowly
destroyed, with progressive and devastating cognitive
loss and confusion, fading memory, immense frustra-
tion, and lack of all capacity to take care of herself. She
also believed that her family would have to assume the
full burden of responsibility for her care. From her per-
spective, what Kevorkian offered was better than other
physicians offered, which, to her, was no help at all.
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Current social institutions, including the medical
system, have not proved adequate for patients like
Adkins. Dying persons often face inadequate coun-
seling, emotional support, pain information, or pain
control. Their condition is intolerable from their per-
spective, and without any avenue of hope. To maintain
that these persons act immorally by arranging for death
is a harsh judgment that needs to be backed by a more
persuasive argument than I have seen.

If this argument is sound, then the burden of justifi-
cation for prescriptions of acts of voluntary active
euthanasia and physician-assisted suicide rests on those
who refuse or hinder assistance to patients who express
a competent and rational wish to die, rather than on
those who would help them die. Associations of medical
professionals in the US have, I believe, reversed the
proper burden of justification by placing it on physi-
cians who want to help patients."

Justifying Policies and Justifying Acts

The argument thus far leads to the conclusion that physi-
cians’ acts of honoring valid refusals and complying with
valid requests can both be justified under specifiable cir-
cumstances. However, I said at the beginning that my
argument is not strong enough to show that policies, such
as the law passed in Oregon, are justified. I want now to
explain how one can consistently hold strong views about
the justifiability of some acts of physician-assisted suicide
and voluntary active euthanasia, while simultaneously
having deep-seated reservations about revising public
policies that prohibit these acts. The point is that one can
consistently judge acts morally acceptable that one cannot
support legalizing.

The backbone of the resistance to physician-assisted
euthanasia and voluntary active euthanasia has long
been an argument referred to as the wedge argument or
“slippery slope” argument. It proceeds roughly as fol-
lows:!! Although particular acts of assistance in dying
might be morally justified on some occasions, the social
consequences of sanctioning practices of killing would
involve serious risks of abuse and misuse and, on bal-
ance, would cause more harm than benefit to society.
Attitudes, not merely guidelines, can be eroded by
shifts in public policy. Prohibitions are often symboli-
cally important, and their removal could weaken the
fabric of restraints and beneficial attitudes. The argu-
ment is not that these negative consequences will occur

immediately after legalization, but that they will grow
incrementally over time. Society might start with inno-
cent beginnings by developing policies that carefully
restrict the number of patients who qualify for assis-
tance in suicide or euthanasia. Whatever restrictions
are initially built into our policies will be revised and
expanded over time, with ever-increasing possibilities
in the system for unjustified killing. Unscrupulous per-
sons will learn how to abuse the system, just as they do
with methods of tax evasion that operate on the mar-
gins of the system of legitimate tax avoidance.

Slippery slope arguments depend on speculative
predictions of a progressive erosion of moral restraints.
If the dire and unmanageable consequences that they
predict actually will flow from the legal legitimation of
assisted suicide or voluntary active euthanasia, then
slippery slope arguments do convincingly show that
practices should be legally prohibited. But how good is
the evidence that dire consequences will occur? Is there
a sufficient reason to think that we cannot maintain
control over and even improve public policy? Every
reasonable person would agree that these difficult
empirical questions are among the primary questions in
the current moral controversy about euthanasia.

All that needs to be said here, I believe, is that even if slip-
pery slope arguments provide solid reasons against legaliza-
tion, they provide no moral basis for the conclusion that acts
of euthanasia and physician-assisted suicide are morally
wrong (unless one’s only moral basis is identical to one’s
basis for opposing legalization). I will now explain why.

Slippery slope arguments conclude that patients such
as Sue Rodriguez and the patrons of Jack Kevorkian can-
not be justifiably helped by physicians because to help
them, even if they deserve our help, would open the
floodgates to killing persons who should not be killed.
All patients should be denied help not because of any-
thing they have done or because of any demerit in their
cases or in their wishes, but because acts of assistance in
dying would hurt others if legalized and therefore should
not be tolerated under any circumstances.

There is something that seems both very right and
very wrong about this slippery slope argument — right
because the argument points to dangers of the most
profound sort, wrong because at least some patients
deserve to be helped and their physicians do nothing
morally wrong in helping them. It may therefore be
necessary to prohibit these acts of assistance in
our public policies while acknowledging that there is
nothing morally wrong with the acts other than their
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potentially far-reaching social consequences. They are
truly “innocent beginnings.”

In conclusion, I want to throw a final wrinkle into
this already wrinkled picture. Despite my concerns
about slippery slopes, I believe the legislation in Oregon
is a promising development (which is not to say it is
good Jegislation as it was passed), and I think that we
should welcome some version of it. This suggestion
may seem to contradict what I just argued about legali-
zation, but concerns about slippery slopes ought not to

be so paralyzing that we are not open to social experi-

Notes

ments that will help us see whether empirical predic-
tions are correct and which system works best.!? The
Oregon legislation could be viewed as a social experi-
ment that gives us a good perspective on both risks and
benefits — a trial that may or may not succeed. I would
hope that research will be carried out to evaluate our
experimental programs in upcoming years and that we
will learn about the benefits and risks in a comprehen-
sive, timely, and objective manner. Perhaps then we can
be positioned to decide from evidence whether the slip-
pery slope is as slippery as some fear it could be.
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Against the Right to Die

F- David Velleman

In this essay I offer an argument against establishing an
institutional right to die, but I do not consider how my
argument fares against countervailing considerations,
and so I do not draw any final conclusion on the subject.
The argument laid out in this essay has certainly inhib-
ited me from favoring a right to die, and it has also led me
to recoil from many of the arguments offered for such a
right. But I am very far from an all-things-considered
judgment.

My argument is addressed to a question of public
policy — namely, whether the law or the canons of
medical practice should include a rule requiring,
under specified circumstances, that caregivers honor a
patient’s request to be allowed or perhaps even helped
to die. This question is distinct from the question
whether anyone is ever morally entitled to be allowed
or helped to die. I believe that the answer to the latter
question is yes, but I doubt whether our moral obliga-
tion to facilitate some people’s deaths is best dis-
charged through the establishment of an institutional
right to die.

Although I believe in our obligation to facilitate some
deaths, I want to dissociate myself from some of the argu-
ments that are frequently offered for such an obligation.
These arguments, like many arguments in medical ethics,
rely on terms borrowed from Kantian moral theory —
terms such as “dignity” and “autonomy.” Various kinds

of life-preserving treatment are said to violate a patient’s
dignity or to detain him in an undignified state; and the
patient’s right of autonomy is said to require that we
respect his competent and considered wishes, including a
wish to die. There may or may not be some truth in each
of these claims. Yet when we evaluate such claims, we
must take care not to assume that terms like “dignity” and
“autonomy” always express the same concepts, or carry
the same normative force, as they do in a particular moral
theory.

When Kant speaks, for example, of the dignity that
belongs to persons by virtue of their rational nature, and
that places them beyond all price (Kant, 1964, p. 102), he
is not invoking anything that requires the ability to walk
unaided, to feed oneself, or to control one’s bowels. Hence
the dignity invoked in discussions of medical ethics — a
status supposedly threatened by physical deterioration
and dependency — cannot be the status whose claim on
our moral concern is so fundamental to Kantian thought.
We must therefore ask whether this other sort of dignity,
whatever it may be, embodies a value that’s equally worthy
of protection.

My worry, in particular, is that the word “dignity” is
sometimes used to dignify, so to speak, our culture’s
obsession with independence, physical strength, and
youth. To my mind, the dignity defined by these values —
a dignity that is ultimately incompatible with being cared
Jor atall —is a dignity not worth having.!

I have similar worries about the values expressed by
the phrase “patient autonomy”; for there are two very
different senses in which a person’s autonomy can
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become a value for us. On the one hand, we can obey
the categorical imperative, by declining to act for rea-
sons that we could not rationally propose as valid for all
rational beings, including those who are affected by our
action, such as the patient. What we value in that case is
the patient’s capacity for self-determination, and we
value it in a particular way — namely, by according it
respect. We respect the patient’s autonomy by regarding
the necessity of sharing our reasons with him, among
others, as a constraint on what decisions we permit our-
selves to reach.

On the other hand, we can value the patient’s auton-
omy by making it our goal to maximize his effective
options. What we value, in that case, is not the patient’s
capacity but his opportunities for self-determination —
his having choices to make and the means with which to
implement them; and we value these opportunities for
self-determination by regarding them as goods — as
objects of desire and pursuit rather than respect.

These two ways of valuing autonomy are fundamen-
tally different. Respecting people’s autonomy, in the
Kantian sense, is not just a matter of giving them
effective options. To make our own decisions only for
reasons that we could rationally share with others is
not necessarily to give them decisions to make, nor is it
to give them the means to implement their actual
decisions.’

As with the term “dignity,” then, we must not
assume that the term “autonomy” is always being used
in the sense made familiar by Kantian moral theory;
and we must therefore ask ourselves what sort of
autonomy is being invoked, and whether it is indeed
something worthy of our moral concern. I believe that,
as with the term “dignity,” the answer to the latter
question may be “no” in some cases, including the case
of the right to die.

II

Despite my qualms about the use of Kantian language to
justify euthanasia, I do believe that euthanasia can be jus-
tified, and on Kantian grounds. In particular, I believe
that respect for a person’s dignity, properly conceived,
can require us to facilitate his death when that dignity is
being irremediably compromised. I also believe, how-
ever, that a person’s dignity can be so compromised only
by circumstances that are likely to compromise his capac-
ity for fully rational and autonomous decision making.

So although I do not favor euthanizing people against
their wills, of course, neither do I favor a policy of eutha-
nizing people for the sake of deferring to their wills,
since I think that people’s wills are usually impaired in
the circumstances required to make euthanasia permis-
sible. The sense in which I oppose a right to die, then, is
that 1 oppose treating euthanasia as a protected option
for the patient.

One reason for my opposition is the associated belief
(also Kantian) that so long as patients would be fully
competent to exercise an option of being euthanized,
their doing so would be immoral, in the majority of
cases, because their dignity as persons would still be
intact. I discuss this argument elsewhere, but I do not
return to it in the present essay.’ In this essay I discuss
a second reason for opposing euthanasia as a protected
option for the patient. This reason, unlike the first, is
consequentialist.

What consequentialist arguments could there be
against giving the option of euthanasia to patients? One
argument, of course, would be that giving this option to
patients, even under carefully defined conditions,
would entail providing euthanasia to some patients for
whom it would be a harm rather than a benefit (Kamisar,
1970). But the argument that interests me does not
depend on this strategy. My consequentialist worry
about the right to die is not that some patients might
mistakenly choose to die when they would be better off
living.

In order to demonstrate that I am not primarily wor-
ried about mistaken request to die, I shall assume, from
this point forward, that patients are infallible, and that
euthanasia would therefore be chosen only by those for
whom it would be a benefit. Even so, I believe, the estab-
lishment of a right to die would harm many patients, by
increasing their autonomy in a sense that is not only un-
Kantian but also very undesirable.

This belief is sometimes expressed in public debate,
although it is rarely developed in any detail. Here, for
example, is Yale Kamisar’s argument against “euthana-
sia legislation”:

Is this the kind of choice ... that we want to offer a gravely
ill person? Will we not sweep up, in the process, some who
are not really tired of life, but think others are tired of
them; some who do not really want to die, but who feel they
should not live on, because to do so when there looms the
legal alternative of euthanasia is to do a selfish or a cowardly
act? Will not some feel an obligation to have themselves
“eliminated” ... ? (Kamisar, 1970)
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Note that these considerations do not, strictly speaking,
militate against euthanasia itself. Rather, they militate
against a particular decision procedure for euthanasia —
namely, the procedure of placing the choice of euthana-
sia in the patient’s hands. What Kamisar is questioning
in this particular passage is not the practice of helping
some patients to die, but rather the practice of asking
them to choose whether to die. The feature of legalized
euthanasia that troubles him is precisely its being an
option offered to patients — the very feature for which it’s
touted, by its proponents, as an enhancement of the
patients’ autonomy. Kamisar’s remarks thus betray the
suspicion that this particular enhancement of one’s
autonomy is not to be welcomed.

But what exactly is the point of Kamisar’s rhetorical
questions? The whole purpose of giving people choices,
surely, is to allow those choices to be determined by
their reasons and preferences rather than ours. Kamisar
may think that finding one’s life tiresome is a good rea-
son for dying whereas thinking that others find one
tiresome is not. But if others honestly think otherwise,
why should we stand in their way? Whose life is it
anyway?

IV

. A theoretical framework for addressing this question can
be found in Thomas Schelling’s book 7he Strategy of
Conflict (1960), and in Gerald Dworkin’s paper “Is More
Choice Better than Less?” (1982). These authors have
shown that our intuitions about the value of options are
often mistaken, and their work can help us to understand
the point of arguments like Kamisar’s.

We are inclined to think that, unless we are likely to
make mistakes about whether to exercise an option (as I
am assuming we are not), the value of having the option
is as high as the value of exercising it and no lower than
zero. Exercising an option can of course be worse than
nothing, if it causes harm. But if we are not prone to
mistakes, then we will not exercise a harmful option; and
we tend to think that simply having the unexercised option
cannot be harmful. And insofar as exercising an
option would make us better off than we are, having the
option must have made us better off than we were before
we had it — or so we tend to think.

What Schelling showed, however, is that having
an option can be harmful even if we do not exercise it
and — more surprisingly — even if we exercise itand gain

by doing so. Schelling’s examples of this phenomenon
were drawn primarily from the world of negotiation,
where the only way to induce one’s opponent to settle
for less may be by proving that one doesn’t have the
option of giving him more. Schelling pointed out that
in such circumstances, a lack of options can be an
advantage. The union leader who cannot persuade his
membership to approve a pay-cut, or the ambassador
who cannot contact his head of state for a change of
brief, negotiates from a position of strength; whereas
the negotiator for whom all concessions are possible
deals from weakness. If the rank-and-file give their
leader the option of offering a pay-cut, then manage-
ment may not settle for anything less, whereas they
might have settled for less if he hadn’t had the option of
making the offer. The union leader will then have to
decide whether to take the option and reach an agree-
ment or to leave the option and call a strike. But no mat-
ter which of these outcomes would make him better off,
choosing it will still leave him worse off than he would
have been if he had never had the option at all.

Dworkin has expanded on Schelling’s point by
exploring other respects in which options can be
undesirable. Just as options can subject one to pres-
sure from an opponent in negotiation, for example,
they can subject one to pressure from other sources as
well. The night cashier in a convenience store doesn’t
want the option of opening the safe — and not because
he fears that he’d make mistakes about when to open
it. It is precisely because the cashier would know when
he’d better open the safe that his having the option
would make him an attractive target for robbers; and
it’s because having the option would make him a tar-
get for robbers that he’d be better off without it. The
cashier who finds himself opening the safe at gunpoint
can consistently think that he’s doing what’s best
while wishing that he’d never been given the option of
doing it.

Options can be undesirable, then, because they sub-
ject one to various kinds of pressure; but they can be
undesirable for other reasons, too. Offering someone an
alternative to the status quo makes two outcomes pos-
sible for him, but neither of them is the outcome that
was possible before. He can now choose the status quo
or choose the alternative, but he can no longer Aave the
status quo without choosing it. And having the status
quo by default may have been what was best for him,
even though choosing the status quo is now worst. If
invite you to a dinner party, I leave you the possibilities
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Vv

Of course, the options that I have discussed can also be
unproblematic for many people in many circumstances.
Sometimes one has good reason to welcome a dinner
invitation or an offer of remedial instruction. Similarly,
some patients will welcome the option of euthanasia, and
rightly so. The problem is how to offer the option only to
those patients who will have reason to welcome it.
Arguments like Kamisar’s are best understood, I think,
as warning that the option of euthanasia may unavoida-
bly be offered to some who will be harmed simply by
having the option, even if they go on to choose what is
best.

I think that the option of euthanasia may harm some
patients in all of the ways canvassed above; but I will
focus my attention on only a few of those ways. The
most important way in which the option of euthanasia
may harm patients, I think, is that it will deny them the
possibility of staying alive by default.

Now, the idea of surviving by default will be anath-
ema to existentialists, who will insist that the choice
between life and death is a choice that we have to make
every day, perhaps every moment.* Yet even if there is a
deep, philosophical sense in which we do continually
choose to go on living, it is not reflected in our ordinary
self-understanding. That is, we do not ordinarily think
of ourselves or others as continually rejecting the
option of suicide and staying alive by choice. Thus,
even if the option of euthanasia won’t alter a patient’s
existential situation, it will certainly alter the way in
which his situation is generally perceived. And changes
in the perception of a patient’s situation will be suffi-
cient to produce many of the problems that Schelling
and Dworkin have described, since those problems are
often created not just by kaving options but by being
seen to have them.

Once a person is given the choice between life and
death, he will rightly be perceived as the agent of his
own survival. Whereas his existence is ordinarily viewed
as a given for him — as a fixed condition with which he
must cope — formally offering him the option of eutha-
nasia will cause his existence thereafter to be viewed as
his doing.

The problem with this perception is that if others
regard you as choosing a state of affairs, they will hold
you responsible for it; and if they hold you responsible
for a state of affairs, they can ask you to justify it. Hence



96 J. DAVID VELLEMAN

if people ever come to regard you as existing by choice,
they may expect you to justify your continued exist-
ence. If your daily arrival in the office is interpreted as
meaning that you have once again declined to kill your-
self, you may feel obliged to arrive with an answer to the
question, “Why not?”

I think that our perception of one another’s exist-
ence as a given is so deeply ingrained that we can
hardly imagine what life would be like without it.
When someone shows impatience or displeasure with
us, we jokingly say, “Well, excuse me for living!” But
imagine that it were no joke; imagine that living were
something for which one might reasonably be thought
to need an excuse. The burden of justifying one’s exist-
ence might make existence unbearable — and hence
unjustifiable.

VI

I assume that people care, and are right to care, about
whether they can justify their choices to others. Of
course, this concern can easily seem like slavishness or
neurotic insecurity; but it should not be dismissed too
lightly. Our ability to justify our choices to the people
around us is what enables us to sustain the role of rational
agent in our dealings with them; and it is therefore essen-
tial to our remaining, in their eyes, an eligible partner in
cooperation and conversation, or an appropriate object
of respect.

Retaining one’s status as a person among others is
especially important to those who are ill or infirm. I
imagine that when illness or infirmity denies one the
rewards of independent activity, then the rewards of
personal intercourse may be all that make life worth liv-
ing. To the ill or infirm, then, the ability to sustain the
role of rational person may rightly seem essential to
retaining what remains of value in life. Being unable to
account for one’s choices may seem to entail the risk of
being perceived as unreasonable — as not worth reason-
ing with — and consequently being cut off from mean-
ingful intercourse with others, which is life’s only
remaining consolation.

Forcing a patient to take responsibility for his con-
tinued existence may therefore be tantamount to con-
fronting him with the following prospect: Unless he
can explain, to the satisfaction of others, why he
chooses to exist, his only remaining reasons for exist-
ence may vanish.

VII

Unfortunately, our culture is extremely hostile to any
attempt at justifying an existence of passivity and
dependence. The burden of proof will lie heavily on the
patient who thinks that his terminal illness or chronic
disability is not a sufficient reason for dying.

What is worse, the people with whom a patient wants
to maintain intercourse, and to whom he therefore
wants to justify his choices, are often in a position to
incur several financial and emotional costs from any
prolongation of his life. Many of the reasons in favor of
his death are therefore likely to be exquisitely salient in
their minds. I believe that some of these people may
actively pressure the patient to exercise the option of
dying. (Students who hear me say this usually object
that no one would ever do such a thing. My reply is that
no one would ever do such a thing as abuse his own
children or parents — except that many people do.)

In practice, however, friends and relatives of a patient
will not have to utter a word of encouragement, much
less exert any overt pressure, once the option of eutha-
nasia is offered. For in the discussion of a subject so
hedged by taboos and inhibitions, the patient will have
to make some assumptions about what they think and
how they feel, irrespective of what they say (see
Schelling, 1984). And the rational assumption for him
to make will be that they are especially sensible of the
considerations in favor of his exercising the option.

Thus, even if a patient antecedently believes that his
life is worth living, he may have good reason to assume
that many of the people around him do not, and that his
efforts to convince them will be frustrated by prevailing
opinions about lives like his, or by the biases inherent in
their perspective. Indeed, he can reasonably assume
that the offer of euthanasia is itself an expression of
attitudes that are likely to frustrate his efforts to justify
declining it. He can therefore assume that his refusal to
take the option of euthanasia will threaten his standing
as a rational person in the eyes of friends and family,
thereby threatening the very things that make his life
worthwhile. This patient may rationally judge that he’s
better off taking the option of euthanasia, even though
he would have been best off not having the option at all.

Establishing a right to die in our culture may thus be
like establishing a right to duel in a culture obsessed
with personal honor.® If someone defended the right to
duel by arguing that a duel is a private transaction
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between consenting adults, he would have missed the
point of laws against dueling. What makes it rational for
someone to throw down or pick up a gauntlet may be
the social costs of choosing not to, costs that result from
failing to duel only if one fails to duel by choice. Such
costs disappear if the choice of dueling can be removed.
By eliminating the option of dueling (if we can), we
eliminate the reasons that make it rational for people to
duel in most cases. To restore the option of dueling
would be to give people reasons for dueling that they
didn’t previously have. Similarly, I believe, to offer the
option of dying may be to give people new reasons for

dying.

VIII

Do not attempt to refute this argument against the right
to die by labeling it paternalistic. The argument is not
paternalistic — at last, not in any derogatory sense of the
word. Paternalism, in the derogatory sense, is the policy
of saving people from self-inflicted harms, by denying
them options that they might exercise unwisely. Such a
policy is distasteful because it expresses a lack of respect
for others’ ability to make their own decisions.

But my argument is not paternalistic in this sense.
My reason for withholding the option of euthanasia is
not that others cannot be trusted to exercise it wisely.
On the contrary, I have assumed from the outset that
patients will be infallible in their deliberations. What I
have argued is, not that people to whom we offer the
option of euthanasia might harm themselves, but rather
that in offering them this option, we will do them harm.
My argument is therefore based on a simple policy of
non-malfeasance rather than on the policy of paternal-
ism. [ am arguing that we must not harm others by giv-
ing them choices — not that we must withhold the
choices from them lest they harm themselves.

Of course, harming some people by giving them
choices may be unavoidable if we could not withhold
those choices from them without unjustly withholding
the same choices from others. If a significant number of
patients were both competent and morally entitled to
choose euthanasia, then we might be obligated to make
that option available even if, in doing so, we would inev-
itably give it to some who would be harmed by having
it. Consider here a closely related option.® People are mor-
ally entitled to refuse treatment, because they are morally
entitled not to be drugged, punctured, or irradiated

against their wills — in short, not to be assaulted.
Protecting the right not to be assaulted entails giving
some patients what amounts to the option of ending
their lives. And for some subset of these patients, hav-
ing the option of ending their lives by refusing treat-
ment may be just as harmful as having the option of
electing active euthanasia. Nevertheless, these harms
must be tolerated as an inevitable byproduct of protect-
ing the right not to be assaulted.

Similarly, if I believed that people had a moral right
to end their lives, I would not entertain consequential-
ist arguments against protecting that right. But I don’t
believe in such a moral right, for reasons to which I
have briefly alluded but cannot fully expound in this
essay. My willingness to entertain the arguments
expounded here thus depends on reasons that are
explained elsewhere.’ ’

IX

I have been assuming, in deference to existentialists, that
a right to die would not alter the options available to a
patient but would, at most, alter the social perception of
his options. What would follow, however, if we assumed
that death was not ordinarily a genuine option? In that
case, offering someone the choice of euthanasia would
not only cause his existence to be perceived as his respon-
sibility; it would actually cause his existence to become
his responsibility for the first time. And this new respon-
sibility might entail new and potentially burdensome
obligations.

That options can be undesirable because they entail
obligations is a familiar principle in one area of every-
day life — namely, the practice of offering, accepting,
and declining gifts and favors. When we decline a gift
or a favor that someone has spontaneously offered, we
deny him an option, the option of providing us with a
particular benefit. And our reason for declining is often
that he could not have the option of providing the ben-
efit without being obligated to exercise that option.
Indeed, we sometimes feel obligated, on our part, to
decline a benefit precisely in order to prevent someone
from being obligated, on his part, to provide it.® We
thus recognize that giving or leaving someone the
option of providing a benefit to us may be a way of
harming him, by burdening him with an obligation.

When we decline a gift or favor, our would-be bene-
factor sometimes protests in language similar to that
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used by proponents of the right to die. “I know what
I’'m doing,” he says, “and no one is twisting my arm.
It’s my money, and I want you to have it.” If he’s una-
ware of the lurking allusion, he might even put it like
this: “Whose money is it, anyway?”

Well, it is his money (or whatever); and we do believe
that he’s entitled to dispose of his money as he likes. Yet
his right of personal autonomy in disposing of his
money doesn’t always require that we let him dispose of
it on us. We are entitled — and, as I have suggested,
sometimes obligated — to restrict his freedom in spend-
ing his money for our benefit, insofar as that freedom
may entail burdensome obligations.

The language in which favors are declined is equally as
interesting as that in which they are offered. What we
often say when declining a favor is, “I can’t let you do
that for me: it would be too much to ask.” The phrase
“too much to ask” is interesting because it is used only
when we haven’t in fact asked for anything. Precisely
because the favor in question would be too much to ask,
we haven’t asked for it, and now our prospective benefac-
tor is offering it spontaneously. Why, then, do we give
our reason for not having solicited the favor as a reason
for declining when it’s offered unsolicited?

The answer, I think, is that we recognize how little dis-
tance there is between permitting someone to do us a favor
and asking him to do it. Because leaving someone the option
of doing us a favor can place him under an obligation to do
it, it has all the consequences of asking for the favor. To say,
“I'm leaving you the option of helping me but I’m not ask-
ing you to help,” is to draw a distinction without a differ-
ence, since options can be just as burdensome as requests.

X

Clearly, a patient’s decision to die will sometimes be a
gift or a favor bestowed on loved ones whose financial or
emotional resources are being drained by his condition.
And clearly, death is the sort of gift that one might well
want to decline, by denying others the option of giving it.
Yet protections for the option of euthanasia would in
effect protect the option of giving this gift, and they
would thereby prevent the prospective beneficiaries
from declining it. Establishing a right to die would thus
be tantamount to adopting the public policy that death is
never too much to ask.

I don’t pretend to understand fully the ethics of gifts
and favors. It’s one of those subjects that gets neglected

in philosophical ethics, perhaps because it has more to
do with the supererogatory than the obligatory. One
question that puzzles me is whether we are permitted to
restrict people’s freedom to benefit us in ways that
require no active participation on our part. Someone
cannot successfully give us a gift, in most cases, unless
we cooperate by taking it into our possession; and deny-
ing someone the option of giving us a gift usually con-
sists of refusing to do our part in the transaction. But
what about cases in which someone can do us a good
turn without any cooperation from us? To what extent
are we entitled to decline the favor by means of restric-
tions on his behavior rather than omissions in ours?

Another question, of course, is whether we wouldn’t, in
fact, play some part in the deaths of patients who received
socially sanctioned euthanasia. Would a medically assisted
or supervised death be a gift that we truly took no part in
accepting? What if “we” — the intended beneficiary of the
gift — were society as a whole, the body that established the
right to die and trained physicians in its implementation?
Surely, establishing the right to die is tantamount to say-
ing, to those who might contemplate dying for the social
good, that such favors will never be refused.

These considerations, inconclusive though they are,
show how the theoretical framework developed by Schelling
and Dworkin might support remarks like Kamisar’s about
patients’ “obligation to have themselves eliminated.” The
worry that a right to die would become an obligation to die
is of a piece with other worries about euthanasia, not in
itself, but as a problematic option for the patient.

XI

As I have said, I favor euthanasia in some cases. And, of
course, I believe that euthanasia must not be adminis-
tered to competent patients without their consent. To
that extent, I think that the option of dying will have to
be presented to some patients, so that they can receive
the benefit of a good death.

On the basis of the foregoing arguments, however, I
doubt whether policy makers can formulate a general
definition that distinguishes the circumstances in which
the option of dying would be beneficial from those in
which it would be harmful. The factors that make an
option problematic are too subtle and too various to be
defined in a statute or regulation. How will the option of
euthanasia be perceived by the patient and his loved
ones? How will it affect the relations among them? Is he
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Jikely to fear being spurned for declining the option? Would
he exercise the option merely as a favor to them? And are
they genuinely willing to accept that favor? Sensitivity to
these and related questions could never be incorporated
into an institutional rule defining conditions under which
the option must be offered.

Insofar as I am swayed by the foregoing arguments, then,
I am inclined to think that society should at most permit,
and never require, health professionals to offer the option of
euthanasia or to grant patients’ requests for it. We can prob-
ably define some conditions under which the option should
never be offered; but we are not in a position to define con-
ditions under which it should always be offered; and so we
can at most define a legal permission rather than a legal
requirement to offer it. The resulting rule would leave car-
egivers free to withhold the option whenever they see fit,
even if it is explicitly and spontaneously requested. And so
long as caregivers are permitted to withhold the option of
euthanasia, patients will not have a right to die.

XII

The foregoing arguments make me worry even about an
explicitly formulated permission for the practice of eutha-
nasia, since an explicit law or regulation to this effect would

Acknowledgments

already invite patients, and hence potentially pressure
them, to request that the permission be exercised in their
case. I feel most comfortable with a policy of permitting
euthanasia by default — that is, by a tacit failure to enforce
the institutional rules that currently serve as barriers to jus-
tified euthanasia, or a gradual elimination of those rules
without fanfare. The best public policy of euthanasia, I
sometimes think, is no policy at all.

This suggestion will surely strike some readers as
scandalous, because of the trust that it would place in
the individual judgment of physicians and patients. But
I suspect that to place one’s life in the hands of another
person, in the way that one does today when placing
oneself in the care of a physician, may simply be to enter
a relationship in which such trust is essential, because it
cannot be replaced or even underwritten by institutional
guarantees. Although I do not share the conventional
view that advances in medical technology have outrun
our moral understanding of how they should be applied,
I am indeed tempted to think they have outrun the
capacity of institutional rules to regulate their applica-
tion. I am therefore tempted to think that public policy
regulating the relation between physician and patient
should be weak and vague by design; and that insofar as
the aim of medical ethics is to strengthen or sharpen
such policy, medical ethics itself is a bad idea.
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