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Jore than other professionals, lawyers have
sisconduct, as many “"’“l_d $ay). Throy
duet (O, l;;c‘%“ they are said to be dishonest 4 reedy and ¢ h aract
afawyer 1° t‘(;r victory in the courtroom. The degree 1o which ¢ -
: 'i'\'rﬁcun to asscss, but what can be said iy g,y lawyer.
o l,' Jrone to certain et‘hlcal-haz.ards and teMmptations, Th;rc are engjc
felds, ar€ ‘[hc financial bcn_chts of being successful in this Profession entj
d lf,‘ . same organizational issues (such as oyee rights) gy
. of the law, however, the main problem has to do wi M5,
confront: “_’F\‘m‘;ric‘m system, not just implicitly actual ¢ i
The Anglo in rather than to seek truth or justice. Thj N,
[awyers |:(:[\:11115f be sorted out. The rules in existing
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"”I”‘;r).,‘,(ion and the Association of Trial Lawyers of America, m - it
§SOC1

B.lr ASS

- 11u so that individual lawyers are able to apply those rules to their particular ¢ir-
cdf"“'”"_ .. In some cases it may be appropriate to change ‘ ; 24
c”";::‘:::::'(')fconsidcmtinns dre appropriate issues for the study of professional ethics and
::rﬂlcé“' ethics Spec:hca‘ll.‘“h‘ : of. the. Analo LR

llen Taylor cxplo.rcs the nature of the Anglo American le

A. ry system”—in more detail. The idea behind the adversary system of justice is
“Jd“rs_‘l['m'('h will be discovered most effectively when opposing sides (prosecution and
tih‘:'t'nt:]c‘ in criminal trials) a:tempt to demonstrate the plausibility of their Own cases.
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Lawvers are not supposed =& seek truth—that is the rask
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be most successful in uncor=sing rhc. truth when they are prcscr.lt'ed with par_tisan advc.)‘
ates cach putting forth t possible arguments for their positions. Thgs, inherent in
“"‘“ jversary system are sec-a: complex questions about the ethical behavior of lawyers,
:::idt]w ‘;,;5\'\'@}5 to these tions may not be in line with

commonsense, “everyday”
morality. Certain sorts of ¢i:* -nesty, for cxamplc. may not always be ethically wrong and
mav even be required of 'awvers. Taylor reviews varous aspects of .thc American Bar
Association’s Code of Professional Rcspo'nsd.vlhry, originally adopFed in l~970, and con-
siders possible implications of the leeway it gives to la}\yers, cspcma!ly. dctcnsS: attorneys.
The main issue, he claims, turns out to be attorney-client confidentiality. Defendants are

owed the best possible defense, and the ability of a cl.icnt to be conﬁd.cnt in his lawyer’s
duty to maintain confidentiality is crucial in guaranteeing the best possible defense. Some
have claimed that this duty must be absolute—that if there were cxcepﬁ(_’"f’ clients g e
not be fully forthcoming for fear that an exception might allow their information to
become known to all. This would compromi i Yo
sdering some possible limitations to this
defense of one’s client is not ethical, e
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CHAPTER NINE: LAW

and about “standardizing” clients rather than seeing cach for his owp i"di"idua}
uTLI;::T::;ZLS;C(mﬁdcntiality and other pressures resulting h"oln?ht'h.c ‘adv'c':sar}’.Systcm of
g L times said that a lawyer must have good moral ¢ J'I':lLtCl'.lf she is g 264
pon g ;Qf»n;l?\lrm%e must, in other words, be a good person if she is tq be 3 =
'% ?iﬁi Lz/‘};itftﬂ}f;r ;7m“:)rc aa;l be both of these things is questionable, however. In te
;‘f‘;/;g;;m érﬁigjs, being a good person and being a good l‘awycr'may. require differen, 0:
even conflicting sets of virtues. Elliot Cohen dlSCl!SS.C:S rlys rcns‘;on in his article. Cohep,
systerically describes the virtues that are characteristic of a goo pcrson—.thc traditiony
moral virtues, such as honesty, courage, and benevolence—and then considers twg Views
of lawyers in order to sce whether cither can be compatible with b,cmg & morally g
person. The first, the pure legal advocate concept, is that a lawyer’s sole function jg to
assist her client. The skills needed by a lawyer to help hcr Cl'c".t at all costs (since that js
her sole function) do not allow for the development of the. tr?dltlonal moral virtyes. The
second view of lawyers, the moral agent concept, is that assisting one’s client is importan;
but cannot be carried out at all costs; rather, the function of a lawyer is to provide thjg
assistance only in certain (morally acceptable) ways. Unlike the first concept of lawyer,
this second conception is consistent with being a morally good person, according to
Cohen. It calls for lawyers to be truthful, courageous, and benevolent in their advocaq,
of clients. The conclusion, then, is that the notion of a “good lawyer” must be revised:
while the pure legal advocate concept is what people often envision, the moral agent con-

cliberate with nonlawyers,

particularly clients. This skil 18 important since | i :
> awyers, in their advocac % ir cli
cacy of their chcnts,

are morally ro;quircc! to work together with the clients, Thj ill -
thx:cc conceptions of legal virtue, and almost certainly or; an rs “};l be true b Of. e
defend. This is why, in the end, it is not necessary o l: o oo amd SRR
morally superior; the importance of the deliberative yipp . OSC 4Ny one conception as
Thus, Gutmann concludes, virtue can indeed be taught to I ]
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ipi toward the legal profession

£ e ATITEEL S ;
GoCIETY S Soc ambivalent. Lawyers are accorded
qV. =
has ah»a.\il status and carn well above average
0Cl¢

high $ The American poli‘tical system has always
% cgal expertise highly; lawyers outdis-
ther profession or occupation in repre-
legislative bodjcs at the national, state
> ilocal levels. The nation’s law §chools are annu-
an wamped by applications from among the
-.;Hy htest and most ambitious college graduates.
ll;lr:? underneath these nmn%tbsta‘tiqns of social
approbanion, there runs a vein of dlstrln§t. While
the social utility of ]a\.w»‘:,‘; Is recognized and
widely appreciated, moral - proval of the profes-
sion has not been high. TT:z average man wants to
stay as far away from lawyers as possible except
when he is in trouble.
In 1970 the American Bar Association adopted
a Code of Professional Responsibility to replace
the original Canons of Professional Ethics which
had for more than half 2 century provided guid-
ance to lawyers on how to deal with ethical prob-
lems arising out of the practice of their profession.
Canon 9 of the new code reminds lawyers of their
solemn duty to uphold the honor and integrity of
the profession, and to encourage respect for the
law and the courts. The preamble of the Code
states:

any O
sentation 011

Lawyers have an obligation to maintain the
highest standards of ethical conduct. . . . It is
the desire for the respect and confidence of the
members of his profession and of the society
which he serves that should provide to a lawyer
the incentive for the highest possible degree of
cthical conduct. The possible loss of that
respectand confidence is the ultimate sanction.

Unfbrtunatcly for the self-image of the legal pro-
fession, this hoped for respect and confidence has
not always been forthcoming.

20.23-38. Reprinted with kind permission of the publisher.
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proclaimed etiiica srandards of one (o} e
.d its actual ethical prac 2

leading professicns ai 4 5
the writings of Jerome Frank, law pr?g ]
Judge of the U.S. Court of Appeals. g ss
system, Frank wrote, is commonly fc“’f”c‘,i to’a.
the adversary system of justice. The theory is tha,t‘
the best way for the court to discover the facts is
to have each of two opposing sides strive as hard
as it can, in a purely partisan spirit, to bring out
evidence favorable to that side and to discredit the
evidence of the other side.

Under the adversary system, an experienced
lawyer does his best to minimize the effect of tes-
timony disadvantageous to his client, even when
he has no doubt of the accuracy and honesty of the
testimony. He considers it his duty to create a false
impression of the testimony of any adverse wit-
ness. If a witness is timid, or frightened by unfa-
miliarity with the courtroom, the lawyer tries to
confuse him to weaken his credibility. A skilled
advocate can by rapid cross examination ruin the
testimony of such a witness.

Experienced lawyers attempt at all costs to keep
out reliable evidence hurtful to their cause which
would help the court arrive at the truth. If a wit-
ness has given inaccurate or perjured testimony
favorable to his client, a lawyer will attempt to hin-
der efforts to expose the untruthfulness. He wilj
attempt to trap the other side with surprise testi-
mony. The pu f these tactics is to p
the court fror valuat




340 CHAPTER NINE: LAW

All of these strategems are permitted, indeed
compelled, by our legal system, which treats a law
suit as a battle of wits and guile. Perjured testi-

balm of Dr. Johnson’s belief that the
decided by a court’s verdict.
It is interesting to see how Dr. Johnsop v

truth j

. ieweq
mony is all too frequent, because the contentious  the lawy;r s role at the bar. Thc'ABA Quotatigy,
method of trying a case tends to make partisans of  did not include this passage, which immﬂ“«’itdy
witnesses. They consider themselves not as aidesin ~ follows the exchange quoted in the code- : ;‘
a '[I‘l'lth f'm.dmg venture but soldiers in a war. ?n lit- Boswell:  “But . . . does not afﬁ:cting aw, i ‘
'gation it is customary that both parties are inter- , . armeh |
: : 3 ; : when you have no warmth . . . impair one’ {
ested in misrepresenting, exaggerating, or 5T, €s hon.
suppressing the truth, esty? Is there not some danger tha't‘a lawyer mgy i
Before dealing in greater detail with the actual B O1 E’hc S mremmonife || with g !
worki'ng of the adversary system in a courtroom, - 5
f‘sl;:eu-ally m. the practice of cri[nir?al law, let us : ]017.71:0{1; “Why 0O < Evc.rybody knows you de
dh?- a d.osu" look at the professional code of  are paid for affecting warmth for your client, ang o
:L clstts t;;?{fll;tinfcslw)ogcd to guide lawyers in the it is - properly no dissimulation. The moment ::
tradictorvlsct; f 'd'c ‘n‘d thgt there are two con-  You come .from the par you resume your ysy,| |
itk e thcol- irections in the code. One set behavior. Sir, a man will no more carry the artifice 4
Sther PP d\VKer§ duty to his client, the of thc'bar Into society than a man who is paid for hi
the rpaoeindl t(l)wr c:h'k?ll"(;“ :l“‘he ‘clash‘ between  tumbling on his hands will continue to tumble on m
i i 1cal difficulties with which  his hands when he should walk on his feet.” Iy
P Canol? 2 of the new ABA code states that g djsc(l:]monh4 S tha.t a client must feel free to ::
vyer should not seek to be excused from repre- + WHateyer e wishes with his lawyer:
senting his ghc.nr because of his belief that a defen- While it is ¢h i Lay
:jl;rsnpl:siii;:rgl?-al proccc;ding is guilty. It supports ascertain the trcuirc':}:cpurpmc B h’i
1o by a quotation from Samuel Johnsop. NeCessity of insurineg o - € countervailing mak
P pon be{ng asked by Boswell what he thought of to freely ang fullmfg i o o DS o ,’"Y
supPortmg, 4 cause you know to be bad,” can be readj a y'; i o lawyer. This . dise '
Johnson replied: > S cy‘ Vailable only when the client is he-c
. . disclosure, > IUNCeS of apprehension of S
Sir, you do not know it to be good or bad tll 5 i
the judge determines it. Your thinking, or what T_hUS the grear pu ‘ ; An a
you‘call your kn.mwix?g, a cause to be bad must 1gher impcrau’v?i)sg of the Jaw must yield to a 5 kﬁt
be from reasoning, from supposing your argu- ]‘aWycr-client relatio e cOnﬁdentialh'tv of the
ments to be weak and inconclusive. But sir, €re is no r_IShlp, )
that is not enough. An argument which does 8ation of it €ntion jp, the Canong of 1
not convince yourself may convince the judge IMparted by his S Wiy regard $ of the obli- n
to whom you urge it; and if it does convince crime, Thyjs e clieng thar he to knoyvlcdgc Uy
him, sir, you are wrong and he is right. of the facy % l:tl‘angc Omissio, s Committed a
reveal the 3 > SSpedially in view

Here we confront the ethical 'probl'em directly, and the info, is i aAwyer js obliged to
A lawyer who “knows” his clgcn.t s gunlty 8 crimepépy Mation Cess, O commit 3 ¢rime
required by the code of his profession to defend  “thyy the ’Clatior‘: <Y forbjgs » _'© Prevent the
hin] any\va‘l and, as we Sha” sce lal:Cr, do.cvcry-_ used to COnCCal of attOrnc > deS the Canon’
thing he can within the law to win h}S acqumal: If  client.” This sta:\frongd i’ 30d cliep, Btk be
he is clever or talented c.nough to win aﬂ"m‘gl:j"ty t:“nme,. not o k"OWIth refers o € part of the

fict, the legal profession bas been well setveds SOMMuted: hisd an a8 Of ope i Prospective
L1 f truth. St ROPhES S that has been

o0 Cthical opli-
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fa crime that he knows or has reason to
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lready committed.
. has already cor i 8
he Alls upon the lawyer to represent h!S
Jealously within the bounds of the law. This
¥ t the heart of the adversary system.
jvocate seeks what is best for his chept, He
i { by this canon not to make his own

js instructec Ll T S :
l; jsion about what is just, since this \\.()uld be
LCL@“g the function of the judge and jury. He
ust

must suspend his moral beliets and his ctl?ical
. jgment, and in some cascs \\'o.rk zc.»xlousl_v‘ for a
;m.g.' n he knows will be unjust. The Canon
:jtf;:lc:z‘o“The Jawyer is not an umpire but an advo-

ate. His personal belief in the soundness of his
cate. S

~ s »
causc 18 lrrclcvant. 2

gui]l
believe 3

Canon 7 €
clien .
obligation is a

Any lawyer who presumes to act as a judge of

his client’s case rather than an advocate is

morally irresponsible to the legal profession. A

lawver should never apply his own personal val-

ues, whatever they might be, when he repre-
sents or advises a client.3

Lawvers are accused of taking advantage of

loopholes and technicalities to win. Persons

making this charge do not understand that a

lawyer is hired to win, and if he does not exer-

dise every legitimate effort in his client’s behalf,

he is betraying a sacred trust.*

An attorney may in fact be held accountable for
trial tactics actuated by his conscientious belief
that his client should be convicted. A defendant’s
constitutional rights may be adjudged violated by
an attorney who does not zealously work for his
acquittal, while believing him guilty.

It the foregoing appears to weigh the balance of
the attorney’s obligations heavily in favor of the
client as against the search for truth, the canons
also provide exhortations to the contrary. Canon 5
;‘]‘::f}sl tllclzst (tihc oftice of attorney does not pcrmit,»
i Chicmand, for any client any manner of

canery. It ca -
obey his own cc

pon th [torney to
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: ~ception Or
involving disloyalty to the L:\{ oF d::q‘1 S
“the ic. Canon instructs a [aw)
betraval of the public. € o~
4 to endeavd
who discovers a

isi if his client
rectify it, first by advising nn;‘i i T
refuses to forego the advantage thus justh

inft » injured
gained, he should promptly inform [hL- injur
I, so that they may take appro

fraud or deception
his client,

person or his counse

priate steps. : _ P gt o
It is clear that sanction can be found within the

ethical code for widely differing kinds. ot' hc'h'nvnor;
There is one other apparent contrafhcnon in rht_
code, relating to criminal cases, which sho'uld be
noted. The code calls upon the prosccu‘tl(.)n to
seek justice, not merely a conviction, b‘ut 1t 1SSUES
no corresponding injunction to the defense attor-
ney to seck justice, not merely an .acqultta]- The
prosecution is called upon to disclose to the
defense any evidence it has which tends to negate
the guilt of the accused. The reasons oftered
for the distinction are that the prosecutor repre-
sents the sovereign and should use restraint, and
that the accused is to be given the benefit of all
reasonable doubt. Neither reason seems sufficient
to justify the differing ethical obligations assigned
to the two sides in a criminal case.

In a series of brilliantly iconoclastic law review
articles in 1966 and 1967, Professor Monroe
Freedman of the George Washington Law School,
co-director of the Criminal Trial Institute of
Washington, D.C., cut through the tangle of con-
flicting ethical obligations imposed by the legal
code and reached his own conclusions about the
ethics required of defense lawyers. These conclu-
sions, which were offered as the logical outcome
of the practical application of accepted legal prin-
ciples, caused a furor in the profession. Freedman
was accused of advocating unethical conduct, and
underwent a series of hearings by bar committees
on charges of conduct injurious to the profession.
After nearly a year of investigation, the charges
were dropped, but the issues remain. The bar has

~ yet to deal with them satisfactorily.

In almost any area of legal counseling,
edman wrote, a lawyer may be faced with the
mma of either betraying the confidence of his
t or purposefully deceiving the court. The
lem is particularly acute in the practice of
law. It the adversary system is to function
, it is necessary that cach adversary have
otion to the interest of the client and
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rights» ‘: :h.c Maintenance and defense of his

inviolable ~(;‘rtrcld trust of confidentiality must
10 repose C(;nﬁ ;: sc‘thg ch;nt would not feel free
role of the ¥ (.cnue. in his attorney. Thus the
Fetatbe the at\:OLatc in the' adversary system may
Mation s forney to withhold truthful infor-

5 . rustrate the search for justice,
e i%fef\lFCr damage would be done to the
e, cients could not confide in their

Freedman posed three ethical dilemmas for
defense lawyers. Is it proper to make a witness
appear to be mistaken or lying when you know his
testumony to be truthful and accurate? Is it proper
to put a witness on the stand when you know he
will commit perjury? Is it proper to give your
client advice about the law when you have reason
to believe that the knowledge you give him will
tempt him to commit perjury? In many cases, he
wrote, the answer to all three questions is in the
affirmative. While an attorney s an officer of the
court, and does participate in the sc:arch for truth,
and has an obligation to be candid and not to
employ fraud and chlcanc'ry, icsc duties must
ield to his obligations to his chex}t. . .
Freedman cited in support of this Logt;f‘_nq
5 287 of an ABA Committee on ET 1le in
Opinion :.h held that 2 lawyer should remain
SR Jient lies to the judge by saying
silent when his ¢ s r record, despite the lawyer’s
that he had no prio

2iority of the com-
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knowledge tg Egzttt(l)::: ruling did not ol

i agree wver learned of the pripr
i 'g which led he client. A dis-

; Skt
gon 1N . other than the 3 ;
i ord from 2 source ominority opinion, san? tht‘::

rec sudge, 10 2 his clien
3 u . : expose e
tingmshcd 3ascg5hould a IAW};C: d e‘ar case of fraud,
n neith id Freedman, Sre with the court, as
lie. Here sal lack of candor " and yet the rul-
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reasonable doubt. Effective defense advocacy
requires that his every word, action and attitude
be consistent with the conclusion that his client i
in fact innocent. So the plea of not guilty—a Jie—
commits the advocate to a trial strategy aimed 3t
proving that his client, whom he may know in fact
to be guilty, is in fact not guilty.
Many lawyers refuse to face the ethical problem
involved in the not guilty plea. They argue that ,
lawyer can never be certain of his client’s guilt,
even when he confesses. He may be protecting
someone, or he may be mistaken in his own belief
in his guilt. (His gun, unknown to him, was
loaded with blanks, and the actual shot, unknown
to him, was fired by someone else.) Freedman
properly says that for those who are satisfied with
this kind of reasoning, further discussion is useless.
Others argue that a lawyer can remain selectively
ignorant. He may insist, at a first interview, that if
the client is guilty, he does not want to know it.
But it is inconceivable that he could give adequate
counsel without knowledge of all the circum-
stances. Professional responsibility requires that a
lawyer have full knowledge of every pertinent fact.
He must seek thF truth from his client, not shun
:;. H.c ln:jl_lst convince t!]c client that full and confi-
ential 15dos_ur§ to his lawyer will never result in
prejudice to his interests by
his lawyer.
. Should a lawyer put his client, who has con-
fessed to him that he ; § : 4,
. ¢ 1s guilty, on the stand to
make a perjured plea of innoc o s b
dant does not take tl P e
¢ he st e
Freedman, the likelj] stand, according to
) ch ]Ood ()t COnVi 24 A or-
mously increased. Theref: N et T
) . crefore he ar {. an r-
ney who prevents his cliefit B BT M
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d that after unsucces#’ully grtcnl}wmg
client not to perjure himself, an

_ ‘udge to be relieved (a motion
jer asking the JUCE i Id cause a mis-
after denied because it would cause a
fkely to be av then ethically put his witness
irial), & WY v dis: s with both the

nd. Freedman disagrees wit :

on the st 1ade and the effort to withdraw, cit-
effort 10 pCl'Slto the client’s chances of acquittal
= dama%icrst course and the violation of confi-
il ;he in the second. Others hold that an attor-
dcnn[:a‘;ypr operly let a perjurious client take the
;ca:;d if he does not assist him by direct examina-
son, and if he omits reference to the perjured tes-
timony in his closing argument. Frccdman calls
such omissions flagrant breaches of legal ethics.

In sum, the obligation of confidentiality within
the context of the legal system allows an attorney
no alternative to putting a perjurious witness on
the stand. The legal code makes only two excep-
tions to confidentiality. One relates to a lawyer
who is accused by a client and may disclose the
tuth to defend himself. The other relates to an
announced intention to commit a crime. This can-
not logically be understood, Freedman argued, to
include the crime of perjury committed during the
:Sl:qﬁc case in which the lawyer is serving. Even

en the intention to commit a crime is in the
pc‘r‘:;?;s(i:n%n 37 does not require disclosurf:, only
oty .sidcaptf)n 29 requires counsel to mform
Only refer g lc perjury is commlthed, bqt this can

iscloge one’l: r_llE‘rY "3)’ an opposition witness. To

'rcctviolation ;f!c.ms perjury would involve a
Ssion g oy + Lt;qﬁdcqtnahty. Freedman’s con-

Questiong posedns hrmatwc‘ answer to the three

i Warrantcdi, out a dgfense lawygr’s obliga-
Sy gygre Y the Maintenance of the adver-
Progec,: 2 the Presumption of innocence. the

“HON’s by ey : i

EOnau B to prove guilt beyond a rea-

dmﬁ‘.” Nature ofct}:lgfn 10 counsel, and the con-
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psychiatrists are not entitled to this pr'wllcg‘?i_ Wi’;’
should lawyers have it? The rationale is that for o
attorney to function properly, he must kn(‘)\?’ att
the facts; but a client will not reveal .all the facts if
he thinks they will be used against him. The reve-

lation by an attorney, voluntarily or invqluntanly,

of evidence of guilt obtained from his chcn't con-

flicts with the right to counsel and the privilege

against self-incrimination.

If a trial is viewed as an irrational process—a
substitute for trial by battle—then a lawyer’s job is
to champion wholeheartedly his client’s cause, and
Professor Freedman’s description of permissible
conduct by a defense attorney is accurate. But if a
trial is an attempt to reach a rational, informed
decision, then his description is wrong. If an attor-
ney’s job is to help produce such a decision, he
does not do so by abetting perjury or artacking
truthful witnesses. To the extent that the concept
of confidentiality leads to such acts, it should be
restricted. Recent decisions have markedly
reduced the adversary role of the prosecutor, who
must now respond to the discovery rights of the
defendant, is prohibited from suppressing evi-
dence helpful to the defense, and is required to
reveal names of material witnesses to the defen-
dant. These advances have reduced the irrational
aspects of the adversary system. It is time to apply
the same requirements to the defense.

The right to counsel should mean the right to
a full defense under law, not the right to a lawyer
who will become an accomplice in concealing evj-
dence and defeating justice. The systematic pres-
entation of falsehood or the withholding of
knowledge of perjury on behalf of a client js per-
sonally demeaning and socially undesirable. Canon
5 says, “A lawyer should obey his own conscience,
not that of his client”; but there are many lawyers
who believe and act otherwise and who can poing
with some justification to sections of the code of
jurisprudence which support them. T.h'e legal sys-
tem should not put lawyers in tl}c position of con-
tinuing to seek the acquittal.ot guilty c_llcnts. To
eliminate the uncertainty which now exists about
the ethical obligations of lawyers vgill require the
profession to face up to the need for a 'th.orough
overhauling of the adversary system as it is prac-
ticed today in the United States.
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Discussion Questions

L. Explain how the adversary system of justice works,

2. What duties does a lawyer owe to her client? What are her duties to the court?
When these duties seem to conflict, how can she determine which dutjes should p,

overridden? On what basis might she pe able to

“weigh” these conflicting duties? What is the relevance of operating in an 'dd\'crsary

retained and which should be

system of justice?

3. What kinds of ethical difficulties does the ABA code of ethics create for the cong.

entious lawyer?

4, According to Taylor, Monroe Freedman addresses the ethical dif

code. In your opinion, how does Freedman resolve these problems? What does

Taylor think?

Informing Clients About Limits to Confidentiality
e T AP

ficulties in the ABA

LEE A, PIZZIMENT]

THE LEGAL ETHICS RULES concerning the mainte-
hance of client confidences are varied and confus-
ing, and many exceptions exist allowing or
mandating the lawyer to disclose confidences. For
example, lawyers must disclose client perjury in
many states, and they often have discretion to
report future crimes or to disclose information nec-
essary to protect themselves or collect a fee.! Yer,
clients expect lawyers to keep their secrets. Lawyers
ncourage that belief, cither by misstating the
. 2 “ti r by saying nothing to clients
scope of protections or by yl ;

i levision or friends to serve as the
and allowing televisi A

“information. In one survey of attorneys,

rce of information. A i

e -harias found that 22.6% “almos
Professor Zacharias

i ‘onfi iality, and
ever” informed clients abut confidentiality,
n
2 ESSIONAL RESPONSIBILITY
1 CODE OF PROFESSIO s |
Pepufsls M()l):;fic(:))' MODEL Rux.r:si OF PI{(?Phi\:ll'(l):sl
DR 4-101(cg(l£) > ’(1983) (hereinafter Mm;:.;.tcs o
. cr 1. y Dot v greatly among
C()Nfl?:cmiality Ll Y HcWai’w Clients About Limits
Confl

7
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P 126 ( 1990)'
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(1990): pp'

59.7% stated that they informed clients in less than
50% of their cases.2 In fact, 72.1% of the lawyers
surveyed admitted they told clients “only generally
that all cOmmunications are confidential.” As 2
result, many cliengs believe thar anything they tell ‘
their lawyers wil| never be disclosed to anyone.

: .Supp(‘)se, then, thar 4 lawyer discloses client
mtorn"mrlon. The cliene may feel that the lawyer
h‘as misled him, Or, at a minimum has not pro-
vided him with an adequ " :
sider whether he shoulq
the lawyer, That is, hjs de
lawyer was not ap inform

ate Opportunity to con-
share information with

one to make that chojge. . if
; ; and, if
considerations outweigh,rhat ,ﬁgz?, Sl
. Rule 1.4 of the Mogep Riles. of Profussivigl
Conduct recognizes thyy | o

i : awy .

information to the extent “"easoi;sb];,n::[ Pr?w:i:
. 3 ~ - Vc v

permit the client 1o Make informed ti:z?si)t;ns

IZacharias, Rethinking O Palici atso s
351 (1989). ity 74 towa L. Rev.
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requiring PrO ::ay argue that whether a client

A la\vyc:o]d about confidentiality exceptions
shoulddh‘:m examination of personal and profes-
qcm,a;nc:hics that transcends the attorney-client
:L?;‘ilonship- She may support Fhat position !)y rec-
ognizing that client consent 1s but one of many
aceptions to the rule requiring con.hdcntlahty.
Thus, one could view the decision as akin to a pro-
fissional, tactical one rather than a substantive
dient decision.

While it may be concluded after consideration
that lawyers should refrain from informing clients
dbout confidentiality exceptions, it is improper to
wnflate the questions of making disclosures to
third parties and giving clients information about
that possibility. Just as a lawyer should not decide
wdisclose cli;nt information until after she under-
s ancing of rights at stake, the
Pt b r;:n Wfthhold mtorm.atlon from the
e COnsidcra;) .madc th:ar analysis. I will under-
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o in order to effect the best
allow no compromise 11 O
possible agreement. | distinction between
Recognizing the artificia . T o A
substance and procedure, comm fient
, : iate focus should be on €
that the appropnate hether the lawyer
expectations rather than upon whet pord
historically has made decisions of the ty?c i
templated. Instead, the lawyer sh‘ou‘ld consi '
whether the client would view the information as
material to his decisionmaking. This focus is con-
sistent with the doctrine of informed consent in
the medical profession and with Model Rule 1.4.9.
More important, it helps ensure that the lawyer
will treat her client as an individual rather than
merely as a means to illustrate her professional skill
and standards. Thus, to determine whether it is
appropriate to withhold information, one must
balance the rights implicated by the failure to
allow informed consent against countervailing
rights affected if clients are apprised of confiden-
tiality’s limits.
A requirement of informed consent is necessa
to protect the right ofautonomy, which is derived
from the Kantian notion of respect for persons
: as
ends in themselves rather than as simply means ¢
another goal. As Gerald Dworkin explains ho
ability to make decisions reaffirms our o sc, J] e
we are individuals able to contro] our own ¢ -
tiny.* Thus, the ability to Mkl gt 8 es-
choices reaffirms our status as persons, i
To ensure that autonomy, lawyers s
nize their duty of veracity toward clients
includes not only the duty to refrain fro,
statements, but also the affirmative responsibil:
of candor. Veracity is critical to the Maintengp, ‘lhty
autonomy, because a lack of it creates tweo o;:tof
cles to autonomous dccisionmaking: “mit' >
Ing

recog-
which
m myg.

*Dworkin, Autonomy and Informed Consens, in ..
Commission for the Study of Ethical Problems jp Mv:cl'ﬂ?t -
& Biomedical & Behavior Research, 3 Making H KCine
CARE DECISIONS: THE ETHICAL AND LEGAL IMP““ATIOTH
OF INFORMED CONSENT IN THE PA'I‘IEN’]‘-PRA(:MR)‘NS
RELATIONSHIP 74 (1982) (quoted in Strauss, Supra "Ut;: ';R
at 337). Thus, autonomy is justifiable as a good in ;
Dworkin, supra, at 73-74. Moreover, principles of ki
justify informed consent: they assure t!‘lat individua] chm"l'
is maximized, resulting in client S;\IiSh\!{ti()l); attomey,
client are protected from the dangers of poor Commupje,
tion; the public may be less skeptical of the legal Profession,
and they encourage self-scrutiny. s
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infor Mmation limits choices, and, almost inevitably,
the client may be manipulated if an attorney with-

olds or Mmisstates information. Thus, failure to
share the Material fact that secrets may be dis-
closed has an immediate and substantial impact on
client autonomy.

Ir} Most cases, failure to disclose limits to confi-
dcntxahty should be deemed an intentional act as a
lawyer is bound to know the requirements of the
code of ethics in her state. Intentional deception
creates additional strains upon the attorney-client
relationship, even if the client is unaware of the
deception. First, the lawyer may feel compelled to
make additional fa]se statements to avoid discov-
ery of the original deception. Moreover, the attor-
Ney may become less sensitive to the morality of
her actions: “Jjes Seem more necessary, less repre-
hensible; the ability to make moral distinctions can

coarsen; the liar’s perception of his chances of
being caught may warp.”5 Finally, the lawyer who
successfully deceives may view her client as being
easily duped. Consequently, the attorney’s respect
for the client as an autonomous moral agent may
be reduced. Perhaps she may develop a general
unwillingness to respect the Sliept’s rights, or
those of other clients. A lack of informed consent
about limits on confidentiality also 2 g ""_‘
interesting irony: the lawyer n}l;%kcs a tn:;xs:reg‘r;m:n
tation regarding secrecy to ;(;er“s Sl tawyess
atmosphere Crfcoumgmg tji a‘fi:cc-ricier’ status,

“would prefer, mboth:f;t“(’)(;‘r | yi;'lg without the risks

giving them the ben

> »6 3
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ties at stake if the lawyer informs the clien
exceptions to confidentiality and the client ¢

to refrain from confiding in the lawver, Howeye,
autonomy is a “prima facie™ right entitled to am;
deference, and the lawyer attempting o il;sn‘ﬁ
deception must overcome a strong Presumption
that the client is entitled to information.

Deception is most justified when it Prevenss
imminent bodily harm to a third party. Such
deception is justified for three reasons: there js ,
limited time available to evaluate alternatives; the
right to bodily integrity is a strong coutervailing
one; and deception typically occurs in such i50-
lated instances that it probably will not encourage
others to lie. Such a rationale might, for example,
serve as a justification for failure to inform the par-
ent of a child who is admitted to an emergency
room with injuries clearly stemming from abuse
that the incident must be reported. Otherwise, the
parent may remove the child, who then would not
receive care. In the attorney-client context, decep-
tion may be appropriate where the client has a his-
tory of violent behavior, making it more likely that
third parties might be harmed.

The difficulty with this analysis is that it ensures
that clients will not inform of their intention to
commit a harmful acr absent a promise of confi-
dentiality, and lawyers Will therefore be unable to
prevent harm. In fact, clients may tell lawyers any-
way, either because they feel compelled to confess
ok bC(:‘auS(.:‘they recognize they will receive repre-
sentation if Fhey ra.ll_< to their lawyers,
T —

ot Ofavoidance of bodily harm as
a blanket Justification for '
about possiblg disclosyre ocen
mencement of the relationgh; !
‘thr]]Fr .anyo‘nc's nterests 3pe implicated, let
alone an innocent thirg PALtY’s interest in bodily
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or severity of an '"“"'}1gemem S thind sgrte)
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ity of averting bodily in)_ury does
Ss'b'.g,y a policy of deception, it follows
ustiry « 2f. splons <
e o]t ¢ not justified by the possibility of
n[h;r dece UO“t 1 lawyer may avoid harm to herseif
or th[enCC is challenged or if she must col
if her €€ cIn fact, if situations mvoklng thc.;se
et 8 feS e more often than threats of bodily
ieptions i ‘kelihood of occurrence makes
P o greater likelt ; W5
zrf{:;fo mation more material to the client.
¢!

rs may fear that informing clients of the
(4

LW nfidentiality will chill attorney-client
i ™ -Lations. Other than the possibility of
wmmtl;mt;c lawyer or third parties, whicb is too

culative to serve as support fc_)r dcccptmn,-thc
only danger of a %'hn.llmg gffcct is that the cl}tnt
may not confide information the attorney finds
ecessary for competent representation. an can
mlogize this argument to the discredited and
rermalistic notion that patients should not be
wld of risks because they might not submit to pro-
cedures that are “good” for them. So long as a
dient is made aware that the lawyer may be ham-
pered in her representation if the client does not
confide in her, the choice of whether to confide
belongs to the client.

One exception to the notion that lawyers may
not consider the chilling effect that informing the
dient might have is where the client appears
titraordinarily nervous and mistrustful, and the
lavyer fecls immediate warnings will destroy the
ctionship before it is established. Commen-
tors have recognized that short term paternalism
™ be necessary to enhance autonomy in the

% run. However, as David Luban indicates,

€ are strict limits to when deception is justi-
Glpa,c'cvcn for a brief period: the decisionmaker’s

<Y must be impaired; the constraint must be

“;:;cc(ji and temporary as possible; and th?
rsible, 1 damage must .bc severe and 1'1”25

ot dwould add that if the attorney be -ll":vm
e jr s 1CES potentially damaging to the clien
inent, deception even in the short term 18

4 the impact on autonomy would be
special circumstances,
rises that informing
entiality is necessary-
arises is how rpl_lCh
uld share. Providing
t of a law school edu-
e nuances of confi-

;;ent':ahty rules seems unnecessary and, in fact,
"fm“d be counterproductive, as studies have
snown that providing too much information
reduces the recipient’s ability to understand.
HO.Wevch the attorney should give a general expla-
nation of the duty of confidentiality and its major
cxceptlops. In that way, the client will have
enough information to enable him to ask intelli-

€Nt questions as specific confidentiality issues

arise. If it becomes clear to the attorney as the rep-

rcscpgatlon progresses that the client needs more

specific information because an exception may

apply, she should raise the issue again.

Of course, not all information is material to
every client. Three variables might be considered
in determining when to inform the client. First,
the lawyer might evaluate the relative sophistica-
tion of her client. A lawyer dealing with in-house
corporate counsel may assume the client is aware
of confidentiality sections. Although some cases
have shown corporate officials are unaware of the
nuances of legal representation, one may assume
they are generally more sophisticated than some
other clients. Arguably, knowledgeable clients do
not require warnings to make informed decisions.

Next, the lawyer could evaluate the likelihood
that information might be confided. For example,
Model Rule 2.2 requires that a lawyer serving as
intermediary between clients inform them that no
attorney-client privilege exists regarding commu-
nications between any of them and the lawyer.
Similarly, Model Rule 1.13 rcquirc;s that a lawyer
inform a corporate officer that she is not his attor-
ney. Both rules are based on the notion that .lt is
foreseeable that problems could arise. For exam-

le, this factor would support a rule that lawygrs
P .riminal clients about the potential
ShOll!d warn erl‘ i ire crimes or of fraud on a tri-
for disclosure of futuT -ommon, that exception
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attributes standardized ends
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person to whom he
»”7 and “acting for the
than the one before

omy, the lawyer must not decide what she thinks
the client wants or needs, but must explore the
client’s actual goals with him.

As a result, while the above factors might be
useful, they cannot be dispositivc.. The lawyer
must engage the client in an ongoing, personal
discussion to enable her to dcterrpme what mat-
ters to the client. Perhaps that dlS‘CUSSIO.n could
begin with a statement such as the toll?wlng one,
which is drafted to apply to a criminal Lhzntl.1

at I work for you and that

You shoulq k\?c(:-‘;itn}:;toitant to kczp your con-

; COnmdcr’lltlc attorney-client privilege essen-
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fee, but I am allowed to report only thyt infor
mation necessary to meet rh(?sc goals. o,
example, if we fight about my fee, | might pe
able to show my billing records, by | couldn’;
just reveal all the things I knO}v about yg,
Although there are times I may feel it j neces.
sary to report informam')rf, I want to reming
you that I take the privilege very Scri0us]y
and would never lightly decide to share
information.

Crime, |
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Those reading this suggested Statement migfy
believe all of this sounds terrible and the client
would view the lawyer as greedy and self-protec-
tive. This response is like shooting the messenger
rather than wishing the message were different.
¢s provide for these exceptions, and
if they sound as if ethical priorities are misplaced,
the rules should be changed. So long as they exist
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ELLIOT D. COHEN

IT1s SOMETIMES ASKED whether a good lawyer in
anadversary system can also be a good person. We
must first notice that there are two different senses
of the term good employed in this question. In its
first occurrence, good may be taken in its instru-
mental sense to mean, roughly, effective. In its sec-
ond occurrence, good may be taken in its moral
0S¢ to mean morally good. Thus the question is
Whether an effective lawyer can also be a morally
80d person. And the latter question, it is clear,
an be answered only if we have some idea of what
¢ mean by o morally good person, and by an
effective lawyer,
A A i
Ktson. Second, shall examine one sense of a
e, what we ,call the pure legal advocate concept,
Which a good | o atisty our criteria
o mora”gOO awyer does not satisty our cri ,
ﬁ'"hcrc )"good person. Third, I shall examnu;led
the Mom?mept of a lawyer, what might be ca Cd
ly o flﬂen't concept, according to which a goo
2 150 fivceo, o morally good person.
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training, has cultivated certain morally desirable
traits of character; the latter traits being consti-
tuted by dispositions to act, think, and feel in cer-
tain ways, under certain conditions, which are
themselves morally desirable. 1 What traits of char-
acter in particular are morally desirable and to
what extent and in what combinations they must
be cultivated in order for a person to be morally
good are admittedly no settled matters. Still, there
are some traits which at least most of us would
countenance as being important, if not essential,
ingredients of the morally good personality. It js
such traits of character with which I shall be con-
cerned, particularly those among thcm_ which
seem to be the most relevant to legal practice.

What then are some such characteristic marks

of a morally good person?

1. We would not ordinar_il_y countenance a per-
son as being morally gooq 1t_ we b}elhcvegit rI}:a: :c
was not a just person, that is, if we t ouf tha ;c

: disposed toward treating ot. ers justly.
iy n(,>t however, two senses of just and unjust
Thcfic‘;: 2’ person may be said to treat others justly
inw

or unjustly.

1 SC(‘ Allht()ll(' 1C0MAc ean EIIJHJ B()()k Il.
N ) /J s
»

RiV‘.’. Cllm””’””.['l'; lC‘{;llt‘Z;‘(l. 1 (Mﬂff’/‘?ﬁﬁn‘q’ 1985)1
iy f’br Criminal Justice.
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: 4 e untruthfu

First, a person may be said to treat others justly :jru.t!;‘.'c 1:10(:?'6:6\;!!' ; tthhr; u;h i P(:kc[:md nt:y
when, in distributing some good or s AICLCh ' other means. She may, for example l;- :
them, she observes the principle of treating rele-  also §| or simply remain silent where o
vantly similar cases in a similar fashion; and she  false clues ) l 1]5; 2 e e . such
may be said to treat others unjustly, in this sense,  measures are calct W gt :ﬁ ‘ the truth,
when she violates this principle. For example, a ThI.S‘lS n(.)t.mISl;]ggcs ey tt. :haL L; Jrc.m
physician who consistently distributes medical ser- justified; it is rather to say tha : when they cong;.

' tute the rule instead of the exception, the person

vice among the ill on the basis of medical need ' ; . g L
would, ceteris paribus, be acting justly in this sense; in question has fallen below that level of truthful-

whereas one who distributes such service without  ness which we should normally require of ,
regard to medical needs, but instead with regard  morally good person.

to race or religion, would, in this sense, be acting 3. Being a morally good person would aso
“"’".Sﬂ’l" This is hso h“a"ﬁ_c o _typ'?’lg. rc,%‘"d seem to demand at least some measure of maral
medical need as the contro ing factor in distribut- courage. Indeed, it would appear that a person

ing health care; whereas race and religion appear
to be quite irrelevant in such a context,

We may, however, be said to treat others justly
when we are respectful of their legal and moral
rights, or when we give to them what they right-
fully deserve; and we may be said to treat others
unjustly when we intrude upon their legal or

could not be just or truthful if he did not have any
such measure; for it often takes courage to be hon-
est or to do what is just. By a morally courageous
person we mean a person who is disposed toward
doing what he thinks is morally right even when
he believes that his doing so means, or is likely to

moral rights, or when we treat them in ways in A his suﬂ'cring. iy suh@tantial‘ harkbip, &
which they do not deserve 1o be treated. For Am.t otle SUBRESLS, it is “the mark of a m"m
example, one acts justly, in this sense, when he 'O face lhmgs' tl:mt are, and seem, lem_hlc for a
keeps an agreement with an individual who has the ::;nt’ hclcausc";t '8 noble.to do s and disgrec
right to insist upon its being kept; or a jud ¢ acts 0 do so, .
justly, in this sense, when hl: hfnds dm:'n gwcll- And, therefore, we can say, along m
deserved punishment 1o a legal offender; whereas  Aristotle, that a person who endures hardabip e
A person perpetrates an injustice upon another, i~ for the sake of some reward—such as fame ot for
this sense, when he fails 1o uphold a binding wne—or for the sake of avoiding some
agreement or when he inflicts njury upon an Ment—such as  public disfavor or
innocent party. Snetions—is not truly acting courageously in .
Let us say, then, that the just person is one who %NS, for he acts not because it is morally right
is disposed toward 13::3(1‘:»3 others justly in borhof 10 30, but 10 gaiin a reward or avoid a =5
the above senses. That is, she tends 1o be consis. : & :
tent in her treatment of others—she does ,,;,0',:,,“ oft:.; 1,3 n;osal ;:uahty °:‘: s rson, D"ﬂ:,ymw
mally make biased or arbitrary exceptions, Butshe | g B rough Aot ing of
ed, for some individuals, the h they

isalsouxcmof;m«mwhoreq\mnmﬁmml ; irself for whic
rights and can a{mt!ly be counted Upon 1o make myt:,;::‘mntz ::cc&‘um':t!'m’? g
good on'hcr obligations to others. sible conduct—for example, the pimp, the

2. Being morally good would als ppear 1o ‘lealer, the thief, and the hit man. And

require being mruthful. By truthf) per those whon, characterize as being
meant one who is in the habig of SSCrting this h  miserly, tigh oL g to their
only if he believes them 10 be true. 1 s nnor alic
the habit of asserting things

informing his hearers,
ab{;m the truth. An
other hand, is in
which she dishelie
intention of decs
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rson, one who, he states,
qotle call and spend the right amounts and
: htvoebjccts, alike in smal! things and in
on the "¢ with pleasure; he will also take the
andtms and from the right sources.”3
iaht ‘f:]go ?\ristotlc, et us say then that a morally

also be, to some degree, a /ib-
erson Must
good P

;ﬂll pcrson.

5, We should also expect a morally good person
: . By this we mean that she is dis-
posed 10 do good for others when she is reason-
ably gtuated, and to dq no harm. And the concern
e has for the well-being of others does not arise
out of some ulterior motive but rather for its own
gk, Furthermore, she is disposed toward feeling
certain ways under certain conditions—for exam-
ple, fecling sorrow over another’s misfortune or
uking pleasure in another’s good fortune or in
helping another.

Itis not supposed, however, that in order to be
2 morally good person one must be disposed
toward benefiting others at great sacrifice to one-
«lf; nor is it supposed that such a person must go
very far to benefit or feel sympathetic toward those
who do not stand in any concrete personal relation
such as friendship or kinship. Still, a person who
does not go an inch to benefit anyone—unless jus-
tice demands it—and who sympathizes with no
one is perhaps at most a minimally good person.
But one who intentionally harms others, as a mat-
ter of course, with pleasure or without regret, can-
10t normally be regarded as being benevolent.

ndeed, such is a mark of a malevolent or morally
¢ person,

(0 be benevolen

-:;“S?’ t0o, would we expect to find trustwor-
shoy] d: a .morally good person. _That is, we.
cepin t’(}?u‘t s&ECh a person to be in a ha.blt of
tely i_‘ ¢ confidences and agreements which he
. re;ipts‘(_)l’ enters upon. Indeed, the person
ing dishs faith for. no gooq reason is nc’)’t just
“doy e_,oncst§ he is also being a “traitor” or a
“C-Crosser,”
id lsr’nhowc"“, is not to suppose that an indi-
Ust never breach a trust if he is to be a
Y 80od person. There are, undoubtedly,
‘ tances in which breaking
ly right thing to do—as
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ke their lot to be morally &
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: moral
one who is regularly dlSposc?ot Oh(cj? l(:xcvrnm:;::’cisions
thinking—that is, to com¢ tO
about rﬁoral issues on the basis of her o“;ln mg;a—l
principles; and then, in turn, to act upon ;l' ¢ ]
sidered judgment. Kant expressed this fact by say
ing that the will of a morally good person ( th?}t 1,
a morally good will) is one which is determined
“autonomously.” Following his usage, let us say
then that a morally good person is a person who
possesses moral auntonomy.

Being such a person is undoubtedly no easy
matter, for moral decisions are frequently difficult
ones to make. For instance, in cases of conflict
between one’s moral principles, one must weigh
one principle against another and then “strike 2
mora} balance”—as, for instance, in a P
keeping a promise involves inflicting harm ere
another; or when, in dctcrmining dia o upon
consequences of an act, one muyst baluc of the
good consequences against the g ance the
such determinations are clearl ad ones. And
logical deduction. All that On):: N0 mere matter of
expected to do in such cages j can reasonably pe
best. But it is a mark of 3 mOralls to try one’s Jey, I
son, and thus of a morall ya\ltonom()us h;
actually makes such an 1, B e i
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The Pure Legal Advocy,

Following one traditiony] % Co’lcept

the concept of a lawyer s asa A

that is, it may be defineq Sunc: n say i
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watchdc:jg may be defineq inm e ’lcuctg
of guarding property, o & '* B e
hammer may be dCﬁlZ’ed irn‘:-‘ w;lms of jy. Vhicy,
driving in nails. Hence, j“St:s
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watchdog may be defined as a dog which performs
well the function of guarding property, so too may
a good (effective) lawyer be defined as a person
who performs well the function or roic of a lawyer.
What, then, we may ask, 45 the function or role of
a lawyer? g
One sense of lawyer is that in which the role of
a lawyer is restricted to that of the client’s legal
advocate, and in which a good lawyer is thus con-
ceived as being simply an effective legal advocate.
This sense, which we shall hereafter call the pure
legal advocate concept, is exemplified in the classic
statement made by Lord Brougham when he was
defending Queen Caroline against George 1V in
their divorce case before the House of Lords. He
states:

An advocate, in discharge of his duty, knows
but one person in all the world, and that per-
son is his client. To save that client by all means
and expedients, and at all hazards and COsts to
other persons, and, amongst them, to himself,
is his first and only duty.4

The pure legal advocate concept is also more
recently suggested by Canon 15 of the ABA
Canons of Professional Ethics, which states that

the lawyer owes “entire devotion to the inter-
est of the client, warm zeal in the maintenance
and defense of his rights and the exertion of his
utmost learning and ability,” to the end that
nothing be taken or be withheld from him,
save by the rules of law, legally applied.

Given the pure legal advocate concept, it is casy
for one to conclude that the necessary and suffi-
cient mark of a good lawyer is her tendency to win
cases by all legal means. For, as was said, this M
cept supposes that a good lawyer is Smply 2n
effective legal advocate; and it is casy to Suppose
that the necessary and sufficient mark of ap eftec-
tive legal advocate is her tendency to legally wi
cases. A good lawyer hence en ‘
technician skillful in manipu
the advancement of he
this sense, the goo d
skillful chess pl'ay - al
chess to win his gam

Furthermore, given this concept, a |3
and indeed is required, to do certain kinds ¢
things on behalf of his client which would gy, d(.)f
narily be regarded as being morally objectiongy :
In such instances all that matters, so far 4 la c,c'
ing is concerned, is that such acts are legal mcan;
of advancing the client’s legal interests, For
instance, a defense attorney in a rape case may
cross-examine the prosecutrix, whom he knows t
be telling the truth, about her chastity for pur-
poses of casting doubt upon her truthful tesg.
mony. Or, he may permit his client to take the
stand knowing full well that the client will perjure
himself. Or, a lawyer in a civil case may invoke ;
legal technicality (for example, the statute of limi-
tations) on behalf of his client in order to defeat 2
just cause against him. Or, a corporate lawyer ona
continuing retainer may represent a client who
secks to keep a factory in operation which creates
a public health hazard by emitting harmful pollu-
tants into the air.

However, some who countenance the pure
legal advocate concept—namely, those sometimes
referred to as rule utilitarians—hold that such
immoralities as the above-mentioned ones are the
necessary evils of maintaining an adversary system
which itself does the greatest good. The working
assumption here is that the adversarial form ©
legal administration, wherein two zealous advo.-
cates are pitted against each other before an impd"
tal judge, constitutes the best-known }""’;1(:‘
maximizing truth and justice; and that, furt C.-
more, this system works best when lawyers:
regard their personal moral convictions
thereby restrict their professional activities &
zc"‘l‘?us legal representation of their chcxifs- il

If the rule utilitarian is correct, then IWYT. 5

: ustifie
SO conceived, can be said to be a morally J®> =,
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Nay,

.. morally good person. Moreover, | want to

4 I that, as a result of such shortcomings,
S“‘gﬁ;sulwstalltial disutility in the pure legal advo-
(_hm:-onccpt of lawyering which its utilitarian
:i;foncﬂfs n?rcl_v take into account in their utilitar-
justification of It. .
Let me emphasize that I am supposing, along
«ith Aristotle, that it takes exercise and training to
altivate the character traits of a morally good per-
wn; one is not simply born with them. My claim
is, accordingly, that the legal function as construed
under the pure legal advocate concept, with its
emphasis on suppression of the individual lawyer’s
personal moral convictions, does not allow for the
altivation of these traits and is, in fact, quite con-
ducive to their corresponding vices.

Furthermore, I am supposing that a lawyer
amnot easily detach his professional life from his
private life and thereby cannot easily be one sort of
person with one set of values in the one life, and a
qute different sort with quite different values in
the other ljfe,

Thc latter supposition is justified by the sub-
Suntial amount of empirical evidence that now
Ei"s‘s“:i;?rr}e]lgting the personality traits of individu-
o ti eir specxﬁc vocations. Opc arpbxgmt%

> 18 Whether individual vocations influence
fc:)t:“(l’t“ traits, or personality traits influence

: Vocation, or some combination of both;

0r 3 < a
.y one of these hypotheses would explain the
Orrelatiop.

Some g1y

2 personal
Sio ¢
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ies have supported the hypothesis
ty traits influence choice of profes-

ire dtlrac: 1S, that people with certain pcrsonalifies
I5fy ¢ Ciric .tf) Certain professions in _or(‘icr to sat-
teig ndividual needs. But even #f'this hypoth-
h.\'Pothcsrue’ and the other almvc-npcntigncd
“n f mCS.arc false, it is clear that the k§nd of per-
the w. "1 2 profession will remain a function of
Sf‘cciﬁczll the profession itself is conceived.
% on the hypothesis in question: We

—ha

l‘s?xpcct the personalitics of those choosing
2 nd upon their conception of
ect, then legal practice as

vocate model could
individuals contem-
Id feel comfortable
- discourages, rather
' traits of a morally
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Moral Shortcomings
of the Pure Legal Advocate

1. It appears that a lawyer, on the pure legal izdvo-
cate concept, will inevitably fall short of being a
just person. For although she does not violate the
principle of treating relevantly similar cases simi-
larly when she gives special preference to her

client—inasmuch as being a client would appear to
be a relevant dissimilarity for the purposes of an
adversary system—she does
tices through the violatj
individuals. For on this

3 concept t B
damental professional o gt lawyer’s fun-

bligation is t

' re specific i
tra Kant, may be €Xpressed :honc bc L
legally possible treat others not i

means toward winning you, Case. ”
For example, the criming]  gap.
thereby authorizeq to kno e

S Wi a .
mony of an INNnocent rape viclzf,iy.d°stro thwyer 1s

acquittal for his client; ang a civﬂln Order ¢, zesn-
qed to knowmgly deprive an la ris aﬁg tan
rightfully deserves by invokin Other P thor.
tatons for the purpoge of fug L Statyee ofat. he
interests. But we sha]j coﬂclu_rﬂ}en i d_l"ml
taining that lawyers, Jike an),o"“qt i ‘ene’g
to treat others with the respeds € clse, haye Majp
sons, have a right to insjg; uponwhlch ey, :sduty

3 Per.

2. Nor will the pure legy] ad
mark of truthfulness. For, from hvocate gy
gation there derives the secon darer cardinaft the
being untruthful where doing sq C}; Obligatl, O‘bﬁk
tribute toward winning the Case. Ann ]cga" on of
lawyer who complies with this obl; f’xfxm
who remains silent when she k Sation

b Nowsg tha N
has, under oath, lied to the courrt, Thet]hcr c]f)‘he

wittingly saying nothing, engages in )
behavior—she contributes to the Court’cccpﬁ"e
deceived as to the truth—and is op that Coj i"s
self guilty of being untruthful. Indeed, Scn,nt hesym.
adherence to this obligation could hardly Slll’ul.:,us
anything but an untruthful habir. Ppor,

3. Nor does the concept in question Suppe,
moral courage. For, according to it, the Person;t
moral convictions of a lawyer are irrelevane
his function and should not serve as reason
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zealous representation of clients, or for any sacri-
fices—of time, money, reputation, and the .l!kc—.—
which he may make on their behalf. l.ndccd, if he is
to do his job well, then he must get into the habit
of not being influenced by his moral ou.tlook.
Rather, any sacrifice he may make should be for the
sake of obtaining a legal victory, be it a moral one
or not. It is plausible to suppose, however, that
where morality takes a back seat, ulterior motives,
such as the self-aggrandizement obtained through
winning, will serve as the primary motivation,

4. Nor does the pure legal advocate concept
support liberality; for the pure legal advocate,
through her unconcern with the moral character
of her clients and the purposes for which they hire
her, gets into the habit of taking money from dis-
honorable individuals for unsavory purposes. She

for a good sum, to do the dirty work of 5 villain or
a scoundre]. Indeed, she then begins to sound
more like a hired assassin than like the liberal per-
son whom Aristotle had in view. The high-pr?ced

5. Furthermore, the pure legal advocate
cept does not appear to satisty the Minimy iy
dition of benevolence—thay is, the nonmy]
expected of a morally goo %
primary obligation, there
obligation to employ even
a client’s interests as are
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client’s interests unless she is also prepared to hold
in confidence the secrets entrusted to her by her
client. A problem with this view, howcvcr, aris'cs in
the case in which there is a conflict between ;
lawyer’s obligation to keep her client’s confidence
and some other moral obligation—for instance,
that of not harming innocent persons. In such
case, the restricted lawyer is required to keep her
client’s confidence so long as it is legally possible
and in her client’s best interest to do so, Her con-
sidered judgment as to what is, under the circum-
stances, morally best is then quite irrelevant, Butit
is a mark of a morally good person to choose what
she thinks is, all things considered, the morally
right thing to do in such a situation. Hence,
whereas a morally good person sees his obligation
to keep confidences as one among several moril
principles which may at times override on¢
another, the pure legal advocate sees her profes
sional obligation to keep her clients’ conﬁdc_nw
as binding upon her quite independently of the
moral propriety of doing so in any particular cas¢-
Nany event, even ifit is admitted that the _P""t
legfll advocate concept reinforces trustwoff_h‘"c.ﬁ
Which, itself, is a morally good trait, this S
0¢€s not show that the good lawyer, on this a‘J;
ception, can be 3 morally good person. For, 3 ”

ral

ave seen, there are further requisites of a mo
good life.

P T
7.1 have Suggested that an important quality ®
% morally good person is that he has mors4 cept
. However, the pure legal advocate ‘:0':‘.'.
offers no stimulus to the cultivation of [hlsoau
For, as we have seen, the pure legal ‘;,,,is
0habits a world jn which his moral judgtl i
quite besjde the point. If morality is fe’c‘r‘:nb’gt it
20 3t the leve] of the judge or the lcg'slaf:?’s' finn
the purview of the lawy e mus*
st know the ]aw J-c l’oh‘s
ivided 3"‘3’:’ ot
ily accon”’
gt wﬂ:lg law- 7 d‘;
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. correct, then it appears that the pure legal
45 s who scrupulously adheres to her
xdvo'caté ole, far from being a morally good per-
;cstﬂﬁtf;l t:e z’iven ample opportunity for becom-
pnjsshe is not alrcady—ql‘lite the oppgsitc. F.Qr
ill thereby be placed in a profcs;nonal Lll-.
e “conduciVC to her being unjust instead of
'mu;xtlf antruthful instcaq of trllthflll; unmotivated
by a moral outlook m‘st.cad of moral}y coura-
geous; illiberal instead qf liberal; 'callou‘s instead on
henevolent; morally irresponsible 1.nst§:ad of
morally autonomous. In short, she will fall well
below the minimum standards of a morally good
1500,
pcBux ifall this is right, then there will, it seems,
beagood deal of disutilityin the pure legal advo-
ate concept which, indeed, any utilitarian expo-
ment of it ought to consider in computing its
overall balance of utility. For it appears that such
personality traits as those mentioned above, when
asociated with our concept of a lawyer, can serve
only to bring disrespect upon the legal profession
ad, by association, upon the legal system as a
Whole. And this Jow regard may well lead to a
\mmonplace view of the adversary system as a
“en for the guilty and the wicked and as some-
°l;;}%t0tf()WhiCh the innocent and the morally gogd
e steer clcar: It can very well serve to‘dxs-
eing g‘;l’S‘OnS of strong mor'fll charact.cr from
ible iy ¢ legal profession. It is also quite plau-‘
the knoxfl::;e legql advocate§ who, by virtue of
igely . 8¢ ©f; and relation to, the law, are
- Uely sityapeq to contril et
n Ujyge o n r-nch to needed changes
ch e rc" ! not concern themselves with
. CIOMMation, Moreover, add to these
e lsuuhry involved in th ; g ;
me, In the unsavory acts per
ey ; Y pure leg) advocates on behalf of their
z:’ffssm ac “Olr_mal_ course of discharging their
ln:jk 0 i divi(:j:, llgell'n_ons~rhc injuries thereby
N there T Ica itigants as wFll as to othcrs‘—
ofnd°"i"g th St a strong prima facie case for
i, dversary system entirely in favor
Llangey M Mode| an inquisitorial model for
: 18 a concept of a lawyer in
oids these disutilities.
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tthe disutility
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Moral Aﬂ"m
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This further sense, hmaﬁ:‘r C:li:g'tpli in
18 : : or ’ .
agent concept, 15 exemplified, rd Chief Justice

de by Lo
ks on advocacy ma | -
gglirbum, in the presence of Lox;:; Br&lr%’hy:fbon
a dinner given in honor of M.

November 8, 1864. He stated:

My noble and learned friend, Lord _Brougfm'fh
whose words are the words of wisdom, s.axd
that an advocate should be fearless in carrying
out the interests of his client: but I couple that
with this qualification and this restriction—that
the arms which he wields are to be the arms of
the warrior and not of the assassin. It is his
duty to strive to accomplish the interest of his
clients per fas, but. not per nefas; it is his dy .
to the utmost of his power, to seek to reconcile
(tihc interests he is bound to n:laintain, and the
uty it is incumbent upon him to diSChargc

with the eternal and immutable ; p
eter ¢ Interests
truth and justice.5 o8
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The moral agent conce
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5Costigan, The Full Remarks on Advocacy of Lord Brougy, -
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on November 8, 1864, 19 CALIFORNI
(1931).

SNoonan, The Purposes of Advocacy and the Limits o
Confidentiality, 64 MICHIGAN LAW REVIEW 1492 (1966).

7See, respectively, Wasserstrom, Lawyers as Professionals
Some Moral Issues, 5 HUMAN RIGHTS 8 (1975); Bentham,
“Rationale of Judicial Evidence,” book 9, chapter 5, in The
Works of Jeremy Bentham (J. Bowring, ed.), 1843; American
Bar Association and the Association of American Law
Schools, Professional Responsibility: Report of the Joint
Conference, 44 AMERICAN BAR ASSOCIATION JOURNAL 1 161
(1958).
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Given the moral agent con_ccpt, }vethn;?ﬁbnc-

longer say that the gOOfi lawyer 15 Slm[:V }}io e

tive legal advocate; he is, rather, on.t:d v

tive in morally as well as legally advoca gthis
client’s cause. Hence, one cannot infer from

concept that the good lawyer is one who tcpds tc:
win his cases. For, on this concept, he is no
merely a good legal technician; he is also one who
conducts himself in the manner of a morally g,ood
person—that is, as a person with morally desirable
character traits.
It is evident, however, that a lawyer cannot so
conduct herself unless she also subscribes to the
moral principles to which a morally good person
would subscribe were she to participate in an
adversarial process. If our analysis of a morally
good person is supposed, then such principles
yvould need to be ones supportive of the personal-
ity traits set forth in that analysis. To wit, from
d?csc character traits we may derive a correspon-
ding set of ‘moral principles which are adjusted to
an adversarial context, | suggest the following for-

mulzgions, although other similar formulations are
possible:

®  Treat others as ends in themselves and not
as mere means to winning cases.
of Individual Justice)

*  Treat clients and other professional relations
yvho are rc!cvantly similar in 5 similar fash-
1on. (Principle of Distributive Justice)

* Do not deliberately €ngage in behayj
to ‘}ccslvc the court as 1o the truth
(Principle of Truthﬁalncss) .

*  Be willing, if necessar

: Y, to
lpcx.'sorfal sacrifices—of tichrar:(:nl:yasonablc
;:;Fy, and 50 on—foy what yoy just;ig Oé)ll-
leve to be a morally g6 cau s
(Principle of Mora] Couragc) S
Do not give mone
. Y 10, or ac¢

from, c.hcnts for wrongfu: a;u:

wrongful amounts, (Pri b

e Avoid harming ¢

resenting your ¢l

(Principle

or apt

pt moncy

.
LIPple o
plc

Be loyal to yo
confidences. (]
¢ Make your

of your abilii
them. (Pri

We can say that the above principles, or ones
like them, at least in part constitute or define the
moral agent concept of a lawyer; for they are prip.
ciples to which a lawyer’s _com?ucr must to some
extent conform if he is to function not simply as ;
legal advocate but also as a morally good person,

I am not suggesting that these principles are
unconditional ones. Indeed, to say so would be
unrealistic since they will inevitably come into
conflict with each other when applied to specific
contexts, thereby making it impossible for the
lawyer to satisfy all principles at once. (That is, in
order to be truthful, a lawyer may need to betray
a client’s trust, and conversely.) Rather, what I am
suggesting is that such principles impose upon 2
lawyer conditional—or prima facie—obligations
which, in cases of conflict, must be weighed, one
against the other, by the lawyer in question in the
context in question.

Let me offer an example which will illus.mfc
the difference between applying, in conflict it
tons, the above multi-principle model and
pure legal advocate model. In Lawyers’ Ethics 7

an Adversary System, Monroe Freedman cites
following:

: a
In a recent case in Lake Pleasant, New York,

defendant in a murder case told hi,s s
about two other people he had killed 2
where their bodies had been h"ddc.n' and
lawyers went there, observed the bOdlcs;;;W
took photographs of them. They did not %
ever, inform the authorities about the client
until several months later, when thclf ion t©
had confessed to those crimes. In add"?c and
withholding the information from ,-c,;inf""
Prosecutors, one of the attorneys den ts, who
mation to one of the victims® P s
came to him in the course of secking

ing daughter.8 i ab0*®
s n -
dman, the lawyers & ol

Sy dis *hsrgiﬂgwp




o to keep his client’s co_nﬁd.cnccs. But he also
; & rther (prima facie) olvllgatlops such as those
- oy hfulness, Individual Justice, and Non-

3 Trult nce. I think that a plausible case can be
malcwhcat thc latter principles were sacrificed to
“ mad: ;xtcm by the lawyers in the Lake Pleasant

i gJIiO

g zz at least insofar as their treatment of the r_cla.-
K ives of the deceased was concerned. And it is
0 plausible, [ believe, to argue that the moral weight
¢ of the latter })ﬁnc1ple§, t.aken Follcctivcly, out-
e weighed that of the Prl‘nc1p.le of Trustworthiness
n uken by itself in the situation in question. This
ly need not have been what the lawyers in the cited
n as should have finally decided to be the correct
a halancing of principles. The point I want to make
1 israther that the lawyers did have in the first place,
1 on the conception in question, the moral auton-
1 oy (as legitimized by our Principle of Moral
Autonomy) to make such a judgment on the mat-
te tr. It is just such moral autonomy—with its
a- weighing of competing moral principles, one
he ganst the other—that the pure legal advocate
in concept disallows,
he Of course, if lawyers are allowed such auton-
omy, there arises the difficulty of providing crite-
"ia for arbitrating between conflicting principles.
s difficulty, we haye seen, does not arise on the
S”:&Liga.l E}dvo‘c.ate model since the pure legal
"adm;‘ls{)m effect, msul_ach from makmg moral
dient's l; ‘Y'hcr unconditional allegiance to her
gal interests,
ak_m:i‘;:?rmz}tive view regarding how a lawye.r, in
1‘0&110[.;: 1W.lth the moral agent concept, might
e g V_llr_lg moral dilemmas Fakcs the form of
thic, cqu ltar‘lamsm.‘ A.ccordmg to such an
%00 foci\t'iOt our pnngplcs are to lw'c un_dcr—
Pringip) ng their ultmlatc‘yusnhcan.o.n frO_lT1
the 1 D€ OF utility, Hence, in case of conflict
. Uiy o 20Ut OF appeal will be the principle of
oV ! sle
ar o} o ny think, | such a basis fc
¢ Ving 1, , ' however, that such a basis for
10{ ate ), YIS moral dilemmas would be ade-
(2 Ovjection is that which has traditionally
0\!" mldc agaj ogasd -,

ethics which are not
5. Suppose, for
ing an influen-
ose also that
rtorney but
n to testity
the defen-
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vances toward him. Now

. . : s i !
that the politician in question 1s il th
. f bringing about a change in taxation
rocess O g .
thich would mean substantial tax n:fiucnons for
millions of Americans, and that, funhcrr}lorc,
these efforts would most likely be defeated if the
politician in question were cqnvxctcd of rape. On
the pure utilitarian criterion, it would appear that
the attorney in question would be committed to
allowing the politician to perjure himself notwith-
standing the defeat of the true rape claim; for the
greatest good would (ex hypothesi) be served by
allowing the politician to escape the charge of rape
through his perjured testimony. But in such 2 case
it would seem unjust (by the Principle of
Individual‘lusticc) to sacrifice the well-being of
the truthful rape victim for the tay reduction
Indeed, in doing so, the lawyer would arguably be
committing a grossly immoral act. Bue, jf
principle of utility untempered by SO;n so, th‘c
ple(s) of justice—such as the Pﬁnciple ofcI Pr.ln’cx-
ual Justice or the Principle of y; ndivid-
Justice—would be an inadcquatc o dis
3 > 8 fterion
tling lawyers’ moral dilemmas.

How then is a lawyer, on th
ception, to resolve antinomies in
these principles? Although I do 168 bctwecn
mula for doing so, this is not to suggest ANy for.
resolution is just as respectable g any Ot:lhat One
one thing, there is a difference between th €r. For
judgment of a lawyer thar is Sactually enly, ; e
and one that is not. For example, the il Ghteney
a lawyer who allows trustworthiness tog:‘:e"t. of
harm in a particular case without adequate kzmde
edge of the nature and extent of the harm, isole
respectable than the judgment of 4 lawyer w;ss
takes account of such facts. o

Still, once the facts are known a decision Mmuse
be made in their light; and I think it would be
intellectually dishonest to suggest that there is
some principle(s) from which we may lOgicaHy
deduce our decision. Principles take us just so far,
leaving the final verdict in our hands.

It is the lack of clear noncontroversial criteria
for resolving moral dilemmas, and the ensuing
feeling that ethics is, in the end, a matter of “far>
or “personal preference,” that may make some fee]
uncomfortable about giving lawyers moral auton-
omy. However, it should be kept in mind by those
who worry about the “gray” areas of ethics thar

dant first made sexual ad




358 CHAPTER NINE: LAW
is already an
ble part of the role .of some
or example, gven the
al rules and prece

need to rely upon

the making of ethical decisions
accepted and unavoida
officials in our legal systcm.‘F
“open-tcxturcd” quality of leg

given sct of facts falls under a given legal rule or
precedent. But if judges can handle their moral

roblems—and I believe that, in general, they do
handle them—then there appears to be less reason

to fear that lawyers cannot or will not handle thejr

—
PR

moral problems.

dents themselves, judges often
their own moral evaluations 1n

Discussion Questions
1. According to Cohen, what are the salient marks of a morally good person?
2. Cohen argues that a pure legal advocate cannot be a morally good person. What

does he mean? How does he use utilitarianism to show this point? Do you agree

with Cohen?
3. What is Cohen’s moral agent concept and how is i :
o s 8 p ow is it different from the pure legal
4. e : ;
B;;Kto t‘c;:;s:)’hgor.kcptual relationships between Cohen’s discussion of the attorney-
e Ezcid lci]’ img the four models of the physician-patient relationship dis-
el . manue! and Linda L. Emanuel in Chapter 72 What about the
autonomy provided by James Taylor in Chapter 4? :

deciding whether
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Gutmann: Can

and understanding oriented toward deci-
: king about both ends and means. I suggest
e wons why the obligation of lawyers to
o rcte \n';h their clients about legal means and
JChbc'mcndcmic to legal ethics in a constitutional
oo ‘fm.v_ And I suggest why each conception of
ﬂo:thiés should explicitly defend the delibera-
[:: obligations of lam_'.crs. I conclude that the
xstion, What is legal virtue?, true to its Socratic
jpiration, points to a more dchbcr;.m\'c concep-
son of lawyering and I.egal education. Lawyers
gould deliberate with clients, and legal education
gould prepare them to do so.
Consider the view of legal virtue offered by the
andard conception of lawyering. “When acting
s an advocate, a lawyer must, within the estab-
lshed constraints upon professional behavior,
naimize the likelihood that the client will pre-
wl™ To maximize the likelihood that your client
pevails, you must be not just an advocate of your
dent’s preferences or interest, but a zealous
abvocate,
The obligation of zealous advocacy has been
mply criticized by David Luban, among others,
= lpsing sight of the larger aim of the law in fur-
“8 social justice.2 The standard conception
Mikes Most sense in the context of the adversary
Ez:;ii}?f t‘in'minal la‘w, which does not of course
s dv():: most of what lawyers do. Even zeal-
tes of their clients’ preferences or inter-
%“ﬂ??yanl:jc held resPonsibl.e—lc.gally, profes-
i"‘iOﬁ’bv & morally—for‘thcxr actions. Aut_hor-
1 nSil;ilitvcn;s doe§ not immunize lawyers h‘o'm
horizarion bof doing wrong any more than
tiery e Y mlh.tary officers exonerates sol-
‘ %“Edoin W.f°“sd0mg. What constitutes legal
| Minciple otg ¥ Ofte.n-? tricky question, but the
heg Cses fesponsibility does not stand or fall on
rnnm?:";al ttuth of the standard conception
h‘ff. :lr M T wang 1o pursue its implications
b‘mg A lWOrsc than being a zealous lawyer is

RE

qatiol

Or incompetent one, unwilling or
one else’s cause as your
simply
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b ot d therefore do
for the sake of making a living, an an @ot
Il as long as they can g
not represent them we
ith i ir clients merely as means to
away with it, use their clien D
their own self-interested ends. In Lrltl(.lZl.ni .
standard conception, we should not lose sight o
the virtue of ardent (and perhaps at times zcalous.z)
advocacy. This is a virtue entailed in the legal obli-
b
gation to argue other people’s causes, not one’s
own. The advocacy virtues are necessary to safe-
guarding the basic interests of citizens in the face
of threats to their civil and political rights.
o PR p ~ g
But they are not sufficient, and for a reason that
even proponents of the standard conception
should acknowledge. The standard critique of
zealous advocgcy focuses on the need for lawyers
to temper thcu: defense of clients’ causes with an
appreciation o'f th_e largc‘r purpose of thejr legal
actions: social justice. Before we consider temper-
ing advocacy for‘ the sake of social justice, we
shoul_d 1091( carefully at the requirements of advo-
cacy itself. What constitutes adequate represent
tion? Ardent legal a'dvocates, like good dOCtoI:-
nf;eci to know_n.ot. just the preferences of thci’
g:l}ents, but their informed preferences, Like gOOJ
friends, good lawyers do not take every and
preference of their clients as dispositive of i;ln
they should do in their their clienes’ defcw a;
Unlike good friends, good lawyers knownsc.
should know, a lot more than theijr clients al; "
the probable consequences for thejr clients li?/ut
of various legal strategies. Proponents of o
4 B4 - the seap.
dard conception and critics alike can grant thy
ardent advocacy is sometimes a great virtue o:‘
lawyers. But we also should recognize that lawye g
are not in a position to know what their obligatiOn
of ardent advocacy entails unless they understanq
their clients” informed preferences. Such an under.
standing cannot be taken for granted, or assumeg
to be apparent from simply asking clients aboy
their preferences for legal services.

An internal critique of the standard conception
follows from its central premise. The case of an
ardent advocate should reflect .l‘1cr clients’
informed preferences. In general, if lawyers do

ot make special efforts to understand the
s > -es of their clients, then the
informed preferences

3See Charles Fried, The Lawyer as Friend: The Moral

Foundations of the Lawyer-Client Relationship, 85 YALE L. J.

1060, 1060-69 (1975).
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ecomes indistinguishablc
wyers cannot
hich their

are well

epti b

andard conception D¢t (i

;:?)rr; the indefcnsiblc' claim t;l::tg ltao ye
held accountable for any

Elcients consent, whether or not they

informed.

i aw, or at
Clients are typically not experts in the law,

least not in the part of the law for whluh ;hg’us:;l;
legal counsel. We need tofCl)’ Hpa ?gj- legal
to develop informed prcfcrcnqs regaraing ~grc
services. Whether we kl:lOW it or not? ;vc ad

dependent on lawyers for Uil Sngats
about the nature of legal processes and outcomes,
and their likely impact on our lives. But the
process of legal understanding is not one-way.
Lawyers also depend, or should depend, upon
their clients for understanding whether and what
legal strategies would best serve their clients’
interests. And clients depend on lawyers for advis-
ing us on whether and how to proceed with our
cases. The decision in the end is ours, not theirs.
But lawyers have a responsibility for helping us
make an informed decision by engaging with us in
a dclibgrativc process which entails the give-and-
take of information, understanding, and even
argumcnt'about our alternatives. Whenever ardent
agylgcacy is a legal virtue, so is the willingness and
:x:)l]:iyni:é t‘a‘g’)’;:;S to (;icll_ikbcrate with clicnts,‘
Wi ins ang | ely consequences of
standing of %hcir cclir:r;tz?dir?glrwn%iat an‘under-
after mutyal evaluation of th v Pl.‘c.fcrcnccs
Y : the [.)OSSI.bl.llthS. The
Ve virtues include the disposition to dis-

of good advocacy,

mundane example i

- ple illustrates this i ori
1 of the standard ates this internal crit-
of divorce |

icism

trying to understand their clic
erences with regard to marrjag
Vast majority of their cli
anything ¢loge to an
possibilities, Jeg
quences and exper
€ases in court o
lawyers take the

~respon 8}

When a client comes into .thcir ofhice saying_that
he does not want 10 pay his spousc a et if he
can get away with it, they tell h'lm tl}cy will do
whatever they can within the limits of the law to

help him. They can threaten his spouse with litiga-
tion over custody and scare her into settling for 2
minimum amount of child support.# And the
lawyers often succeed in this strategy or in others
that are also well-designed to satisty their clients’
expressed preferences. Their clients, on the other
hand, typically fail miserably. They are never
encouraged to consider the bad consequences of
their desire to punish their spouses, and by exten-
sion, their children, who may never forgive them
for the excessive misery wrought on their family
for the sake of selfishness or revenge.

This group of successful divorce lawyers could
practice their profession differently and still be
successtul as zealous advocates, far more succc&sﬂff
in one important sense. They could help their
clients examine the broader implications of their
initial preferences, and explore with them the pros
and cons of alternative strategies. The initial pref
erences of clients are sometimes, perhaps oftem
contrary to what their informed preferences !
be. It is not reasonable to expect clients to I
themselves, even to know the questions they
to ask, independently of the guidance of ;:ay
counsel. These divorce lawyers, therefore
seem like ardent advocates but in one crit! oot
they fail to fulfill the responsibilities f:nd !
advocates. They have not tried to understie
to help their clients understand, their l:onﬂw
preferences. These lawyers bear SC{"?c. rcsﬁx theif
ity (not necessarily “full” rCSPO"S'bdi:’:lse clients

clients’ uninformed preferences, 2o P
: tive
typically have no reasonable alt:'r‘ﬂ; abO“'v_ 3;‘
jes 4

depend on lawyers for informing M€ egics
pitfalls and possibilities of the lcgs:’“;:t lﬂ;o:f
able to them. (These larf’y::: also havjpubﬁ‘
responsibility because cli€ an

EReat Eaa_ for i fbrminslih‘,msf rating !
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» this defense of deliberative virtues is
u

ictim of r: t her
examining an alleged victim of rape abou

B e i i : - . ole
: lete, and we can expose Its Incompleteness irrelevant sexual history) as necessary to the
; 'w.onsidering a more compelling tOnception of obligation.® If the justification fails at any stage, ~
[ ¢ . . : > x . . e -
) |Nw the justice conception. Ardent advocacy may it does in stages three and four of the parentheti
Hv: r ~ ; 2 . A 4 . - . -
. i pecesary virtue for lawyers in their roles as ¢y example, then lawyers are not justified in acting
i ocates, but lawyers tﬂ“n'O}fl kHOW‘lf ’fmd when as zealous advocates.
i jy should be advocates wit folut thinking about Whereas the standard conception defends zeal-
5 the larger socmll ?l'fl’oiif f)_ S s Particular  oyg advocacy as the primary legal virtue, the jus-
j shout the central p J'Lledo s Nigsoctal JUs=tice conception views as virtuous only those
i ieina constitutional democracy. (Of course, this dispositions and acts re uired by the legal l
ay that legal practices as we k " SOcial il . . P o
: isnot to say that leg s G kowithen  ofigad Justice. The justice conception highlights
f ansistently serve tl}c cause Of_SOC'ﬂl‘JUSUCC, but  ap important legal virtue that the standard con-
ather that the social justification of some legal  ception neglect d : i .
_ iticall s I giects, or even denies: the willingness
1 rvices rests critica y on their doing so.) The core and capacity of lawyers to act accordi
ofthe justice conception is captured by the Model demands of justice, rather than th ng to the
Rule’s characterization of a lawyer as a “public cit- en th 1 ¢ preferences
Rule’s ch i taAvyer ' . (even the informed preferences) of their ¢Jj
i ixn ha:r;ng special responsibility for the quality of when the two conflict. Partisan advocacy i
i putce.” B s oy justified for al] legal roles. Even when ad‘?(,,cs S
. Thc;usm_g comcpn(_)n, a5 one might infer from Justified, zealous advocacy may not be, Anq acy is
r lf:s abel, shifts th_e primary virtue of lawyering  ous advocacy does not justify certain o zeal-
r :.m.aﬁivomcy to' justice, Advocacy, even zealous behalf of one’s clients (such as discrcdm'n a cls ¥
§ (a\(xauy, may still be an Important virtue for  tiff by raising irrelevant facts aboye hcg,- sl
me) lawyers, bt only insofar as justice history). S€Xual

demands;, J¢ would

b . be surprising, moreover, espe-
"lyin a society v

ly iy here some people are econom-
s antaged and socially stigmatized, to
o[u:t ;:stu:c alwa){s, or even generally, dcmands
Tature of Vo.LaCX of lawyers, I'Cg‘ardl.ess of the
o their cliengs’ cause. The justice concep-
L Wha &? g0t dc“_"&ﬂd that l.ayvyers aim directl).f at
‘ gt ], .cc‘”“ JUSt, even if that means arguing
It clients’ cqyse. Where the adversary
® Justified, o are lawyers justified in
their clients’ cases. But the adver-
5 N0t justified in all legal contexts, and
o, mea,c]ilt 'S, it May not justify zca.ilous advo-
%’scic"t ng Maximizing the likelihood that
Wiy U3¢ Will prevail (which is what the
l e, 1 f‘()nccmion requires). The virtue of jus-
‘“mticnt?l.o " David Luban’s “fourfold root of
o j“stjfy (Cilzomng,” requires that lawyers be a'b-lc
dky'el the legal institution within which
’ em of criminal jus-
rocate for clients)
their role obli-

N ——

—
? =
= 3z

Louis Brandeis is sometimes cited as
digm of a virtuous lawyer on the justic
tion—someone who put justice first j the Pracy
of law. When he was acting as legal cQuige] ce
William McElwain, the owner of 4 large shoe £ to
tory embroiled in a labor dispute, Brandeig toalii
McElwain in front of John Tobin, wheo Was repy,
senting the striking workers, that Tobin w: &
“absolutely right.”” Brandeis proceeded to co"_s
vince McElwain to end the seasonality OfcmpIOy_
ment that was troubling his labor force.
McElwain’s company flourished. Whar should we
make of the Brandeis example? | think thar it
demonstrates that the demands of justice on
lawyers are both greater anc! less than what propo-
nents of the justice conception commonly convey,

What more could the justice conception
demand than that lawyers t’olloyv Luban’s fourfold
root of sufticient lcga‘l reasoning? ‘Wc need not
question whether the fourfold roo’rlns sufhuf:ﬂt to
reasoning to wonder whether lc'ga' r‘ea]s’onmg of
this sort is sufficient to acting justly as a lawyer. In

the

{etailed description and defense of this conception of
6For a detd

ics see an, supra note 2.
al ethics, sce Luban, i P
I;;f;'a.ll.cm Strum, LoUIs D. BRANDEIS: JUSTICE FOR THE
hilipp: >

ProrLE 96-97 ( 1984 ).
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1ega] reasoning that must
focusing on the steps of lfgldicrtﬁgsrl‘: prfponcnts of
be satisfied by jusUﬁCd 1’6;5(2 something critical for
the justice C?ncc-pmi}r:et?awvcr-clicnt relation that
granted concerilB Lo o andeis example may
some questioning of the Br -Elwain in front
e SuppO;}C gmndel‘s‘atboslghf\tgv right” and left
‘Tobin that Tobin was “ )
zfar{(t)lt::t]. tI};nmdcis still would have rel"’cs?"md d;j
right position to his client, but McE.lwam woul
have been far less likely to abide by it. He mlght
well have fired Brandeis and gotten himself a
lawyer more sympathetic to his cause. Or he might
have gone along with Brandeis out of deference to
Brandeis’s legal expertise even though Brandeis’s
moral position on this matter was largely, if not
entirely, independent of his legal expertise. Or
suppose Brandeis had deceived McElwain into
doi.ng the right thing, thereby pursuing the cause
of justice with morally suspect means. For lawyers
to d»:orkf cl‘ﬂ"cct'wcly in bfingi.ng bqth the means and
:}r‘lc n(:ustd‘l:, l(ril_to conformity w1th social. justice,
inty o ¢ disposed not to deceive I'hCll.' clients
1_0 oing t.hc rl_ght thing, but rather aid their
jcu]s?ct:,m deliberating about the demands of social
tthi?POtf;lCntS of the justice conception conflate
i u: at lawyers have a greater responsibility
thcg ha‘:n{susmtlgcrc(by virtue of their role and/or
Power to do so) with the idea

Decepyi i
Depe social  Jjustice
1S therefo, fclients i the service of soci; lJ i
2 ¢ suspect for both P
> nscqucqtnahsr reasons. Jyg

Y authoriziy, la crs'

P°:d°ntly of their
Unauthorj
thc ends lawl;ud

Had Brandeis deceived McElwain or simp}y
quit as his legal counsel because he deemed
McElwain’s cause unjust, the story would illustrate
2 weakness of the justice conception as commonly
articulated, rather than its potential strength, The
commitment of lawyers to pursuing (what they
believe are) just causes is only half the conccption;
the most commonly articulated half. The neg-
lected half is a disposition to deliberate with their
clients with the aim of arriving at a mutual under-
standing of what justice in a constitutional democ-
racy permits or demands. By its very nature,
deliberation is subverted by deceptive means.

If their cause is just, why be so concerned with
the means that lawyers use to pursue justice? Why
recommend deliberation between lawyers and
clients, a sharing of information and understand
ing on relevant matters, rather than that lawyers
use their legal expertise and authority simply to
convince clients to do what they, the expert
lawyers, believe is just? Luban uses the Brandeis
model to illustrate the noblesse oblige tradition
law, where lawyers use their authority and exper®
ise to pursue that understanding of social jusic®
they think best.? This is not the deliberative mo
even if it eschews deception. Deliberatio
demands far more. It requires an active engag®
ment with clients that aims at a better underst
ing of the value of legal action and its altctf:: had
than either party to the deliberation probat™ on
at the outset. The value of the best legal &
behalf of a client may often be its C?"t."bl’f
the pursuit of social justice, but social 1‘:;;,-,;!&
not routinely be pursued by a legal Coum.
pendently of the client’s informed %onsz has O

The demand for deliberative V{'_‘“’
distinct sources internal to the ,'usnt-“;‘. o
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of law, and one external to It (t g cpn:;"d,

haracter ¢ as
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. Jients, but they are also, by vmuc.(?f
gun theif © and professional autonomy, politi-

# opert werful and therefore potcntiall)’_
ally '?0:. tgosubvcrt social justice in pursuit of
0! kel rofessional or personal interests. Legal
KhﬂrO~“nd[:)cs not make lawyers more committed

mfxusc: of social justice than their clients, and
_‘O.l}:;d to see why it would. The justice concep-
g;xhcrcfbff cannot credibly c.laim tl.]at the dis-
iion to pursue just cnd§ IS a virtue more
gsinctive to lawyers than their chcn.ts. Nor can it
athorize lawyers to act upon their substantive
wnception of justice independently of deliberat-
ng vith their clients about its content. Were the
m;ticc conception to recommend such independ-
at action beyond upholding the rule of law, it
vould be justifying a form of tyranny.

It does not follow that lawyers must defer to
tir clients’ preferences as required by the stan-
&rd conception, but rather that deliberation with
dients places an important internal constraint on
‘m_d opportunity for) the legal pursuit of justice.

S tonstraint is important both because it
fespects thc principle of informed consent, and

U It increases the chances that justice will
f‘:;“!c’lstdli)sl:r%cd and the virt‘u.e of justice wil! be
iong Cmor:-r:-t‘Cd among citizens as constitu-
oy e L;CS _require. An‘]' analogous

i Sl tnt.y different) set of'lr)ternal. con-
0 gy 1 ;’Jlldng, where judicial delibera-
e g andne Or more opinions 'that are
™ oy l;érs ¥ 'flt'idrcssed to, competing legal
The Wcom,r:, me§ on the case,
hther i endation tha
"B of the ¢o s fOllo-ws also fr
tong| m0~"t.€nt of social justice in a constitu-
Maeg Y. Constitutional democracies are

0 cope With reag able disagre
a8 Gisagreer onable dnsagrcc:_nents,
ang ; €nts over the content of social
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“‘dauth al Mocry {

lawyers deliberate
om an understand-

rize g cies must be constituted by,
on °f80cia;'3:hc.lals t0 act upon, a public

hi ch itself is not uni-

ONn over its

Gutmann: Can Virtu

363
o Be Taught 10 Lawyers?

1 i ‘ontent.
i ust its €O
- reasoning, not Just
: Otb rclawycrs t,hcmsclvcs is not cnoug:t,
1 gnizant of the facts, tolera

and understanding of human nature lcg’-fl rcdwitiont
ing is. Neither is deliberation a sufficient con »
of legal justice, although it is both necessary an
lected. i
anI have outlined two reasons internal to the jus-
tice conception for lawyers to deliberate with
their clients. There is a third reason that becomes
apparent only after considering the limited scope
of the justice conception in motivating what
many lawyers do for a living. The justice concep-
tion would of course claim too much were it to

require lawyers always to manifest the virtue of
justice in their actions,

proces
Reasoning D)
however logical, co

con;cption that rests on the distinctj n
furthering social justice and help; X
good lives according to thejr ch:tn%i pct: ;o
social justice does not demand such help b
ply permits it. Social justice need nog be tu
mary aim of legal counsel and action op beh
clients. Helping people live good lives jg A
legal counsel consistent with social ju
not dictated by it or directly aimed a¢
legal services simply help people live
according to their best lights.
Whereas the standar

stice, bur
1t, Somc
good “VCS

d-gonception needs to be

social justice.
Many people need lawyers on occasion to help

t social justice, but about

ple to enter the legal professi
slon 1s, or at least can be,
this regard.
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We often need help in thinking abgut our own
well-being, and lawyers can hclg us in sntuaFl;)ns
where legal services are a potential means of ?Ir*
thering individual well-being. Many nonadversar-
ial legal services are only indirectly rclcvapt t,o
social justice, but directly relevant to a client s
well-being. Lawyers who further the well-being of
their clients without injuring others do good in
the world, even if they do not contribute to the
cause of justice. The differential ability of citizens
to afford legal counsel is of course a matter of
social justice, but income maldistribution does not
obliterate the good of this common form of legal

ad\i{gi‘]scar)é lg;u:ss or the pursuit ¢, sog;?;unll a
Anthony K, “ier conceprig Miculagey

i 2 habit-formmn . "IN rou bly as folgme - Y
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It can cultivare jg Practical jy,q d habi that
Living a 8ood life in the 1,0 I bromesis
chara.ctcnzed primarily by practi atht Wing , life
by client advocacy or the pursni:aofu N, not

2 i 21 th.c law. Boghy client 54 s‘oc A

pursuit of socija] justice are tog Cyieass:
serve as adequate motj i ol
become lawyers.
lawyer who choo
reasons alone,
instrument by w,
be achieved. He
dull and unrewar

g Jlﬁvw i

the most economical route to whatever political
arrangements he values fgr their own sake,”10
This particular worry is not warranted for two
reasons. One relates to Kronman’s overly restric.
tive understanding of the public-spirited reasons
for becoming a lawyer, and the other relates to 2
narrow notion of the nature of practical judgment
in law. The insight of the character conception js
that law at its best requires the virtue of practical
judgment. But the conception, as Kronman pro-
poses it, unnecessarily Separates public-spirited
reasons for becoming a lawyer from the exercise of
practical judgment, Suppose you have public-
spirited reasons for becoming a lawyer. You want
to contribute in some smal] way to defending peo-
ple’s legal rights and obligations. Another element
of your public-spiritedness is that you believe that
the equal defense of every citizen’s legal rights and
obligations constitytes an essential element of the
public good in 4 constitutional democracy. You
correctly believe thar by the very process of com-
betently defending People’s rights and obligations,
you are contributing to social justice. In being
Motivated by socjy] justice, you therefore need not
ave anything resembling a purely instrumental
relation to your work.
Ven if your atriryde toward legal work is not
Purely 'NStrumental, coyld ¢ be, as Kronman als0
Sllgg,cs.ts> that the legal practice of defending citi
Zens’ rights ang obligations is dull and unre ;
e esbotiallypby by to the practicc 9
fc‘”;“:';z‘ Judgment? Even this more qu?liﬁc:ir:’;n
R mxst‘l.n‘derst;,md.mg of how d}t’yﬂu‘oﬂ&
nd citizens’ rights and oblig b
SWYers should ot simply enlist what they el
f‘dcﬁ the begt legal means to pursue ‘V’.'atts
:onsxdcr. the most justified ends for their c}:c:! i
; : ;:: ";‘-C of social justice, law at "fis (:scswc havé
s the cxepit 7o of (et 410 (e
& & practical judg e

Fog o - mu
n with clients, the ™.
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o "+ of practical judgment. :
¢ )‘lrtl s describes a person of Practic
Kront c‘ombi ning “a compassionate
pent J?\ﬁ viewed simultaneously from
Jlref"{‘l'] and as someone who “knows ol

% ¢ thap
[Jn‘i; do because he feels \Vhat thC}' d() not.”12
Flhijcal judgment is “marked as my}, by affe,
o ; ;

o dispositions as l}y ‘intel!ccmal Powers »13
mfre is much to be said for this undcrstanding of
T::i[ical judgment insofar as it inc.ludcs the dispo.
Lion of lawyers o symp:athlz'C thh‘, and thcreby
better undcrst.and, the situation of thejy clich
But pmtical'Ju'dgmcm n lcgal Practice canpoy
smply be assimilated to practical judgment mope
gnerally. According to Kronman, practical judg-
ment requires more than knowledge of i oy
and cleverness; it requires

the same combination of sympathy and
detachment that a person must possess in order
to deliberate wisely about his own ends. The
wise counselor is one who is able to see his
dient’s situation from within and yet, at the
same time, from a distance, and thus give
advice that is at once compassionate and
objective, 14

What is missing from this description of practi-
al judgment in the law? The lawyer of pr;.;cncal
ldgment gives advice, but he never (according to

oIman’s many descriptions) needs to “O.nSldC;
the Judgments of clients, their understanding 0
What g good or just. By now, it will cofme as no
SUrprise that the element that I thin!( 15 mlss:ni%
om thig understanding of practical Judgmcnagc
¢ disposition of lawyers to deliberate, tO Cn% of
.‘“F their clients in the mututal intchh}:l,n f the
;”f()rmation and understanding, rthc'l;)]: r‘::com‘
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366 CHAPT i o, 1 legal education 1 self-consciously

. -omplex pro- o & he iberative virtues, and i

f practical judgment with regard to comp pher aimed at teaching the deliber , and if

of practical ju¢ hat affect the interests of ot legal practices are better designed to encourage

tcssnolnal d;‘g;;):tsical judgment is, as the characltTr ligvi/ crl; 'S deliberate: These are of course two big
people, an an_ indispensable ¢ : , .

e 3 - st leave largel
conccptlfon LgrerLtly_;;g%FSli;ym do not delib- “ifs.” th?lcl; [ now mus gely in the
virtue of good lawyernng. ir own hypothetical. : :
erate with their clients, if they pursuc tl;? ehelt In conclusion, I can only mention, briefly and

-onception . . .
i tentatively, two ways of moving legal education

indcpcndently-arrivcd-at J
i i .al iustice, then they act ) Wa) : . : |
clients’ interests or social justice, y e ockion  reehig AN

paticmallsnca“'):;sttlreatllnziigth;rc;:lcsstsni;::hi?;::s, virtues. The first is a change in law school educa-
::thcsvtel?anmg\ds )1,;1 themselves, as constitutional ~ tion that wou.ld parallel what h.as been happening
democracy demands. If lawyers deliberate with  in many medlca} s.ch'ools anq for related reasons:
their clients not only, or even primarily, about  the expansion of clinical practice for the purpose of
social justice, but about the ways in which the law teaching future lawyers how better to communi-
can contribute to their well-being, then many  cate with their clients. Clinical practice is perhaps

more often viewed as a means of encouraging law

kinds of legal practices can be motivated for
public-spirited reasons and because they are con-  students to pursue public interest law, but clinical

dud(‘ilel' ;o. liangl a good life as a lawyer. Living 2 work need not be motivated only or even primarily
%V?& tl;Clmt ; avlv is dcpc?dent upon doing good by this purpose. Clinical practice can also be
1 ar: :(\:;, 1;; awy«;:_rs can do good even when  designed and directed to cultivate the skills and
soc?al N sfrh'.co.n sciously serving the cause of  dispositions of deliberation, which should charac-
characicr conce ;isolrsl arfl' llmp(;:rt)ant s LS the terize good lawyers, whether they enter the world
i g l!:cing a01a ‘;\;ér 2 S;hl:;l gl:};llC-lSpg' gf _corporate, private, prosecutorial, or public
deliberating with them : ople by efense law.
(and cannogt) help thcnn11 ilil\)/gl:lt gl:;:)z ltil;c gwl can  Aseccond way of moving legal education further
PFOPlC ip this way requires lawyers t(f .ha\?cpltr}:g in the direction of teaching deliberation is for reg-
:::: (:'f Pl'flc.t_ica! judgment, and a necessary elce. E:lar ll"lW school courses to scadu I gLE
2 of practical judgment in the legal realm js the owledge and understanding that is necessary o
ISPF(:)Sl::l?]:]rr:O }iclll_)rcl:atc with clients. ;‘ake informed judgments about alternative lhc
© summarize: The standard conceptio strategies. This entails teaching students t0 t
the justice conception, and the charaitcr Ilc())lfcl:w.’ n philosophically and empirically rigorous ways
P~ about the value and consequences of pursuing
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Cases
| is not the unique responsibility of 1aw
0 osition to deliberate and the skills of delib- citizens. 16 It is nf)t 'cn’ons to teach dehbcnwﬂ.
msl-y. e should be considered an 'Mportant part of  schools or lcgal instity s tench: andi & e
T { ‘mnor:'rruc, whether one subscribes 1o the stan-  But deliberation is not easy bréb h’c Ip it et,
) [,ge | .‘Oncgprion, the justice ~onception, the char-  nixicedl dcmocracy can use . can get
t}:g ! o ;Onccption» or a more (yet to be articulated)  pot only but especially from lawyers and professors
3 e rehensive conception of law, Delibemrion‘ I of law.

i coTPargued elsewhere, is also ;3 disposition that
tioy, ha;;ic education should try to teach 4] democratic 1Amy Gutmann, DEMOCRACTIC EDUCATION 50~52 (1987).

g pu
an\re :
Ugy. Discussion Questions
r:)mg |, Gurmann argues that there are three traditional ways to understand legal virtue.
iens;‘ What are they and why does Gutmann believe each one is incomplete?
{m?t 2. According to Gutmann, what is the deliberative virtue of lawyering?
Taps 3. What suggestions does Gutmann put forward to solve the problem of lack of delib-

law eration with clients? Do you think her suggestions will work?
lical 4. Cohen described two competing conceptions of lawyering, the pure legal advocate
arily and the moral agent. What connections do you see between those concepts and the

be ideas discussed by Gutmann?

and
rac-
5ld Cases

e BT
her Anthony sat staring at his attorney, Mr. Tucker. After awh.ile he spoke: “He insulrcd.mc
eg- sveral times. T lost my temper. I picked up a metal_ bar lying on the ground a?d I hit -

the him. L hit him over and over until he stopped moving. After that I ran. I didn’t know if
110 €Was dead or not. I didn’t care. I just wanted to get away. Later, T found Olllt that he
gal ¥as dead. I feel bad for what I did, but I don’t want to go to jail. What should I do,

ink ~. Tuckers» : i o .
2y’ Jim Tucker has heard such confessions and pleas for help many times. “Where’s the

ing Metal b Tony?” =

S 3 : e vill find it there.

c,n; «I.thrcw itin the middle of the river. No{oni:r(\)n You'fe bl

37 e, Pll tell you what you’re going to do, Tony.

L You're goj ad not guilty.” o

% 1 ok e ABA Canons give Mr. Tucker in this

nd  § o8 A}'COTCling to Taylor, what guidance do the

the | nd of cage: ‘ker’s decision to have his client

us 4 IOW Would Monroe Freedman respond to Mr. Tuc

ve Plead no guilty? aw give in this kind of case? :

od i Cording o Taylor, what direction does case :Ar\l\]cglimi" of an attomey’s oblice

; ; - % - n S

i - OW Might one use moral theory to determi

. Tucker’s rec-
:ant? Would moral theory support Mr.
: oo 10 be an advocate for his client?

Ommcndation to plead not guilty?

. ail has

son. Her attention t(i) lc.‘irem':l‘ shm-ldc

r J . . ife ha d
Ty owWarc 3

. ntation towarc, he

R On'cr the first time in her life, s

o

; : -areful pe
always been a meticulous «‘{].d nge Sucih
impressed her family and mcgnf.brtuna
¥ effective corporate lawyer.

tely, f
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hard place. Terry received an anonymous phone call
1 she has been friends with for a long time and who
own his factory in ordhcr (tjo gamdth}::' msuranlcdc

as j i r that he wished “the damned thing wou
monczfl. * tt:rcuf :ztl’\r:cznl}l,i\sii(:)ﬁdbl‘:n:}sl.’l’]i\s an officer of the court, she knows that she
guur; Cgr\:rfrrlom her client in order to stop him,-but she c.ioS:sn’t.know hqw, 0!1 one
hand. she knows that if she expresses to her client the llp11ts of her confidentiality, ic
clicnt’ will not be honest with her. On the other hand, if she does not express the limits
on her confidentiality, the client may confess and she will be required to break confi-
dence with him and turn him in. Neither prospect seems ethically acceptable to her.

finds herself between a rqck and .
stating that one of her clients, a ma d
owns a failing factory, plans to burn

1. According to Pizzimenti, does Terry have any justification for withholding the
limits of her confidentiality?

From Pizziment’s perspective, suppose Terry decides to advise her client of the lim-

its on her obli.gation to maintain confidentiality. Will such a revelation support or
hamper her client’s autonomy?

3. Inlight of all the articles thus far discussed, can i
i > ou think of v chat
Terry might handle this situation? y ink of any other way tha

4 Above it :
‘:‘l(a)or;lc ;l':l‘ii btciyond th? limits of her professional obligations, does Terry have any
P onganBend, if necessary, expose her client’s intentions?

2

Case 9-3

: a fair tr: : ave his moral and legal rights protcctcd,
ately deceived the court b;,r :vr::}ihh; l-“s zeal to represent his clicnfs, Bcison has deliber
S !" his ming Benson beljey : dln-g evidence and encouraging his clients to lic in
do, which is 1o prote S hicls 9"13' doing what 2 good legal advocate Wo.u'

oy 't his ¢[j
that this is exactl €t his clieng s

Y what armed at all costs. also sal
7 A morally g6 per costs. Benson has

: Pinion? -ate and n.
2. While Beétid cxl:?l:l' V;/h‘at would Cohe (Pc.rhaps) a morally good perso

individuya] justice, moral courage, and 1o

: 4 $ gnore t inci y Iness.
3. Using Cohen and the hink he i cthically jusn‘f?:dl; Briciple of ol
Chapter 1, describe how someone might
Case 9-4 ¢ only morally right view.

thcy 14} e 1

St Cories
S claim that hjs View il:

ars an
to Mary for six )"‘u’
odcd-




dose fiends. More importantly divorce puts the childr

aiddle of the fight, at odds with each other and with the pa
fut the cOUrt SYSTEM, More often than not, awards custody of
aother and awards both child ang spousal support. Jim’s atto

S on for Marriages to change around the six ol
poth of the partners feel like marri

 brief period of time and with
somey ends his advice with

advice | discussion of the importance of the
psychoIOgical stability of the ch

ildren and the overall stability of sc

. Does Jim’s attorney’s approach to lawyering fit the standard co
justice concegtion, or the character conception? Do you think th:
conceptions fits Jim’s problem better than the other two? If SO, W

2. Do you think that the advice the attorney gave Jim satisfies the delibe
tion attorneys have toward their clients? How do we really know if ]
has satisfied this obligation? Are the attorney’s last two bits of advice co
inconsistent with this obligation? (Could the attorney even be overste
boundaries by imposing certain ideas on Jim?)

3. Suppose that you are Jim’s attorney. In light of Gutmann’s article, how we,
approach Jim’s problem? Would you advise anything different? What, if an 1
would the article by Cohen contribute to your approach and advice? What af;

the article by Faber (in Chapter 4)?




