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The second major change has been the stripping back of the award system.
since 1996, federal awards have only been able to deal with certain ‘allowable

matters’.
Thirdly, there has been an increase in the number of workers who are not

covered by industrial instruments (that is awards and/or registered agreement

at all. Historically, it was mostly just managerial and ZZ‘;rtain pgofess‘:::\:)l
employees who were not subject to awards. But in recent years changes in
the composition of the labour market, allied with legislative reformsghWVe
signiﬁcantly increased the proportion of the workforce who fall outsi:ie‘the
award sector. In particular, nearly 10% of the workforce work as independent
contractors rather than as employees. They remain subject to certain forms of
statutory regulation, but this regulation deals with a much narrower range of
matters than is the case in relation to employees.

A mix of federal, State and Territory legislation 1.10

As is explained in more detail in the next chapter, there was for a long time
no clear delineation of legislative responsibility over employment matters
between the Commonwealth, the States and the Territories.

For essentially historical reasons, some jobs came to be covered by federal
awards, while others were subject to State instruments. An employer might be
covered by different awards in relation to different types of employee.

For a variety of constitutional reasons, it was also more common for the
States and the Territories rather than the Commonwealth to pass legislation
directly regulating employment conditions. Even where a worker was covered
by a federal award or agreement, they might still have a range of conditions
or entitlements prescribed by a State or Territory statute, at least where the

federal instrument was silent on the matter.

Shifting the balance 111
With the enactment of the Workplace Relations Amendment (Work Choices) Act

2005, a historic shift occurred in the balance between federal and State regula-

tion. The Work Choices Act amended the federal Workplace Relations Act 1996

(the WR Act) so that it covered the following types of employer to the exclusion

of most State and Territory laws:
almost all employers that were corporate entities (as opposed to sole

traders, partnerships, etc);
« all other employers in the Territories, and also in Victoria (thanks to a

1996 deal between that State and the Commonwealth);

« all Commonwealth agencies.
The effect was to bring at least 75% of the workforce within the federal

system of regulation. These workers were generally now subject only to
federal awards or registered agreements, if they were covered by industrial

%




image8.jpeg
112

reements previg
! in o awla ;:;t:if;fnts. It WasIZ)nly elrlrfl}ioayiplicab
; ra ' :

instrun1ent5;:vaerted into f; S:S that were IEftttoti'i[::i:Sg_ulatIOn. 2 3

them Were :hea ove € tant qualifications (o] s o of. 2 K

ing within ore o import en for employerg.; Soho were .SUb]ect - llity

There Wer€’ ev £ State and Territory legislation S &M

however: 111 certain 1’,\’Pes);)S such as workers compensation, Wor ‘)ntinue

federal s)fsfi'm,ably on matte , service leave and child }abour‘ 2ty

o ‘;i“c"immmm” IOEEPIOV ers, not just those in t}}e categorie};ffQ g

and satef)',. applied toall e plojels ratioat ot [ 3
feder:].lf::-‘ :‘zamp[e, the su‘}/ave;jk pus o arentes oy

dl’o};:;)"c {s said about the

ly b

to operate:

While gh,,
2007 ‘rolled back’ some of the Changes, it maj, ‘flbor
d in

’ j Nt

i federal (or ‘national’) system that applieg as wj d:l‘“?d
the idea of haVlI‘_itgviaS able, unlike its prede'cessor];’;;) iezc(;lor; agreemg
possible. Indtee:xltend the coverage of the Fair Work Ac (FW A
more States to

<), whig
b
replaced the WR Act las & evelilpilxlles o
: oyees,
all pnvatet Sii;‘;z ;g;i ar}; covered by the federal statute. It also Covers
State most e

at
i Workers
he C onwealth, Victorian and Territory public sectors.
in the Comm 4

Government electe

the main federal statute. The FW Act noy,
except in Western Australia; thou,

International labour standards

Australia is party to a number of international instruments that Commit
toupromoting certain objectives or observing certain standards in relation
employment regulation. : : .
pSeveral of these instruments emanate from the United Nations, inclug-
ing the International Covenant on Economic, Social and Cultural Rights, the

International Covenant on Civil and Political Rights and the Internations

crimination Against Women.,
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family responsibilities, termination of em 1 €N as wage fixing, work and
safety. Ployment, and work health and

In addition, Australia has signed tr
ments to abide by international labour
the Australia-United States Free Trade
the two countries to observing their o

ade agreements that include commit-
standards. For example, Article 18 of
Agreement, concluded in 2004, commits
bligations as members of the ILO.

The effect of international standards

The mere fact that Australia as a natior + il :

tional law does not of itself affect donlet:l:iscclear\fva T&l:: %: flonsundeninterna;
Australian courts and tribunals. 4

Once the federal government has committed Australia to observing a

certain lI.'lStr ument,.lt is expected to ensure that the laws in this country are
brought into C}’mphance with that instrument, if they are not already. As will
be expl.amed in the next chapter, the fact that Australia has an international
obligation may provide a basis for the Commonwealth Parliament to pass
laws ensuring compliance with that obligation. But if this is not done, then
Australian law remains as it was.

Some judges have suggested that, in interpreting or applying statutory
or common law rules, it may be permissible to have regard to international
standards. But even that much is regarded as highly contentious.

In theory, Australia may be subject to ‘sanctions’ at an international level
for not meeting its commitments. But the nature of international relations is
such that this may mean very little other than expressions of disapproval and
a degree of ‘embarrassment’ for the offending nation. Hence, for example, the
ILO has for many years now expressed concern at the failure to ensure that key
aspects of Australian law comply with ILO standards in relatior} to collective
bargaining and the right to strike. Coalition governments have ignored these

increasingly pointed observations. Labor governments have largely done fhe
same, despite addressing some of the ILO’s concerns. In the end, an Austraha}?
court will apply the law as set out in the FW Act - not what that statute ought

to say to comply with international standards.

the law applied by

Regulatory Bodies

Industrial tribunals and the use of conciliation and arbitration

ies i 1 ve
There are a range of specialist tribunals and agencies in Australia that ha

ity i ield.
ibility in the employment fie
regufl\it?hrz frszgf;sllexll;ythe most important of these was for many years the

iS5 the
Australian Industrial Relations Commission (AIRC), 'for?fl()j’oknozsr;ois e
Australian (or Commonwealth) Conciliation and Arbitration Commi i
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compr‘l‘:{:‘f;s:;:a more formal process that involves adjudicating betyee
comgéﬁln:; claims. It could be used if conci%iation f.ailec'l to produce ap 4 -
outcome. In practice, the threat (or ‘sl.ladow ) of ar‘bltratlon WED 9&‘31'} Sufficiep
to persuade parties to reach a negotiated resolunop. AIRC arbitrationg coulq
sometimes resemble court proceedings. But the tribunal was required tg g
quickly and avoid technicalities, and it was not strictly bound by the Jays of
evidence.

Over the years the AIRC effectively came to act as an economic reguls-
tor, especially in determining whether to increase minimum rates of pay or
in resolving major test cases about award standards. Before its abolition its
role had diminished, as greater emphasis was placed on workplace-level
bargaining. It had become subject to greater directions and limitations as to
the exercise of its powers, and some of its functions had been transferred to
other agencies. Most importantly, it had lost any general jurisdiction to concili-
ate or arbitrate industrial disputes. But it still retained a number of specific

functions, in relation to matters such as industrial action, unfair dismissal and
the variation of awards,

Conciliation is Teagy

The Fair Work Commission

In 2009 a bod

s y known as Fgir Work Australia (FWA) was established under

e FW Act. It was originally envisaged as a ‘one-stop shop’ th?t
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In 2012 a review of the FW Act recommended that th.
tially confusing name Fair Work Australia be abandoned, a proposal that drew
widespread support. By virtue of the Fair Work Amendment Act 2012, FWA was
renamed the Fair Work Commission (FWC) with effect from 1 January 2013.

Like the AIRC before it, the FWC has a President, Deputy Presidents and
Commissioners, and (since 2013) two Vice Presidents. Most matters can be
dealt with by a single Commissioner or presidential member, according to

procedures set out in the FWC Rules. It remains common for FWC members
to convene one or more conciliation conferences or (where formal argument is
required) hearings to deal with an issue or application. But as s 593 of the FW
Act makes clear, there is no absolute need to do this. Some matters, such as
the approval of agreements, can be dealt with by an exchange of correspond-
ence. Section 625 also allows any staff member of the agency (not necessarily
a Commissioner or presidential member) to be given delegated authority to
gather information or even conduct a conference.

Full Benches of three (or more rarely five) members are convened to
hear appeals from decisions given by single members, or .to exercise .c?rtain
functions (such as a modern award review) that are considered sufficiently
important to require more than one decision-maker.

There is also provision for a separate Expert Panel (known before.2013‘as
the Minimum Wage Panel) to conduct annual wage reviews and help identify
‘default’ superannuation funds for modern awards (SFE 10.31). Although
headed by the President, this seven person body must 1nch.1de at lzeoast ;}}:ree
separately appointed Panel members with re%evant expertise (s 6 T})‘. Eiz
specialist members are appointed on a part-time basis (s ?28(?» diefiant

supposed to be six part-time Panel members in t?tal, alllov.vmg :reas R
range of expertise according to whether the. Panel is rev1ew}11ng wag eSS
ing superannuation funds. As explained in Chapter 10, oweV?;iists
h; d with the appointment of the superannuation speciaists.
Asemesec ] PP allocated by the President toa
Besides the Expert Panel, FWC members are aLoc Y

range of other panels. Most of these take responsibility for issues arising within

e awkward and poten-
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Other federal agencies

; : - 117
The Office of the Australian Building qngq Construction Commissioner (ABCC) has

a particular mandate under the Buildi, 3 7
R
industrial action and freedom of association in the bui[dina iO L:it ?rgammg,
administers the Code for the Tendering anq Performance of Bfil;inusl/\;y.kl tZalso
which among other things may affect the content of enter risega r‘” 016,'
see 8.37. Originally created by the Howard Government h}: 2005, gt}’f: X?Ctsc
was revived in late 2016 to replace a similar agency, the Fair Wo,rk Buildin,
Industry Inspectorate - or, as it chose to style itself, Fair Work Building and

union miscopduct. It has significant investigative powers, as explained in 9.12.
The Registered Organisations Commission (ROC) was established in 2017

unions and employer associations: see 1.22. It has taken over from the FWC
much (though by no means all) of its responsibility for overseeing the govern-
ance of such organisations. The ROC operates, somewhat awkwardly, as an
independent part of the Office of the FWO.

The Australian Human Rights Commission (AHRC) investigates and concili-
ates (though does not finally determine) claims of unlawful discrimination
under certain federal laws. The Workplace Gender Equality Agency (WGEA)
receives reports and provides advice and assistance about issues concerning
equal opportunity for women and men at work.

Safe Work Australia is responsible for the development of national policy
concerning work health and safety and workers compensation. Among
other things, it drafted the Model Work Health and Safety Act outlined in
Chapter 15. :

The Road Safety Remuneration Tribunal was empowered };y the Glll;jlrd
Government’s Road Safety Remuneration Act 2012 to n}ake remuneration
orders’, approve collective agreements and deal with disputes over @sﬁe

Wwork practices, in relation to both employed and self-employed drivers in the
road transport industry. It was abolished in April 2016 alt t.he mstlg.atlon of the
Turnbull Government, in the wake of confusion and misinformation over its
first attempt to set pay rates. If Labor wins office at the next federal election,

there will likely be a proposal to re-establish it in some form.

13
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Manager wiose role is to assist the President and ov?rs?e the adnﬁHiStraﬁ::
of the agency. The General Manager also I.las certam.mdependem Powey
and responsibilities in relation to the overslght. of registered Orgafﬁsati(,m,
although these have diminishec.1 with the creation of a separate RegiStere i

Organisations Commission, as dlscusse.d below. .
In 2015, the Productivity Commission conducted a review of Australiys
workplace relations framework: see 2.19. It recommended Temoving the
FWC’s power to set minimum wages and award conditions in favour of 5
new Workplace Standards Commission, as well as limiting the tenure of
FWC members to a maximum of 10 years. The FWC has also had to endure
a campaign by certain employer groups to establish an ‘inde
jurisdiction’ for the tribunal, supposedly to deal with ‘inconsistent’ decision.

making, but in reality to change its leadership and make it more ‘business
friendly’. The Abbott and Turnbull Governments have not acted on any of
these proposals, though it is notable that every new member appointed since
2013 has had experience in representing employers.
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the Work Choices and Fair Work reforms. haV.e larfgely confined these bOdie;

to dealing with issues relating to th‘? minority of employees who Work jy

the State public sectors and (except in Tasmania) in local g.overnment: Sy
2.2, 2.28. But they can also hear a range of other proceedings Telatin
both national and non-national system employers. Depending on the juris.
diction, these may include claims for the underpayment of Wages or Jeay
entitlements under both federal and State laws, disputes over public sectoy
employment decisions or under training contracts, prosecutions for breach of
work health and safety laws, and workers compensation disputes. The newes;
body, the South Australian Employment Tribunal, took over the powers of
that State’s Industrial Relations Court and Commission in July 2017. It is alse
empowered to resolve discrimination claims. The same is now true of the
Queensland Industrial Relations Commission, though only where the claims
are work-related. By contrast, recent reforms have progressively narrowed the
jurisdiction of the New South Wales Industrial Relations Commission, which

no longer sits as a court to perform judicial functions.

The States and Territories also have a range of specialist tribunals that
- again depending on the jurisdiction - handle particular complaints or appli
cations concerning employment discrimination, training contracts, workers
compensation claims, and so on. A recent trend has been to reduce the numbét
of speFialist bodies and instead confer some or all of the relevant jurisdicﬁqﬂ
onasingle Civil and Administrative Tribunal, There is now such a tribunal I

all States and Territories b, : * Ry i
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discrimination laws or the Competition and Consumer Act 20"1() and tvi:}:acejtm‘l_

proceedings under the Independent Contractors Act 2006, Th,ey may also r‘zlllr;
on any ;f’flll?}llo“ iaW Cl_ail?ls fha.t are closely associated with a statutory matter
over which they have jurisdiction. Those claimsg would most obviously be for
breach of an empl-oxment contract, but might also be for one of the ‘economic
torts’. These are civil wrongs that are frequently committed when industrial
action is taken.

Common law actions are more usually instituted in the State and Territory
courts, either the Supreme Court or a lower court. In most jurisdictions, it is
common for those courts to deal with actions in the tort of negligence brought
by injured workers.

In addition, the Supreme Courts may be asked to review decisions by
State tribunals, agencies and officials which involve some form of jurisdictional
error. The Federal Court has a similar power in relation to federal decision-
makers, including the FWC. The Federal Court also hears appeals from the
Federal Circuit Court, as well as from certain State court decisions in matters
arising under the FW Act.

Besides also having the power to hear applications for judicial review, the
High Court deals with major challenges to the constitutionality of legislation. It
also acts as the final court of appeal from both the State and Territory Supreme
Courts and the Federal Court - though in practice it only gives leave to appeal
in a minority of cases that it regards as sufficiently important.

Executive regulation: government funding and procurement

The federal, State and Territory governments obviously play an important
role in overseeing the enforcement of employment legislation within t‘heir
own jurisdiction and in formulating proposals for new or a.menclled lggu;la-
tion. Historically, too, they have been prepared to iI.‘ltervene in major trlbu.nal
proceedings, such as wage cases, to express their V.1ews e'as to the. appropriate
outcome. And of course they are major employers in their own.nght.

But beyond those established roles, it has become cc:vmmon in recgnt years
for governments to seek to use their funding or purchas%ng power 1:0 mﬂuen(ie
employment conditions even beyond their own public sgctor.d 1;\ example
that has already been mentioned is the Code for the Tendering and Performance
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though there are still areas where unions com;
the modern union movement has been
costly ‘demarcation’ battles. Nonethe
trade unions and their leaders.

Employer associations, too, have had to adjust to the new environment
They still have a role in proceedings relating to awards, but unlike unions.
they are not covered by registered enterprise agreemer;ts Their principal
function now is to provide advisory services for their members andpto actp as
lobbyists. The two biggest employer associations are the Australian Chamber
of Commerce and Industry (ACCI) and the Australian Industry Group (AIG)
The Business Council of Australia (BCA), comprised of the chief executives oé

around 100 of the country’s largest businesses, has also proven a significant
voice for employer interests.

pete for coverage of workers,
generally more disciplined in avoiding
less, it remains a demanding time for

Registration of industrial organisations

One interesting feature of employment legislation at the Commonwealth level
and in most of the States has been the provision for unions and employer asso-
ciations to register as industrial organisations. By doing so, they have acquired
anumber of advantages:

e incorporation as a separate legal entity, thus making it easier to hold
property and enter into transactions;

e automatic ‘standing’ to appear in tribunal proceedings and represent
the interests of their members or potential members, without having
to seek formal permission; and

« the capacity to object to the registration (and hence formal recognition)
of any competing association, on the basis that the members of that
association could more ‘conveniently belong’ to the body already
registered.

Under the FW Act, it is only registered unions that are automatically
entitled to act as “bargaining representatives’ or enforce standards on behalf
of their members. Registered unions also have certain rights under Part 3-4 of
the Act to enter workplaces to investigate possible breaches of the law or to
hold discussions with members. .

The procedures and requirements for registration are set out in what is
now called the Fair Work (Registered Organisations) Act 2009 (RO Act), previ-
ously a schedule to the WR Act. This also contains detaile.d fequirements as
to what a registered organisation must or must not have in its rules, how }t
must treat its members, how it should be structured to ensure democratic
participation (including how elections for offices must be held) and how its

finances should be managed and reported. _ s
The RO Act was amended by the Fair Work (Regz'stered Orgamsa.tlons)
Amendment Act 2012 to strengthen some of these controls, increase penalties for

177

522

|




image18.jpeg
investigative powers of the FWe
and controversial investigatiq,
gement in certain brancheg

ance the

his followed a lengthy
ption and mismana

SG
. Q)
N ing, Moy

of g Alg
- Heagltak;

Manager- T
tions of corrt
Services Union.
The Coalition
After several unsuccessft’
Work (Registered Organisations

Government first elected in 2013 has sought ¢,
ful attempts, it was able to secure the Passage 0 funheT
) Amendmznt A;t 2016. Besides Creatingotfht . :
; .« measure introduced new accountin €Ro
= di.s Cusse(::zrshvire,[;l:ss :ven higher penalties for breaches ofglr;delsclosui
requ%f:‘ge‘?ve'mment also established a Royal Commission, COHCSIAC :
former High Court judge Dyson He.yc.ion, t,o inqu.ire into various alleC teq by
of union ¢ orruption and maladmlmstratlop. His report, releage d ia'f“’ns
2015, high]ighted numerous instances Qf mISCOI.lduct by union of ﬁcir;llate
proposed further reforms to the regulation of unions, including thejr s, It
control of external funds established for what might otherwise be legit'se or
purposes (such as training, income protection, redundancy benefits or poll?t?te
campaigns). cal
The Turnbull Government has proceeded to implement these in a piecen,
fashion. One measure already passed is the Fair Work Amendment (Corry :al
Benefits) Act 2017. This has outlawed the giving and receipt of certain benegt;ng
or by registered organisations or their officials. It also requires both emplo to
and unions to disclose benefits obtained from enterprise agreements: seezegs
hjnOther l?ills ngt yet fully debated at the date of writing seek, amc;ng ot}.w:I
:)f thgesi; tgailtsg:ili}; :e;;aérl c}));!ir;c;:lz irom dsgrviﬂg as uniop officials on the basis
see Fair Work (Regi;tered Organisalt)if;s;tfes frgm unlOIl-Con’.crolled s
Bill 2017; Fair Work Laws Amendment (P mendment (Ensuring Iniegi)
2017. The first of these also pro ves D Use of Worker Benefits) Bil
: : poses a ‘public interest’ test for FWC approval
of union amalgamations, a reform squarely ai ¢ Ppr
merger of two unions with a re u?at- }f’ alme‘fcll at preventing the proposed
MUA, together with a third uniop ion for militancy, the CFMEU and the
n, the TCFUA.

Getti i
. ing Information about Employment Laws
eneral legal information
These days, the eas;
7 as
The best general siteI ?ss ZW: ¥ o get legal information s to look on the infe™"
(AustLII), at <austlii.ed5 rat>ed by the Australasian Legal Information ot
au>. Tt has information on federal, State or Teri

statutes and re :
gulations, p]
ti , Plus ¢
0a host of other SOurCes? ase law databases in each jurisdiction and

For federal leoi
. lati
Register of [eg: €gislation, the mq,
slati st comy : . di
following staf ation (formeryy ComLaW};r:th:?m_Ve d.atabase is the F‘fe
Ory siteg may be Conslﬂteglslahon.gov.au>, e
ed:

erdl
the

or Territ




image19.jpeg
EMPLUYVIENT LAW: AN INTRODUCTION

NSW - <legislation.nsw.gov_mp
Victoria - <]egislation.vic.gov_au>
Queensland ~ <legislati0nqld.gov.nu>
WA - <slp.wa.gov.au>

SA - <legislation.sa.gov.au>
Tasmania - <Iegislation.tas.g_nv.au>
NT - <legislation.nt.gov.au>

ACT - <legislation.act.gov.au>

Employment rights and obligations 1.24
For employers anc? workers covered by the federal system, information and
advice can be obtained by calling the FWO on 13 13 94. The FWO's website at
<fairwork<g0V~au‘> hgs a wealth of information, including tools for checking
award coverage, finding applicable pay rates and keeping records. The FWC’s
website at <fwc.gov.au> also has searchable databases of modern awards and
enterprise agreements, as well as decisions by the FWC, FWA and the AIRC.
Information about State awards and agreements can be obtained from the
following sites:
o NSW - <irc.justice.nsw.gov.au>
o Queensland - <qirc.qld.gov.au>
o WA - <wairc.wa.gov.au>
e SA - <saet.sa.gov.au>
« Tasmania - <tic.tas.gov.au>
1.25

Other useful sources of information
Besides those already mentioned, the following sites may provide useful

information:

Federal agencies

Department of Jobs and Small Business - <jobs.gov.au/

workplace-relations>

Productivity Commission - <pc.gov.au>
Australian Building and Construction Commission - <abcc.gov.au>

Registered Organisations Commission - <roc.gov.au>
Australian Human Rights Commission - <humanrights.gov.au>
Workplace Gender Equality Agency - <wgea.gov.au>

Safe Work Australia - <safeworkaustralia.gov.au>
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tate agencies : "
g gNSW _ <industrialrelations.nsw- gov.au

Victoria - <vic.gov.au/ employment—workplace.}}tm1>
<treasury.qld.gov.au/falr-and—safe-w()rk/

.
.
« Queensland -
industrial-relations> .
WA - <commerce.wa.gov.au/ labour-relations>
o SA - <safework.sa.gov.au>

Tasmania - <worksafe.tas.gov.au>

NT - <ocpe.nt.gov.au>
ACT - <cmd .act.gov.au/employment-framework/home>

Unions and employer associations
*  Australian Council of Trade Unions - <actu.org.au>

e Australian Chamber of Commerce and Industry - <acci.asn.au>
* Australian Industry Group - <aigroup.com.au>

International labour standards
* International Labour Organization - <ilo.org>

Selected further reading

Stewart et al, i ’

e 1‘i21 5 (;lrezlfht"" and Stewart’s Labour Law, 6th ed, Federation Press, Sydney, 2016,
Owens, Riley and Murray, The Law of Work, 2nd ed
Pittard and Naughton, Australian Labour and Emplo; :

Sappideen, O'Grady and Riley, Macken’s Law g;: EZZ;:;"I;:::;’ I;:‘ZI: Eids Butterworths, 2015

2016 ¢ » -awbook Co, Sy.
Irving, The Contract of Employment, LexisNexis, Sydney, 2012
Neil and Chin, The Modern Contract of Employment, Lawbook Co, Sydne
Davidov and Langille (eds), The Idea of Labour Law, OUP, Oxford, 2011 Y, 2012
Finkin and Mundlak (eds), Comparative Labor Law, Edward Elgar, ¢

Northampton, 2015 % heheﬂham and
Hancock and Lansbury (eds), Industrial Relations Reform: LOOking to the Fy;.

Press, Sydney, 2016 “re, Federation
Howe, Chapman and Landau (eds), The Evolving Project of Laboy; Law, Federay;

Sydney, 2017 ation Pracw

LOLID. Melbourne, 2011

dney,
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Employment Law: An Introduction

The purpose of this book is to explain the way in which employment relationships
are legally regulated - how employment laws are made, whom they affect, what
duties they imguse, and how those duties can be enforced. This first chapter
begins by looking at the nature and objectives of employment regulation. It
outlines the various bodies that administer employment laws in Australia and
explains how to get information about those laws.

The Purpose of Employment Laws

The idea of protective regulation

In a modern, capitalist system, how employment is regulated is an important
issue ~ both for the many individuals who rely on paid work to make a living,
and for the social and economic wellbeing of the society in which they live.

Over the past century and a half every industrialised democracy has intro-
duced laws that seek to protect workers in various ways. These laws ensure
that employers comply with various minimum standards on issues such as
remuneration, working hours and safety.

Protective laws have taken two forms in particular. They have permitted
collective action by workers to improve their conditions, notably through the
formation of trade unions to represent them through collective bargaining with
employers. They have also directly imposed statutory obligations on employ-

ers - for example, to pay a minimum wage or provide a safe workplace.

On one view, such regulation is necessary to overcome or counter what

for most individual workers is an inequality of bargaining power when dealing
with an employer. Some workers have the skills, confidence or mobility to
negotiate with current or potential employers on more or less equal terms. But,
for most, the reality (or at least their perception, which is just as important) is
that they must generally accept whatever terms are offered to them. The need
to do so may be exacerbated where (as in Australia) social security laws deny
unemployment benefits to a job seeker who baulks at accepting particular

conditions.

141
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terms. The idea of employment relations being r.1aturally based on individyy)
bargaining and the pursuit of mutual interests is better seen as a cover fora
second and more commonly held view. This is that, in a capitalist System,
the labour market will operate more efficiently and produce better €Conomie
outcomes if employers are subject to fewer constraints on the terms on which
they can engage labour.

The view that employment regulation needs to avoid imposing undye
burdens on businesses or hampering attempts to lift productivity and competi-
tiveness has been widely accepted. It is espoused even by groups (such as the
Australian union movement and its political wing, the Australian Labor Party) i

olitic i ; :
2dica1aie%$;l:2$en$g;§g the Liberal Party in Australia) who believe that
The latter are ofte ary to promote greater ‘freedom’ and “choice’.

fact, what they are afttg1 Sl ‘deregulation’ of the labour market. I
el particularr tlli N0t S0 much Jesg regulation, but different forms of
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evidence is difficult to find. But what seems t

olerably clear is that a system that
p1~1ts mo;et st.ore on ma:]rket forces and less emphasis on protective in{ervention
will tend to increase the gap between the haves (those with skills in demand
or some other form of bargaining Power) and the have-nots. It is increasingly

recognised .that such meql-xallty may act as a brake on economic growth, as
well as having adverse social consequences. :

Employment Regulation in Australia

A unique system e

In most areas of legal regulation, Australia has rules and institutions that are
broadly similar to those in other developed economies, even if there may be
differences in detail. As might be expected from our history, many of our laws
and legal processes resemble those in Britain, or in other nations that have a
similar cultural and legal heritage.

But employment law is different. Certain aspects were indeed inher-
ited from the British, and overseas influences can be detected in various
developments over the years. But some of our core institutions are truly
distinctive — notably the processes used to resolve workplace disputes, and
the network of industrial awards that still sets minimum standards for a large
number of Australian workers. For all that we set less store on these regula-
tory techniques than we once did, the current system remains unique in the

developed world.

... and a complex one
One of the first things that people realise about Australian employment law,

as they begin to study it, is how complex it is.
There are many reasons for this. One is the peculiar and unclear division

of regulatory authority between the Commonwealth and the States under our
Constitution. Another and more recent reason has been the tendency of legisla-
tors, especially at the federal level, to draft long and detailed laws. This was
especially true of the Howard Government’s 2005 “Work Choices' legislation,
which even experts struggled to understand.

But beyond those factors, what complicates our employment laws is that
the rights and obligations of workers and those who employ their services can
be affected by so many different instruments. These include:
agreements, which may be written or unwritten, individual or collec-
tive, registered or unregistered;

o industrial awards;
o federal, State or Territory statutes or regulations;

o executive government policies;
« organisational policies and procedures;

14
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A great deal of work is performed y peop Srtnal .

pusi. I may be done within the home, for nstance, or by way of ayojyp
contribution to community, educational, religious or sporting Organisai,
or for family-run businesses. Some of these arrangements can and vjj atttac;
regulation, in areas such as work health anFl saff,ety. The;re may also be Ques.
tions about the status of unpaid ‘work experience’, especially where i Volye,
productive work rather than just observation. More is said about that ¢ 535,
For the most part, though, employment law is concerned with arrange.
ments for the performance of paid work. And almost by definition, paid work
is generally done under some form of legally enforceable agreement, or contragt,
Under that contract, the parties will agree on what job is to be performed ang
(usually) how much the worker is to be paid. They may also agree ona Tange
of other matters, such as how long the contract is to last, when the workisto
be performed and so on.
The agreement may be made verbally, in writing, or by a mixture of the
two. I't is a common misconception that a worker only has a ‘contract’ wher
there is a written agreement. For legal purposes, a verbal arrangement towork

n return for remuneration is Just as much a contract as one that is set outin
documentary form,

S5 t;\flherf a mater is not explicitly agreed by the parties to the contrach
rules or understandings may be implied. Sometimes this reflects the

just menti
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not to cause injury or damage to the other, that i
L YR ' , that they will i i
any c01ﬁ1d§nt1§1 information belonging to the othr pqut]; ti:sdszsz: iy
In consxclermg1 theb te?ms of a contract of hiring, Organis,ational pol'icies and
procedures may al §o € Important. Even if not formally incorporated into the
contract, they may'mﬂuence the way in which the express or implied terms of
the agreement are interpreted or applied: see 6.8,

Contracts of employment and contracts for services . 1.6
Animportant distinction that the law draws is between a contract of employment
(or contract of service as it is sometimes called) and other types of corﬁrayct for
the performance of work.

An employment contract involves a worker (the employee) agreeing to
perform work for someone else’s organisation in a subordinate capacity. This
can be contrasted with a contract for services, where the worker concerned has
their own business and is effectively performing work for clients or customers
of that business. Such a worker is often called an independent contractor.

This distinction, which can sometimes be very hard to draw in practice,
will be considered in more detail in Chapter 3.

Statutory regulation

Zigreeatasp/

The basic rules as to the formation, terms, performance and termination of
contracts for the performance of work stem from the common law, or judge-
made law. But in addition, there is a great deal of legislation that impacts upon

such contracts.
Statutory regulation takes many different forms in Australia. There are,

for example, statutes that:
directly impose obligations on employers - for example, to provide
certain forms of paid leave, to maintain a safe workplace, or to keep

certain records;

authorise industrial tribunals to make awards - legal instruments that

operate with the force of legislation and which impose obligations on

employers in relation to matters such as remuneration and working

hours;

permit the registration of enterprise agreements that set employment
conditions for groups of workers, and that override any awards that

would otherwise apply;

prohibit employers, workers or unions from engaging in certain types
of conduct - for example, discriminating against a person because of
their race, gender, union membership, etc, or taking or organising

certain forms of industrial action;
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On the other hand, an employer may usually agree to offer Somethy
more: for example, leave arrangements that are more favourable than the e
tory minimum. The parties are also free to reach agreement on any matters no.t
covered by an award, enterprise agreement or statute.

In practice, despite the extensive statutory regulation of employmey
conditions in Australia, there are always some matters that are dealt with by

private contract between the parties.
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