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1. INTRODUCTION

Spurred by President Ronald Reagan’s 1986 Executive Order seeking to estab-
lish a drug-free workplace and by the growing empirical data purporting to show a
loss of time, money and productivity due to the adverse effects of substance abuse,!
employers in both the public and private sector have implemented drug testing pro-
grams on an unprecedented scale. Today, employers subject an estimated thirty mil-
lion workers to some type of employer-sponsored drug and alcohol testing in the
workplace.2 A 1996 survey by the American Manag Association? reports that
eighty-one percent of all major corporations now employ some type of drug testing
program, a fourfold increase in nine years.
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1 See Exec. Order No. 12,564, 51 Fed. Reg. 32,889, 32,889 (1986).

2 See Leef Smith, Want a U.S. Job? Take a Drug Test, or Don’t Apply, INT'L HERALD TRIB.,
Sept. 20, 1996, at 1. This figure includes approximately 8.5 million employees covered by federally
mandated drug testing regulations, among them, rail, maritime, airline and other transportation
workers, as well as pipeline workers. See infra note 34 and accompanying text. Also tested are
workers employed by federal contractors with contracts of $25,000 or more, and federal grantees,
both of whom are required by the Drug-Free Workplace Act of 1988, 41 U.S.C. §§ 701-707 (1994),
to certify maintenance of a “drug-free workplace.” See James W. Fenton, Jr. & Jerry L. Kinard, 4 Study
of Substance Abuse Testing in Patient Care Facilities, HEALTH CARE MGMT. Rev., Fall 1993, at 87,
87.

3 The American Management Association has a corporate membership of 9500 organizations,
which employ an aggregate quarter of the American workforce. See AMA RESEARCH, AMERICAN
MANAGEMENT Ass’N, 1996 AMA SURVEY ON WORKPLACE DRUG TESTING AND DRUG ABUSE
PoLicies 9 (1996) [hereinafter AMERICAN MANAGEMENT SURVEY].

4 See id. at 1. This i is also ded by smaller panies where, among those organi-
zations employing 500 employees or fewer, 67% now drug test at least some class of employees, a
37% increase since 1990. See Mike Boyer, Testing for Drugs on Rise: Small Firms Seeking to Pro-
tect Themselves, CINCINNATI ENQUIRER, Sept. 15, 1996, available in LEXIS, News Library, Cinngr
File. Some commentators attribute the increase by smaller firms to a perception that testing is a

y defé against li who have been previously screened out by another company’s
drug testing program. See id.
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While drug testing in the health care sector is rising, it still lags behind other
industries.5 When a hospital does test, it often exempts a crucial job classification—
physicians. This Article’s thesis centers on the potential liability hospitals face by
failing to include drug testing in its hiring and credentialing process. The safety-
sensitive nature of hospxtal serwces. compounded by drug testing’s prevalence out-
side the health care industry, may heigh ’ exp to negligent hire and
retention claims when screening of medical staff and employees fails to include pre-
employment and reasonable suspicion drug testing. Moreover, fair and sensible la-
bor management considerations call for a testing policy that encompasses all job
classifications, including the independent and hospital-based physicians who com-
prise a hospital’s medical staff.

This Article begins with a summary of the common methodologies used in most
drug testing schemes. The focus then shifts in Parts III and IV to some of the fea-
tures unique to a hospital or patient care facility—most notably, the sensitive and
compelling nature of patient care. B the ¢ q of delivering substan-
dard care to a patient as a result of a drug or alcohol impairment can be devastating,
the hospital may be particularly vulnerable in its credentialing, hiring and retention
of any employee or medical staff member whose job responsibilities require direct or
indirect patient contact.® The fact that many physicians are private practitioners and
independent contractors, rather than employees, does not necessarily relieve the hos-
pital of its responsibility to oversee the quality of patient care. Rather, the enhanced
complexity in delivery of health care services has given rise to the doctrine of corpo-
rate hospital liability, wherein responsibility to render competent clinical care to the
patient is apportioned between the private physician and the hospital administration.’

Part V contains a discussion of the privacy implications provoked by urinalysis
testing, followed in Parts VI and VII by an examination of the legal challenges raised

Support for testing among employ ins strong ith ding the American Manage-
ment Association’s concession that thcrc is little empirical data to show that drug testing promotes
deterrence, see id., and given the fact that few companies commit the time or resources necessary 1o
document the costs and benefits of drug testing. See Molly R. Parrish, Drug Testing Support Noted
Even Without Proof of Benefit, DRUG DETECTION REep., June 20, 1996, at 5, 5. Such documentation
would include charting rates of absenteeism, on-the-job accidents or disability claims. See Marci M.
DeLancey, Creating a Successful Drug-Free Workplace Program, EMPLOYMENT REL. TODAY, Sum-
mer 1995, at 53, 58. Support for employer-mandated testing has also grown among employees. See
Smith, supra note 2, at 3. In a 1995 Gallup poll of 1006 white- and blue-collar workers, 38% be-
lieved drug testing was a necessity (up from 26% in 1989), and 70% favored denying a job to appli-
cants who fail p ploy drug ing. See id.

Allhough support for drug testing has grown, the percentage of people testing positive con-
tinues to decline. Of the four million general workforce drug tests conducted by SmithKline
Beecham PLC (one of the largest laboratories in the United States), only 5.8% resulted in a positive
finding. See Workplace Drug Test Positives Drop to a 10-Year Low, PR NEWSWIRE, Jan. 30, 1997,
available in LEXIS, News Library, Txtnws File. The lab first began tracking positive test rates in
1987. See id. Since that time, the percentage of positives has steadily declined. See id.

The American Management Association’s 1996 survey shows that the overall rate of positive
test results among the survey respondents has remained stable at 1.9% for the past two years, down
from 4.2% in 1990. See AMERICAN MANAGEMENT SURVEY, supra note 3, at 5; Eric Rolfe Green-
berg, Drug-Testing Now Standard Practice, HR Focus, Sept. 1996, at 24, 24. According to Eric
Greenberg, the Director of Management Studies at the American Management Association, the lower
rate of positives is not attri toad in drug use but to an increase in the number of em-
ployees subject to random and periodic testing and to the more widely used suspicion-based testing.
See id.

5 See Fenton & Kinard, supra note 2, at 88.

6 See Kemp v. Claiborne County Hosp., 763 F. Supp. 1362, 1367-68 (S.D. Miss. 1991).

7 See Arthur F. Southwick, Hospital Liability: Two Theories Have Been Merged, 4 J. LEGAL
MED. 1, 47 (1983)
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by public and private employer initiated drug testing. As a government entity, a
public sector employer is subject to constitutional constraints not applicable to the
private sector employer.8 A government-mandated drug testing program establishes
its constitutionality by weighing the competing interests of an individual’s Fourth
Amendment right to be free from unreasonable searches against an employer’s inter-
est in promoting a safe and productive workplace.” Generally, the government’s
concerns will prevail if a job is deemed safety sensitive and the employer can dem-
onstrate “special needs” for conducting the testing.!0 “Safety sensitive” is a broadly
defined concept, extending well beyond the operating engineer in a nuclear power
reactor to include any number of positions in which on-the-job impairment can jeop-
ardize the safety and welfare of the employee, fellow co-workers or the public.!!

In the private sector, the main tool in challenging an employer’s drug testing
program has been the common law tort for invasion of privacy. Although private
employers enjoy more latitude than those in the public sector, the courts have gener-
ally found that an employer must establish a reasonable basis for testing absent
safety concerns or individualized suspicion.

Parts VIII and IX of this Article briefly address, respectively, some of the fed-
eral statutory constraints imposed by the Americans with Disabilities Act and the
Family and Medical Leave Act, as well as some of the labor law and arbitration is-
sues raised by drug testing in a unionized workplace.

This Article concludes with model guidelines consistent with judicially pre-
scribed limitations on public and private sector drug testing and with sound labor
management policy. These guidelines attempt to reconcile and accommodate the
hospital’s interest in ensuring public and workplace safety with the physician’s or
employee’s interest in minimizing the impact of drug testing on individual privacy
and dignity.

II. DRUG TESTING STRATEGIES

Drug testing entails the collection and analysis of an individual’s urine sample
for the presence of the most c ly abused cl of drugs: marijuana, cocaine,
barbiturates and amphetamines.!2 One of the first issues a hospital must evaluate in
developing a drug testing policy is determining the type(s) of testing to include in a
substance abuse program. Workplace testing can include one or more of the fol-

8 See Burdeau v. McDowell, 256 U.S. 465, 475 (1921) (stating that the Fourth Amendment only
applies to government agencies).

9 See Fenton & Kinard, supra note 2, at 88-89. Balancing the public’s interests against the in-
dividual’s constitutional rights is a classic analytical tool crafted by the Supreme Court, and one that
implicitly engages both public policy and moral considerations. See David A. Miller, Mandatory
Urinalysis Testing and the Privacy Rights of Subject Employees: Toward a General Rule of Legality
Under the Fourth Amendment, 48 U. PiTT. L. REV. 201, 212 (1986) (describing the purpose of the
Fourth Amendment as one designed “to protect the privacy and dignity of the individual™).

10 See Skinner v. Railway Labor Ass’n, 489 U.S. 602, 619-20 (1989) (holding that the “special
needs” allow for departure from the Fourth Amendment’s usual warrant and probable cause require-
ment).

11 See infra notes 148-57 and ying text (di ing cases that adjudicated drug test-
ing programs governing a variety of safety-sensitive employees).

12 See Scott S. Cairns & Carolyn V. Grady, Drug Testing in the Workplace: A Reasoned Ap-
proach for Private Employers 12 Geo. MASON L. REv. 491, 501-02 (1990). Urine sampling is by
far the leading i y used by employ to test for drugs. See AMERICAN MANAGEMENT
SURVEY, supra note 3, at 6. Of the 961 respondents to the American Management Association’s
1996 survey, 92% of those who tested their employees relied on urinalysis; another 15% used blood
sampling (down from 22% in 1990); 2% used hair sampling; and 2% used performance testing (both
up from 0% in 1990). See id. at 6, 9.
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lowing hodologies: (1) preemployment; (2) suspicion-based; (3) post-
accident; (4) random (5) penodxc and (6) pursuant to a return-to-work agreement

following treatment and rehabilitation for drug or alcohol abuse.

A. PREEMPLOYMENT TESTING

The most common and least controversial form of testing is preemployment
testing. According to a recent survey by the American Management A iation, the
per of d who drug test new hires has climbed to seventy-seven
percent. 1 Legal challengcs to applicant testing are fewer and less successful than
those raised by other forms of testing, primarily because courts determined that a job
applicant does not have the same recognized interest in the job as an incumbent em-
ployee.!4 If a job applicant refuses to submit to a drug test, the applicant is free to
walk away and seek employment elsewhere!S while an employee declining to take a
drug test loses his or her existing job. Because an applicant is without a cognizable
interest in the job, no violation of a constitutional or statutory right exists.!6

Courts consider a job applicant’s expectation of privacy also “diminished”
when an employer administers the drug test in connection with a routine preem-
ployment physical, because urinalysis is frequently incorporated into such an exami-
nation.!'” This diminished expectation of privacy may also contribute to public ac-
ceptance of preemployment testing, because many Americans today have come to
expect, and, in many instances, support the concept of submitting their urine for drug

'3 See id. at 3. As a matter of companson the pcrcemage of emp\oycrs testing new hires in
1987 was 19%. See id. at 3. The American N g d that in 1996, one-
third of all new hires had been drug tested. See id.

14 See Cairns & Grady, supra note 12, at 495.

15 See Wilkinson v. Times Mirror Corp., 264 Cal. Rptr. 194, 204 (Ct. App. 1989) (stating that
applicants for jobs have a simple choice, they “may consent to the limited invasion of their privacy
resulting from the testing, or may decline both the test and the conditional offer of employment”).
In evaluating a challenge to a private employer’s preemployment drug testing of all applicants under
the state constitution’s privacy clause, lhc Callfomm Coun of Appeals found that th: inclusion of a

drug urinalysis in a p ploy p only a minimal amount of intru-
sion on an applicant” s expectation of privacy. See id.
16 See Michelle Lynn O’Brien, C Webster v. M la: Empl Reclai the

Right to Privacy: Random Drug Testing for Safety-Sensitive Emplﬂyees Only. 30 NEW ENG. L. REV.
547, 553 (1996); see also Loder v. City of Glendale, 927 P.2d 1200, 1234-35 (Cal. 1997) (holding
that an across- lhc-board drug and alcohol testing policy vmlales the Fourth Amendment as applied
to current city employ seeking p i to new posi but the same program is constitu-
tionally permissible as applied to city job applicants). n support of its conclusion, the Loder court
reasoned:

[A]Jn employer has a significantly greater need for, and interest in, conducting suspi-

cionless drug testing of job applicants than it does in conduclmg similar testing of cur-

rent employees, and [also] a drug testing requii P a lesser i ion on rea-
sonable expectations of pnvacy when the drug tesl is conducted as part of a lawful pre-
employment medical ion that a job PP i is, in any event, required to un-

dergo. Because of these significant differences in both the strength of the interest sup-
porting preemployment drug testing and in the diminished intrusion upon reasonable
expectations of privacy implicit in the testing, we conclude that in the preemployment
context, unlike the prepromotional context, such drug testing is reasonable, and hence
constitutionally permissible, under the Fourth Amendment.
Id. at 1222. But see O’Keefe v. Passaic Valley Water Comm’n, 602 A.2d 760 (N.J. Super. Ct. App.
Div. 1992) (holding that preemployment testing of all county water meter readers is unconstitutional
absent showing of some nexus between the nature of the job and public safety interests).
17 See Loder, 927 P.2d at 1224.
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analysis as a condition precedent to securing a job.!# Preemployment drug testing
has, for better or worse, become a workplace norm.

B. SUSPICION-BASED TESTING

Q

picion-based testing refers to testing prompted by a reasonable belief that an
employee is drug or alcohol impaired while at work.!® Second in popularity to pre-
employment testing, nearly three-quarters of those employers who drug test use sus-
picion-based testing.20 It has also proven more legally defensible than random or
periodic testing.2! Like preemployment testing, suspicion-based testing enjoys broad
public support.22 The danger of this form of testing lies in its potential for prejudi-
cial enfc when the di ionary authority to test is left unchecked and in the
hands of one supervisor.23 To p inst this danger, employers who engage in
susptc:on-bascd testing should draﬁ clcarly defined criteria for evaluating “reason-
able suspicion,” and require the corroboration of at least a second supervisor before
reaching a determination to test.24
The reasonable suspicion standard is both quantitatively and qualitatively less
demanding than that of probable cause,25 “but requires some quantum of individual-
ized suspicion as opposed to an inarticulate hunch.”26 There must be articulable
grounds for directing the test—objective facts that would lead a reasonable person to
conclude that the individual is using drugs or is impaired by drug use.2’ Firsthand
observation of actual use or possession of illegal substances, or observation of un-
usual or erratic behavior, may establish reasonable suspicion.2! Information from
reliable secondary sources may also verify reasonable suspicion.2?

18 See Cairns & Grady, supra note 12, at 495 (citing a Gallup Poll showing that 68% of em-
ployees believed that employers should have the right to drug test applicants).

19 See id. at 496. Suspicion-based testing is also referred to as for-cause or reasonable suspi-
cion testing. See id. at 496-97; DeLancey, supra note 4, at 62.

20 See Caims & Grady, supra note 12, at 495-96 (reporting the results of a Gallup Poll which
found that 73% of private employers utilized suspi based testing, pared to 94.5% of private
employers who utilized preemployment testing); see also AMERICAN MANAGEMENT SURVEY, supra
note 3, at 4 (reporting that 70.3% of polled companies test only for cause).

21 See Cairns & Grady, supra note 12, at 496; see also cases cited infra note 34 (discussing the
various situati in which employers may a random drug testing program).

22 See Cairns & Grady, supra note 12, at 495-96 (reporting the results of a Gallup Poll which
found that 68% of the employees polled believed employers should have the right to test job appli-
cants, and 70% of the employees supported suspicion-based drug testing).

23 See id. at 498-99; see also Miller, supra note 9, at 206-07 (discussing the potential abuse of
drug test results).

24 See James H. Kizziar & Robert S. Nichols, Testing Health Care Workers for Drugs: Devel-
oping and Implementing a Program, PERs?P. HEALTHCARE Risk MGMT., Summer 1991, at 18, 21.

25 See Garrison v. Department of Justice, 72 F.3d 1566, 1567 (Fed. Cir. 1995) (citing Alabama v.
White, 496 U.S. 325, 330 (1990)), cert. denied, 117 S. Ct. 358 (1996).

26 Cairns & Grady, supra note 12, at 496 (quoting Smith v. White, 666 F. Supp. 1085, 1089
(E.D. Tenn. 1987)).

27 See id.

28 See NATIONAL INST. ON DRUG ABUSE, U.S. DEP’T OF HEALTH AND HUMAN SERvVS.,
COMPREHENSIVE PROCEDURES FOR DRUG TESTING IN THE WORKPLACE 5 (1991).

29 See Cairns & Grady, supra note 12, at 496. For a case upholdi bl icion drug
testing on the bnsls of secondlry sources, see Garrison, 72 F.3d at 1569. Oumde the zone of safety-

itive job p , an employer cannot base the legitimacy of its drug testing scheme
on evidence nnd statistics of drug use among the general population. See Burka v. New York City
Transit Auth., 739 F. Supp. 814, 828-29 (S.D.N.Y. 1990). The suspicion must be individualized and
“directed to a specific person.” /d. at 827 (quoting Security and Law Enforcement Employees, Dist.
Council 82 v. Carey, 737 F.2d 187, 205 (2d Cir. 1984)).
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C. POST-ACCIDENT TESTING

Post-accident testing is similar to suspicion-based testing, and is usually trig-
gered when the employee has been involved in a workplace accident that resulted in
death, injury or property damage.?® It is increasing in almost direct proportion to
newly enacted state legislation that bars workers’ compensation benefits for employ-
ees who test positive for drugs after a workplace accident that resulted in substantial
injury.3! Because a blood test yields a more accurate picture of recent drug or alco-
hol ingestion, employers often prefer blood tests over urinalysis in a post-accident
setting.32 Some states require more than one such accident to trigger a drug test,
particularly where employers are required to demonstrate a reasonable suspicion of
on-the-job impairment before testing an employee.3?

D. RANDOM TESTING

Of all the testing options, random testing generates the most controversy. Pur-
suant to this policy, employers target individuals by a statistically random procedure,
absent any individualized suspicion that the target is using drugs or alcohol while on
the job. In the public domain, courts have sustained random drug testing in cases
where a government worker occupies a safety-sensitive or high-risk position.34 In

30 See DelLancey, supra note 4, at 62.

31 See id.

32 See Cairns & Grady, supra note 12, at 497.

33 See James H. Coil, 11l & Charles M. Rice, State Limits on Drug-testing Programs After Acci-
dents; State Regulations Update, 20 EMPLOYMENT REL. Topay 103 (1993), available in 1.EXIS,
News Library, Asapii File.

34 See American Fed'n of Gov’t Employees, Council 33 v. Barr, 794 F. Supp. 1466, 1471 (N.D.
Cal. 1992). Random testing has been upheld for a variety of federal employees. See, e.g., Railway
Labor Executives’ Ass’n v. Skinner, 934 F.2d 1096, 1100 (9th Cir. 1991) (railroad employees); In-

ional Bhd. of T v. Department of Transp., 932 F.2d 1292, 1306 (9th Cir. 1991) (com-
mercial motor vehicle operators); International Bhd. of Elec. Workers, Local 1245 v. Skinner, 913
F.2d 1454, 1464 (9th Cir. 1990) (pipeline workers); Bluestein v. Skinner, 908 F.2d 451, 455-57 (9th
Cir. 1990) (airline employees); Harmon v. Thornburgh, 878 F.2d 484, 496 (D.C. Cir. 1989) (employ-
ees of the U.S. Department of Justice (DOJ)). For a more complete list of cases where random test-
ing of federal employees has been upheld, see Laura A. Lundquist, Weighing the Factors of Drug
Testing for Fourlh Amendment Balam:ulg. 60 GEo. WasH. L. REV. 1151, 1179 n. |6| (1992)

The y for a the job ibilities of the employee(s) to be ran-
domly tested and lhc potential threat to the puhhc was reaffirmed in Harmon v. Thornburgh. See
878 F.2d at 491-92. Harmon affirmed a district court’s injunction that prohibited the DOJ from
implementing those portions of a drug testing program that required random testing of all federal
criminal prosecutors and all employees with access to grand jury proceedings. See id. at 496. Re-
lying on National Treasury Empl Union v. Von Raab, 489 U.S. 656 (1989), discussed infra
notes 190-93 and accompanying text, the court of appeals held that random employee testing is
justified only when a “clear, direct nexus exists between the nature of the employce’s duty and the
nature of the feared violation.” /d. at 490.

The absence of a nexus between the nature of the employee’s job and the potential public in-
jury also formed the basis for rejecting random testing in the following cases: Stanziale v. County of
Monmouth, 884 F. Supp. 140, 146 (D.N.J. 1995) (stating that “the nexus between the [sanitation]
employee’s blunder and the p ial injury is so d as to alleviate the risk of creating irre-
medial consequences™); Burka v. New York City Transit Authority, 739 F. Supp. 814, 846 (S.D.N.Y.
l990) (holdmg that the Fourth Amendment requires individual suspicion for drug testing of transit

in fe ve itions); Loder v. City of Glendale, 34 Cal. Rptr. 2d 94, 105
(Cl App 1994) (holdmg thnt cny s burden of establishing a compelling interest in testing all mu-
mmpal job appli and p is satisfied only where the jobs in question entail
some “special (i.e., uncommon and unique) and obvious (i.e., conspicuous or casily discernible)
physical or ethical d ds which, if promised, could have a disastrous consequence upon pub-
lic safety or security™).
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the private sector, random testing is growing,3s particularly where employees are
engaged in public safety responsibilities or are tested pursuant to a federal drug test-
ing statute mandating random testing.36 Nevertheless, some states prohibit random
testing while others restrict it to employees who perform safety-sensitive work.3?

Although considered by some observers to be the most effective deterrent
against employee drug use, random testing evokes the most serious ethical con-
cerns.’® Subjecting an employee to urinalysis without any individualized suspicion
of drug or alcohol impairment may exceed legitimate limits on an employer’s right
to exert control over employee behavior. Combined with infringement of employ-
ees’ rights, the low morale often engendered by random testing undoubtedly contrib-
utes to the fact that such testing is the focus of most drug testing litigation. Ironi-
cally, because the selection process is an objective one, random testing has some
advantage over r bl picion testing. The neutral selection and testing of
employees reduces the potential for discriminatory enforcement and the stigma at-
tached to testing.3®

E.  PERIODIC TESTING

Less controversial than random testing, periodic testing occurs at announced
intervals, most often in conjunction with an employee’s regularly scheduled physical
examination.#0 Periodic testing elicits fewer employee challenges than random or
suspicion-based testing, because the proffering of a urine sample is typically part of

Where random testing has been upheld, the ci are specific to a pelling gov-
crnment interest. See, e.g., American Fed'n of Gov't Employees, AFL-CIO v. Roberts, 9 F.3d 1464,
1466 (9th Cir. 1993) (upholding random testing of all federal correctional employees who have
contact with inmates); AFGE Local 1533 v. Cheney, 944 F.2d 503, 506-07 (9th Cir. 1991) (uphold-
ing the Department of Navy’s random testing of civilian employees with high level security clear-
ance); Keaveney v. Town of Brookline, 937 F. Supp. 975, 984-87 (D. Mass. 1996) (upholding a city
ordinance requiring the random testing of all ial drivers); Rushton v. Nebraska Pub. Power
Dist., 653 F. Supp. 1510, 1524-25 (D. Neb. 1987) (upholding random testing of certain employees
of nuclear power plant), aff"d, 844 F.2d 562, 56667 (8th Cir. 1988).

35In 1987, companies surveyed by the American Management Association were five times
more likely to drug test for cause only. See AMERICAN MANAGEMENT SURVEY, supra note 3, at 4.
Since 1987, the use of random drug testing has increased 1200%, making its use equivalent to other
forms of drug testing. See id.

36 For example, the U.S. Department of Transportation (DOT) issued regulations, effective
January 2, 1990, that require random testing in the aviation, motor carrier, railroad, maritime, mass
transit and pipeline industries. See 49 C.F.R. §§ 40.1, 40.3 (1996); Henry D. Fellows, Legal Aspects
of Drug and Alcohol Testing in the Workplace, RISk MGMT., Mar. 1993, at 21, 25. These regula-
tions cover approximately four million employees whose jobs are deemed safety- or security-
sensitive, including

commercial airline pilots, hanics; flight d aircraft di and airport

security screening personnel; drivers of buses, trucks (weighing 26,000 pounds or

more) and trucks of any size carrying hazardous materials; railroad workers; state and

local mass transit employees; merchant mariners; and employers performi i
i y resp functions at pipeline and liquefied

namnrl gas fa-

cilities.
See id.

37 At least eight states (Connecticut, lowa, Maine, Minnesota, Montana, Oregon, Rhode Island
and Vermont) restrict the right of private employers to domly test employees absent bl
suspicion or a safety See Erica Sorohan, Making Decisi About Drug Testing, 48
TRAINING & DEv. 111, 112-13 (1994). An additional five states (Alaska, California, Massachusetts,
New Jersey and West Virginia) confine random testing to only those employees working in safety-
sensitive jobs. See O'Brien, supra note 16, at 554-55.

38 See Kizziar & Nichols, supra note 24, at 19-20.

39 See Cairns & Grady, supra note 12, at 499.

40 See O’Brien, supra note 16, at 554.
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a routine physical exam.#! Courts generally uphold urinalysis under these circum-
stances on the ground that the individual experiences no additional physical intru-
sion.42 The intrusion caused by a drug test performed in conjunction with a routine
medical examination may also have less emotional impact on the employee because
this form of testing excludes the element of surprise and is generally conducted
across the personnel board.+3

F. POST-REHABILITATION TESTING

In the last type of testing, post-rehabilitation testing, employers identify and
refer employees to counseling and treatment for substance abuse or dependency.4
Conducted to pliance with employee and workplace welfare rules, em-
ployers often incorporate post-rehabilitation testing into a return-to-work agree-
ment.45 As a condition of continued employment, the employee consents to undergo
periodic, unannounced drug testing for a specified period of time, usually ranging
from one to five years, following the employee’s return to work.46

III. DRUG TESTING IN THE HEALTH CARE INDUSTRY

A. REASONS TO TEST

There is no consensus regarding the pervasiveness of illicit drug use among
health care workers. Features unique to the health care sector, including access to
controlled substances and the high degree of stress associated with many health care
jobs,47 lead some to believe that the substance abuse rate among health care workers
is higher than that of the general population.#® Moreover, the moral and fiduciary
obligations attendant to many health care jobs are not present to the same degree in
most other professions. Charged with the responsibility of safeguarding the lives of
their patients, the human toll resulting from negligent care delivered by a drug or
alcohol impaired employee can be intolerably high. The AMA’s Office of General
Counsel implicitly recognizes these critical stakes in regard to mandatory alcohol
and drug testing for physicians:

41 See Cairns & Grady, supra note 12, at 497.

42 See Michael J. Hudock, Behind the Hysteria of Compulsory Drug Screening in Employment:
Urinalysis Can Be a Legitimate Tool for Helping Resolve the Nation's Drug Problem If Competing
Interests of Empl and Empl Are Equitably Bal. d, 25 DuqQ. L. REV. 597, 746 (1987).

43 See Caimns & Grady, supra note 12, at 497.

44 See Connie L. Michaels, Employment Law Considerations Stress Management and Elimina-
tion of Bias: The Risk Management Perspective, in MCLE COMPULSORIES 1996, at 285, 368 (PLI Litig.
& Admin. Practice Course Handbook Series No. H-555, 1996).

45 See id.

46 See DeLancey, supra note 4, at 61. For further di ion of return-t k see
infra Parts X.B, X.E.

47 See Joanne Ossi, Sub. Abuse and Depend in the Hospital Workplace: D

and Handling, PERSP. HEALTH CARE RISk MGMT., Spring 1991, at 21, 22-23; see also American
Fed’n of Gov’t Employees, L-2110 v. Derwinski, 777 F. Supp. 1493, 1499 (N.D. Cal. 1991) (stating
that “[t]he p and disp of medicinal preparation ining drugs is part of the
currency of hospital life”).

48 See William N. Malatestinic & James A. Jorgenson, Dealing with Substance Abuse in the
Workplace, 26 Hosp. PHARMACY 102, 102 (1991) (asserting that “casual drug use among health
professionals in such a way as to expose them to the risks of drug abuse and addiction may be higher
[than in the general workforce]”); see also id. (reporting that although sub abuse is esti d
to affect 12% of the workforce at large, the reported percentage for health care employees is ap-
proximately 15%).
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[W]hen physicians or other individuals who are employed to protect
the health and safety of the public abuse drugs, the consequences are
potentially life threatening . . . .

While there are no good data on the extent to which drug abuse by
physicians results in substandard patient care, even a small risk cannot
be tolerated. The harm to a patient from an impaired physician can be
life threatening.4®

Two widely accepted premises in connection with drug testing in the health
care sector include: (1) employees providing direct patient care are engaged in
safety-sensitive work;5® and (2) the duty of care and responsibility owed to the pa-
tient will inevitably outweigh the privacy interests of the health care worker where
the responsibilities performed by the health care worker directly intersects with the
patient’s welfare.5! Both of these premises are present in American Federation of
Government Employees, Local 2110 v. Derwinski.2 In a challenge to the Veterans
Administration’s Drug Free Workplace Plan that included random drug testing of
certain designated “safety-sensitive” medical positions, including those of a pharma-
cist, physician, nurse and two medical technici a federal district court concluded
that “[t]he gravity of the responsibilities of such medical professionals is at least as
great as that of the locomotive engineers, flight attendants, and pipeline workers, and
the risks associated with drug-impaired performance equally catastrophic.”s* Given
the “paramount consideration of safety” that must be granted to members of the
public who use the Veterans Administration hospitals, and in light of the court’s as-
sessment that all medical positions at issue involved duties “fraught with such risk of
injury to others that even a momentary lapse of attention can have disastrous conse-
quences,” the court deemed that the government’s compelling interest in randomly
testing superseded the workers’ individual privacy interests.5* This conclusion is
further supported by the observation that the employees’ privacy interests were di-
minished by virtue of their employment as licensed members of the health profession

49 David Orentlicher, Drug Testing of Physicians, 264 JAMA 1039, 1039 (1990).
50 Safety-sensitive positions in health care are staffed by professionals “who are responsible for
dlrect pauem care, either with direct patient contact or in the performance of diagnostic testing or

or the preparation and di ion of drugs and medicines.” Derwinski, 777
F. Supp at 1498; see Kemp v Clllbomc County Hosp., 763 F. Supp. 1362, 1368 (W.D. Miss. 1991)
(holding that any hosp ployee in hand: patient care occupies a safety-sensitive position).

See also American Federation of Government Employees, Council 33 v. Barr, 794 F. Supp.
1466, 1471 (N.D. Cal. 1992), where the DOJ’s random drug testing program for all physician and
dentist employees of the Federal Bureau of Prisons (FBP) was upheld on public safety grounds. In
emphasizing the physlcal and menul rigors of the medical profession, the court further stated:
It req no detailed ledge of the medical field to ize that doctors must
attend to each and every one of their patients with the utmost alertness and care. Public
safety and, in some cases, life and death may hang in the balance. Doctors must cor-
rectly diagnose ailments and either treat patients or supervise others who do. Treat-
ments may include surgery or the use of powerful drugs. Doctors must be able to re-
spond immediately to emergencies, and when called to perform they may already be
taxed by long hours or tedious procedures. Even when not actually on duty, doctors
may be on call and prepared to perform services at a moment’s notice. Their duties
therefore raise obvious and undeniable safety hazards.
Id. at 1472 (citing Derwinski, 777 F. Supp. at 1499).
51 See id 1472-73.
52 777 F. Supp. 1493 (N.D. Cal. 1991).
53 Id. at 1498.
54 1d. at 1499.




408 AMERICAN JOURNAL OF LAW & MEDICINE VOL. XXIII NO. 4 1997

because they voluntarily subjected themselves to “qualifications, examination and
regulation.”s$

In addition to arguing for the constitutionality of testing health care workers,
testing proponents assert that when employers stringently adhere to the principles of
confidentiality and due process, and when the aim is therapeutic rather than punitive,
the benefits of a drug and alcohol screening program outweigh the privacy incur-
sions.5¢ To the extent that a testing program may identify employees and physicians
with a drug abuse problem,57 it may serve to hasten the treatment and recovery proc-
ess, while concomitantly improving the quality of patient care and enhancing a hos-
pital’s public accountability.5® Finally, as discussed in greater detail in the following
section, instituting a drug and alcohol testing policy may reduce hospital liability
when the result of negligent care administered by a drug- or alcohol-impaired health
care provider harms a patient.5

B. REASONS NOT TO TEST

Opponents of testing health care providers echo the arguments advanced by
critics at large: (1) imperfection of technology and its yield of false results; (2) in-
trusion on personal privacy; and (3) lack of precision or limitation on potential infer-
ences drawn from a positive urinalysis.®® A positive urinalysis does not provide the
tester with any information regarding the frequency, quantity or pattern of drug

55 See id. But cf. Glover v. Eastern Neb. C ity Office of Retardation, 867 F.2d 461, 464
(8th Cir. 1989) (holding that a health care worker’s employment in a highly regulated state agency
doces not result in a diminished privacy interest justifying mandatory blood testing for acquired im-
mune deficiency syndi and hepatitis B when the risk of disease transmission is deemed negligi-
ble).

56 See AMERICAN HOSP. Ass’N, SUBSTANCE ABUSE POLICIES FOR HEALTH CARE INSTITUTIONS
1-2 (1992) [hereinafter AHA PoLICIES].

57 There is no fixed consensus on what percentage of the physician population abuses drugs or
alcohol. According to the American Medical A iation (AMA), esti on the rate of impair-
ment among practicing physicians is 7-9%. See Harvey F. Wachsman, Who Protects Patients’
Rights?, MED. WORLD NEWS, Oct. 23, 1989, at 57, 57. Other surveys go as high as 15%. See Dona
De Sanctis, Helping Health Care Professionals Confront Sub: Abuse, TRUSTEE, Dec. 1991, at
13, 13 (stating that the rate of drug addiction among health care professionals is 10-15%); Mal.
tinic & Jorgenson, supra note 48, at 102 (stating that alcohol and drug abuse affects 15% of health
care professionals); Should Hospitals Test Doctors for Drugs?, WAsH. PosT, July 16, 1991 (Health),
at 14 (noting an addiction specialist’s claim that 15% of physicians are addicted to drugs and alco-
hol). The rate of drug and alcohol abuse among the general workforce has been estimated to be
12%. See Malatestinic & Jorgenson, supra note 48, at 102.

In any case, drug and alcohol abuse is the leading cause of suspension and revocation of phy-
sician licenses. See Larry Thompson, Finding Doctors with Addictions, WAsH. PosT, Feb. 20, 1990
(Health), at 9 (finding that 85% of licensure actions taken against doctors involve drugs or alcohol
(quoting Michael Compton, Acting Director of the Maryland Board of Physician Quality Assur-
ance)).

58 Studies have indicated that health care workers, and in particular, physicians and dentists,
have a higher recovery rate than those in other occupations. See Robert S. Walzer, Impaired Physi-
cians: An Overview and Update of the Legal Issues, 11 J. LEGAL MED. 131, 134-36, 197-98 (1990);
see also Michael F. Fleming, Physician Impairment: Options for Intervention, 50 AM. FAM.
PHysICIAN 41, 41 (1994) (stating that 80-90% of alcohol- and drug-addicted physicians recover and
refrain from further abuse).

59 See Cairns & Grady, supra note 12, at 511 (finding that drug testing is a way to reduce inju-
ries caused by impaired employees and the cost to the employer of those injuries that do occur);
Walzer, supra note 58, at 188-89 (discussing how in some jurisdictions a hospital will not be held

ponsible if it takes pr i to ensure that only professional, non-drug-using staff are hired).

60 See Cairns & Grady, supra note 12, at 493
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use;6! the impact, if any, that the drug has on job performance or mental and physical
abilities or whether the tested employee has a drug dependency or abuse problem.s2
Additionally, a mandatory program may erode trust and damage morale, particularly
if it calls for random testing or the collection methodology requires direct observa-
tion. The consequences of a positive drug test on a physician’s or employee’s repu-
tation and career can likewise be devastating, particularly if the program’s objective
is punitive rather than rehabilitative, and/or is lacking necessary confidentiality safe-
guards.

Opponents of drug testing also point out that mechanisms are already in place
to identify and treat drug or alcohol impaired health care providers. Currently all
fifty states have established programs to treat physicians with drug and alcohol
problems.63 Also, most states have empowered the state licensing board or medical
society with discretionary authority to investigate and rehabilitate (rather than disci-
pline) suspected cases of physical impairment.6¢ Guaranteeing anonymity and confi-
dentiality for the good faith reporter, most states have enacted laws to identify and
discipline impaired physicians, including mandatory reporting of physician impair-
ment by colleagues, hospitals and medical societies.55

Many commentators have observed that mandatory reporting requirements fail
to overcome the “conspiracy of silence” or general reluctance on the part of medical
professionals to “turn in” a colleague, particularly in light of the difficulty of identi-
fying, with any degree of certainty, a drug- or alcohol-impaired person.66 Therefore,
the efficacy of these reporting remains ionable. The are not

4

particularly popular among medical professionals, and enforcement is generally neg-

61 See id. at 506.

62 The lack of meaningful information offered by a positive drug test points to a weak correla-
tion with impaired job performance. As pointed out by the AMA’s Office of General Counsel, “a test
that is positive for drug use may be falsely positive for drug impairment.” Orentlicher, supra note
49, at 1039.

In explaining the lack of lation b a positive urinalysis and on-the-job impairment,
commentators Edward M. Chen, Pauline T. Kim and John M. True offered the following scientific
background of urinalysis:

Unlike blood alcohol tests, which the psychoactive p of alcohol in
the blood (concentration levels of which have been scientifically correlated with intoxi-
cation), urine tests typically only detect inert metabolites (and sometimes drug traces)
in urine, which are the end products of drugs processed by the body. The concentra-
tions of these bolites (which Ily have no psych ive effect) in
urine fl d ically due to a multitude of factors such as liquid intake, urinary
flow, metabolism rate, etc., and thus bear no relationship to current impairment.
Moreover, as noted above, drug metabolites and traces are excreted in urine days and
even weeks after the parent drug has left the brain and blood stream, and long after any
psychoactive effect of the drug has subsided. Thus, urine drug tests are only capable of
revealing prior use (which likely occurred off-duty), and not on-the-job impairment.
Edward M. Chen et al., Common Law Privacy: A Limit on an Employer’s Power to Test for Drugs,
12 GEo. MAsON L. Rev. 651, 676-77 (1990) (citations omitted).

Passive inhalation of marijuana may also undermine testing validity, depending on the
threshold required to trigger a positive result. See Mark A. Rothstein, Workplace Drug Testing: A
Case Study in the Misapplication of Technology, 5 HARvV. J.L. & TECH. 65, 75 (1991).

63 See Fleming, supra note 58, at 43.

64 See Walzer, supra note 58, at 131. Generally the state agency or licensing board retains the
¢ and disciplinary functi and the medical society the identification, investig;
tion and fi with a p 1 for exchanging inf usually for a failed reha-
bilitative effort. See id. at 134. For a detailed description of some states’ governance and regulation

of physicians, see id. at 139-45.
65 See id. at 145.
66 See Fleming, supra note 58, at 41; Thompson, supra note 57, at 9.
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ligible, with only a few states imposing sanctions for noncompliance, usually in the
form of a monetary penalty.67

Opponents of urinalysis drug testing, within and without the health care field,
also endorse utilization of less invasive procedures to measure worker impairment,
most notably neurobehavioral examination, such as physiological or psychomotor
performance tests. These computerized tests measure eye-hand coordination and
quick reaction times, and can be administered in a matter of minutes.®® Moreover,
proponents contend, performance tests, which do not trespass on an individual’s pri-
vacy, can assess not only impairment resulting from ingestion of drugs or alcohol but
also impairment caused by sleep deprivation, mental illness or physical disability.6?

C.  AMERICAN HOSPITAL ASSOCIATION’S DRUG TESTING ADVISORY

Beginning with its prefatory declaration,” in 1992 the American Hospital As-
sociation (AHA) issued a management advisory urging its members to initiate a
comprehensive drug testing program for all hospital personnel, including employees,
physicians, volunteers and trustees.”’ Prompting the recommendation were familiar
concerns: employee absenteeism, loss of productivity and workplace accidents—all
allegedly attributable to illegal substance abuse.”? The AHA advisory calls for pre-
employment, for-cause and post-accident testing.” Hospitals should reserve random
testing for return-to-work agreements following treatment and rehabilitation for sub-
stance abuse.” The scope of testing should also include commonly abused prescrip-
tion drugs as well as alcohol and illegal drugs.”s

67 See Walzer, supra note 58, at 169. The Health Care Quality Improvement Act of 1986, 42 U.S.C.
§§ 11101-11152 (1994), overseen by the U.S. Department of Hcallh and Human Services (HHS),
also calls for the reporting of i P (but not specifically i d) p! ians to HHS and to
the appropriate state licensing board, see id. § 11134(b)-(c), and 1 requires that this information be
made available to hospitals and other health care entities. See id. § 11137(a)

68 See Orentlicher, supra note 49, at 1040.

69 See id. The AMA’s Council of Scientific Affairs (CSA) has addressed the issue of whether
neurobehavioral tests would more accuratcly measure perfonmnce impairment. In a 1992 report, the
CSA luded that althoug] i of behavioral tests to health care professionals had
not been fully lored, they app d to lack the 'y sensitivity and specificity to identify
current drug users with impaired job performance. See COUNCIL ON SCIENTIFIC AFFAIRS, AMERICAN
MED. Ass’N, CSA ReporT 2-1-95, at 3 (1995) [hereinafter CSA ReporT]. The CSA, therefore, did
not yet consider performance testing an appropriate substitute for urine testing. See id. Although
acknowledging the limitations of drug tests, the CSA argues that drug tests can and do accomplish
the specific task of identifying those whose drug use puts them at greater risk of mental or physical
impairment. See id. at 2.

70 “Because of its leadership role in the community, its mission of providing safe and effective

health and medical care, and its responsibility as an employer, every health care institution should
strive to establish and an alcohol- and drug-free work env " AHA POLICIES, supra
note 56, at 1.

71 See id. at 3. Approximately six months after issuing this advisory report, the AHA imple-
mented a similar testing policy for its 850 employees in Chicago and Washington, D.C. See What's
Good for the Goose . . ., MOD. HEALTHCARE, Dec. 14, 1992, at 52, 52.

72 See AHA POLICIES, supra note 56, at 1.

73 See id. at 2.

74 See id. at 3.

75 See id. One of the more recent comp ive studies to physician substance abuse
was based on a mailed, self-reporting anonymous survey of 9600 physicians across the country. See
Patrick H. Hughes et al., Prevalence of Substance Abuse Among US Physicians, 267 JAMA 2333,
2334 (1992). The study found that physicians were less likely than the general population to use
illicit drugs (such as cocaine, marijuana and heroin), but were more likely to use alcohol and to self-
treat with prescription medications, most notably, opiate Igesics and b diazep like tran-
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The AHA further advised that hospitals should conduct the testing of applicants
and employees without regard to job description. With respect to physicians, the
AHA counseled hospitals to test all medical staff members, “regardless of the type or
nature of the member’s privileges.”’6 Members should be tested when first applying
for privileges, but subject only to for-cause testing thereafter.”” If a staff member
tests positive, hospitals should condition continued membership and privileges on a
return-to-work agreement.”s

The advisory further ds that hospitals structure drug and alcohol
testing policies on sound therapeutic/rehabilitative standards.” No policy should
limit itself to testing.80 It should also incorporate an educational program on sub-
stance abuse and treatment, and develop an employee assistance program to which
employees can turn for referral, evaluation and treatment.8!

D. AMERICAN MEDICAL ASSOCIATION’S DRUG TESTING POLICY

The American Medical Association (AMA) takes the position that drug and
alcohol testing of employees in any industry may be appropriate in the following
cir es: (1) preemploy for health or safety-sensitive positions; (2) rea-
sonable suspicion that performance is impaired by drugs or alcohol; and (3) follow-
up testing to monitor rehabilitation.82 The AMA further states that urine drug and
alcohol testing may be appropriate in comparable circumstances for physicians and
other health care employees.83 Like the AHA, the AMA opposes random testing.84
In support of testing programs within the above parameters, the AMA states:

In keeping with the highest traditions of the profession, physicians
have voluntarily accepted behavioral and ethical standards at least as
stringent as those imposed on workers in other occupations. When the
issue is encouragement of healthy behavior, designed to counter an ill-
ness (drug addiction) considered to be a scourge of modern society,

only the most demanding standard would seem acceptable.85

In addressing physician attitudes toward drug testing, the AMA cites a survey
published in the Archives of Internal Medicine indicating that of 272 doctors sur-
veyed in one Michigan county, 45% agreed with mandatory urinalysis drug testing
of physicians who hold hospital privileges; 34% disagreed; and 21% remained un-
certain.®¢ The survey also revealed that, in the event a hospital implements a testing

quilizers. See id. at 2336. Prescription drugs rank third behind alcohol and tobacco as the most used
substance among physicians. See id.

76 AHA POLICIES, supra note 56, at 3.

77 See id.

8 See id.

7 See id. at 1.

80 See id.

81 See id.

82 See CSA REPORT, supra note 69, at 6.

83 See id.

84 See id. at 1-2.

85/d. at 3.

86 See Stephen J. Lemon et al., Physici itudes Toward Mandatory Work Place Urine
Drug Testing, 152 ARCHIVES INTEINAL MED. 2238, 2240 (1992). When broken down by age, the
study led that older physicians were far more likely than their youngcr counterparts to approve
of mandatory drug testing of physici 61% of the respond: the ages of 45 and 60
supported such testing compared with 45% of the respondents between the ages of 30 and 44. See
id.
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program, respondents clearly preferred that the medical staff conduct the testing
without the participation of the hospital administration.57
The AMA takes these survey results a step farther by urging the medical staff’s

full involvement in the formulation and development of any drug and alcohol testing
program, including:

(a) selection of analytical methods to ensure scientific validity of the

test results, (b) determination of measures to maintain confidentiality of

the test results, (c) in for-cause post-incident/injury testing, definition

of standards for determining whether cause exists and which incidents

and/or injuries will result in testing, and (d) development of mecha-

nisms to address the physical and mental health of medical staff mem-

bers.58

Finally, the AMA cautions against implementation of any drug and alcohol testing
plan without first securing the necessary procedural and substantive due process
guarantees, and advocates the establishment at all times of the “primacy of medical
staff authority in substance abuse policy and procedures.”8?

IV. DRUG TESTING AND CORPORATE HOSPITAL LIABILITY
A. HOSPITAL ACCOUNTABILITY FOR THE DELIVERY OF NEGLIGENT PATIENT CARE

1. Corporate Hospital Liability and the Independent Physician

In addition to enhancing workplace safety for both patient and health care pro-
viders, drug testing may also represent good risk management. The expansion in
negligent hire and retention claims increases p on a hospital to impl t
stringent screening and monitoring procedures to help ensure the competency of all
health care providers whose job responsibilities involve patient care. The doctrine of
negligent hire or negligent retention imposes direct employer liability to third parties
for negligently hiring or retaining incompetent, unsuitable or unfit employees in po-
sitions that pose an unreasonable risk of harm to others.% A hospital’s liability for

87 See id.

88 CSA REPORT, supra note 69, at 6.

89 1d.

9% See Charles A. Odewahn & Darryl L. Webb, Negligent Hiring and Discrimination: An Em-
ployer’s Dilemma?, 40 LaB. L.J. 705, 705 (1989). Liability for negligent hire or retention attaches
if the employer knows of the employee’s unfitness, or fails to take reasonable steps to discover it.
See id.

Liability may also be imputed to the employer for the negligent actions of an employee under
the doctrine of respondeat superior, provided the negligence occurred during the course of employ-
menz See RESTATEMENT (SECOND) OF AGENCY § 219 (1958) This theory of liability applies to the

of such ploy as interns, id , nurses and other hospital staff mem-

bers. See Arthur L. Southwick, supra note 7, at 8 see also Diana Joseph Bearden & Bryan J.

Maedgen, Emerging Theories of Liability in the Managed Care Industry, 47 BAYLOR L. REv. 285,

300 (1995) (noting that courts have recently recognized hospital liability for the negligence of the

physu:lans over whom it has control). [t does not, generally, reach the conduct of the negligent
pend i See Bearden & Maedgen, supra, at 299-300; Southwick, supra note 7, at 5.

Lmbullty under responden superior is vicarious and extends only to negligent employee con-
duct committed during the course of employment. See Odewahn & Webb, supra, at 705. In con-
trast, the doctrine of li hiring imp direct employer liability and extends to intentional
acts committed by employees outside the scope of employment. See id.

The negligent hiring doctrine has been followed in the following jurisdictions: Alaska, see
Svacke v. Shelley, 359 P.2d 127, 130-31 (Alaska 1961); Arizona, see Kassman v. Busfield Enters.,
639 P.2d 353, 356-57 (Ariz. Ct. App. 1982); California, see Virginia G. v. ABC Unified School
Dist., 19 Cal. Rptr. 2d 671, 675-76 (Ct. App. 1993); Colorado, see Colwell v. Oatman, 510 P.2d
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negligence in the hire or retention of an employee may also extend to physicians,
notwithstanding the fact that many physicians are not salaried hospital employees,
but independent contractors practicing autonomously, usually in a private, office-
based setting.9! Over the years, the doctrine of corporate hospital liability has un-
dermined the assumption that hospitals had no control over independent physicians
and, therefore, could not be held legally accountable for their malfeasance.”?
Historically, courts have been highly reluctant to place any legal responsibility
on a hospital for harm suffered by a patient at the hands of a negligent physician.9
This rel was premised, in great part, on a perception of the hospital as merely
an institution undertaking only to “furnish room, food, facilities for operation, and
attendance.”* But present day hospital operations are more complex, necessitating
hospital administrators to play a much more active role in the provision of medical
care.%S Hospitals now routinely employ a large staff of personnel to provide patient

464, 466 (Colo. Ct. App. 1973); Connecticut, see Shore v. Town of Stonington, 444 A.2d 1379, 1383
(Conn. 1982); District of Columbia, see Levy v. Currier, 587 A.2d 205, 211-12 (D.C. 1991); Flor-
ida, see Mallory v. O'Neil, 69 So. 2d 313, 315 (Fla. 1954); Georgia, see Mitchell County Hosp.
Auth, v. Joiner, 189 S.E.2d 412, 414 (Ga. 1972); Hawaii, see Janssen v. American Haw. Cruises,
Inc., 731 P.2d 163, 166 (Haw. 1987); Illinois, see Johnson v. Mers, 664 N.E.2d 668, 672-73 (Ill.
App. Ct. 1996); lowa, see D.R.R. v. English Enters., CATV, 356 N.W.2d 580, 583 (lowa Ct. App.
1984); Kansas, see Plains Resources, Inc. v. Gable, 682 P.2d 653, 661-63 (Kan. 1984); Louisiana,
see Roberts v. Benoit, 605 So. 2d 1032, 1044 (La. 1991); Maryland, see Evans v. Morsell, 395 A.2d
480, 483 (Md. 1978); Michigan, see Hersh v. Kentfield Builders, Inc., 189 N.W.2d 286, 288 (Mich.
1971); Minnesota, see Ponticas v. KM.S. Invs,, 331 N.W.2d 907, 91013 (Minn. 1983); Missouri,
see Gaines v. Monsanto Co., 655 S.W.2d 568, 570 (Mo. Ct. App. 1983); New Jersey, see DiCosala v.
Kay, 450 A.2d 508, 514-16 (N.J. 1982); New Mexico, see F & T Co. v. Woods, 594 P.2d 745, 747
(N.M. 1979); New York, see Detone v. Bullit Courier Serv., Inc., 528 N.Y.S.2d 575, 576 (App. Div.
1988); North Carolina, see Moricle v. Pilkington, 462 S.E.2d 531, 533 (N.C. Ct. App. 1995); Okla-
homa, see Jordan v. Cates, 935 P.2d 289, 292-93 (Okla. 1997); Oregon, see Chesterman v. Barmon,
727 P.2d 130, 131-32 (Or. Ct. App. 1986); Pennsylvania, see Dempsey v. Walso Bureau, Inc., 246
A.2d 418, 419-20 (Pa. 1968); Tennessee, see Doe v. Rogers, No. 03A01-9606-CV-00212, 1997 WL
36834, at *1 (Tenn. Ct. App. Jan. 31, 1997); Texas, see Akins v. Estes, 888 S.W.2d 35, 41-42 (Tex.
App. 1994); Utah, see Stone v. Hurst Lumber Co., 386 P.2d 910, 911-12 (Utah 1963); and Wash-
ington, see Peck v. Siau, 827 P.2d 1108, 1110 (Wash. Ct. App. 1992). The American Law Institute
defines the doctrine as when “[a] person conducting an activity through servants or other agents is
subject to liability for harm resulting from his duct if he is ligent or reckless . . . in the em-
ployment of improper persons or instrumentalities in work involving risk of harm to others.”
RESTATEMENT (SECOND) OF AGENCY § 213 (1958).

91 See James B. Cohoon, Piercing the Doctrine of Corporate Hospital Liability, 17 SAN DIEGO
L. Rev. 383, 385 (1980).

92 See id. at 384-85.

93 See Mark A. Hall, itutional Control of Physician Behavior: Legal Barriers to Health
Care Cost Containment, 137 U. PA. L. REv. 431, 457 (1988) Because n was difficult to determine
the amount of conuol pi had over medical ion making, hospitals were originally held
liable for ad ive errors, not dical actions. See id.

94 See Smith v. Duke Univ., 14 S.E.2d 643, 647 (N.C. 1941), overruled by Rabon v. Rowan
Mem’l Hosp., Inc., 152 S.E.2d 485, 499 (N.C. 1967).

95 See Bost v. Riley, 262 S.E.2d 391, 395 (N.C. Ct. App. 1980) (addressing the changing role
of the hospital and its more intimate involvement in direct provision of medical care); see also John-
son v. Misericordia Community Hosp 301 N.W.2d 156, 164 (Wis. 1981) (challenging the notion
that hospitals are merely ilities and do not undertake the treatment of patients through
its doctors and nurses).

The significance of the increased complexity of patient care is succinctly explained as fol-
lows:

In the delivery of health care services in an institutional setting, it is i ingly diffi-
cult to determine factually who is in control of whom. As allied health care profession-
als proliferate and are accorded a greater degree of independence from the direct super-
vision and control of the attending physician, the matter of the right to control another’s
actions becomes a very difficult question both as a matter of fact and of law.
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care, including physicians, resid nurses, technicians, as well as administrative
and manual workers. Moreover, patients today have a reasonable expectation that
the hospital is in charge of, and assumes overall responsibility for, the care they re-
ceive.%

In view of this functional and operational shift, courts have become unwilling
to shield hospitals from tort liability where a patient has received substandard care
from a physician who, while not under the hospital’s direct control, agency or em-
ploy, has nevertheless been accorded privileges to treat patients at the facility, in
conformity with hospital rules and regulations.®” Consequently, under the doctrine
of corporate hospital liability (also referred to as corporate hospital negligence), a
hospital may be liable for negligent care rendered by physicians, even where no di-
rect employment or agency relationship exists.?8

Corporate liability focuses on a breach of duty owed directly to a third party.
This translates in a corporate hospital setting to a hospital bearing direct responsibil-
ity to its patients for the qualny of medical care delivered by members of its medical
staff.% This duty obligates a hospital to I ble care both to “(1) insure
that its medical staff is qualified for the privileges granted and/or (2) to evaluate the
care provided.”1% A number of jurisdictions now adhere to the theory of corporate
liability.101

Southwick, supra note 7, at 47.

9 See Arthur F. Southwick, The Hospital as an Instituti E. ing Responsibiliti
Change Its Relationship with the Staff Physician, 9 CAL. W. L. Rev. 429 (1973) Additionally,
patients today may not have the opportunity to select their own physician; rather, the patient is often
directed by an employer, hospital or pany to a particular physician or group of physi-
cians. See id.

97 See Southwick, supra note 7, at 5.

98 Taking note of the operational changes that have marked the modern medical facility, some
]urlsdu:(lons have pmcecded on the doclrlne of applrenl agency to attach liability to the hospital for

d by an ind; pe phy . See id. at 10. Courls havn: pomlcd
oul lhnl pitals have i gly d with such medical lists as radiolog
siologists and emergency room practitioners who receive a pcrcen!zgc of the deplrtmcnt s income in
exchange for services. See id. at 9-10. Under these ci ians may remain

independent contractors, liability for their tortious conduct may extend to !he hospital under the
doctrine of apparent agency. See id. Apparent agency can be demonstrated where it can be shown
that: (1) the hospital has invited the patient to use the services of the medical specialists and may
have left the patient with no choice but to do so; (2) the hospml represents that it pmv:des a full
range of medical care including those of the sp ;3)p rely on the hospital’s represen-
tations; and (4) patients conclude, based on these rep i that the specialists are either em-
ployees or an integral part of the hospital. See id. at 10.

The theory of corporate hospital liability was first articulated in Darling v. Charleston Com-
mum‘ly Memorial Hospital, 211 N.E.2d 253 (1ll. 1965). The Supreme Court of Illinois affirmed a
Jury’s verdict in favor of a patient-plaintiff whose leg amputation was necessitated by an emergency
room physician’s improper semng ofa bmken leg. See id. at 258. By finding the hospital negligent
in its failure to require or ion by a staff physician and to supervise properly the
patient’s treatment, Darling created an affirmative duty on the part of the hospital to exercise rea-
sonable care in the supervision of physicians and to take proper action. See id. Such action might
include a temporary or permanent revocation of privileges if a physician is subsequently found to be
incompetent.

99 See id. at 17.

100 Johnson v. Misericordia Community Hosp., 301 N.W.2d 156, 165 (Wis. 1980).

101 See, e.g., Purcell v. Zimbelman, 500 P.2d 335, 341 (Ariz. Ct. App. 1972); Elam v. College
Park Hosp., 183 Cal. Rptr. 156, 161 (Ct. App. 1982); Kitto v. Gilbert, 570 P.2d 544, 550 (Calo. Ct.
App. 1977); Mitchell County Hosp. Auth. v. Joiner, 189 S.E.2d 412, 414 (Ga. 1972); Johnson v.
Saint Bernard Hosp., 399 N.E.2d 198, 204 (Iil. App. Ct. 1979); Ferguson v. Gonyaw, 236 N.W.2d
543, 550 (Mich. Ct. App. 1975); Gridley v. Johnson, 476 S.W.2d 475, 484 (Mo. 1972); Foley v.
Bishop Clarkson Mem'l Hosp., 173 N.E.2d 881, 884 (Neb. 1970); Moore v. Board of Trustees of
Carson-Tahoe Hosp., 495 P.2d 605, 608 (Nev. 1972); Corleto v. Shore Mem’l Hosp., 350 A.2d. 534,
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2. Corporate Hospital Liability and the Duty to Exercise Reasonable Care in the
Selection and Retention of Medical Staff Members

Like the tort of negligence, corporate liability is pr d on the exi of
a duty, a breach of that duty and causation.!92 A hospital’s duty to safeguard the
quality of medical care delivered at its facility stems from the “special relationship”
between a hospital and its patients. “Special relationships” exist generally where
concerns of public health or safety are implicated; e.g., landlord and tenant, public
carrier and passenger, and police officer and citizen.19? By virtue of this special re-
lationship, a hospital implicitly promises to hire and retain only competent and reli-
able employees and medical staff.1%4 State statutes that regulate hospital licensing
and the Joint Commission on Accreditation of Healthcare Organizations’ (JCAHO)
accreditation requirements also infer the duty to oversee delivery of medical serv-
ices.105

In the vernacular of negligence law, the existence of a duty is sometimes de-
fined by the foreseeability of risk.!% A duty to a third party attaches if it is foresee-
able that an act, or failure to act, may cause someone harm.197 A corporate hospital’s
failure to exercise proper care when reviewing the credentials or background of ap-
plicants could foreseeably result in the appointment of unqualified physicians,
thereby creating an unreasonable risk of harm to the patient. Thus, hospitals owe to
their patients a duty to exercise reasonable care in the selection and retention of em-
ployees.108  Moreover, the overall responsibility to ensure the competency of its
medical staff is nondelegable.1%?

2e

537 (N.J. Super. Ct. Law Div. 1975); Felice v. Saint Agnes Hosp., 65 A.D.2d 388, 396 (N.Y. App.
Div. 1978); Bost v. Riley, 262 S.E.2d 391, 395 (N.C. Ct. App. 1980); Capan v. Divine Providence
Hosp., 430 A.2d 647, 648 (Pa. Super. Ct. 1980); Brownsville Med. Ctr. v. Gracia, 704 S.W.2d 68, 75
(Tex. App. 1985); Pedroza v. Bryant, 677 P.2d 166, 168 (Wash. 1984); Utter v. Hospital Ctr., 236
S.E.2d 213, 215 (W. Va. 1977); Johnson v Misericordia Community Hosp., 301 N.W.2d 156, 164
(Wis. 1981).

102 See Odewahn & Webb, supra note 90, at 707 (citing Scott v. Watson, 359 A.2d 548, 552
(Md. 1976)).

103 See id. at 708.

104 See James W. Fenton, Jr. et al., Negligent Hiring and R ion: Some Evidence of Hospital
Vulnerability, HEALTH CARE MGMT. REV., Winter 1991, at 73, 79.

105 See Johnson, 301 N.W.2d at 168-69; see also Martinez v. Lifemark Hosp., 608 So. 2d 855,
857 (Fla. Dist. Ct. App. 1992) (stating that “[t]he selection and review of health care personnel is a
duty of hospitals under Florida’s medical malpractice statute™). The JCAHO was previously known
as the Joint C ission on the A ditation of Hospi See BARRY R. FURROW ET AL., HEALTH
LAw: CASES, MATERIALS AND PROBLEMS 99-100 (2d ed. 1991).

106 See 57TA AM. JUR. 2D Negligence § 83 (1989).

107 See id. § 154.

108 See Elamv College Park Hosp., 183 Cal. Rplr 156, I6I (Ct. App. 1982). The distinction

b lection and negli isd d in Garcia v. Duffy, 492 So. 2d 435,
438-39 (Fla. Dist. Ct. App. 1986) (citation omitted):
The principal difference b li hiring and i ion as bases

for employer habxhty is the time at which the employer is charged with knowledge of
the 1i hiring occurs when, prior to the time the employee
is actually hmd the employer knew or should have known of the employee’s unfitness,

and the lssue . . . primarily focuses upon the :dequacy of the employer’s pre-
yme! ', ion into the employee’s b ion, on the
olhef hand, occurs when, during the course of employ , the employer b

aware or should have become aware of p with an employee that indi d his
unfitness, and the employer fails to take funhcr action such as investigating, discharge,
or reassignment.
109 See Joiner v. Mitchell County Hosp. Auth., 186 S.E.2d 307, 308 (Ga. Ct. App.), aff'd, 189
S.E.2d 412, 414 (Ga. 1972) (holding that a hospital may not avoid liability for the negligent selec-
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3. The Required Causal Link Between the Hospital’s Breach of Duty and the
Resultant Injury

Although hospitals have a duty to exercise reasonable care in the selection and
retention of medical staff and employees, a breach of that duty is not sufficient to
impose corporate liability under a theory of negligent hire or retention.!'® The
plaintiff must also show that the hospital’s negligent credentialing or retention of a
staff physician was the proximate cause of the resulting patient injury.!"! Hospitals
have sought to avoid liability by arguing that physician malfeasance is an interven-
ing event and the proximate cause of a patient-plaintiff’s injury.!!? But most juris-
dictions that adopted corporate hospital liability crafted a more flexible approach to
the proximate cause requirement. Some require a plaintiff to show that hospital neg-
ligence in the hire or retention of a staff physician was a contributing or substantial
factor in the plaintiff’s injury. For example, in Purcell v. Zimbelman, the Arizona
Court of Appeals affirmed hospital liability for its surgery department’s failure to
supervise properly a private surgeon and to alert the governing board to a possible
problem.!13 The court concluded that the plaintiff must introduce evidence “which
affords a reasonable basis for the conclusion that it is more likely than not that the
conduct of the defendant was a substantial factor in bringing about the result.”!14

Other jurisdictions analyze proximate cause in terms of the foreseeability of the
harm,!!5 a concept that is intertwined with the establishment of the duty to exercise
reasonable care in the first instance.!!¢ Predicating proximate cause on foreseeability
of harm is consistent with the analysis most often employed in the general tort of
negligent hiring, which asks whether the plaintiff’s injury was the “natural, probable,
and foreseeable result of the employer’s negligence.”!17

tion of a physician based on delegating credentialing authority to a medical staff committee which
acts as an agent of the hospital).

110 See Jack W. Shaw, Jr., Annotation, Hospital's Liability for Negligence in Selection or Ap-
pointment of Staff Physician or Surgeon, 51 A.L.R.3d 981, 983 (1973).

111 See id.; see also Odewahn & Webb, supra note 90, at 707 (stating that “[t]he plaintiff must
prove a causal connection (proximate cause) between the harm sustained and the negligence of the
employer”™).

112 ¢ Portlock v. Perry, 852 S.W.2d 578, 583 (Tex App. 1993) (finding that negligent action
by treating physician severed the causal the medical facility’s negligent hiring
and the resulting harm to patient). See generally Odewahn & Webb, supra note 90, at 707 (discuss-
ing how employers often assert that their employees’ criminal acts break the chain of causation).

113 500 P.2d 335, 341 (Ariz. Ct. App. 1972); see also Bost v. Riley, 262 S.E.2d 391, 397 (N.C.
Ct. App. 1980) (finding that hospital’s failure to take any action against defendant-surgeon’s failure
to keep patient progress notes violated hospital rules and may be used as evidence of hospital’s
breach of duty to oversee quality of patient’s care).

114 purcell, 500 P.2d at 342.

115 See Focke v. United States, 597 F. Supp. 1325, 1351 (D. Kan. 1982) (stating that proximate
cause invol ble injury); J v. Misericordia Community Hosp., 301 N.W.2d 156,
163-64 (Wis. 1980) (stating that the harm el of neglig must be fi ble).

116 See Elam v. College Park Hosp., 183 Cal. Rptr. 156, 161 (Ct. App. 1982) (citing Weirum v
RKO Gen., Inc., 539 P.2d 36, 39 (Cal. Ct. App. 1975); Dillon v. Legg, 441 P.2d 912, 918 (Cal. Ct.
App. 1968).

117 Odewahn & Webb, supra note 90, at 709; see Katrin U. Byford, Comment, The Quest for
the Honest Worker: A Proposal for Regulation of Integrity Testing, 49 SMU L. Rev. 329, 359-60
(1996). When examining foreseeability, if “the plnmuﬁ‘s injury could not be reasonably foreseeable
by the employer at the umc of the hiring, the emp! ’s duct will not be idered the proxi-
mate cause of the injury.” Odewahn & Webb, supra no\e 90, at 709.
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4. The Scope of the Hospital’s Duty to its Patients

The doctrine of corporate liability imposes a duty to protect patients from neg-
ligent care by exercising reasonable care in the selection and retention of medical
staff.118 The degree of care is that utilized by the average hospital in similar circum-
stances.!!? The key relationship between a private physician and a hospital centers
on a patient’s admission. A physician may admit and treat patients only if the re-
ceiving hospital accords the physician the privilege to do so.'20 The responsibility
for authorizing physician privileges rests with the hospital’s governing body. But
because the governing body is often composed of community lay members who lack
the necessary knowledge and expertise to evaluate physician credentials, review of
an application for privileges is often delegated to the medical staff, which in turn
may delegate the responsibility to a credentialing committee.!2! Ultimate responsi-
bility for selection and retention of competent physicians, however, remains with the
hospital’s governing body.!22 This sharing of authority and responsibility is consis-
tent with the JCAHO standards for patient care 123 which “place particular emphasis
on the appointment/reapp p lineation of clinical privileges, and
periodic appraisals of each physician staff membcr. In addmon the hospital is re-
quired to institute reliable and valid n that conti ly evaluate the quality
of care rendered all patients.”124

With respect to the duty to investigate the qualifications and competency of a
physician applicant, in Joiner v. Mitchell County Hospital Authority, the Georgia
Court of Appeals implied that a hospital cannot rely solely on the existence of a

118 See Elam, 183 Cal. Rptr. at 164. Reasonable care in the selection of medical staff requi
the screening of applicants pursuant to pi durally fair and blished criteria. See Moore v.
Board of Trustees, 495 P.2d 605, 608 (Nev. 1972); Southwick, supra note 7, at 47.

119 See Johnson, 301 N.W.2d at 171 (stating that a hospital will be liable if it “failed to exer-
cise that standard of care usually exercised in similar situations by other members of the medical

pr ion and thus breached that legal duty owed to the patient” (quoting Mossey v. St. Luke’s
Hosp 218 N.W.2d 514, 517 (Wis. 1974)).

120 A large teaching hospital may typically have hundreds of private admitting physicians. See
id. at 168-71.

121 See Cohoon, supra note 91, at 394. Followmg evaluation of an applicant’s qualifications,
the credentialing committee forwards a in ion with a concur-
ring recommendation from the staff executive committee, for the govemmg board’s approval. See
id. at 392.

122 See Mitchell County Hosp. Auth. v. Joiner, 189 S.E.2d 412, 414 (Ga. 1972) (stating that
“[t]he delegation of authority to screen appli for staff bership on the medical staff does not

relieve the [hospital] of its ibility, since the bers of such staff act as agents for the [hos-
pital]”).

123 See 1 JOINT COMM’N ON ACCREDITATION OF HEALTHCARE ORGS., AccunmnoN MANUAL
FOR HosPITALS 213 (1996) (di ing the responsibility of the d ling process to oversee

appointments to the medical staff, clinical privileges granted to independent praclmoners and prac-
titioners” general ability to provide patient care services).

124 pedroza v. Bryant, 677 P.2d 166, 170 (Wash. 1984) (quoting Susan B. Koehn, Hospital
Corporate Liability: An Effective Solution to Controlling Private Physician Incompetence?, 32 RUTGERS L.
REV. 342, 369-70 (1979)). The state supreme court subscribed to the theory of corporate hospital
negligence, but declined to apply it where a patient was treated in a staff physician’s private office,
outside hospital premises. See id. at 171-72. The court pointed to the defendant hospital corpora~
tion’s by-laws, adoption of which are mandated by statutory and regulatory law, as an additi
source for defining the standard of care owed by a hospital to its patients. See id. at 171. For addi-
tional cases in which courts held hospitals liable for the negligence of its staff or conferred on them
a duty to supervise the quality of care provided by its staff, see Purcell v. Zimbelman, 500 P.2d 335,
341 (Ariz. Ct. App. 1972) (holding a hospital liable for medical staff’s negligence in failing to su-
pchIse properly phys-cnn and in failing to alert board to possible problem); Darling v. Charleston

ity Memorial Hospital, 211 N.E.2d 253, 261 (I1l. 1965) (holding that hospitals have an in-
dependem duty to supervise the medical treatment provided by its staff physicians).
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medical license, but must also conduct some investigation of the physician’s back-
ground.’2s But just how far a credentialing committee has to probe a physician-
applicant’s background is not clear. In another case, the Georgia Court of Appeals
concluded that the duty does not extend to investigating rumors of a history of illegal
drug use where the physician’s denial was uncontroverted, and the physician’s work
record lacked any indication of a “pre-existing incompetency.”126 The standard of
care for investigating an applicant’s background is that which is deemed reasonable
in like circumstances,'?” and that which corresponds to the hospital’s own rules and
procedures for evaluating applications for staff privileges.!?8 At a minimum, the
hospital should verify pertinent information contained in the physician’s application,
education, training and experience. 29

B. DRUG TESTING AND THE EXERCISE OF REASONABLE CARE—RECONSIDERING
THE INDUSTRY STANDARD

The emergence of corporate hospital liability imposed on hospitals a duty to
supervise the quality of medical care delivered within its four walls. A hospital can
discharge this duty by exercising reasonable care in the selection and retention of
medical staff members and other hospital employees, particularly those whose jobs
require direct patient contact.!3° It is a duty that reflects a contemporary consensus
of the hospital as a “comprehensive health center ultimately responsible for arrang-
ing and coordinating total health care.”’3! [t is a duty grounded in statutory and
regulatory law, common law negligence principles and a public policy that favors
sharing the responsibility of delivering competent medical care between the treating
physician and the hospital corporation which is “in a superior position to monitor
and control physician performance.”!32

R ble care is ed, in part, by the industry standard.!*3 A 1996 study
by the American Management Association reports that at least 81% of major compa-

125 186 S.E.2d 307, 309 (Ga. Ct. App. 1971), aff'd, 189 S.E.2d 412, 414 (Ga. 1972); see also
Focke v. United States, 597 F. Supp. 1325, 1345 (D. Kan. 1982) (holdlng lhal the duty to cxercuse
care in hiring may require an employer to duct some g but not an “in-
depth” investigation); Johnson, 301 N.W.2d at 164 (stating that “the failure to investigate a medical
staff applicant’s qualifications . . . gives rise to a fi ble risk of ble harm™).

126 See Perryman v. DeKalb County Hosp. Auth., 398 S.E.2d 745, 746 (Ga. Ct. App. 1990).

While 1t may be negligent to hire or retain a physician whose performance is com-
promised by illegal drug use, it is not ncgllgenl to hire or retain a physician who is only
rumored to use illegal drugs. A bl ists of hiring or ining an
otherwise incompetent physician, not in hlnng an otherwise competent physician who
has merely been the target of slanderous gossip

Id.

127 See Focke, 597 F. Supp. at 1345.

128 See Johnson v. Misericordia Community Hosp., 301 N.W.2d 156, 164 (Wis. 1981).

129 See id. at 160. R ble care in the i igation of a physician’s application for hospital
privileges may inciude “education, training, health, ethics and experience through contacts with his
peers in the specialty in which he is seeking privileges, as well as the references listed in his appli-
cation to determine the veracity of his statements and to solicit comments dealing with the appli-
cant’s credentials.” /d.

130 See infra notes 151-57 (discussing Kemp v. Claiborne County Hosp., 763 F. Supp 1362
(S.D. Miss. 1991)).

131 Southwick, supra note 96, at 429.

132 pedroza v. Bryant, 677 P.2d 166, 169 (Wash. 1984)

133 See, for example, W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAw OF TORTS § 33,
at 193-94 (5th ed. 1984) (footnotes omitted) which states:

(E]vidence of the usual and customary conduc( of others under similar circumstances is
normally rel and admi as an indication of what the regards as
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nies employ some type of drug testing policy.!3 The numbers for hospitals are less
conclusive.135 Of the 120 hospitals responding to a 1993 nationwide survey, the
majority of respondents (57.5%) reported that they employed some type of preem-
ployment drug screening, covering all or some applicants.13¢ An even higher per-
centage (75.8%) conducted for-cause testing and 14% tested following an on-the-job
accident.’3” Only 6% conducted unannounced, random testing.!3¥ Most revealing
about this study is that the overwhelming majority of facilities tested nearly all em-
ployees cept physici residents and anesthetists.!3 Of those respondents con-
ducting preemployment testing, 83% tested custodial and maintenance workers,
nurses, pharmacists and technicians—to name a few positions.'4 Only 54% of those
same employers tested physicians, and an even smaller percentage (38%) tested resi-
dents. 141

These findings are startling in light of the absence of any studies showing that
custodial workers (or other hospital employees outside the medical staff) experience
a higher rate of substance abuse than physicians. Moreover, it is unlikely that the
harm resulting to a patient at the hands of a drug-impaired custodian would be more
devastating than that inflicted by a similarly impaired physician. If the hospital’s
paramount concern is patient welfare, why would it test custodians and not doc-
tors?142 It makes little sense as a practical matter, and less sense as a legal matter,
because hospital liability resulting from incompetent care rendered by a drug- or
alcohol-impaired physician is far more likely than liability from a substance-im-
paired custodial employee.

Although more hospitals have begun to implement drug and alcohol testing
programs for medical staff,4> most hospitals’ screening and credentialing procedures

proper, and a composite judgment as to the risks of the situation and the precautions re-
quired to meet them. . . . If the actor does only what everyone else has done, there is at
least an inference that the actor is conforming to the ity’s idea of bl
behavior.

134 See AMERICAN MANAGEMENT SURVEY, supra note 3, at 1.

135 Neither the AMA nor the American Hospital Association has published any studies of drug
testing in the health care sector. One 1988 hospital survey indicated that approximately 10% of
those questioned had a drug screening policy for applicants. See Fenton et al., supra note 104, at 76 tbl.1.
But the number of hospitals instituting some type of testing program is clearly on the rise. See Fen-
ton & Kinard, supra note 2, at 93.

136 See Fenton & Kinard, supra note 2, at 91. This survey is based on a questionnaire sent to a
randomly selected group of 453 human resource personnel listed in the 1991-1992 membership
directory of the American Society for Health Human R Admini i See id. at 90.
Responses were received from 120 institutions: 78 respondents represented private, for-profit hospi-
tals and 36 represented public facilities. See id. at 91; see also Fenton et al., supra note 104, at 75,
76 tbl.1 (reporting the results of a 1988 survey of 93 responses from 394 randomly selected human

resource in which approxi 1y 10% used p 1 drug screening).

137 See Fenton & Kinard, supra note 2, at 91.

138 See id.

139 See id. at 92. The other tested positions included dial workers, mai workers,
nurses, phar i hnici dical record p 1, nurse aides/orderlies, administrative
personnel, food service p 1, therapi phleb security personnel and others (e.g.,
emergency medical p 1 and service p 1). See id. tbl.4.

140 See id.

141 See id.

142 The authors of this study attributed the gap between testing of physicians and physician-
related positions and the testing of other hospital employees to an ption made by hospital

dmini that “physicians, b of their medical training, represent less risk of illicit drug

use.” Id. at 94. But as the authors point out, the statistics on physician and resident physician im-
pairment do not support this assumption. See id. at 92.
143 See id. at 94.
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for physicians do not include any type of testing for illegal drug use.!# It would
appear unlikely, therefore, that a hospital’s credentialing process would be consid-
ered “unreasonable” for failing to include a drug screening program.!4s It is simi-
larly unlikely that a court would impose an affirmative duty to drug test in an indus-
try where no legislative mandate to do so exists.!46

Other emerging legal trends, however, might impact the industry dard;
namely, the growing number of states adopnng the doctrine of corporate hospital
liability coupled with a general upsurge in negligent hire and retention actions.'4

q

Moreover, if drug testing has become a conventional sc ing tool in i ies out-
side health care, the safety-sensitive condmons mherent m the health care setting
require hospitals to r ider the sc g and g procedures they rely

on in fulfilling their due care responsibility in the hiring and retention process.
Thus, even though a hospital may not yet fail the current industry standard test if its
hiring and retention practices omit a drug testing program or policy, the industry
standard could be shifting in that direction.

An industry dard of ble care also turns on the nature of the job and
whether an impaired performance could pose a significant risk of harm to a third
party. Generally, the greater the risk, the more rig a scr g e should
be.!48 This principle played a central role in the U.S. Supreme Court’s sanction of
suspicionless drug testing for employees engaged in safety-sensitive jobs.'4° In up-
holding Federal Railroad Administration drug testing regulations in Skinner v. Rail-
way Labor Executives' Ass’n, the Court characterized job duties of the affected em-
ployees as “fraught with such risks of injury to others that even a momentary lapse
of attention can have disastrous consequences.”!50

Similarly, Kemp v. Claiborne County Hospital addressed in detail the risk of
harm to a patient by an impaired health care worker.'s! In Kemp, a federal court
considered the constitutionality of a county hospital’s discharge of an employee

144 See id. at 92.

145 Although the omission of a drug ing program in a hospital employment setting may
not be unreasonable, and is in fact conslslcm with current industry standards, the failure to test in
individual ci may be li if the hospital had cause to test, i.e., the hos-
pital knew or should have known of a reason to test a medical staff ber. Cf. Stept v. A-Able
Rents Co., 654 N.E.2d 1315, 1319 (Ohlo Cl App. 1995) (finding that a reasonlble jury could have
found employ li for not yee's past history of drug use). But see Perry-
man v. DeKalb Coumy Hosp. Auth., 398 S.E. 2d 745 746 (Ga. Ct. App. 1990) (holding there was no
negligence on hospital’s part for failure to investigate physician’s “rumored™ drug use where physi-
cian denied such use and there was no evidence in physician’s employment history, or otherwise, to
controvert the denial). See generally Odewahn & Webb, supra note 90 (discussing the increasing
number of employers held directly liable for harm to third parties for negligently hiring employees
they knew or should have known were unfit).

Negative drug test results could become part of a hospital’s defense in any future third-party
hospital negligence claim, particularly if the alleged misconduct by a physician, nurse or technician
stemmed from a purported drug problem. See, e.g., Fenton & Kinard, supra note 2, at 88 (advocat-
ing the use of drug testing to protect hospitals from patient care liability).

146 See Stephens, 654 N.E.2d at 1320.

147 See generally supra notes 108-29 and panying text (di ing
retention doctrine and recent case law).

148 See Odewahn & Webb, supra note 90, at 707 (discussing Welsh Mfg. v. Pinkerton’s Inc.,
474 A.2d 436 (R.1. 1984)).

149 See Skinner V. leway Labor Executives’ Ass’n, 489 U.S. 602, 634 (1989) (finding that the

hiring and

safety i and d ion of privacy made conducting drug tests reasonable in the
absence of a warrant or rcasomble suspicion).
150 1d. at 628.

151 763 F. Supp. 1362, 1367-68 (S.D. Miss. 1991).
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based on her refusal to cooperate in a newly implemented facility-wide drug testing
program.!s2 The Kemp court determined that the employee held a safety-sensitive
position and, therefore, had a diminished expectation of privacy under the Fourth
Amendment.'s3 The employee worked as both purchasing agent and scrub techni-
cian, the latter job requiring her to wheel patients to the operating room and to assist
in the surgery.!54

According to the district court, the critical factor in determining whether a po-
sition is safety-sensitive for purposes of evaluating a Fourth Amendment privacy
challenge is “the ‘immediacy’ of the threat posed to the public by an employee
whose judgment and perception is impaired by drug and/or alcohol use.”'55 The
court reasoned that “[t]he public safety rationale applies where a single misper-
formed duty could have irremediable consequences, such as where an employee
could not rectify his mistake or other government employees would have no oppor-
tunity to intervene before harm occurs.”156 Pursuant to this analysis, the court held
that any hospital employee whose job requires hands-on contact with patients should
be considered a safety-sensitive employee for drug testing purposes.!s’ Therefore,
suspicionless testing of the employee, in her capacity as scrub technician, did not
violate Fourth Amendment protection against unreasonable searches.

The analogue to a “safety-sensitive” employee (used to determine the bona fi-
des of a drug testing program) is the “high risk” employee (used for assessing the
quality of an employer’s selection and retention practices). Both ask whether sub-
stantial risk to third parties exists if the employee performs his or her job duties in an
impaired state. If the court considers a health care worker providing direct patient
care as occupying a safety-sensitive position, then it also regards that employee as
occupying a high-risk job for employee screening purposes. This is true of nurses,
pharmacists, technicians and physicians.

It may be incumbent on hospitals, therefore, to establish more rigorous screen-
ing and monitoring devices, including some type of drug testing program.!8 This is
particularly so given the expansion of the tort of negligent hire, now recognized in a

152 See id. at 1365. The program specified that all employees were to be given advance notice
of the test and a date and time to report. See id. at 1364.

153 See id. at 1368.

154 See id. at 1364.

155 Id. at 1367 (citing American Fed’n of Gov’t Employees v. Sullivan, 744 F. Supp. 294, 300
(D.D.C. 1990)).

156 1d.

157 See id. at 1368. The court discussed other federal court decisions that had gnized that
the jobs of certain nurses were “safety-sensitive.” See id. at 1367 (citing Plane v. United States, 750
F. Supp. 1358, 1367-68 (W.D. Mich. 1990) (registered nurses); Leckelt v. Board of Comm’rs of
Hosp. Dist. No. 1, 909 F.2d 820, 832-33 (5th Cir. 1990) (licensed practical nurses)).

158 In one of the few cases involving drug testing in the context of negligent hiring, Stephens v.
A-Able Rents Co., 654 N.E.2d 1315, 1319-20 (Ohio Ct. App. 1995), an Ohio appellate court deter-
mined that a truck rental company’s failure to test its employee drivers did not constitute negligence
per se because its duty to drug test was based on concerns for traffic safety rather than felonious
assault and attempted rape. In that case, a driver-employee was accused of sexually assaulting a
customer while making a delivery at her home. See id. at 1318. The employee admitted that he had
smoked crack cocaine the day before and that ingestion of the drug was the motivating factor behind
the assault. See id. at 1319. Because the employee’s history of drug abuse was known and docu-
mented by his former employer, see id. at 1318, the court concluded that a reasonable jury could
have found that the present employer’s failure to conduct any type of preemployment investigation
directly contributed to the plaintiff’s injuries and reversed y jud as to the li
hiring issue. See id. at 1319, 1322.
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majority of states,!® and given the concomitant growth of companies outside the
hospital industry that utilize some type of drug testing, particularly at the preem-
ployment stage. Presumably, many of these companies employ individuals in posi-
tions that pose considerably less risk to third parties than the responsibilities of many
health care workers. Hence, a hospital’s responsibility to exercise care in selection
and retention of employees and medical staff, compounded by the widespread insti-
tution of drug testing in the general employment sector, raises the distinct possibility
that a hospital’s failure to test, at least at the applicant level, may some day constitute
evidence of a negligent credentialing or selection process.

V. PRIVACY IMPLICATIONS OF DRUG TESTING

Although preemployment and reasonable suspicion testing may be appropriate
Cr for hospitals to adopt, an appreciation of the privacy interests
mfnnged on by drug testmg may help foster testing policies that will accommodate
the concerns of the hospital while respecting the integrity and autonomy of the health
care provider. Whether in the private or public sector, the key issue in drug testing is
the depth of intrusion visited on the individual. Drug testing has a double-barreled
impact, implicating both bodily autonomy and informational privacy. Bodily auton-
omy refers to the right to be free from physical intrusion and to exert control over
one’s body.1%0 Most testing programs require direct or indirect observation of the
passing of a urine speci 161 a mandate that undeniably tresp on the ex-
tremely private nature of urination.!®2 Informational privacy is implicated because
urine specimens reveal a wide array of information about the test subject, including
pregnancy, diabetes and depression.!63 Moreover, to weed out inaccurate results,
employers ask employees to disclose information regarding any prescription medi-
cations they are taking, thereby further compromising the employee’s privacy.164
Finally, inadvertent disclosure of testing results to a third party implicates a third
privacy concern—employee confidentiality.

Although the right to privacy is widely assumed in our society, its legal under-
pinnings are less clear. Unlike freedom of speech, religion and association, there is

159 See Byford, supra note 117, at 330 n.1 (citing Michael Silver, Negligent Hiring Claims
Take Off, AB.A. J., May 1, 1987, at 72, 72). In the health care setting, this tort translates into the
doctrine of corporate hospital liability. See Mark Minuti, Note, Employer Liability Under the Doc-
trine of Negligent Hiring: Suggested Methods for Avoiding the Hiring of Dangerous Employees, 13 DEL. .
Corp. L. 501, 521 n.143 (1988).

160 See In re Cincinnati Radiation Litig., 874 F. Supp. 796, 810-11 (S.D. Ohio 1995); Susan
Clement et al., Note, The Evolution of the Right to Privacy After Roe v. Wade, 13 AM. J.L. & MED.
365, 381-82 (1987).

161 See Rothstein, supra note 62, at 67.

162 In Skinner v. Railway Labor Association, 489 U.S. 602, 617 (1989) (quoting National
Treasury Employees Union v. Von Raab, 816 F.2d 170, 175 (5th Cir. 1987)), the Supreme Court
commented:

There are few activities in our society more personal or private than the passing of

urine. Most people describe it by euphemisms if they talk about it at all. It is a func-

tion traditionally performed without public observation; indeed, its performance in

public is generally prohibited by law as well as social custom.
See also Kelley v. Schlumberger Tech. Corp., 849 F.2d 41, 42 (Ist Cir. 1988) (affirming district
court’s $125,000 damages award for invasion of privacy and negligent intentional infliction of emo-
tional distress for compelling employee to urinate in the direct presence of another).

163 See Miller, supra note 9, at 207.

164 See Chen et al., supra note 62, at 673.
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no express right to privacy in the Constitution.!65 As the Alaska Supreme Court
stated in Luedtke v. Nabors Alaska Drilling, Inc., “[t]he concept of privacy has be-
come pervasive in modern legal thought. But a clear definition of this right, so fun-
damental to ordered liberty, has eluded both courts and legal scholars.”166

The concept of a “right to privacy” originated in common law jurisprudence,
premised, in part, on an 1890 law review article by law partners Samuel Warren and
Louis Brandeis, 67 later codified in the First Restatement of Torts,!68 subsequently
refined in the Second Restatement.!6% It was not until the Supreme Court’s opinion
in Griswold v. Connecticut that the right to privacy was explicitly accorded constitu-
tional status.!”0 Having located within the penumbra of the Bill of Rights an implicit
personal right to privacy, the Griswold Court struck down as “repulsive to the no-
tions of privacy surrounding the marriage relationship”!”! a Connecticut statute that
prohibited married couples from using contraceptives.!2

Employee privacy in the workplace is a concept whose legal dimensions courts
have not fully tested yet. Its development is due, in part, to the surge of increasingly
sophisticated technology that employers now have at their disposal to surveil, moni-
tor and test employees.!”> For example, it is estimated that as many as twenty-six

165 Although lacking an explicit reference to privacy, a number of amendments are contained in
the Bill of Rights that, when viewed in the aggregate, support a theoretical and legal basis for a pri-
vacy right: First Amendment’s right to free speech, press, assembly and petition; Fourth Amend-
mem s right against unreasonable search and seizure; Fifth Amendment’s guarantee against self-
incrimination, and a g of due process prior to the deprlvallon of a liberty or property; Ninth
Amendment’s n:servnion to the people of other rights not d in the Constitution; and Tenth
Amendment’s conference to the states and the people of all rights not expressly granted to the fed-
cral government. See Paul F. Gerhart, Employee Privacy Rights in the United States, 17 Comp. LAB.
L.J. 175, 176 n.6 (1995).

166 768 P.2d 1123, 1128 (Alaska 1989). See generally Clement et al., supra note 160 (high-
lighting the development of the U.S. Supreme Court’s definition of the right to privacy after Roe v.
Wade, 410 U.S. 113 (1973)).

167 Louis D. Brandeis & Samuel D. Warren, The Right to Privacy, 4 HARvV. L. REv. 193 (1890);
see also Luedtke, 768 P.2d at 1127 (accrediting Brandeis and Warren with creating the right to pri-
vacy).

168 “A person who unreasonably and seriously interferes with another’s interest in not having
his affairs known to others or his likeness exhibited to the public is liable to the other.” RESTATEMENT
oF TORrTs § 867 (1939).

169 “(Intrusion upon Seclusion:} One who intentionally intrudes, physically or otherwise, upon
the solitude or seclusion of another or his private affairs or concerns, is subject to liability to the
other for invasion of privacy, if the intrusion would be highly offensive to a reasonable person.”
RESTATEMENT (SECOND) OF TORTS § 652B (1977).

170 381 U.S. 479, 484 (1965).

171 [d. at 486.

172 See id. at 485. The right to use contraceptives free from governmental intrusion was ex-
tended to unmarried individuals in Eisenstadt v. erd 405 U.S. 438, 453 (1972). The right of indi-
viduals to exerclsc control over their reprod e i a right premi: on the Fourteenth
A d 's liberty g was further expanded in Roe v. Wade, 410 U.S. 113, 163 (1973),
which upheld a woman’s right to terminate a pregnancy, subject to certain limitations.

173 See Kenneth A. Jenero & Lynne D. Mapes-Riordan, Electronic Monitoring of Employees
and the Elusive Right to Privacy, 18 EMPLOYEE REL. L.J. 71, 71-72 (1992); see also Charles Piller,
Bosses with X-Ray Eyes, MACWORLD, July 1993, at 118, 123 (polling corporalc exccullvcs from 301
businesses of all sizes and industries to determine how many had ged in itoring
of employees).

Also contributing to the general erosion of employee privacy are government-mandated rec-
ord-keeping requirements. Employers are required by a variety of federal and state statutes to retain
records relating to “equal employment opportunity and affirmative action, minimum wages and
overtime pay, industrial accidents and ilinesses, job applications, and actual test papers” including
other relevant categories such as “records of physical examinations, sex, date of birth, occupation,
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million employees are subject to one or more forms of electronic surveillance.!74
Unlike other intrusions on employee privacy, drug testing, which has been likened to
chemical surveillance, has the ability to reveal not only one’s present metabolic
status, but also what one did last Saturday night.!”> Even if accurate, a positive uri-
nalysis reveals only if and not when a drug has been ingested. Urinalysis, therefore,
cannot differentiate between an occasional recreational user and a drug abuser. Be-
cause tests can detect traces of marijuana in the urine for up to one month, drug
testing allows an employer to monitor and record information about an employee’s
off-the-job behavior, potentially transforming a chemical surveillance into a moral
one.176

Notwithstanding the array of privacy infringements inflicted by a urinalysis,
judicial and statutory law clearly sanction testing where public safety is threatened
by the faulty judgment or perception of a substance-impaired employee.!”” Hospital
employees and physicians unmistakably fall within this gory, not just b of
the safety-sensitive nature of their work, but also because their privacy expectation is
considered diminished by virtue of their employment in a highly regulated field.!78
Nevertheless, recognition of the range of privacy issues challenged by a mandatory
urine test promotes the fairness and efficacy of a hospital’s drug testing program.

VI. THE SUPREME COURT AND DRUG TESTING IN THE PUBLIC SECTOR

A. THE FOURTH AMENDMENT STANDARD OF REASONABLENESS

Public hospitals” drug testing programs must comport with the requirements set
forth in the Fourth Amendment. Because of its invasive impact on individual pri-
vacy, the Supreme Court found that government-mandated drug testing effects a
“search” within the meaning of the Fourth Amendment.!” This characterization

rate of pay, promotions, demotions, transfer, layoff, recall, selection for training, on-the-job injuries,
pension contributions and immigration verification.” Gerhart, supra note 165, at 193-94.

174 See Jenero & Mapes-Riordan, supra note 173, at 71.

175 Hair analysis, scientifically known as radioimmunoassay hair analysis, has the capability of
testing for cocaine as far back as 90 days. See Nevada Employment Sec. Dep’t v. Holmes, 914 P.2d
611,613 (Nev 1996). In Nevada Emple the Nevada Sup Court upheld the random drug
testing of casino employees via hair i luding that the compelling reasons behind an
employer-sponsored drug testmg pohcy Jusuﬁcs the mtrusmn into an employee’s off-the-job con-
duct in light of the hip™ existing b the testing policy and job perform-
ance. See id. at 617.

176 See Steven Hecker & Mark S. Kaplan, Workplace Drug Testing as Social Control, 19 INT'L
J. HEALTH SERVICES 693, 701 (1989); see also Kurt H. Decker, Employment Privacy Law for the
1990°s, 15 Pepp. L. REV. 551, 579 (1988) (discussing the importance of limiting “employee lifestyle
regulation™ to instances that would directly affect the employer’s business).

177 See Division 241, Amalgamated Transit Union v. Suscy, 405 F. Supp. 750, 751 (N.D. 1L,
1975). The court legitimized for the first time the use of urinalysis as a drug screening device in the
workplace by upholding the Chicago Transit Aulhunty s blood and urine testing following a driver’s
involvement in a serious accident or on i See id. at 751. The court’s determi-
nation of the policy’s reasonableness was based on a balancing analysis which concluded that the
state’s interest in safeguarding the safety of the public outweighed an individual interest in privacy.
See id.

178 See Kemp v. Claiborne County Hosp., 763 F. Supp. 1362, 1368 (S.D. Miss. 1991) (asserting
that “expectation of privacy in the work place may also be diminished if the industry or position is
subject to other regulations and requirements such as background investigations or medical exami-
nations” (citing National Treasury Employees Union v. Von Raab, 489 U.S. 656, 677 (1989)); see
also Shoemaker v. Handel, 795 F.2d 1136, 1142 (3d Cir. 1986) (stating jockeys’ privacy interests are
diminished by their voluntary employment in an intensely regulated industry).

179 See Skinner v. Railway Labor Executives' Ass'n, 489 U.S. 602, 617 (1989) (“Because it is
clear that the coliection and testing of urine intrudes upon expectations of privacy that society has
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subjects testing programs to Fourth Amendment scrutiny. The Fourth Amendment
restrains the government from interfering with an individual’s right to be secure in
his or her home and in his or her person and to be free from unreasonable searches
and seizures.'80 Traditional Fourth Amendment jurisprudence held that a search was
reasonable only if accompanied by a warrant and a showing of probable cause that
the search will yield evidence of illegal activity.!8!

Current judicial construction, however, does not bar all warrantless and suspi-
cionless searches, only those that are unreasonable.!82 A court calculates “reason-
ableness” by using a balancing test that measures the governmental interest in con-
ducting the search against the degree of intrusion inflicted on an individual’s right to
privacy.'®3 This balancing test was first applied to preventive searches, which are
distinguishable from law enforcement searches in that they are conducted for the

long recognized as reasonable . . . these intrusions must be deemed searches under the Fourth
Amendment.”).

The definition of a search often rests on a ble person’s exp ion of privacy under
the ci any infring of that exp ion triggers a Fourth Amendment inquiry. See
New Jersey v. T.L.O., 469 U.S. 325, 338 (1985) (smmg (hal the Founh Amendment protects expec-
tations of privacy that society is “prepared to g as legiti " (citing Hudson v. Palmer, 468
U.S. 517, 526 (1984)).

Holding a drug test to be a Fourth A d search is i with other Sup Court
decisi that have ded the definition of a “search” to accommodate the pace of technological

advnnccmen( See, e.g., Skinner, 489 US. at 6I6—l7 (holding that subjecting a suspect to a

lyzer test for purp of hemical analysis infringes Fourth Amendment privacy
expectations in one’s bodlly integrity); an v. United States, 389 U.S. 347, 353 (1967) (wiretapping
held as search within the meaning of the Fourth Amendment); Schmerber v. California, 384 U.S.
757, 767 (1966) (holding that compulsory blood test to detect alcohol level constitutes a search and
seizure within the meaning of the Fourth Amendment); Barlow v. Ground, 943 F.2d 1132, 1139 (9th
Cir. 1991) (holding that HIV testing of suspect without a warrant, without consent and absent exi-
gent circumstances violates Fourth Amendment).

180 The Fourth Amendment provides:

The right of the pcople to be secure in their persons, houses, papers and effects, against
and shall not be violated, and no Warrants shall issue,
but upon probable cause, supported by Oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized.
U.S. ConsT. amend. IV. The Fourth A d is made licable to the states through the Due
Process Clause of the Fourteenth Amendment. See Wolf v. Colorado, 338 U.S. 25, 27-28 (1949).

181 See Thomas K. Clancy, The Role of Individualized Suspicion in A g the R bl
ness of Searches and Seizures, 25 U. MEM. S'r L Rsv 483 529 (1995) (sulmg how the Framers
were “seeking to ensure that freedom from susp were gi d” by prescribing
the probable cause and particularity requirements necessary to procure a warrant).

182 See Carroll v. United States, 267 U.S. 132, 147 (1925) Generally, searches conducted
without a warrant and without probable cause or individ: picion of illegal activity will be

idered ble” only |f d d for purposes unrelated to criminal law enforcement, such

ive or admi ve hes. See infra notes 186—98 and accompanying text.

183 What is deemed reasonable is determined on a case-by-case basis, taking into consideration
all the facts and ci: “the total here of the case.” See Capua v. City of Plainfield,
643 F. Supp. 1507, 1513 (D.N.J. 1986). For cases discussing how the Court uses the balancing test
to determine reasonableness, see T.L.0., 469 U.S. at 337-43 (holding that reasonableness of the
search of students in the school context depends on whether the search was justified at its inception
and if it was reasonably related to the circumstances surrounding the search); United States v.
Martinez-Fuerte, 428 U.S. 543, 562-64 (1976) (holdmg lha( roulme checkpoint stops by border
patml may be made in the ab of individ p they serve legi state

and were p durally le); Camara v. Municipal Court of San Francisco, 387 U.S.
523 533 34, 536 39 (1967) (holdmg that a warrant is required to support the reasonableness of an
for building code viol but the inspections need not depend on specific knowledge

ofa dwelling’s condmon)
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purpose of deterring illegal acts, rather than collecting evidence of such.!8¢ Because
a preventive search is not expected to produce evidence of wrongdoing, the tradi-
tional requirements of probable cause and reasonable suspicion are inapposite, and in
fact would defeat the very purpose of the search.!8s

B.  THE “SPECIAL NEEDS” OF DRUG TESTING IN THE WORKPLACE

Beginning in the mid 1980s, the preventive search exception to the probable
cause and warrant requirement ripened into the “special needs” doctrine. Under this
legal theory, the Sup: Court abandoned the warrant/probable cause and individu-
alized suspicion requirement as a prerequisite to an intrusive personal or property
search so long as the government could identify an important “special need,” other
than law enforcement purposes.!8 Application of this doctrine calls for a case-by-
case appraisal, balancing the government’s special need for the search against the
nature of the privacy intrusion and the degree to which the search was tailored to
minimize that intrusion. 87

A constitutional challenge to a public hospital’s drug testing program requires
balancing the hospital’s “special need” to drug test physicians and employees against
the scope of the individual privacy mtrusnon This was the analytical model used in
the Supreme Court’s 1989 pani add g Sy ic drug testing in
the federal workplace. At issue in Skinner were Federal Railroad Administration
regulations requiring mandatory drug and alcohol testing of any employee involved
in an accident or in a violation of certain safety regulations.!*8 The Court sustained
the constitutional reasonableness of the testing regulation on the following grounds:
(1) the privacy interests implicated are minimal in this particular testing context; (2) the
privacy expectations of those employed in the rail transportation industry are dimin-
ished given the nature and extent of safety regulations to which the industry is sub-
ject; (3) the need of the government to test without individualized suspicion is com-
pelling in light of the safety interests at stake; and (4) the need for a warrant, prob-
able cause or even individualized suspicion is not an inextricable component of a
reasonable standard where the government can demonstrate special needs outside
those related to law enforcement.!8?

184 See Craig M. Cornish & Donald B. Louria, Employment Drug Testing, Preventive Searches
and the Future of Privacy, 33 WM. & MARY L. REV. 95, 97-98 (1991).

185 See id

'%6 See Roger Richman, Balancing Government Necessity and Public Employee Privacy: Re-
constructing the Fourth Amendment Through the Special Needs Doctrine, 26 ADMIN. & Soc’y 99,
112 (1994).

187 See O’Connor v. Ortega, 480 U.S. 709, 720 (1987) (plurality opinion) (upholding the valid-
ity of a public employer’s warrantless and suspicionless search of an cmployec s work-related prop-
erty based on a “special need” that makes the probable cause itable” for workplace
searches); see also T.L.O., 469 U.S. at 332 n.. 2 341 (ho]dmg lhal public school (clchers and admin-

istrators are bound by the Fourth A d s p ition against unr h and sei-
zures, however, interests such as “providing a safe envi ducive to ed ion” modify
warrant and probable cause requirements so that a search is ble if justified at its incepti

and if its scope is reasonably related to the circumstances justifying the initial intrusion).
188 489 U.S. 602, 606 (1989).
189 See id. at 626-31. In Skinner, employees subject to drug testing were delegated “duties

fraught wilh such risk . . . that even a Y. lapse of ion can have disastrous conse-
quences.” Jd. at 628. Emphasis on the safety itive nature of the drug interdiction responsibili-
ties was also present in Nnhorml Trea.mr) Emplayez: Union v. Von Raab, 489 U.S. 656, 679 (1989):
“The Government’s in pi g the p ion of drug users to positions

where they might endanger the mtegnly of our Nation’s borders or the life of the citizenry outweigh
the privacy interests of those who seek promotion to these positions
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National Treasury Employees Union v. Von Raab involved a challenge to the
U.S. Customs Service rules that required suspicionless drug testing of all employees
seeking promotion or transfer into positions that directly involved drug interdiction,
that required carrying a firearm or that required handling classified materials.!9 The
governmental interests in this case included deterring drug use and screening drug
users from positions considered safety-sensitive—*“special needs” which in turn jus-
tified relinquishing traditional Fourth Amendment requirements.!%! In examining the
circumstances that led to the enactment of the testing rules, the Court recognized the
importance and magnitude of the Customs Service’s mission in tackling “one of the
greatest problems affecting the health and welfare of our population,” and the critical
role that employees played in pursuing that mission.!?2 Relying on a simple balanc-
ing test, the Court determined that the special governmental needs served by this
testing program overrode individual privacy rights.!9

The companion decisions in Skinner and Von Raab established that a court must
balance an individual’s Fourth Amendment privacy expectations against the gov-
ernment’s “special need” in securing a drug-free work environment. The “special
need” link to public safety or drug deterrence was recently reinforced in Chandler v.
Miller.194 By an eight to one margin, the Supreme Court struck down as unconstitu-
tional a Georgia statute requiring all state political candidates to submit to drug test-
ing as a condition of appearing on the ballot.!5 In addition to noting the state's fail-
ure to submit any evid of a drug probl g Georgia’s elected officials, the
Court observed that state politicians rarely engage in high-risk or safety-sensitive
responsibilities.!% Moreover, the statute’s testing scheme was not particularly ef-
fective at rooting out drug-impaired candid b candidates were permitted to
select the date and time of testing.!9? The Court concluded that Georgia’s “need” to
drug test political candidates was symbolic, not “special,” and thus barred by the
Fourth Amendment’s shield against state intrusions into personal privacy. !9

Courts have applied the balancing test used in Skinner and Von Raab to the
health care profession. A hospital’s “special need” to drug test physicians and em-
ployees involved in direct patient care derives from the “necessity that medical pro-

190 489 U.S. 656, 66061, 663 (1989). There was insufficient evidence in the record for the
Court to determine the validity of the testing requirements with respect to employees handling clas-
sified materials. See id. at 677. This issue was remanded to the court of appeals for further record
development. See id. at 678. On remand by the court of appeals, see National Treasury Employees
Union v. Von Raab, 876 F.2d 376, 376 (5th Cir. 1989), the district court reconsidered the issue and
held that requiring drug testing of employees seeking jobs with secret or confidential clearances is
reasonable under the Fourth A d See National Treasury Employees Union v. Hallett, 756 F. Supp.
947, 952-53 (E.D. La. 1991).

191 See 489 U.S. at 670. For a discussion on the use of the Fourth Amendment’s search and
seizure clause as a tool of deterrence, see Cornish & Louria, supra note 184, at 97-98.

192 Von Raab, 489 U.S. at 668-69.

193 See id. at 672. Justice Scalia’s dissent in Von Raab pointed out that, unlike the record in
Skinner, which indicated drug use among the targeted class of employees, the government in this
case had failed to introduce any evidence linking drug use with employee performance, any evidence
of a “drug problem” among Customs Service employees or evidence of even a single employee who
had actually used drugs. See id. at 683-84 (Scalia, J., dissenting). Under these circumstances, Jus-
tice Scalia characterized the Customs Service drug testing rules as “a kind of immolation of privacy
and human dignity in symbolic opposition to drug use.” /d. at 681.

194 117 S. Ct. 1295, 1305 (1997).

195 See id. at 1299.

196 See id. at 1305. A similar observation underpins Justice Scalia’s dissent in Von Raab, 489
U.S. at 681, 683.

197 See Chandler, 117 S. Ct. at 1034.

198 See id. at 1035.
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fessionals be scrupulously accurate in every phase of their relationships with patients
and the great harm that can attend any misdiagnosis or mistreatment.”1% When ad-
dressing a constitutional challenge to the drug testing of a surgery scrub technician, a
Mississippi district court concluded that hospital staff, not the patient, should bear
the risks associated with drug-or alcohol-impaired medical judgment.200 Moreover,
individuals who hold themselves out as medical professionals have a lesser expecta-
tion of privacy because of the very nature of their work, where life and death situa-
tions often arise, and because they voluntarily subjected themselves to rigorous li-
censing regulations.20! Therefore, in the public sector, where hospital employees or
physicians are directly involved in patient care, the government’s interest in pro-
tecting the patient from the risks attendant to alcohol- or drug-impaired judgment is
“compelling” and consequently trumps individual privacy concerns.202

VII. TESTING IN THE PRIVATE SECTOR: AVENUES OF CHALLENGE

Although not limited by the constitutional constraints imposed on a public hos-
pital, a private hospital’s discretion to drug test physicians and employees is not un-
bounded.203 Presently, twenty states have enacted legislation governing the imple-

199 American Fed’'n of Gov't Employees, Council 33 v. Barr, 794 F. Supp. 1466, 1472 (N.D.
Cal. 1992) (upholding random testing of FBP’s physician and dentist employees who had regular
patient contact).

200 See Kemp v. Claiborne County Hosp., 763 F. Supp. 1362, 1368 (S.D. Miss. 1991) (uphold-
ing suspicionless drug testing of public hospital employees involved in direct patient care).

201 See American Fed’n of Gov't Employees, L-2110 v. Derwinski, 777 F. Supp. 1493, 1499
(N.D. Cal. 1991) (upholding random testing of medical professionals involved in direct patient care,
including physicians, pharmacists and nurses).

202 See Kemp, 763 F. Supp. at 1368

203 Absent a finding of state action, courts have been reluctant to extend the guarantees of the
Bill of Rights to constitutional transgressions experienced in the private sector workplace. See gen-
erally Jenero & Mapes-Riordan, supra note 173, at 100 n.11 (discussing that private actions “under
color of state or federal law™ are an exception to the general p ility of Fourth A d
protections to private sector employees, and citing Skinner v. Railway Labor Executives’ Ass'n, 489
U.S. 602, 614-16 (1989) as an example).

Most state i include to the Fourth Amendment’s proscription against
unreasonable search and selzure See id. at 80. Additionally, the following ten states have included
in their ddressing the right of privacy: Alaska, see ALASKA
ConsT. art. I, § 6; Anzona. see Amz CONST. art. ll § 8; California, see CAL. CONST. art. 1, § |;
Florida, see FLA. CONST. art. I, § 23; Hawaii, see HAw. CoNsT. art. I, § 6; lllinois, see ILL. CONST. art. |,
§ 6; Louisiana, see LA. CONST. art. I, § 5; Montana, see MONT. ConsT. art. I, § 10; South Carolina,
see S.C. ConsT. art. I, § 10; and Washington, see WAsH. CONsT. art. I, § 7. Generally, these provi-
sions apply only to public sector employees. See Jenero & Mapes-Riordan, supra note 173, at 80.
However, in some instances, the courts have looked to a state constitutional privacy right as the
basis for a public policy exception to at-will employment. See Luedtke v. Nabors Alaska Drilling,
Inc., 768 P.2d 1123, 1132-33 (Alaska 1989) (holding that the Alaska Constitution’s privacy provi-
sion applies only to public employees, but indicating that the clause may be considered “evidence of
a public policy supporting pnvacy ™) Hennessey v. Coastal Eagle Point Oil Co., 609 A.2d 11,
(N.J. 1992) (finding that | privacy p i may form the basis for a clear mandale
of public policy supporting a wrongful discharge claim™ arising from an employer’s drug testing
policy). But see Gilmore v. Enogex, lnc 878 P.2d 360, 365 (Okla. 1994) (declining to infer a pub-

lic policy date from a state privacy provision that would prohibit employers from
discharging employees for refusing to submit to a drug test); Roe v. Quality Transp. Servs., 838 P.2d
128, 130-31 (Wash. Ct. App. 1992) (rejecting the state constitutional privacy right as the proper

source for a public policy restricting a private employer’s right to discharge an at-will employee for
refusing to submit to random drug testing).

The California courts, on the other hand, have extended the state constitutional right of pri-
vacy to employees in both the public and private sector. See Hill v. National Collegiate Athletic
Ass’n, 865 P.2d 633, 644 (Cal. 1994); Luck v. Southern Pac. Transp. Co., 267 Cal. Rptr. 618, 628
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ion and enft of drug testing programs.2%4 In addition to addressing
the hanics of testing, these generally reflect judicially mandated sensi-
bilities regarding privacy of applicants versus privacy of existing employees.205
Thus, most state statutes, along with requiring publication and dissemination of the
testing policy, permit preemployment testing, but require reasonable suspicion to test
existing employees, and preclude random testing absent some “definitive employer
or public interest.”206 More recently enacted statutes direct employers to assume the
cost of testing, require the licensing of testing centers and delineate circumstances
under which an employer may test.207 Finally, state statutes often address the pri-
macy of employee confidentiality in any drug testing scheme208 and mandate con-
firmatory tests for all initial positive test results.209
Apart from those states where drug testing has been subject to legislative over-
sight, the latitude to test randomly and without suspicion has generally been limited

(Ct. App. 1990); Semore v. Pool, 266 Cal. Rptr. 280, 283 (Ct. App. 1990); Wilkinson v. Times Mir-
ror Corp., 264 Cal. Rptr. 194, 198-200 (Ct. App. 1989); Jenero & Mapes-Riordan, supra note 173, at
80. To determine whether encroachments on individual privacy by nongovernment entities are justi-
fied, the Cali i P Court rejected the pelling interest” dard and developed a legal
standard that weighs the relative interests of private organizations and their willing participants. See
Hill, 865 P.2d at 653, 656-57, 667 n.20 (revicwing California case law and observing that the com-
pelling interest standard only applied to “obvious government action impacting freedom of expres-
sion or association” and that future claims for invasion of prwacy in the employment context will be

“subject to . . . careful ideration of bl of privacy and employer, employee,
and public mleresls ansmg in particular urcumslances"). see also Luck, 267 Cal. Rptr. at 631-32
ing the various that must be “placed on the scale to balance against the employee’s

privacy nghl and upholding a verdict for wrongful discharge of a nonsafety railroad employee who
refused to take a urinalysis drug test); Semore, 266 Cal. Rptr. at 286 (appeal from demurrer stating
that a dispute over drug testing in the workplace can only be resolved by “balancing an employee’s
expectations of privacy against the employer’s needs to regulate the duct of its employ at
work”); Wilkinson, 264 Cal. Rptr. at 203 (balancing the relative interests of employers and job ap-
plicants, the court upheld as reasonable preemployment testing of all publishing company appli-
cants).

204 States that have enacted drug testing laws regulating the type of tests and/or testing proce-
dures employers may utilize are Anzona, Connecticut, Florida, Georgia, Hawaii, lowa, Louisiana,
Maine, Maryland, Mi M i, M braska, North Carolina, Ohio, Oklahoma,
Oregon, Rhode Island, Utah and Vermont. See MARK DE BERNARDO ET AL., INSTITUTE FOR A DRUG-
FREE WORKPLACE, LAWYERS' GUIDE TO STATE AND FEDERAL DRUG-TESTING LAwS 9-10 (4th ed.
1995).

205 See New ‘Road Map’ to State Regulations Outlines Disparate Workplace Testing Laws, 10 Nat’l
Rep. on Substance Abuse (LRP) No. 4, at 1, 4 (Feb. 1, 1996) (stating that regardless of variation
among states” attitudes toward employment drug testing, failure to observe properly the confidenti-
ality and privacy rights of employees in formulating drug testing policies might expose employers to
“substantial legal liability™).

206 See Fenton & Kinard, supra note 2, at 88.

207 See Sandra N. Hurd, Recent State Drug Testing Laws Depart from Early Statutes,
EMPLOYMENT TESTING L. & PoL’y REp., Jan. 1995,at 1, 5.

208 See, e.g., Sandra N. Hurd, States Enact Comprehensive Drug Testing Laws in 1995-6,
EMPLOYMENT TESTING L. & PoL’y REp., May 1996, at 65, available in LEXIS, News Library,
Emptst File (discussing how Georgia’s statute “mandates confidentiality of all test results™); id. (two
bills in the Massachusetts legislature would “require written consent for most disclosures [of test
results]” and require that test results not “become part of an employee’s personal record”); id. (New
York bill would require the “confidentiality of test results”); id. (South Carolina bill “mandates con-
fidentiality of test results”); Hurd, supra note 207, at 2 (Arizona’s statute provides for “confidential-
ity of test results™).

209 See, e.g., Hurd, supra note 208 (discussing how North Carolina is considering a law that
would allow on-site drug testing provided employers sent positive test samples to an approved labo-
ratory for confirmatory testing), Hurd, supra note 207, at 2 (Arizona’s drug testing statute provides
for confirmatory testing); id. at 3 (Georgia’s statute requires follow-up testing for those who have
“entered an employee assistance or rehabilitation program as the result of a positive test”).
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to those employees occupying safety-sensitive positions.210 Even then, there must be
a direct nexus between an employee’s job duties and the harm feared.2!) Addition-
ally, the courts appear to look most favorably on drug testing programs that manifest
some regard for individual privacy, both by the manner of drug testing and by the
flow of personal information that accompanies it.212

A. COMMON LAW INVASION OF PRIVACY

Because of the increasing number of employers engaged in some form of drug
testing, there is a corresponding expansion in the body of law directed at private
sector drug testing. Most private sector employees premise a challenge to an em-
ployer’s drug testing program on a private cause of action, usually tortious invasion
of privacy.21? Application of common law tort principles to private sector employ-
ment practices that intrude on employee privacy is relatively new.214 Courts have
generally employed a four-part analysis in assessing the validity of such claims:
“(1) the employer’s business needs which prompted the testing; (2) the scope of the
testing; (3) the manner of the testing; and (4) employee notice of, or consent to, the
testing.”215

The invasion of privacy tort consists of four categories, three of which have
relevance here.2!6 The first consists of unreasonable intrusion on an individual’s
seclusion, either physical (e.g., sexual harassment) or nonphysical (probing an em-

210 See, e.g., Hennessey v. Coastal Eagle Point Oil Co., 609 A.2d 11, 20-21 (N.J. 1992) (hold-
ing that random drug testing can violate common law and statutory right to privacy unless em-
ployee’s duties “are so fraught with hazard that his or her attempts to perform them while in a state
of drug impairment would pose a threat to co-workers, to the workplace, or to the public at large”).

211 See id.; see also Luedtke v. Nabors Alaska Drilling, Inc., 768 P.2d 1123, 1133 (Alaska
1989) (holding that random drug testing of an employee working on a drilling rig was permissible
because individual privacy right was outweighed by risk of harm posed to pubhc) Luck v. Southem
Pac. Transp. Co., 267 Cal. Rptr. 618, 631 (Cal. 1990) (holdmg lhl( ilroad employer’s
of random drug testing policy to p ployee privacy rights where
there is an insufficient nexus between the prognmmcr ’s job duties and the feared harm); Twigg v
Hercules Co., 406 S.E.2d 52, 55 (W. Va. 1990) (holding that cxploswe manufnc\urer s interest in
random drug \esnng of employce whose job duties included in of stock sup-
plies , ployee’s privacy only if there exists reasonable suspicion to test, or job
responsibilities directly impli public health and safety concerns).

212 See Hennessey, 609 A.2d at 23 (holding that, with respect to safe(y»sensnive positions,
public safely may outweigh mdmdual pnvacy and q ly employers should “for-
mulate and impl d to ize the intrusi of the testing process|,] .
includ[ing) a testing procedure that allows as much privacy and dignity as possible™). But see Baggs
v. Eagle-Pitcher Industries, Inc., 957 F.2d 268, 275 (6th Cir. 1992) (holding that a “Michigan em-
ployer may use intrusive and even objectionable means to obtain employment-related information
about an employee™).

213 At least four states have codified the common law tort for invasion of privacy: Massachu-
setts, see MAss. GEN. Laws. ch. 214, § 1B (1996); Nebraska, see NEB. REv. STAT. §§ 20-201 to -211
(1991); Rhode Island, see R.I. GEN. Laws § 9-1-28.1 (1997); and Wisconsin, see Wis. STAT. ANN. § 895.50
(1997).

214 See Frank J. Cavico, Invasion of Privacy in the Private Employment Sector: Tortious and
Ethical Aspects, 30 Hous. L. Rev. 1263, 1266 (1993).

215 /d. at 1312; see also Folmsbee v. Tech Tool Grinding & Supply, Inc., 630 N.E.2d 586, 589
(Mass. 1994) (in evaluating whether employer’s drug test bl |

y invaded employee privacy
interests, court balanced the manner and scope of the testing program against the employer’s legiti-
mate interest 1o test and the 30-day notice given to the employees prior to the institution of the test-
ing).

216 The fourth is the tort of appropriation, wherein an individual’s name or likeness is appro-
priated for personal use or benefit. See Cavico, supra note 214, at 1279 (citing RESTATEMENT
(SEcOND) of TorTs § 652C (1977)).
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ployee’s private affairs).217 This tort does not require possession or dissemination of
private information, only an intentional intrusion that is highly objectionable to a
reasonable person.2!8 Drug testing may implicate this privacy invasion in two ways.
First, the method of urine collection, particularly if conducted under direct observa-
tion, may violate some states’ definition of intrusion on seclusion.2!® Second, the

n of extr dical information obtained from a urinalysis might be
deemed highly offensive to a reasonable person.220 Although the traditional concep-
tion of this privacy right is framed in terms of personal space, today it includes “an
underlying legal right to control what others know about you.”22!

The second category of tortious invasion of privacy centers on publication of
private matters of a nature that would be highly objectionable to the reasonable per-
son,222 irrespective of its veracity.223 Thus an employer may be tortiously liable if he
or she publicizes personal facts regarding an employee.22¢ An employer can defend
against this tort if the disclosure was made to other workplace personnel who either
had a legitimate interest in the information or had a job-related connection to the
employee.225

The third prong of common law privacy protects an individual from being por-
trayed in a “false light.”226 Thus, an employer who publicizes information casting an
employee in a false light while knowing the information was false or with reckless

217 See RESTATEMENT (SECOND) OF TORTs § 652B (1977) (“One who intentionally intrudes,
physically or otherwise, upon the solitude or seclusion of another or his private affairs or concerns,
is subject to liability to the other for invasion of his privacy, if the intrusion would be highly offen-
sive to a reasonable person.”).

218 See Borse v. Piece Goods Shop, Inc., 963 F.2d 611, 622 (3d Cir. 1992).

219 See e.g., Borse, 963 F.2d at 623 (noting that “citizens’ right to be protected against unwar-
ranted intrusions into their private lives has been recognized in the law of Alaska™ (quoting Luedtke
v. Nabors Alaska Drilling, Inc., 768 P.2d 1123, 1133 (Alaska 1989)); Kelley v. Schlumberger Tech.
Corp., 849 F.2d 41, 44 (1st Cir. 1988) (holding that Louisiana’s common law privacy right was vio-
lated by employer’s drug testing program that required direct observation of urination); see also
Mark A. Rothstein, Drug Testing in the Workplace: The Challenge to Employment Relations and
Employment Law, 63 CH1.-KENT L. Rev. 683, 729 (1987) (explaining that requiring the observation
of a urine test might be an invasion of employee’s privacy in violation of public pollcy) But of.
Mares v. Conagra Poultry Co., 971 F.2d 492, 496 (10th Cir. 1992) (upholdi y
against employee-plaintiff’s action for intrusion upon seclusion based on cmployer s request for pre-
drug testing medical information, including a list of all prescription and over-the-counter medica-
tions currently utilized by employees).

220 See Borse, 963 F.2d at 621 (citing Skinner v. Railway Labor Executives’ Ass’'n, 489 U.S.
602, 617 (1989)).

221 John D. Blackburn et al., Invasion of Privacy: Refocusing the Tort in Private Sector Em-
ployment, 6 DEPAUL Bus. L.J. 41, 53 (1993).

222 See id. at 54.

223 See RESTATEMENT (SECOND) OF TORTS § 652D (1977).

224 See Cavico, supra note 214, at 1272 & n.25.

225 See Minckler v. Exxon Corp., No. 05-95-01015-CV, 1997 T:x App. LEXIS 343, at *9
(Tex. App. Jan. 30, 1997) (noting that a defense is ilable if an “employer makes a in
good faith, on a subject in which the person communicating has an interest or duty, to a person hav-
ing a corresponding interest or duty™); Cavico, supra note 214, at 1274,

226 Closely akin to an action for casting an individual in a false light is an action for defama-
tion, which enjoys many of the same defenses available in privacy tort actions. See, e.g., Blackburn
et al., supra note 221, at 54 n.41 (noting that there is often, but not always, an “overlap” of the ac-
tions and defenses of false light and d ion). Ina ion action, a clai must show that
he or she was injured as a result of the negligent articulation and publication of a false and defama-
tory statement to a third party. See Roger B. Jacobs Defamation and Negligence in the Workplace,
40 Las. L.J. 567, 567 (1989) (di and li claims in the employment con-
text).
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indifference for its truth may be liable.227 Successful recovery requires proof that the
information was false, widely publicized and “highly offensive to the reasonable
person.”228

Not all such communication uttered by an employer to a third party will render
the employer liable for tortious invasion of privacy.229 Minckler v. Exxon Corp.
illustrates the qualified privilege employers enjoy in connection with public disclo-
sure of an employee’s drug testing results.23 In this Texas appellate decision, Har-
old Minckler, a production field foreman on an offshore platform, was terminated
after failing a random drug test.23! In announcing the discharge to Minckler’s co-
workers, a supervisor stated that Exxon had terminated Minckler after he tested
positive for drugs.232 In sustaining the lower court’s summary judgment in favor of
the employer,233 the court held that if the employer’s statements are made “in good
faith, on a subject in which the person communicating has an interest or duty, to a
person having a corresponding interest or duty,” then qualified privilege protects the
communication.234 In this instance, the court reasoned that because Minckler’s co-
workers had “a legitimate interest in knowing what activities could result in their
termination,”235 such information was pertinent to their morale, which in turn im-
pacted on the employer’s business interests.236

B.  WRONGFUL DISCHARGE AND THE PUBLIC POLICY EXCEPTION TO EMPLOYMENT-
AT-WILL

In states that recognize a public policy exception to employment-at-will, hos-
pitals may face liability for wrongfully discharging an employee who refuses to
submit to a hospital-mandated drug test. However, case law suggests that the safety-
sensitive work performed by most physicians and hospital employees make it un-
likely that a health care worker’s discharge for failure to cooperate in a hospital’s
drug testing program would contravene public policy.237

227 See RESTATEMENT (SECOND) OF TORTS § 652E; Cavico, supra note 214, at 1276-77 n.43.
For a detailed di ion of the i lationship b def: ion and false light publicity, see
id. at 1276 & n.42

228 See Cavico, supra note 214, at 1277-78.

229 See id. at 1281-83 (discussing the privileges, both absolute and qualified, that “constrain
the tort of invasion of privacy™).

230 No. 05-95-01015-CV, 1997 Tex. App. LEXIS 343, at *13 (Tex. App. Jan. 30, 1997). Ab-
solute immunity from the tort of invasion of privacy is granted when the plaintiff gives consent to
the privacy invasion and the scope of that consent was not exceeded, or “where the law requires the
employer to intrude on the employee’s solitude, or disclose information about the employee.”
Cavico, supra note 214, at 1281-82 & nn. 74-75

231 See Minckler, 1997 Tex. App. LEXIS 343, at *2.

232 See id.

233 The trial court dismissed the action against the supervisor, and Minckler did not appeal that
portion of the lower court’s ruling. See id. at *3

234 /d. at *9.

235 Id. at *10.

236 Minckler also lodged a defamation claim against Exxon based on the publication of his
drug test results, but the appellate court concluded that the same qualified privilege applicable to
invasion of privacy cases operates in defamation cases. See id. at *12 (citing Hines v. Arkansas La.
Gas Co., 613 So. 2d 646, 656 (La. Ct. App. 1993)). The court also dismissed Minckler’s action for
intentional infliction of ional distress, luding that such a cause of action could be main-
tained only on a showing of conduct “so outrageous in character and so extreme in degree as to go
beyond all possible bounds of decency.” Id. at *18.

237 See infra notes 247-52 and panying text (di ing two cases upholding an em-
ployer’s right to terminate employees in safety sitive positi who fail to submit to drug testing
and applying that to the h | employer).
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The vast majority of the approximately ninety million employees in the United
States are employees-at-will.23¥ This common law principle holds that employment
is at the will of the employer, who is free to terminate the employment relationship at
any time, with or without cause.23 Three main employee categories are not subject
to this relationship: those covered by a collective bargaining agreement; those who
work for local, state or federal government and those covered by an individual em-
ployment contract that expressly requires that termination be for-cause.240

One antidote to the sometimes harsh effects of employment-at-will is the tort of
wrongful discharge, which gained currency in the 1980s.241 A wrongful discharge
suit is based on the assertion that the dismissal violates public policy, a federal or
state anti-discrimination statute, an implied employment contract or an implied
covenant of good faith and fair dealing.2¥2 The public policy exception protects an
employee from discharge for refusal to comply with an employer policy or mandate
that contravenes a public policy.24? In the drug testing arena, a discharge in contra-
vention of public policy is rooted in an employee’s right to privacy as articulated in
common law, statute and the state constitution.244

238 See Kenneth A. Sprang, Beware the Toothless Tiger: A Critique of the Model Employment
Termination Act, 43 AM. U. L. REv. 849, 850 (1994) (stating that there are approximately 60 million
at-will employees in the private sector work force).

239 See Michael A. DiSabatino, Annotation, Modern Status of Rule That Employer May Dis-
charge At-Will Employee for Any Reason, 12 A.L.R. 4th 544, 549-50 (1981) (stating that the general
rule is that employ for an indefi term 1s terminable by the employer for any cause); see also
BrAack's LAw DICTIONARY 525 (6th ed. 1990) (defining “employment at will” as a relationship—
absent an express agreement to the contrary—with “no specific duration” and terminable “at will by
either the employer or the employee, for or without cause™).

240 See Sara Needl Kline, C Sexual Har Wrongful Discharge, and Em-
ployer Liability: The Employer‘: Dilemma, 43 AM. U. L. REv. 191 211 (1993).
241 See Cornelius J. Peck, ing Doctrinal C : Und ding the Develop

of the Law of Wrongful Discharge, 66 Wasu. L. Rev. 719, 727 (1991). John Jacob Kobus, Jr., Note,
Establishing Corporate Counsel’s Right to Sue for Retaliatory Discharge, 29 VAL. U. L. REv. 1343,
1345, 1356 n.68 (1995); Todd M. Smith, Note, Wrongful Discharge Reexamined: The Crisis Ma-
tures, Ohio Responds, 41 CAse W. Res. L. REv. 1209, 1209 (1991).

242 See Edward L. Raymond, Jr., Annotation, Liability for Discharge of At-Will Employee for
Refusal to Submit to Drug Testing, 79 A.L.R. 4th 105, 109 (1990) (stating that jurisdictions, when
faced with a discharge for refusal to submit to a drug test, have recognized causes of action for
wrongful discharge based on violation of public policy or breach of an implied covenant of good
faith and fair dealing); see also BLAacK's LAw DICTIONARY 1612-13 (6th ed. 1990) (defining
“wrongful discharge™ as “[a]n at-will employee’s cause of action against his former employer, al-
leging that his discharge was in violation of state or federal anti-discrimination statutes, public pol-
icy, or an implied covenant of good faith and fair dealing” (citations omitted)).

243 Twenty-five states have statutes protecting both private and public employees from an em-
ployer’s retaliatory discharge as a result of an employee reporting the illegal conduct of an em-
ployer. See Richard J. Brightman, Note, 24 SEToN HaLL L. Rev. 483, 496 n.77 (1993) (listing all 25
states and their respective statutes).

A claim of wrongfu!l discharge has also been found where an employee was terminated fol-
lowing refusal to engage in a criminal act such as perjury or in retaliation for filing a worker’s com-
pensation claim. Note, Protecting Employees At Will Against Wrongful Discharge: The Public Pol-
icy Exception, 96 HARv. L. REv. 1931, 1937 (1983).

In addition, some states have enacted “whistle blowing” statutes, which bar discharge or other
retaliatory action against an employee who reports an employer’s unlawful activity to the authori-
ties. See id.

244 See Gilmore v. Enogex, Inc., 878 P.2d 360, 363 (Okla. 1994) (holding that “[a]t-will em-
ployees do not have a cognizable cause of action for wrongful discharge unless the claim falls within
the narrow class of complamls in which the discharge is contrary to a clear mandate of public policy
articulated by I, statutory or decisional law”); see also Johnson v. Carpenter Tech.
Corp., 723 F. Supp IBO 184 (D. Conn I989) (holdmg that statute limiting private sector drug test-
ing to p or y ¢ positi may form the basis of a wrongful discharge
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In Borse v. Piece Goods Shop, Inc., a federal appellate court concluded that an
employer’s discharge of an employee for refusing to consent to her company’s pol-
icy of drug testing and personal searches might violate a public policy embodied in
Pennsylvania’s common law invasion of privacy tort, if the employee could show
that the “discharge was related to a substantial and highly offensive invasion of the
employee’s privacy.”2#5 The court identified two features of a drug testing program
that might tortiously interfere with an individual’s privacy right: (1) monitoring the
collection of the urine specimen; and (2) submitting the urine specimen to a testing
analysis designed to “[r]eveal a host of private medical facts about an employee.”246

A court will not likely sustain a public policy exception to the discharge of an
at-will employee for refusing to undergo drug testing where the employee’s job in-
volves risks to public safety. In Hennessey v. Coastal Eagle Point Oil Co., the em-
ployer discharged a supervisory employee in an oil refinery after the employee failed
an unannounced drug test.247 The discharged employee was responsible for over-
seeing the mixing of gasoline with additives and for charting the course of gasoline
products throughout the refinery.2#* The New Jersey Supreme upheld the discharge
in light of the safety risks inherent in the job, but struck down, as violative of public
policy, the random testing of employees who did not occupy similar safety-sensitive
positions,24%

Similarly, in Luedtke, where two brothers were discharged from their employ-
ment on a drilling rig following their refusal to submit to a company-mandated drug
test, the Alaska Supreme Court recognized that a discharge in contravention of pub-
lic policy may violate an implied covenant of good faith and fair dealing in an em-
ployment-at-will relationship.250 The court, however, concluded that privacy at work

in violation of public policy where employee was discharged for refusing to submit to a testing pro-
gram); Luedtke v. Nabors Alaska Drilling, Inc., 768 P.2d 1123, 1132 (Alaska 1989) (stating that in
the absence of any specific statute addressing private employees’ privacy i court looked “to
the entire body of law in the state of Alaska™ in establishing a strong public policy supporting the
protection of employee privacy); Twigg v. Hercules Corp., 406 S.E.2d 52, 54-55 (W. Va. 1990)
(stating that public policy prohibiting suspicionless private employment drug testing in non-safety-
sensitive positions is derived from state statute prohibiting lie detector tests). But see Roe v. Quality
Transp. Servs., 838 P.2d 128, 132 (Wash. Ct. App. 1992) (rejecting state constitutional privacy right,
law tort for i ion of privacy and state statute prohibiting public or private sector use of

lie detector tests as evidence of a public policy that would bar an employer from discharging an
employee for refusing to take a drug test); see also Jennings v. Minco Tech. Labs, Inc., 765 S.W.2d
497, 500 (Tex. Ct. App. 1989) (stating that absent legislative intent, there is no public policy against
discharging worker for failing or refusing company drug test). See generally Hennessey v. Coastal
Eagle Point Oil Co., 609 A.2d 11 (N.J. 1992) (holding that discharge of at-will employee in viola-
tion of clearly articulated public policy gives rise to cause of action for wrongful discharge),
Brightman, supra note 243 (discussing in detail privacy and public policy issues implicated by Hen-
nessey and other New Jersey cases)

245963 F.2d 611, 622 (3d Cir. 1992)

246 Id_ at 621 (quoting Skinner v. Railway Labor E ives” Ass’n, 489 U.S. 602, 617 (1989))
The case was remanded so plaintiff could amend her complaint in order to allege exactly how defen-
dant’s drug testing policy invaded her privacy. See id. at 626.

247609 A.2d 11, 13 (N.J. 1992).

248 See id. at 12-13

249 See id. at 23. The court’s recognition of an employee’s privacy interest, in the absence of
safety considerations, was grounded in part on a state constitutional provision that confers on all
persons “material and unalienable rights.” See id. at 18

250 768 P.2d 1123, 1130 (Alaska 1989) (citing Knight v. American Guard & Alert Inc., 714
P.2d 788, 792 (Alaska 1986)). But see Greco v. Halliburton Co., 674 F. Supp. 1447, 1450 (D. Wyo.
1987) (stating that although Wyoming has not determined that termination of an at-will employment
contract violates an implied covenant of good faith and fair dealing and has not recognized public
policy exceptions to the at-will doctrine, neither cause of action could be sustained where the em-
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was not qualitatively on par with privacy in the home, and that community safety
interests outweighed individual privacy rights in light of the hazardous nature of the
jobs at issue.25!

A hospital, therefore, is unlikely to face liability for rescinding physician privi-
leges or discharging an employee based on their refusal to cooperate in the hospital’s
drug testing program, provided their job entailed hands-on patient contact. Public
policy under these circumstances favors the hospital’s right to employ reasonable
screeni es, including testing for illicit drug use of any hospital staff mem-

ber char;ed with the patient’s care and well being.252

VIII. FEDERAL STATUTORY CONSTRAINTS ON DRUG TESTING

A. AMERICANS WITH DISABILITIES ACT

Before implementing a substance abuse policy, hospitals should also refer to
relevant federal statutes that potentially impact the manner in which they administer
a drug testing program. The Americans with Disabilities Act of 1990 (ADA)2%3
protects qualified, disabled individuals from discrimination in the employment set-
ting.254 Applicable to public or private employers with fifteen or more employees,255
this federal statute safeguards job applicants and employees from disability-based
discrimination unless the disability poses a significant risk to others.25¢ Title I of the
ADA, enforced by the Equal Employment Opportunity Commission (EEOC), pro-
hibits discrimination “against a qualified individual with a disability because of the
disability of such individual in regard to job application procedures, the hiring, ad-
vancement, or discharge of employees, employees’ compensation, job training, and
other terms, conditions, and privileges of employment.”257 Hospitals should also
consult corresponding state statutes modeled after the ADA, but which in some in-
stances provide even more expansive protection for drug- and alcohol- dependent
employees.258

ployer demonstrated a valid purpose for drug testing and the program was administered even-
handedly).

251 See Leudtke, 768 P.2d at 1135-36.

252 See Kemp v. Claiborne County Hosp., 763 F. Supp. 1362, 1368 (W.D. Miss. 1991).

253 42 U.S.C. §§ 12101-12213 (1994).

254 See id. § 12112(a).

255 See id. § 12111(5).

256 See id. § 12113(a)—(b). The ADA amends and expands on the coverage provided in the Re-
habilitation Act of 1973, Pub. L. No. 93-112, § 503(a), 87 Stat. 355, 393 (codified as amended at 29
U.S.C. § 793(a) (1994)), which was limited to government entities and private employers who re-
ceived federal funds or had federal contracts in excess of $2500. See Ellenwood v. Exxon Shipping
Co., 984 F.2d 1270, 1273 (1st Cir. 1993).

Disability is defined by the ADA as, “(A) a physical or mental impairment that substantially
limits one or more of the major life activities of such individual; (B) a record of such an impairment;
or (C) being regarded as having such an impairment.” 42 U.S.C. § 12102(2).

25742 US.C. § 12112(a).

258 See Robert M. Gault & Anne M. Kinnane, Navigating the Maze of Employment Law, MGMT.
REV., Feb. 1996, at 9, 10 (1996). For a comprehensive analysis of judicial interpretation of the ADA
following the first three years of its enactment, sce generally James H. Coil III & Lori J. Shapiro,
The ADA at Three Years: A Statute in Flux, EMPLOYEE REL. L.J., Spring 1996, at 5.
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1. The ADA’s Relationship to Drug and Alcohol Addiction

The ADA expressly excludes from its coverage current users of illegal drugs.25
The occasional or recreational drug user is also excluded from protected status on the
grounds that such usage does not limit any “major life activities.”260 However, indi-
viduals who are currently enrolled in, or have successfully completed, a supervised
rehabilitation program, or who otherwise have been successfully rehabilitated and
are no longer using drugs are protected by the statute.

On the other hand, the ADA considers alcoholism a disability, but only if it
does not interfere with the employee’s job performance.26! Moreover, the statute
expressly confers on employers the right to prohibit employees from being under the
influence of drugs or alcohol while on the job,262 and the right to terminate an em-
ployee for violating this prohibition, “even if any performance or behavior is related
to the employee’s alcoholism.”26?

2. Preemployment Drug Testing and the ADA

The ADA bars employer inquiries into an applicant’s physical or mental medi-
cal history, including past or present drug use, absent a conditional offer of employ-
ment.264 Once such an offer is extended, the employer is free to inquire into the ap-
plicant’s medical history and to conduct a medical examination, so long as the em-
ployer conducts similar questions and examinations of all offerees in similar or com-
parable job classifications.265 Employers may not withdraw an offer of employment
based on information revealed during a medical history inquiry or examination un-
less it reveals an offeree’s inability to perform the essential job functions, with or
without re ble accc dation.266

259 See 42 U.S.C. § 12114(a) (providing that “the term ‘qualified individual with a disability’
shall not include any employee or applicant who is currently engaging in the illegal use of drugs,
when the covered entity acts on the basis of such use™). Illegal drug use “includes the use of unlaw-
ful drugs, the unlawful use of prescription drugs, and the possession or distribution of these drugs.”
Todd J. Horn, Federal Laws Affect Workplace Policies on Drug Use: Sorting Out FMLA and ADA
Issues, EMPLOYMENT TESTING L. & PoL’y Rep., May 1995, at 65, 66.

260 See Hartman v. Petaluma, 841 F. Supp. 946, 949 (N.D. Cal. 1994) (citing 28 C.F.R. § 35.104
(1996)). “[A] person who casually used drugs iliegally in the past, but did not become addicted is
not an individual with a disability based on past [sic] drug use.” /d. (citing U.S. EQuAL
EMPLOYMENT OPPORTUNITY COMM’N, A TECHNICAL ASSISTANCE MANUAL ON THE EMPLOYMENT
PrROVISIONS (TITLE I) OF THE AMERICANS WITH DISABILITIES ACT § 8.5, at 8-4 (1992) [hereinafter
EEOC TECHNICAL ASSISTANCE MANUAL]

A protected disability under the ADA req the employer to make bl 4
tions to the employee’s dlsabullty unless the employer can that such dati
would result in undue hardship on b p To evoke statutory protection, a disabled

employee must otherwise be qualified to perform a job’s essential functions, with or without reason-
able accommodation. See 42 U.S.C. § 12111(8)~(10).

261 See Flynn v. Raytheon Co., 868 F. Supp. 383, 387 (D. Mass. 1994) (stating that known al-
coholic employee’s d:scharge "lhc very first time” he reports to work intoxicated does not violate
the ADA b Ir) ion does not extend to accommodating an alcoholic
employee’s showing up for work under the influence of alcohol or drinking alcohol on the job™).

262 See 42 U.S.C. § 12114(c)(2).

263 Flynn, 868 F. Supp. at 386 (citing Canon v. Clark, No. 94-8150-CIV-KING, 1994 WL
549759, at *2 (S.D. Fla. Sept. 21, 1994)).

264 See Coil & Shapiro, supra note 258, at 31.

265 See 42 U.S.C. § 12112(d)(3): 29 C.F.R. § 1630.14(b) (1996).

266 See 42 U.S.C. § 12112(d)(3)(C). See aiso Philip L. Gordon, The Job Application Process
After the Americans with Disabilities Act, 18 EMPLOYEE REL. L.J. 185, 189-90 (1992), which states:

[The ADA] limits the employer’s right to withd a ditional offer of employ
to two situations: (1) if the results of the examination indicate the applicant does not
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Drug testing is not considered a “medical examination” under the statute, and
theoretically employers can administer the testing before tendering an employment
offer.267 However, because medical inquiries of an applicant are prohibited prior to
an offer of employment, information that may be pertinent to evaluating the accuracy
of a positive test result, particularly an applicant’s recent use of medication, may be
inaccessible to the employer or testing laboratory The EEOC Enforcement Guide-
lines attempt to reconcile these i i by permitting such an inquiry if a
pre-offer applicant registers a positive test result.263 Practical and cost considera-
tions suggest that hospitals limit preemployment drug testing to applicants receiving
conditional offers of employment.

3. Medical Record-Keeping Requirements

Information obtained from medical examinations and inquiries conducted of
applicants subsequent to an offer of employment (including verification of urinalysis
results) must be kept confidential and maintained in a safe location separate and
apart from an individual’s personnel file.2%° Segregating drug testing results and
other confidential medical information from general personnel information not only
ensures compliance with the ADA, but also helps protect against inadvertent disclo-
sure to third parties and the attendant possibility of defamation and privacy claims
against the hospital.

B. FAMILY AND MEDICAL LEAVE ACT

Also affecting hospitals’ substance abuse policies is the Family and Medical
Leave Act of 1993 (FMLA),27° which covers employers with fifty employees or
more.2”! This statute, enforced by the U.S. Department of Labor, requires employers
to provide up to twelve weeks of unpaid leave per year for employees with serious
health conditions that prevent performance of essential job functions.2’2 The FMLA
defines a serious health condition as an “illness, injury, impairment, or physical or
mental condition” that requires continuing medical treatment or inpatient care in a
hospital or comparable residential health facility.27?

The FMLA specifically allows for leave, continuous or intermittent, for em-
ployees whose substance abuse constitutes a “serious health condition,” provided the
treatment is rendered by “a health care provider or by a provider of health care serv-

halooical stand.

meet a physical or psy g d that is job-related and consistent with busi-
ness ity, and no bl dation would permit the applicant to meet
the standard; or (2) if the results of the examination indicate the existence of a condi-
tion that creatcs a direct threat to the safety of others, to the applicant, or to property,

and no dation would elimi the risk, or reduce it to an accept-
able level.
267 See 42 U.S.C. § 121 I4(d)(|) In contrast, alcohol testing, according to the Equal Employ-
ment Opportunity C i ’s T A Manual, is deemed a medi ination

under the ADA. See EEOC TECHNICAL ASSISTANCE MANUAL, supra note 260, § 8.9, at 8 7.

268 See Coil & Shapiro, supra note 258, at 35.

269 See 42 U.S.C. § 12112(d)(3)(B).

270 29 U.S.C. §§ 26012654 (1994).

271 See id. § 261 1(4)(A)().

272 See id. § 2612. To be eligible for FMLA leave, an employee must have worked at least one
year and 1250 hours in the previous 12 months. See 29 C.F.R. § 825.110(a)(1)-(2) (1997). The
FMLA also gives employees the right to a leave for the birth or adoption or foster care of a child, or to care
for a spouse, parent or child who is suffering from a serious health condition. See id. § 825.112(a)(1)-(3).

273 See 29 C.F.R. § 825.114(a) (1997).
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ices on referral by a health care provider.”274 The statute prohibits retaliation against
the employee for exercise of FMLA leave.2’ However, the statute expressly pro-
vides that an employer is free to take adverse employment action, including termina-
tion, because of an employee’s use of illegal substances, provided that such action is
administered in a nondiscriminatory manner and implemented pursuant to an estab-
lished and communicated policy that specifies discharge for substance abuse.276
Hence, if a hospital has a published policy that clearly communicates to its employ-
ees that they may be subject to discharge for drug and alcohol abuse, then the FMLA
will not preclude such a discharge, even if the employee attempted to exercise the
employee’s statutory leave rights.27”

IX. DRUG TESTING AND UNIONS

Approximately 1.2 million or eleven percent of the eleven million health care
workers in this country are covered under collective bargaining agreements.2’8 Ad-
ditionally, some 20,000 physicians, mostly resid interns and HMO employees
belong to one of eight physician unions,?? although only a small percentage of these
physicians are eligible to engage in protected collective bargaining.280

Two recurring issues arise in regard to drug testing in a unionized workplace:
initial implementation of the program and arbitration awards ordering reinstatement
of an employee terminated for violating company drug policy. Concerning initial
implementation of a drug testing policy, unions have focused on the employer's duty

274 See id. § 825.114(d).

275 See 29 U.S.C. § 2614(a)(2) (stating that “[t]he taking of leave . . . shall not result in the loss of any
employment benefit accrued prior to the date on which the leave commenced”); 29 C.F.R. § 825.112(g).

276 See 29 C.F.R. § 825.112(g).

277 See id.

278 See SEIU Announces Campaign Against Three Giant Health Care Companies, Daily Lab.
Rep. (BNA) No. 80, at CC-3 (Apr. 25, 1996)

279 See Darryl Van Duch, Employed Physicians Unionizing, NAT'L L.J., July 21, 1997, at Al

280 Medical residents and interns are excluded from coverage under the National Labor Rela-
tions Act (NLRA) b they are idered grad dical stud rather than employees. See
Cedars-Sinai Med. Ctr., 223 N.L.R.B. 251, 253 (1976). Independent physicians who band together
for collective bargaining purposes run the risk of violating federal antitrust laws. See Larry V. Sobol
& James O. Hepner, Physician Unions: Any Doctor Can Join, but Who Can Bargain Collectively?,
35 Hosp. & HEALTH SERVICES ADMIN. 327, 330 (1990). And physicians, generally, have fallen
outside the scope of the coverage of the NLRA because their responsibilities often include supervi-
sory/: ial style functi including directing the work of other employees and/or serving on
committees that help formulate an institution’s medical policies. See FHP, Inc., 274 N.L.R.B 1141,
1143 (1985); see also NLRB v. Yeshiva Univ., 582 F.2d 686, 695 (2d Cir. 1978) (holding that em-
ployees who “formulate, determine, and effectuate an employer’s policies™ fall within the category
of managerial employees and are thus exempt from NLRA coverage (quoting Retail Clerks Int’l
Ass’n v. NLRB, 366 F.2d 642, 645 (D.C. Cir. 1966), aff'd, 444 U.S. 672, 691 (1979))).

However, the advent of ged care has changed the y and independ of many
physician practitioners, and interest is growing among physicians to engage in organized collective
bargaining. See AMA Delegates Direct Association to Find Ways for Doctors to Bargain, Daily Lab.
Rep. (BNA) No. 125, at C-1 (June 30, 1997). Recently, the National Labor Relations Board (NLRB)
ordered Thomas-Davis Medical Centers, a health mai or ization (HMO) op: ing offices
in Tucson, Arizona, to bargain with the Federation of Physi and Dentist ional Union of
Hospital and Health Care Employees on behalf of 150 full-time salaried physicians. See Health
Care Employees: NLRB Orders Thomas-Davis Medical Center to Bargain with AFSCME for Tucson
Doctors, Daily Lab. Rep. (BNA) No. 150, at A-3 (Aug. 5, 1997). The issue of whether these HMO
physicians are supervisors and and not employees, is now pending before the Court of
Appeals for the District of Columbia. See id
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to bargain over the program, and the federal preemption of state privacy claims pur-
suant to section 301 of the Labor Management Relations Act (LMRA).281

A. DUTY TO BARGAIN

The legality of an employer’s unilateral implementation of a drug testing pro-
gram may hinge on whether the contractual source for the implementation is a gen-
eral management rights clause or a managerial safety prerogative clause. In 1989,
the National Labor Relations Board (NLRB) found that unilateral implementation of
a drug testing program was subject to mandatory bargaining under section 8(a)(5) of
the National Labor Relations Act (NLRA).282 In Johnson-Bateman Co., the NLRB
rejected the employer’s reliance on a general management rights clause to support its
unilateral institution of a testing program.283 However, since that ruling, the NLRB
has held that arbitration is the proper forum for contesting an employer-mandated
drug testing policy, with respect to both implementation and enforcement.284
Moreover, the NLRB has shown reluctance to challenge or otherwise set aside uni-
lateral implementation of testing programs where a clearly defined public policy
predicated on employee health and safety is at issue.285

Thus, in Southern California Edison Co., the NLRB refused to declare as
“clearly repugnant” to the NLRA, an arbitration award that found a company’s drug
testing policy to be covered by management’s contractual right to implement unilat-
erally rules relating to safety.286 [n electing to defer to the arbitrator’s decision, the
NLRB cited the connection between drug testing and the need to safeguard work-
place safety interests.287

B. FEDERAL PREEMPTION OF STATE CLAIMS ARISING OUT OF EMPLOYER'S DRUG
TESTING PROGRAMS

The appropriate avenue for pursuing privacy-based challenges to an employer’s
drug testing program or to the implementation of other types of surveillance mecha-
nisms is the collective bargaining agreement’s grievance arbitration process. In Jo-
bes v. Tokheim Corp.,28 the Indiana Court of Appeals, relying on the Ninth Circuit’s
opinion in Shlacter-Jones v. General Telephone of California,?s® determined that
section 301 of the LMRA preempted state claims of invasion of privacy and defama-

281 See Labor Management Relations Act of 1947, ch. 120, § 301(a), 61 Stat. 136, 156 (codi-
fied as amended at 29 U.S.C. § 185(a) (1994)).

282 See Johnson-Bateman Co., 295 N.L.R.B 180, 188 (1989).

283 See id. at 184. In a companion case, Star Tribune, 295 N.L.R.B. 543, 546 (1989), the
NLRB held that the drug testing of employment applicants is not subject to mandatory bargaining.

284 See August A. Busch & Co., Inc., 309 N.L.R.B. 714, 716 (1992) (finding that availability of
the gri -arbitration hanism triggers the NLRB’s deferral doctrine); Inland Container Corp.,
298 N.L.R.B. 715, 716 (1990) (holding that deferral to arbitration is proper even though alleged
unilateral change in collective bargaining of drug testing programs is not a dispute over the meaning
of a specific contractual provision).

285 See Southern Cal. Edison Co., 310 N.L.R.B. 1229, 1230-31 (1993) (deferring to arbitrator’s
finding that the challenged drug tests were directly and reasonably related to safety considerations).

286 See id. at 1230-31.

287 See id. at 1231.

288 657 N.E.2d 145 (Ind. Ct. App. 1995).

289 936 F.2d 435 (9th Cir. 1991). This case involved an employee who was fired for failing a
unilaterally implemented drug testing program. See id. at 438. The court of appeals upheld the
district court’s dismissal of state privacy claims because the state claims were too entangled with the
interpretation of the collective bargaining agreement. See id. at 440.
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tion arising from the employer’s drug test directive.2% That statute provides, in part,
that: “[s]uits for violation of contracts between an employer and a labor organization
representing employees in an industry affecting commerce . . . may be brought in
any district court of the United States having jurisdiction of the parties.”2! The
court held that state claims of privacy invasion and defamation were “inextricably
intertwined with an analysis of the collective bargaining agreement,” and as such,
were preempted by section 301.2%2

In the case /n re Amoco Petroleum Additives Co., the union filed state tort
claims for invasion of privacy and intentional infliction of emotional distress fol-
lowing the employer’s installation of a video camera outside the women'’s locker
room.23 The Court of Appeals for the Seventh Circuit rejected the union’s assertion
that the case was improperly removed to federal court, concluding that an individ-
ual’s expectation of privacy in the workplace emanates from the contents of the col-
lective bargaining agreement.?%4 Therefore, privacy, or one’s expectation thereof, is
a “condition” of employment, the resolution of which depends on interpretation of
the collective bargaining agreement.2%5 Contract interpretation is the province of the
arbitrator, not the state court, where resultant damage remedies would only “disrupt
this process of accommodation and interpretation.”2%

C.  PUBLIC POLICY CHALLENGES TO ARBITRATOR’S DECISIONS

A series of judicial decisions addressed public policy challenges to arbitration
decisions that directed reinstatement of employees dismissed for violating employer
drug policies. A favorable reaction on the part of some appellate courts to these em-
ployer-sponsored appeals contradicts a strong federal policy of encouraging private
resolution of labor disputes, and thus generally insulating most arbitration decisions
from judicial review.??” The public policy of promoting a workplace free of illicit
drugs and alcohol may override the traditional integrity accorded arbitration awards.
This public policy argument is particularly strong when the discharged employee
occupied a safety-sensitive position, and where the award contravenes public safety
concerns grounded in specific laws and statutes.

The leading case defining the scope of public policy exceptions to arbitration
awards is United Paperworkers International Union v. Misco, Inc.2%% In Misco, the

290 See Jobes, 657 N.E.2d at 149

29129 US.C. § 185(a).

292 Jobes, 657 N_E.2d at 149. “Whether Jobes was improperly required to submit to a drug test
is inextricably intertwined with management’s control and regulation of the terms and conditions of
her employment. Because Jobes® claims are inseparable from the parties’ rights and obligations
under the collective bargaining ag they are p pted by Section 301.” /d. at 150 (citation
omitted).

293 964 F.2d 706, 707 (7th Cir. 1992).

294 See id. at 710

295 See id

296 [d ; see also United Food & Commercial Workers Union, Local 588 v. Foster Food Prods..
Nos. CV-F-93-5557 OWW, CV-F-93-5319 OWW, 1994 WL 570367, at *9-10 (E.D. Cal. May 23,
1994) (stating that the only occasions in which a court can overturn an arbitrator’s award are when
the arbitrator “has dispensed his or her ‘own brand of industrial justice,” issu[ed] an award which
“fails to draw its essence’ from the collective bargaining agreement” or has violated public policy
(citing Stead Motors of Walnut Creek v. Automotive Machinists Lodge No. 1173, 886 F.2d 1200,
1208 (9th Cir. 1989))), aff 'd sub nom. United Food & Commercial Workers, Local 588 v. Foster
Poultry Farms, 74 F.3d 169, 175 (9th Cir. 1995).

297 See United Paperworkers Int’l Union v. Misco, Inc., 484 U.S. 29, 36 (1987).

298 See id. at 43
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Supreme Court refused to vacate an arbitrator’s decision to reinstate an employee
discharged for violating the employer’s drug policy.2?® Reiterating a legal standard
articulated in W.R. Grace & Co. v. Rubber Workers, the Court held that refusal to
enforce arbitration awards on the basis of public policy should be limited to circum-
stances in which the award violates some “well defined and dominant” public policy
supported by statutes and legal precedent.30

However, in more recent decisions involving safety, courts have shown more
willingness to vacate arbitration decisions based on the public policy of discouraging
drug use in the workplace. In Exxon Shipping Co. v. Exxon Seaman's Union, the
Third Circuit vacated an award ordering reinstatement of a helmsman who failed a
drug test administered after his oil tanker ran aground, concluding that the order
violated public policy against operation of commercial vessels under the influence of
drugs or alcohol.30! Protection of the public and the environment from risks associ-
ated with the operation of commercial carriers by drug users was a “well defined”
public policy specifically reflected in Coast Guard and other related federal regula-
tions.302

In contrast, the Sixth Circuit found no public policy violation in an arbitrator’s
decision to rei an bile mechanic in a non-safety-sensitive position
where the employer discharged the mechanic for off-the-job drug use and for testing
positive for marijuana metabolites in breach of the employer’s drug policy.?%? In
Monroe Auto Equipment v. United Auto Workers, Local 878, the court noted the em-
ployer’s failure to identify any law or legal precedent that established that the award
violated a “well defined and dominant public policy.”3%¢ Moreover, the court made
no finding that the discharged employee was performing his job while impaired or
intoxicated.305

Therefore, although union representation may shield the physician or health
care employee from a no-cause discharge, it is less likely to affect a member’s dis-
charge for refusing or failing a hospital’s unilaterally administered drug test. Both

299 See id. at 33-34, 44-45.

300 See id. at 43 (citing W.R. Grace & Co. v. Rubber Workers, 461 U.S. 757, 766 (1983)).

301 993 F.2d 357, 364 (3d Cir. 1993).

302 See id. In support of its holding, the Third Circuit cited to federal appellate decisions
where arbitration awards had been vacated under similar circumstances, including Delta Air Lines,
Inc. v. Air Line Pilots Ass'n International, 861 F.2d 665, 674 (11th Cir. 1988) (vacating, by reason
of public policy, arbitrator’s award reinstating airline pilot discharged for operating airplane under
the influence of alcohol) and Amalgamated Meat Cutters v. Great Western Food Co., 712 F.2d 122,
123, 125 (5th Cir. 1983) (vacating, by reason of public policy, arbitration order rei
who had overturned a tractor trailer and admitted to drinking while on duty).

Likewise, the Court of Appeals for the Fifth Circuit, in Gulf Coast Industrial Workers Union

v. Exxon Co., 991 F.2d 244, 250 (5th Cir. 1993)‘ concluded that an arbitration award directing rein-

of an employee in a safety ition discharged for testing positive for cocaine

while on the job, and for having twice before breachcd company drug policy, violates a national

policy against drug use. The court emphasized the extremely safety-sensitive nature of the job at

issue, which “had the capacity to place thousands of people, as well as the surrounding environment,
atrisk.” Id. at 252.

303 See Monroe Auto Equip. Co. v. International Union, Unit of Local 878, 981 F.2d 261, 269
(6th Cir. 1992).

304 See id.

305 See id.; see also United Food & Commercial Workers, Local 588 v. Foster Poultry Farms,
74 F.3d 169, 174-75 (9|h Cir. 1995) (holdlng that arbitrator’s award for reinstatement of two em-

1
g cmploy

ployees who falled pl ye ’s ly imp d random drug testing program dad not vwlale
publn: pohcy. h ing DOT regulati requiring employers of all
to ! dom drug testing prog where lati did not d dlscharge

of employees who fail random drug tests and did not preclude employers from bargaining with un-
ions over y fe of a testing p
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recent NLRB and court rulings imply a willingness to depart from traditional defer-
ence to the collective bargaining and arbitration process where a labor dispute cen-
ters on the employer’s enforcement of a substance abuse and drug testing policy.
Currently, the overriding concern is workplace and public safety.

X.  GUIDELINES FOR IMPLEMENTING A HOSPITAL DRUG AND ALCOHOL TESTING
PROGRAM

Even when taking into account differences among state testing statutes and case
law, a broad consensus still exists on the right and wrong way to draft, implement
and administer a drug testing program. The first admonition is to keep the program
nonpunitive and nondiscriminatory. This approach is consistent with the recognition
that drug abuse is a disease, the treatment of which requires remediative measures.
Conducted in this spirit, drug testing not only enhances patient welfare and employee
safety, but also helps to preserve the physician or employee’s personal and profes-
sional life.

The quality and effectiveness of any testing policy hinges not just on a well-
crafted and carefully implemented testing plan, but also on the comprehensiveness of
the hospital’s substance abuse policy, including its prevention, counseling and treat-
ment components. Special attention should be paid to privacy infringement and ac-
cessibility to rehabilitative programs.3% A well-constructed testing policy should
also include notice and education of the policy provisions, proven testing methods
and adequate chain-of-custody procedures to ensure validity of test results.307

A. FORMULATING AND DRAFTING A SUBSTANCE ABUSE POLICY

Consi with the nature of hospital medical staff, and in an ef-
fort to foster cooperation, the medical staff should play a prominent role in formu-
lating a hospital’s substance abuse policy.3%8 Similarly, to facilitate hospital-wide
assimilation of a new testing policy, participation should draw from staff members of
all major departments, and include representatives from all levels in the hospital or-
ganization.

The written policy should include: (1) a statement of purpose; (2) a general
description of prohibited behaviors; (3) which substances are being tested; (4) under
what circumstances tests are conducted; (5) protocol for conducting tests; and (6) con-
sequences of a positive test result. The hospital should draft the policy language in
clear and simple language. An educational program addressing both the issue of
substance abuse and the organization’s policy regarding that issue should accompany
the institution of any testing policy.3%° Prior to its initiation, the hospital should ac-
cord all affected hospital staff a window period to prepare and adjust to the new
policy. This waiting period allows physicians and employees who may have a sub-

306 See Isaac D. Montoya & William N. Elwood, Fostering a Drug-Free Workplace, HeaLTH
CARE SUPERVISOR, Sept. 1995, at I, 5.

307 See id.

308 See CSA REPORT, supra note 69, at 6

309 Because of its demonstrated effectiveness in boosting the success of any drug testing pro-
gram, incl of ed i 8! in drug testing policies have increased 170% over recent
years. See DeLancey, supra nou. 4, at 57 Accordmg to Eric Rolfe Greenberg, Director of Manage-
ment Studies at the American M: ion, panies that bine a testing policy
with an educational program have positive drug testing rates 33-50% lower than those employers
who simply drug test without benefit of any educational initiative. See Greenberg, supra note 4, at
24
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stance abuse problem to weigh carefully their options and, if necessary, to seek
medical assistance.

AHA’s management advisory also encourages employers to include informa-
tion about the accessibility of treatment, including an employer assistance plan, if
one is established,?1? and the availability of benefits to help defray treatment costs.3!!
The AHA also advises the provision of special training for managers and supervisors
regarding both the hospital’s substance abuse policy and the relevant provisions of
the ADA 312

If the policy provides for post-accident or for-cause testing, the hospital should
clearly spell out the standards for triggering a test. Moreover, the hospital should
limit in number the supervisors or medical staff members charged with making a for-
cause determination and specially train them to identify behavioral characteristics
associated wnth substance abuse.?!3 Factors that typically prompt for-cause or rea-

onable- ting include erratic behavior, declining job performance and
excessive absenteelsm 314 However, given the multiple personal and medical factors
that could contribute to these characteristics, it is often difficult to determine when to
administer a for-cause test.3!5 Consequently, the hospital should give serious con-
sideration to limiting testing to physicians and staff who occupy safety-sensitive po-
sitions where impaired performance can endanger the patient. Of course, prior to
initiating for-cause drug testing, the hospital should provide the affected physician or
employee with notice of the hospital’s concerns regarding job performance, an op-
portunity to explain and time to redress the problem.

B. SCOPE AND APPLICATION

Fair employment practices dictate a drug and alcohol testing program that is
equitable in its inception and application. If the goal is to ensure that any personnel
entrusted with patient care remains unimpaired by drugs or alcohol, the policy’s
scope should be limited to those in safety-sensitive positions; to wit, those individu-
als whose responsibilities include the direct provision of patient care. Uniform, non-
discriminatory application of the policy is imperative. If the orderly responsible for
delivering a patient to the operating room is subject to testing, so too should the phy-
sician responsible for performing the surgery. Inclusion of all job positions and
medical staff directly involved with patient care makes sense from a practical and
labor relations perspective. It also is consonant with relevant case law and with cur-
rent AMA policy.316 If any individual or group charged with patient care responsi-
bilities is exempt from testing, reasons for the exemption should be clearly stated in
the published policy.

310 See AHA POLICIES, supra note 56, at 1.

311 See id. at S.

312 See id.

313 See Kizziar & Nichols, supra note 24, at 21; see also supra Part 11.B (discussing suspicion-
based testing).

314 See DeLancey, supra note 4, at 58.

315 A study by the DOT showed that 85% of drivers tested p tor bl i
were negative. See Jonathan A. Segal, Urine or You 're Out, HR MAGAZINE Dec. 1994, at 30, 34.

316 See CSA REPORT, supra note 69, at 4; see also American Fed'n of Gov't Employees, L-2110 v.
Derwinski, 777 F. Supp. 1493, 1493 (N.D. Cal. 1991) (upholding random testing of any medical
position that involved direct patient care, including physician, pharmacist and nurse); Kemp v. Clai-
borne County Hosp., 763 F. Supp. 1362, 1368 (S.D. Miss. 1991) (stating that any job involved with
direct patient care should be considered safety-sensitive for drug testing purposes).
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Testing medical staff and employees in safety-sensitive positions should be
limited to three scenarios: (1) application for employment or medical staff privi-
leges; (2) on reasonable suspicion that employee/physician job performance is im-
paired by illicit drug use; and (3) as part of a return-to-work agreement.3!” Limiting
drug testing to preemployment and thereafter, only for cause or post rehabilitation,
helps ensure safe and competent patient care and a safe work environment. Preem-
ployment and for-cause testing also allows for early identification and intervention
of drug- or alcohol-impaired physicians and employees. Although random testing
may be a more effective deterrent against workplace substance abuse, the absence of
reasonable, individualized suspicion makes it more invasive and controlling than
either preemployment or for-cause testing. As such, its use should be limited to in-
dividuals who are being monitored as part of a substance abuse rehabilitation pro-
gram, and have consented to such testing as a condition of their continued employ-
ment.

C.  PUBLICATION AND INFORMED CONSENT

Publication of a well-defined substance abuse testing policy is both an impor-
tant procedural safeguard and a necessary criterion for informed consent. Prior to
performing a drug or alcohol test, the hospital should furnish applicants and employ-
ees alike with a copy of the hospital’s testing policy.

Unless mandated by federal or state law, the hospital must secure consent to
testing prior to its administration.’!® Medical staff and employee applicants should
be informed that submission to drug and alcohol tests is a condition precedent to an
offer of employment or the granting of privileges. Testing of existing employees
should include a signed acknowledgment of the testing policy.319

D. METHODOLOGY AND ANALYSIS

Hospitals can help assure testing accuracy by carefully monitoring the quality
of its testing procedures. Urinalysis is generally composed of two tests: screening
and confirmation. Screening eliminates all tests that fail to show the presence of the
targeted substance at a designated level.320 The most commonly used method of
screening is enzyme multiplied immunoassay test, which has the capacity to test for
a wide array of drugs.32! If screening indicates the presence of a marked substance
at a specit.*d level, a confirmatory test is recommended.’?> A confirmatory test,
generally uti. zing a more sophisticated scientific analysis, is essential to accurately
identify the substance and measuring quantity.?2? It is also essential because of the
variability in testing accuracy, often due to faulty storage or handling of the speci-
men.3?* When coupled with an initial screening test, the most widely used confir-
matory test, gas chromatography/mass spectrometry, produces the most accurate test
analysis available today.325

317 AMA CouNcii ON LONG RANGE PLANNING AND DEV.. AMERICAN MED. Ass'N, PoLicy
COMPENDIUM § 95.984 (1995)

318 See Fellows, supra note 36, at 22

319 See id.

320 See Rothstein, supra note 219, at 691.

321 See id. at 692

322 See id. at 691

323 See id. at 692.

324 See Caimns & Grady, supra note 12, at 504-05.

325 See id. at 507
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The analysis of a specimen should be conducted off-site by a laboratory certi-
fied by the National Institute on Drug Abuse which is authorized to release only that
data the test was purported to measure.326 Conducting the urinalysis off-site helps
secure individual privacy and confidentiality. Rules restricting the hospital’s access
to information revealed by a urine sample, other than a drug or alcohol reading, must
be strictly enforced. A chain of custody that tracks the specimen from its point of
collection to its final destination also helps maintain control and accountability.327
Both safeguarding the medical information disclosed by a urinalysis and imposing
strict quality controls for chain of custody procedures minimize hospital liability for
privacy invasion claims. Hospitals should be vigilant in their compliance with these
procedures.

E. TRANSMISSION AND CONSEQUENCES OF A CONFIRMED POSITIVE DRUG TEST

A credible testing program also requires transmission of an initial positive test
result from the lab directly to an independent medical review officer (MRO) ap-
pointed by the hospital.328 The MRO reviews the testing data and meets confiden-
tially with the physician or employee to determine whether a legitimate explanation
exists for the positive result, such as ingestion of some food or medication. Tests
results should be reevaluated in light of the information obtained from the physician
or employee. If warranted, the hospital should perform a confirmatory test.

A verified positive test result should be transmitted to a designated person from
personnel or management, who in turn meets with the physician or employee and a
member of the employee assistance program. A trained MRO can also assist in the
process, recommending individual treatment protocol, overseeing its implementa-
tion, as well as supervising the rehabilitative process in general. An employee as-
sistance program, either internal or external to the hospital, should minimally include
short-term counseling and a referral for impaired staff members.329

The hospital should only discipline or discharge a physician or employee who
refuses to enter a rehabilitation program or has tested positive a second time.33° Oth-
erwise, once a staff professional has been identified as impaired, the hospital may
elect to intervene and assist with the selection of appropriate medical treatment.33!

326 See AHA POLICIES, supra note 56, at 3.

327 An appropriate “chain of custody™ procedure includes sealing, labeling and numbering the
sample in the presence of the tested employee, and recording the date and time of the sample, the
date and time it was sent to the lab, the name of applicant/employee and the name of the sampler.
See Cairns & Grady, supra note 12, at 537. A chain of custody document should accompany ecach
sample to the lab and should contain the name of every person who has handled the sample, along
with the date and time of transfer to the next person in the chain. See id.

328 See AHA POLICIES, supra note 56, at 4. In its 1996 drug testing survey, the American
Management Association reported that 76% of their respondents now use an MRO, up from 48% in
1994. See AMERICAN MANAGEMENT SURVEY, supra note 3, at 6.

329 See Ossi, supra note 47, at 24.

330 See Jerry Kinard & James Fenton, Drug-Testing Procedures Used by Hospitals: An Empiri-
cal Inquiry, HEALTH CARE MGMT. REV., Summer 1993, at 75, 76. See generally Ossi, supra note

47, at 23-24 (stating that the impaired employee and employer should negotiate the terms of pre-
treatment or return-to-work contracts and the q of an employee breach). A number of
states have pending legislation that require certain classes of alcohol- or drug-impaired professionals
to pl Ily rehabilitation progr asa dition of ining their license. See Kinard &

Fenton, supra, at 79.

331 “Three elements of preparation for an intervention are (1) documentation of work perform-
ance, (2) careful selection of the intervention team, and (3) selection of a specific treatment option,
which may include a written ag i ded to bind the impaired professional to seek and com-
plete treatment in order to retain employment.” Ossi, supra note 47, at 23.
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The hospital and staff member will often enter into a “pretreatment agreement” that
conditions the employee’s return to work, or a physician’s resumption of practice, on
successful completion of a rehabilitation program.33? On returning to work, the hos-
pital and staff member may codify their respective expectations and the conse-
quences for their breach in a return-to-work agreement. This agreement operates for
a specified period of time, often includes a provision for random testing,33 and is
fashioned so as not to compromise the safety of patients or the dignity and career of
the employee/physician.

F.  CONFIDENTIALITY

Failure to adhere rigorously to rules designed to safeguard confidentiality at
every phase of the testing process can undermine the integrity of even the most
soundly constructed program and set the stage for defamation or other tort claims.
Neither the identities of tested employees nor their results should be revealed.’
Release of such information should be strictly confined to those with a legitimate
need to know, e.g., supervisory staff involved in personnel decisions.33s Hospitals

hould also avoid releasing information concerning either the results of drug testing
or any adverse action taken against an applicant or employee to any third party out-
side the hospital, unless such disclosure is mandated by law, e.g., to a state licensing
or certification agency, or to a professional peer review committee.

Legal precepts surrounding confidentiality are consistent with the ADA guide-
lines requiring that information obtained from a medical examination (an alcohol test
is considered a medical exam under the ADA, a drug test is not) or disability infor-
mation learned from a nonmedical test (a drug test designed to detect the ingestion of
illegal sut is idered a dical test) be treated as a confidential medi-
cal record.?¥ The ADA requires that a hospital record information obtained from
both medical and nonmedical tests on separate forms and store them in an area apart
from the employee’s personnel file.337 A breach of the strict confidentiality that at-

332 “In many cases with health care workers, it is the threat of job loss that motivates them to
seck help.” Id. (citing Judith A. Pauwels & David G. Benzer, The Impaired Health Care Profes-
sional, 29 J. FAM. Prac. 477, 479 (1989)).

333 The American Hospital Association Management Advisory also recommends that continued
employment or privileges for the health care employee or medical staff ber who has S
fully pl T ilitation be ditioned on a return-t k ag that includes “‘unan-

d testing for a specified ble period to ensure that a relapse has not occurred.” AHA
POLICIES, supra note 56, at 4.

334 See Capua v. City of Plainfield, 643 F. Supp. 1507, 1514 (D.N.J. 1986) (holding that plain-
tiffs’ significant interest in safeguarding medical information disclosed by urinalysis was violated
where City published to the media its suspension of firefighters, thereby “subject[ing] all Plainfield
fire fighters to public picion and degradation™). But cf. Minckler v. Exxon Corp., No. 05-95-
01015-CV, 1997 Tex. App. LEXIS 343, at *9-10 (Tex. App. Jan. 30, 1997) (finding that no defama-
tion or privacy violation arose from private employer’s disclosure to former co-workers that dis-
charged employee was terminated as a result of testing positive for drugs because statement was
made in good faith and former co-workers had a basis to know such information).

335 See AHA POLICIES, supra note 56, at 4

336 See Americans with Disabilities Act of 1990, 42 U.S.C. § 12112(d)(3)(B) (1994).

337 See id. The ADA authorizes limited disclosure of confidential medical information to: (1) su-
pervisors or managers with a legitimate need to know of necessary restrictions of employee’s duties;
(2) first aid and safety personnel when employee may require emergency treatment; and (3) govern-
ment officials charged with in igati pl with ADA requi . See id. Release of
confidential medical records may also be made to state workers’ p ion offices or * y
injury” funds and to organizations that provide employee health or life insurance coverage. See
AHA POLICIES, supra note 56, at 4.
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taches to these medical records may give rise to civil and criminal penalties under
federal and state privacy laws.338

Exercising care and caution in the formulation of a testing program can mitigate
potential liability and ill will that often accompany employer-mandated drug testing
programs. A hospital’s development of a responsible and effective program requires
an initial commitment of time and resources, including the participation of legal
counsel and other qualified testing experts. State and local drug testing laws may be
controlling and should be consulted. And once in place, the hospital should continu-
ally monitor its testing program to ensure compliance with testing policies and pro-
cedures, particularly those relating to employee consent and confidentiality.339

XI. CONCLUSION

Analyzing urine for illicit substances is undeniably an invasive and fairly crude
method for determining on-the-job impairment. The fact that workplace drug testing
has become commonplace does not make it any less so. But the courts have held that
individual privacy is a relative concept and, in the context of employment drug test-
ing, must be measured against an employer’s need to provide a safe and productive
work environment. Using the Fourth Amendment balancing test, there are certain
circumstances where it may be both reasonable and preferable to sanction an intru-
sion on individual privacy for the sake of safeguarding the public welfare.

Balanced against the privacy interests of the individual physician or hospital
employee is the duty of care owed to the patient. Physicians or employees who
abuse alcohol or drugs risk serious harm not only to themselves but also to their pa-
tients. The responsibility to ensure patient welfare and workplace safety lies with the
hospital. Because of the adverse impact of substance abuse on the standard of pa-
tient care and on the health and safety of hospital physicians and employees, the
AHA recommends that all health care mstitutions formulate a drug testing policy that
includes preemployment, for-cause and post-accident testing.340

Additionally, because drug testing has become a conventional screening tool for
employers engaged in less perilous work, a hospital may be more susceptible to alle-
gations of corporate liability when it fails to include a drug testing scheme as part of
its hiring and credentialing process. The expansion in negligent hire and retention
claims coupled with the potentially life-threatening consequences posed by a drug-
impaired health care worker call for hospitals to reevaluate their liability exposure
for failing to drug test in certain circ es. Also probl ic is the substance
abuse program that is carefully crafted and implemented, but that omits from its cov-
erage physicians, residents and interns. Excluding these practitioners from a hospi-
tal’s testing regimen makes for poor employment relations and risk management.

A drug testing program is not a cure-all for substance abuse, and is not without
its attendant risks. It should be approached with great caution and concern for the
competing privacy and patient safety interests at stake. In urging hospitals to initiate
comprehensive substance abuse policies, the AHA argues that at its best, a testing
program improves both patient care and worker safety. An effective program, how-
ever, must incorporate well-developed educational and rehabilitation components. It

338 See Donald H. Seifman & Craig W. Trepanier, Electronic Administration of Personnel Rec-
ords, Benefit Plans, and Direct Payroll Deposits: Evolution of the Paperless Office: Legal Issues
Arising Out of Technology in the Workplace, Part II, EMPLOYEE REL. L.J., Spring 1996, at 61, 77.

339 See Kizziar & Nichols, supra note 24, at 22.

340 See AHA PoLICIES, supra note 56, at 2. Unannounced random testing should be limited to
physicians and employees required to enter into a return-to-work agreement. See id. at 3.
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requires cognizance of relevant legal and ethical issues. And most significantly, it
must include precautions to ensure individual privacy and dignity.



