GOODWIN, Chief Judge. Gerald M. Hocking, a disap-

pointed purchaser of a unit in a nosmoamma? com-

plex in Hawaii, sued the brokers ‘who sold the unij
claiming violations of the antifraud provisions of the
Securities Exchange Act of 1934, He appeals a sum
mary judgment in favor of the brokers,
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Hocking entered into an agreement to. purchase
condominium from the Libermans. He sign:
agreement on June 23, 1979 in Nevada, and T
erman signed on July 2, 1979 in Hawaii. Hockiy;
entered into several agreements with Hotel C

tion of the Pacific (HCP) concerning rental of the

condominium,

On June 29, 1979 he signed a rental management o

*greement (RMA) appointing HCP exclusive agent to

manage his condominium, He also entered into an In-

tividual Agency Rental Agreement for Pooled Opera-

ti v
e;:C the RPA, executed on July 5, 1979, to become
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She also told him that the condominiums

th. He relied on the expected rental
income to cover his monthly payments and provide

ttve on December 20, 1979, This agreement placed k

access to his unit for only two weeks each year. He .
knew that approximately  fifty other condominium

~ owners participated in the rental pooling arrangement.

When he visited the building in Hawaii, he observed -
that it was operated like a hotel, and he received copies
of brochures and advertisements which HCP distrib-
uted on the mainland. TR :
Hocking purchased the condominium for $115,000,
with a down payment of $24,000 and installment pay-
ments on the remaining portion of the purchase price -
through June 1982, at which time all unpaid amounts \
were to become due. Hocking’s complaint states that
he “cancelled” his investment when this balloon pay-
ment came due. The failure to make the payment ap-
parently caused the forfeiture of his prior payments.
He claims the loss of his investment was caused by
the failure to receive the expected rental income, and
by further misrepresentations of Dubois concerning
appreciation in the value of the condominium and

" her efforts to resell the condominium in 1981 and

1982. e
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In order for Hocking to make a claim under the -

securities laws, he must show that Dubois’ alleged mis-
 representations were made in connection with the pur- .
~ chase or sale of a security. Both section 2 of the
- Securities Act of 1933 and section 3 of the Securities
ment that Hocking participate in the rental pool ar- _Exchange Act of 1934 define the term “security” to
rangement, Hocking testified that but for the 3
availability of the rental pool arrangement he would . e : :
"~ In Howey, [SEC v. W. J. Howey Co., 328 U.S. 293
(1946)] the Supreme Court found that the combined sale
- of land and a land service contract, under which the pur-
_ chaser relinquished all control over the land for a 10-year
- period, was an investment contract. The Court there put
~ forward the definition of an investment contract:

include any “investment contract.”
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[A]n investment contract for purposes of the Securi--
ties Act means a contract, transaction or scheme
whereby a person invests his money in a common
enterprise and is led to expect profits solely from
the efforts of the promoter or a third party, it being
immaterial whether the shares in the enterprise are
evidenced by formal certificates or by nominal inter-
ests in the physical assets employed in the enterprise.

We must therefore determine whether Hocking’s
purchase of a condominium and rental pool was (1)
an investment of money, (2) in a common enterprise,
(3) with an expectation of profits produced by the ef-
forts of others. : T
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