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The Student-Institution
Relatjonship

chapter 7 discusses a variety of institutional functions and services related
cudents, includzng services for students living on campus. The chapter bg irt;
yith the age-of-majority cqncept and the state laws that establish the legal caiac—

iy of students to enter binding legal contracts ( usually at age eighteen) and
pestow other privileges and obligations on them. It then addresses the emer-
gence of students’ constitutional rights; analyzes the academic freedom rights
of students (as compared to those of the faculty); and examines students’ legal
relationships with other students, with particular emphasis on peer sexual
narassment. Legal aspects of admissions and financial aid are examined, with
particular emphasis on nondiscrimination and affirmative action issues. The
chapter then discusses the provision of various services for students—in particular,
student housing, campus security, campus computer networks (with particular
emphasis on free speech issues), services for international students, services for
students with disabilities, and student privacy protections (FERPA)—and the

differing legal issues that arise in each of these areas.

Section 7.1. The Legal Status of Students

’LL Overview. The legal status of students in postsecondary institutions
thanged dramatically in the 1960s, changed further near the end of the
Wwentieth century, and is still evolving. For most purposes, students are no,
longer second-class citizens under the law. They are recognized under the
fderal Constitution as “persons” with their own enforceable constitutional
fishts, They are recognized as adults, with the rights and responsibilities of
aults, under many state laws. And they are accorded their own legal righ'ts
“nder yarjoys federal statutes. The background of this evolution is traced in
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. . the legal st es from these developments.
isnel(;)t:::? olr;zr;ogtl:ecoidary adminif;tratiofl, l; ?:1310133 (;hroughollt this iy it
perhaps the key case in forgmg this shilt ent st au.ls was ] e
rd of Educationt (19-61), discussed f.urtl}er in Sectioy ;n )
The court in't rejected the notion that .educanon in state e’
«privilege” t0 be dispensed 01 wha.tt?ver cc?ndltxons tf.le state in its so)
dvisable; it also implicitly rejected the in loco parents .
he law had pestowed on schools all the powers ovyer soan |
that parents had over minor children. The Dixon approach became at;:;ms
of

U.S. Supreme Court jurisprudence in cases such. as Tinker v. Des Moines S
District (see Section 9.4.1), Healy v. James (Sections 9.4.1 and 10.1.1) andchool
9.3.2). The impact of these public institution Cas’es ) (ioss
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v. Lopez (Section . >

over to private institutions, as courts increasingly viewed students as ¢

ing parties having rights under express and implied contractual relaﬁogtr;cL
ships

with their institutions. Thus, at both public and private institutions, the f,;
to follow institutional policies, rules, and regulations has led to suCCessfa;h%r.e
gation by students who claimed that their rights were violated by this no;l litj-
pliance (see Sections 7.1.3,9.2, and 9.3). Com-
Congress gave students at both public and private schools rights under vy
ous civil rights acts and, in the Family Educational Rights and Privarvan-
(FERPA, discussed in Section 7.8.1 of this chapter), gave postsecond Cy Act
d.ents certain rights that were expressly independent of and in lieu of ary stu-
rights. State statutes lowering the age of majority also enhanced th _parental
dence of students from their parents and brought the bulk of po te indepen-
students, even undergraduates, into the category of adults Postsecondary
. Now another stage in the evolution of students’ legal sta;tus has been
o gt 8 e st s e gt 2
: uden s n classical thought on academic freedo -
:Luiii’—lf)l; rst :Ir;e;isogll etc; Iealrn is clearly recognized and considered to be ;1 1::;
developments, counsa;:vtz ::s mper . RSA to teach. In more modern legd
demic freedom: in Piarowski vaslll?‘nauy f9008DIZ§d the concept of student ace
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y “the freedom of the individual teacher” but also
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ki faczﬂ ;I;;;t;dent. But most academic freedom cases have beet

b fiotectofl e ol ers, and most academic freedom rights that cou®
onged to faculty members (see especially Section 6.2)

Student academi
emic freedom issues are discussed in Section 7.1.4
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. Comp- Laws Ann. § 722 52)  ge : atutes, g
1ses; other states have adopteq '8e 18 as
ctimes using different minimy
iformity. administrators and

. e instituti

with them as adults at age 18, it does not necesgsa >nables institutions to deal
do 50- particularly ln.prlvate Institutions, administrators may still b

olicy matter to require a cosigner on contracts with students, f; e able as a
0 consider the resources of parents in awarding €O LR

S financial ai
parents have no legal obligations to support the tal aid, even though the

. : ; student. An institution’s legal
capacity to adopt such policy positions depends on the interpretation of fhe

applicable age-of-majority law and the possible existence of special state law
provisions for postsecondary institutions. A state loan program, for instance

may have special definitions of dependency or residency that may not conform
to general age-of-majority laws.

71.3. The contractual rights of students. Both public and private
institutions often have express contractual relationships with students. The
most common examples are probably the housing contract or lease, the food
service contract, and the loan agreement. In addition, courts are increasingly
inclined to view the student handbook or college catalog as a contract, either
express or implied. When problems arise in these areas, the written document
(or Web site), including institutional regulations incorporated by reference, is
usually the first source of legal guidance. _

Courts have differed over the past few decades as to whether, ar}d in what
form, a contract exists between a college and its students. Variations in contract
law between states also complicate the analysis of whett?er, agd wh}ch, doc;-
ments or policies are contractually binding. The following sls.cii)s;:il;éﬁi s
ines a variety of approaches taken by courts, and addresses t1 ke
dmong states in how their courts analyze student. contrac; Cdalbn;s.ond i

Early cases involving student contract claims loo ‘i t'on};hip such as
documents and found a more amorphous contractual relz; N.E Zd’ 18 (N.Y.
oy fecognized in Carr v. St. John'S University, B0 ?Tk; status: 1;1 reviewing
1962), the modern root of the contract theo.rY of stg 'egted in a civil marriage
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remony, the court based ts 1easorin8 0/ o p??eligious, there is an implied

% duly admitted by a private university secular 0
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“ONlract between the student and the umv%m’?xl tt:::tc’l;;rl;e ohich he sought.”
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terminate a T . the defense essentially says, “You can’t enforcet .me&ns
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beyond‘sstﬂ:xs beycause we didn’t have autt,lomy.to I.nak.e 1t1n the first lsacon‘
tract agal may accord both public and prlvat.e institutions more ﬂeXibn-ce'.]
And courts ntract terms involving academics thap g, , Vi

_ . ing co

drafting aI;di ;:Za;egtlgicipune. In holding tl}at Geo}"gia State Univee!;s?f C}c:n.
trac;te;rcr;md its contract with a student by withholding a master’g degr:e )
:;atmlr;l?e, the court in Mahavongsanar v. Hall, 529 F.2d 448 (Sth Cir. 1976),,:0‘
ognized the «wide latitude and discretion afforded by the courts tg educ

2 s » ation
institutions in framing their academic requirements.” For a more rece 4

i ; S Dt cag
using a similar analysis, see Seitz-Partridge v. Loyola University of ChiCago, 94;

N.E.2d 219 (1l App. Ct. 2011).
In general, courts have applied the contract theory to postsecondary insti

tions in a deferential manner. Courts have accorded institutions considerable

Jatitude to select and interpret their own contract terms and to change ty,

terms to which students are subjected as they progress through the instity.

tion. In Mahavongsanan, for instance, the court rejected the plaintiff studeny
contract claim in part because an institution “clearly is entitled to modify fis
regulations] so as to properly exercise its educational responsibility” (529 Fag
at 450). Nor have institutions been subjected to the rigors of contract law asit
applies in the commercial world (see, for example, Slaughter v. Brigham Young
University, discussed in Section 9.2.3).

In some instances, courts have preferred to use quasi-contract theoryto
examine the relationship between an institution and its students, and mey
holfl the institution to a good-faith standard. In Beukas v. Fairleigh Dickinsot
%’;Ngs]lt);, 605 1é.2d 776 (N.J . Super. Ct., Law Div. 1991), affirmed, 60.5 A;;
for Clos.i[.lg Els)ilre tt-lAPP- Div. 1992), former Qental students s:ued the um“\]/fa:siw
B u: a .school when the sta.te withdrew its subs.ldy. The unins ,
schools, arguii t%eairt 1ihe catalog reserving the right to eliminate plFOB.fas ol
applying a co tg - languag? was binding on the students. But It i

hiract theory, the trial court preferred to analyze the issi®

uasi- i
quasi-contract theory, and applied an arbitrariness standard:

[T]his court rejects classic co

O™ i ntract doctri fo di ... [Thhe
true university-student “cq ctrine to resolve this dispute

n e . ) t
Dtract” is one of mutual obligations implied, %
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put by law; it is a quasi-contract whjcp, is “c
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ithout re.gard.to expressions of assent by eit}?d "y aw, for e s
.. The inquiry should be: “dijq the up € words or acts” [citation

iversity act in ¢
good fait i
2d at 783, 784) h and, if

faCt)
ystice W

Jmitled] . . uy
o, did it deal fairly with its students?” (g5 &
s0s i

ct. APP .
(aken for academic reasons,

[ijhe relationship between the university and its students should not be
analyzed in purely contractual terms. As long as the student is afforded
reasonable notice and a fair hearing in general conformity with the institution’s
rules and regulations, we defer to the university’s broad discretion in its
evaluation of academic performance . . . Rigid application of contract principles
to controversies concerning student academic performance would tend to
intrude upon academic freedom and to generate precisely the kind of disputes
that the courts should be hesitant to resolve [719 A.2d at 695, 697].

since the student had not identified any specific rule or regulation alleged to
nave been violated, the appellate court affirmed the trial court’s award of sum-
mary judgment to the university.
students have also asserted breach of contract claims when challenging dismiss-
als or other sanctions. Traditionally, courts have typically been more deferential
to institutional decisions in dismissals for academic rather than for disciplinary
reasons. For example, in a misconduct case, Fellheimer v. Middlebury College, 869
F. Supp. 238 (D. Vt. 1994), a federal court ruled that the student handbook of a
private institution was contractually binding on the college and provided the basis
for a breach of contract claim. In Fellheimer, a student challenged the fairness of
the college’s disciplinary process because he was not informed of all of the charges
against him. (This case is discussed more fully in Section 9.3.3 of this book.) The
Court rejected the college’s claim that the handbook was not a contract: “While
.[Dn'or cases caution courts to] keep the unique educational setting in mind vsfl}en
Merpreting university-student contracts, they do not alter the general proposiion
hat a College is nonetheless contractually bound to provide students with the
Procedura] safeguards that it has promised” (869 F. Supp. at 243). The cou'rt 1:u1§d
that Middlebury had breached its contract with the student because the disciplin-

Iy hearing had been flawed.

f“hhough various courts have applied contract Jaw principles when an insti-

they may be more
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promise relied upon is oral. In Ottgep, "

i o if the . APp. 1996), a stay Ver
B d? se- 928 p.2d 1119 (Wash. Ct Ctp.apnd state consUe PPellgq cQ"‘
Technical Col ege, t's dismissal of contra : mer fy, 0 oy
affirmed the trial cour tudents who had enrolled in the College’g Y a"ns

s

' . Five d the college whep
against the college er program sue e co a
rfsidemial real estate asvphrsiiv aspsubsequently dismissed by the o "‘ade

by a course instructor, he fnstrctor had promised the studentg thatt » dig oy

ialize. Although t sroom instructig Wo
paterlaltes aisal experience as well as Cl;s court ruled th tn’ e opponur:l'ld
receive appr xperience did not occur. The : E At there Was o
for on-the-job e pcollege and the students to offer stu ents a“Ythin b lcon.
tract between the documents discussed only the Classroom, Com. 355,

; e R :
room education. Colleg tions about the eligibility for licensyre of ing; Pongy,
and made no representa 1v1dllals

the program. : ,
whohhad C?:gftlet;f:o ry hI;S become a source of meaningfu] nights for
The con

e s icularly when faculty or administ ey
as well as for. ";fit:lt;:it;?j’pl‘)’?irctilgs or zpply those policies in ap arl?itg;s el‘tvher
fail to folfw :IC laimed, and courts have agreed, that student handbOOks y,
Studentt;l : aSV and other policy documents are impliied-in-fact Contractg anci Col.
zlg‘iencsé:itutigox’l’s failure to follow these guidelings Is a breach of implie d~i:f
fact contract (see, for example, Zumbrun v. University of Sout.hem Californ;,
101 Cal. Rptr. 499, 502 (Cal. G1. AP, 1372)). Other cases have involyeq g4
claims that the totality of the instltutlon.s pth1es and oral rePresentations
by faculty and administrators creaFed an implied contract that, if he Studep
paid tuition and demonstrated satisfactory acadefnl.c pt?rfO_rmance, he or gp,
would receive a degree. And although some pl._lth ln.Stltll'(lOIlS have €scapeq
liability in contract claims under the sovereign immunity doctrine (see Sectiop
3.3 of this book), not all states apply this doctrine to public colleges (see, for
example, Stratton v. Kent State University, 2003 Ohio ApP. LEXIS 1206 (0hi, Ct
App. March 18, 2003) (unpublished)).

The U.S. Court of Appeals for the First Circuit, applying Rhode Islang law,
provided an explicit recognition of the contractual relationship between 3 st
dent and a college. In Mangla v. Brown University, 135 F.3d 80 (1st Cir. 1998),

the court stated:

The student-college relationship is essentially contractual in nature. The terms
of the contract may include statements provided in student manuals and
Tegistration materials, The Proper standard for interpreting the contractual
terms is that of “reasonable eXpectation—what meaning the party making the

manifestation, the university, should reasonably expect the other party to give
it” [135 F.3d at 83].

; , , o
Students seeking academic accommodations may combine breach of
tract claim

With civil rights claims, 1 Coddington v. Adelphi Universitys 4;}&
SUPD. 2d 211 (E.D.N.y, 1999), a student claimed that the private uni"?“mflmes
Several individuya] administrators hag violated the Americans with DlS&Plh
Act (ADA; see Section g.4 of this book) and breached his contract W
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heory as a defense to a student lawsuit. Harwood,sauztcscslzfnutl ;Sfoiiz I?I(z)mliii
Universitys had completed all of his degree requirements, but the degreep had
pot yet been conferred when Harwood murdered a fellow student on the uni-
f Jersity’s campus. The university notified Harwoo

. ; d that it would withhold his
giploma pending the resolution of the criminal charges. Harwood pleaded
ilty to the murder and was incarcerated. He then brought a declaratory judg-
ment action against the university, seeking the conferral of his degree. The uni-
versity argued that its written policies required students not only to complete
the requirements for their degree but also to adhere to the university’s code
of conduct. The court ruled that, because the murder violated the university’s
code of conduct, the university had a contractual right to withhold the diploma.
The nature of damages in a successful breach of contract claim was
addressed in a case brought under Florida law. In Sharick v. Southeastern
University of the Health Sciences, Inc., 780 So. 2d 136 (Fla. Dist. Ct. App. 2000),
a fourth-year medical student was dismissed for failing his last course in medi-
cal school. He sued the university for breach of contract, and a jury found that
the university’s decision to dismiss Sharick was arbitrary, capricious, and “lack-
ing any discernible rational basis.” Sharick had soug.hf damages for Future lost
earning capacity as well as reimbursement of the tuition he had paid, but. Fhe
trial judge would allow the jury only to consider .damages re}ated to the tunlmr;
payments. Sharick appealed the trial court’s ruling ;ntthe issue of future los
earnings. The university did not appeal the jury ver ict. N
Thegappellate court reversed the trial court’s hn?ltatmn of dax;xagecsozlot rt:étt); .'
reimbursement. Since previous cases had established that or:t Zrdegree . _
remedies, such as specific performance and mandamus tg tg;zt damages’could
cevilable {9 plaimi s S5 ailbgel Coqutl Stasteect to Sharick’s future
properly include the value of the lost degree wit r(e1 f e appellate
earnings. The Supreme Court of Florida first agre€c 19 e feen
: P : i .o the appellate decision in
o) riling then change. 'S mind lgav1n8 Inc. v. Sharick, 822 S0. 2d 1290
Es"”theastem University of the Health Sciences, Inc. V.
Fla, 2002)). . udents and institutions is
The contract theory of the relatiorls»'hlp bet‘:’l(e;;naztthe means for identifying
51l developing, Debate continues on iSSU€s ®
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¢ the contract, and the extent to WhicEKh
¢ authority (see Section 3.1) not exDress:g
Jation or policy: Also still debatable 1}51 the extent ¢, whigy

in any written regu’d rtain contract Jaw concepts, Suc L as the doctripgg of
courts will rely (:n Cet acts and «contracts of adhesion. Ar? unconscionab]
«ynconscionable” €of T h and unfair to one of the parties that 5 reas, 3
contract is one t ingly agree to it. Unconscionable Co[:

not ;
able person wou:grceable in the courts. In Albert Merill School v, G, Y, 35
Y dUQ 0n

. the school sought to recover mone
Y. Civ. Ct. 1974), O o
N.Y.S.2d 378 (N e data-processing training. Finding that thg student djq i
a contract to pro I and that the bargaining power of the parties wag Uneyey

:lf: ilc(ni[t]gtizg tvlvlz contract 1.mconscionab1e and ref:rsted( 1tlcs) ue:lllforcthe it |
“ t adhesion” is one offered by one party Lusually the party i
A contract_O . ition) to the other party on a take it or leave jt” basis
stronger bargaining Ptojlnegotiate the terms. Ambiguities in contracts of adhei
with nfil%ipé’;;‘;g’z d against the drafting party (in these cases, the institutioy)
;1:;:)1"518 there was no opportunity for the par'ties to ba'rgair% over the termg
of the contract (see, for example, Corso v. Creighton Uruversity, 731 F.2d 59
(8th Cir. 1984)). See also K.D. v. Educational Testing Service, 386 N.Y.8.24 747
(N.Y. Sup. Ct. 1976), in which the court viewed the plalntl'ff s agreement with
Educational Testing Service to take the Law School Admissions Test (LSAT)
as a contract of adhesion, but ruled it valid because it was not “so unfair and
unreasonable” that it should be disregarded by use of the available “pretexts,”
such as a declaration that it violated public policy.

The case of Kyriazis v. University of West Virginia, 450 S.E.2d 649 (W. Va.
1994), is an example of a contract of adhesion that a court invalidated as con-
trary to public policy. In particular, the court’s opinion suggests factors relevant
to determining whether the bargaining powers of the parties are substantially
uneven. In Kyriazis, the court found that the university had a “decisive bar-
gaining advantage” over the student because (1) the student had to sign the
release as a condition of sports participation and thus had no real choice;
(2) the release was prepared by counsel for the university, but the student had 10

benefit of counsel when he signed the release; and (3) the university’s student
code' required students to follow the directions of university representatives-

S¥nce these contract principles depend on the weak position of one of the

f’;;lsz jillllc‘i:iorlledetenpina.tion.s of. overall “fairness,” courts are unlikely t0 af‘;g
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on v s . sm
:th and fair dealing. Said the cout; « Was a breach of ¢
a 3 t: “To u he covenant
urt would have to find that Princetop Pset Princetop’ nt of good

e penalties it did against the plajngig- C((z;lslls,d ROt in goog faj
dicial rejection of these claims are ¢, A.2d at 284)

veney v. presiq
e
6 (Mass, 1983) nt and Trustees of the

ju
]college of the Holy Cross, 445 N.E.2d 13

of

ood faith was breached (see, for example, Un i
williams, 891 So.2d 160 (Miss. 2005)). wersity o
students enrolled in programs that are termsi
, : €Iminate ;
students graduathn have found some state COurt: t%r ghanged prior to the
clajms that Prom otional materials, catalogs, and polic etrecepnve 1o their
gractually binding on the institution. An Tnstrative ys aFemenFs are con-
jstitute of Professional Psychology, case 1s Craig v. Forest

713 So. 2d 967 (Al .
& 3 a. 5
which four students filed 'state law breach of contract(and f(r:;'dAcll)fi' 1997).’ n
Forest. Forest, whose main campus was located in Wheeling IllinoriI;S sg:llil:(;

a satellite campus in Huntsville, Alabama, and
gram in psychology. Although the Huntsville cgg‘;fﬁg ;::;t:trzlcdegg_ee cIl)ro.
the American Psycho%ogical Association, a regional accrediting assgia:ifn ?;
the state, quest s .wrltt.en materials allegedly implied that its graduates W’ere .
eligible to sit for licensing examinations and to be licensed in Alabama. The
Alabama Board of Examiners would not allow Forest graduates to sit for a
licensing examination because its regulations provided that only graduates of
accredited institutions were eligible to take the examination.
The Alabama campus proved to be a financial drain on Forest, and it closed
the campus before the students had completed their doctorates. Because the
college was not accredited, the students were unable to transfer credits earned
at Forest to other doctoral programs.
The students’ claims were based on the college’s alleged promises that they
could obtain a doctorate at the Huntsville campus and be eligible for licensure
in Alabama. The trial court granted summary judgment to the college, but
the appellate court reversed. Disagreeing with a ruling by the South Dakota
Supreme Court in an earlier case, Adse V. State, 400 N.W.2d 269 (8.D. 1987).,
the court ruled that “it is not clear that Forest fulfilled all of its coptractual Ot?h- ‘.
gations to the students merely by providing them with instruction forswh;it; ¥
they had paid tuition on a semester-by-semester basis” (713 So- Zd.:;t ?;e )c.ourt'
scope of the contract could not be determined without 'mal’hsilreserved "
although Forest had pointed to language in 01¢ publication ! ah- Janguage
right t . ; : rams, the court stated that this 1ang
80t to modify or discontinue prog ts needed to be considered.
oo “dispositive” and that all pelevat docummtlhse laintiffs’ fraud claims.
The court also ruled that a trial was necessary Qi A a:)i]y in the higher educa-
 The concept of fiduciary duty, Once a,Pphedrg rol?:mstees and senior admin-
:'S‘:n context to members of an institution tbec;iial duty assumed DY academic
fators, is now being discussed as @ P°

et 4287
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her duties and always act 1 found that there could be a fiduciary re|y;

i urt
Although one trial co d his advisor (Johnson v. Schmitz, s

dent an
between a graduate St as rejected that theory, |
in Section 3.3), a state appellate court h ) Y. In Sweng,, .

Bender, 764 N.W.2d 596 (Minn. Ct. App. 2009), a dictoralds;]udent Who
enrolled at Cappella University, an all-online university, sued her forme 5,
sor for breach of a fiduciary duty. The student, Swe‘flSOIl,.aC(iused the advis,
Bender, an adjunct instructor at the umverSI'tY,_ of “stealing” her dissertatio,
idea and falsely accusing the student of plaglarlsm. Although Bender wag not
the chair of Swenson’s dissertation committee, Bender Worked closely wity
Swenson and shared many ideas with her. The two hgd discussed collaboryy.
ing on a coauthored book and article. At some point disagreement arose aboy
how to attribute credit for theoretical constructs the two had discussed whie
Bender was advising Swenson on her dissertation. Swenson accused Bender of
“sabotaging” Swenson’s efforts to obtain the doctoral degree and of “stealing”
her ideas for use on Bender’s academic Web site. Bender accused Swenson of
plagiarism in her dissertation. The university’s academic standards commit-
tee investigated but took no position on the plagiarism accusations. The com-
mittee did conclude, however, that Bender acted unethically by developinga
personal relationship with Swenson; but the committee could not determine
which material in Swenson’s dissertation was her own and which should be
attributed to Bender. The committee, which now no longer included Bender
required Swenson to rewrite her dissertation.

Swenson sued for conversion and breach of fiduciary duty. Although (
trial'court ruled for Swenson on the fiduciary duty claim, it rejected her "
ver.swn claim. Bender appealed. The appellate court reversed the trial court$
ruling on the fiduciary duty claim. The trial court had based its ruling o
gactors underpinning the relationship between a dissertation advisor ann:
5 e o, ) e oneip ot e b 02
®) the student's roe, uty to ass1st. the.stud('en't with th.e dlSSGL i o
ducting the S anze or.1 'the advisor in refining the dissertatl

The appellate ¢ M even I
chair, has an “indeolgler;s::te dbtlh o : dlfsertation ?omn‘littee memzer:;)t just &
on behalf of the Student Fuothlgatlon N doeulty men?®
has an obligation to rep;)rt rl efm.ore, the court noted that a.factions g 1nf
Some respects contrary to sp aglan,sm., Because Bender's oblig? pe cri ical 0
the research apg Writin WENson’s interests (Bender’s duty il qucl) e
8 her cbligation to report academic misco”

advisors, p

Onship
Cusseq
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here could b iduci
ncluded that t e no fiducia
court Coan d thus there was no breach. ¥ dty between Swenson and
per he context of a Sfegléal l}arassment claim, however, 3 state’s highest court
proved of the u‘;glo(N Hucllgrg); dut}r theory. See Schneider v. Plymouth State
anlle e, 744 A-%d . l. b. ), discussed in Section 9.5, The court pointed
ower differential between the student and the professor, and the stu-

the
0 s de endence upon the professor for grades, letters of reference, and other

e ters jmportant to the student’s academic career.

attontract law has. b.ecome an important source of legal rights for students.
PostseCOHdarY admm‘liStraif)r.s should pe sensitive to the language used in all
st stional rules and policies affecting students. Language suggestive of a
Commitment (or prgmlse) to students §hould be used only when the institu-
jon 15 prepared to live up to the commitment. Limitations on the institution’s
Commitments should be clearly noted where possible, and reservation of rights

guage should be ust?d. whergver appropriate. Administrators should consider
option of an official policy, perhaps even a “code of good practice,” on
aling with students, and provide avenues for internal appeal of both’ aca-

d disciplinary decisions.

the ad
fair de
demic an

714. student academic freedom. Student academic freedom is not as
well developed as faculty academic freedom (the focus of Chapter 6), either
in terms of custom or in terms of law. Nevertheless, like faculty academic
freedom, student academic freedom has important historical antecedents and
is widely recognized in the academic community. Moreover, since the early
1990s, developments in academia and in the courts have focused attention on
the academic freedom of students and raised new questions about its status
and role.

The concept of student academic freedom was imported into the United
states from Europe, where, in German universities, it was known as
Lernfreiheit, the freedom to learn. In 1915, in its foundational “General
Declaration of Principles,” the American Association of University Professors
(AAUP) recognized Lernfreiheit, the student’s freedom to learn, as one of the
two components of academic freedom—the other being Lehrfreiheit, the teach-
er's freedom to teach (AAUP Policy Documents and Reports (the “Redbook”)
(10th ed., 2006, 291-301). In the classic “1940 Statement of Principles on
Academic Freedom and Tenure,” the AAUP and the Association of American
Colleges and Universities, eventually joined by more than 150 other higher :
education and professional associations as endorsers, specifically acknowl- g
edged “the rights of the . . . student to freedom in learning” (AAUP Policy
Documents and Reports, 3). Subsequently, in its “Statement on Professional
Ethics” (promulgated in 1966 and revised in 1987), the AAUP emphasized pro-
fessors® responsibility to “encourage the free pursuit of learning in their stu-
dents” and to “protect their academic freedom” (AAUP Policy Documents and
Reports, 171),

In 1967, representatives of the AAUP, the Association of American Colleges
and Universities, the U.S. Student Association, the National Association of
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strators, and the National Associatj,
a “Statement o1 Rights and Ffeﬁdomsn for ™
rganizations and various other highOf Sludﬁf‘-'
and professional associations. The JOfnt Statement recognizes thee«r A cﬁa
jearn” and the freedom to teach as “inseparable facets of ac de .fr %,~
and emphasizes that “students should be encouraged to develg Mic &e%j
for critical judgment and to engage in a sustained and ind ependi the Capa;;
truth” (AAUP Policy Documents and Reports, 273). The stateme Nt seqr0
dates “the minimal standards of academic freedom of students~ tfjlllthe,l
the classroom, o0 the campus, and in the larger community.” Thj 3: aply
IV by

listing and exposition includes the freedom of “discussion, inqyj
sion” in the classroom and in conferences with the instru GOI.‘?}‘TY, fand &
> e T b

organize and join associations” of students, “to examine and dis eedop "
and “express opinions publicly and privately” on campus, and “tcu-ss-.is i
to hear” guest speakers; the freedom “individually and collect; 0 Invite ,.,
express views on issues of institutional policy” and “to partici WEI,Y lto] ..
mul.ation and application of institutional policy affecting acade Igiite In the g,
affe.ms  the “editorial freedom of student publications,” that is, “s inﬁd,st“dm
torial ffeedom and financial autonomy . . . to maintain their inte, Sufficient g;
fs Vehlf:l.es for ”free inquiry . .. in an academic community”; ang:g’lm Purpos;
[a]s citizens,” to “exercise the rights of citizenship,” su;h as “fi con
speech, peaceful assembly, and right of petition,” both eedom of
at 273-76). In 1992, the Joint Statement was re i on and off campus 3
live footnotes), and reaffirmed by an interasso (:;let\i;ved, uidated (with interpre
Beginning in the 1950s, the U e
. . > .S. Su Ie
}ngly, recognized student academic frgedléle 2 S 2y, 13 Tt
influential academic freedom cases, Sw P, 8 S 1 M ctost e
Warr?n’s plurality opinion declared ;hat ‘:"e[?’ R e
remain free to inquire, to study and t e
understanding; otherwise our civilizati 0 ev.aluate, to gain new maturity and
250 (1957) (emphasis added)). In subOn e
ous cases in which it protected stud 58(,];{9 nt years, the Court decided v
;gd association on campus (see, f ents’ rights to freedom of speech, press
U: (19§1), discussed in Section io c;r example, Widmar v. Vincent, 454 U5
o twersity of Missouri, 410 U.S 667 2o 0 Papish v. Board of Curalors of 2
bost;s typlFally were based on. e (,1 97:”), discussed in Section 10.3.5)- o
outside and within th generic First Amendment principles tha! 2
forum” pripei € context of . waublic
principles used in wi academia (for example, the pub
the conce In Widmar) and dj e !
Pt of student academ; did not specifically rely on or d¢*° .
v. James, 40 ademic freedo
S, 408 U.S. 169 m. In one of these cases, howeveh
Court did e : (1972) (Secti ' he
eltion, 1 mphasize that, in Uphold'lons 9.4.1 and 10.1.1 of this book)"
freedon” ‘(""l%; reaffirming thjs Nati(‘)ng the students’ right to freedom 0! 2
and Visitors U.S. at 180-81, citip r;s dedication to safe-guarding 2 :aor
both Sweezy:f tge University of Virgign-weez}')' Then, in Rosenberger " .,
dent academicnfr Healy, further linkedla, 215 113, 819 (1995, 14 Coets ]C]ls!“'
eedom and provigeq h§tUd§!nt free expression rights "
istorical context for the linka®

el Admini

student Personit
mulgated

{ in Education pro |
| that was endorsed by all five 0

e}uq_



Rosenberger invglved 2 Univerg; e
o a student Organization that publishergmsal to
mined that the refusal was “Viewpo; la. AN maga.. M activieg funds
right to freedom of XPression, (por 4. CliMinag Ne. T

. 1€ Court ey
. gy Iscuss; . Hat vig)y o
ection 10.3.2.) In Supporting jtg conclys; :Illmtlhof aspect o Re: € studenty’
’ e CO

@
£
g 5
2

The danger [of chilling €XDression) i especj d:

where the St;te acts against 5 background Zl;illy rea] j
iment that is at t . iti

;ﬁgi{nealy v. James 401:3eUc esmler Of our tellectyy) a“loz;n Ought anq
ey ’ = 109, 180-1g; o UOSOPhic traqie:

of Unbv. of State of N.., 385y 5 g 603 ((1322) Svishian v, Bogry o o

354 U.S. 234, 250 (1957). Iy, aNcCient Atheng 7); Sweezy ,, gents

period of intellectual awaken > and,

i as EUI‘Ope .
e In places jj entered iy , new
universities began as volypt like Bolog

Y and spontape,
students to speak and to write and to leg, Se:él sg:ISIZrall R
: Y R. Pa]

istory of the
A History f Moderﬁ World 39 (7th eq. 1992). The Qualit i
of student intellectuq] life to thig day remaip; a vita] renty e power
inﬂuenfie and e%ttalnn.lent. F9r the University, by Tegulation, tq cast di
on particular viewpoints of Its students rigks the suppressi(’)n of free lss;elz)eprl(l)vald
Ch an

creative inquir).z in one of the vital centers for the Natiop’s intellectual Jifp. ;
college and university Campuses [515 U.s, at 835-36 (emphasis added);fe, its

ing,

Thus, although Rosenberger is based on free s o
’ Peech and presg g
those the Court used in the earlier stuq i . principles like

Southworth, 529 U.S. 217 (2000), a mandatory student fees case coming five
years after Rosenberger, can also be seen
(Southworth is discussed in Section 10.1.3 of this book.) Justice Kennedy’s
majority opinion in Southworth did not specifically invoke academic freedom,
as his previous majority opinion did in Rosenberger, and the students did not
Prevail in Southworth to the extent that they had in Rosenberger. Never.thel_ess,
the Court made clear that the justification for subsidizing student organizations
through mandatory fee allocations is to provide studepts .“t.he means todengif_cf
in dynamic discussions of philosophical, religious, SCTentlflC, social, inll’P(()Slz 19
“al subjects in their extracurricular campus life outside the Lgctulr:: oze e
US:at233), A university that subsidizes studer_lt speesh for t lescﬁ aIl:l)d Aaliste®
&ver, has a “corresponding duty” to avoid infringing “the Zpguty that may be
of students who object to this use of their StUdem-fef‘s,;wpoint-neutral” (id.
fulfilleq by assuring that the mandatOI'Y. fee system l?ewpojm-neutral manda-
at 231-33). Thus, the overall justiﬁcatlpn for thil :nt academic freedom; the
tory fee system is, in effect, the promotion of tsg,t lils in effect, a duty to protect
Uiversity’s “duty” to protect objecting stu d-elrit to insist on such protection is,
"elr academic freedom; and the students dom right,

M effect, 4 First Amendment academic free
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Section 7.4. Student Housing

74.1. Overview. Postsecondary institutions with residential
usually have policies specifying which students may, and whi hcampuses
mustj live in campus housing. Such regulations sometimes a Cl students
certain groups of students, using classifications based on the sIt)lll)clY O,nl T
]sli)l(n ;:lzlsos;] (;)ii_marit'al status. Institut.ions also typically have policies félgtuslaz;gfg
sought to uselff?es f:c; Ca1mpus .hogsmg. Students in public institutions haw
students at both ubtle'r : CZDSt{tuuon to challenge such housing policies, whit
nondiscriminatiog lav&lrctan private colleges have used landlord-tenant law o
Chall to challenge housing regulations.
, enges to housing regulations typically fall i -
enges by students required to li y falinto o categofes &7
challenges by students ( Ve on campus who do not wish to,
or, occasionally, nonstudents) who wish t0 livein

campus housing (or housi ie
under the colle ousing affiliated with a college), but who aré ineligil

dent housing policies

, th .
of personnel of pyb|j ere are also constitutional challenges to the autho”

C instituti
stitutions to enter student rooms without Pé!

ge’s r i .
egulations. Besides these two types of challenges tost
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Pros i

university’s regulé}tion requiring all single frérsfillfﬁ,elsltgiznstz;ll;lr;sg thtat 1t’he
in university housing was unconstitutiona) because it denied them eesua(l) o.
tection under the Fourteenth Amendment and infringed their consgmug;;
rights of privacy and freedom of association. The university admitted that
one purpose of the regulation was to maintain 3 certain level of dormitory
occupancy to secure revenue to repay dormitory construction costs. But the
university also offered testimony that t

he regulation was instituted to ensure
that younger students would education

Ll ally benefit from the experience in self-
government, co.rnmumty living, and group discipline and the opportunities for
relationships with staff members that dormitory life provides. In addition, uni-

versity officials contended that the dormitories provided easy access to study
facilities and to films and discussion groups.

Although the lower court ruled that the regulation violated the equal pro-
tection clause, the appellate court reversed the lower court’s decision. The
appellate court reasoned that, even if the regulation’s primary purpose was
financial, there was no denial of equal protection because there was another
rational basis for differentiating freshmen and sophomores from upper-division
students: the university officials’ belief that the regulation contributed to the
younger students’ adjustment to college life. The appellate court also rejected
the students’ challenges based on right to privacy and freedom of association.
The court gave deference to school authorities’ traditionally broad powers in
formulating educational policy.

Conflicts about residence hall policies may also arise if there are Greek orga-
nizations with houses in which their student members wish to live. In Illinois
Beta Chapter of Sigma Phi Epsilon Fraternity Alumni Board v. Illinois State
Institute of Technology, 946 N.E.2d 1118 (1ll. App. Ct. 2011), a fraternity sought
{0 enjoin the Institute from enforcing residence hall contracts for students who
had signed housing contracts but subsequently moved into fraternity hous‘es
during their first semester on campus. (Students who moved to a fraternity
house during the second semester were released from their housing cgntract.)
The fraternity noted that a 1964 agreement with the Institute promised th‘at
the Instityte would not “unreasonably refuse” to assign students to fraternity
Ouses, and that the Institute’s insistence on retaining the ﬁrst-seflxester hous-
Ing fee wou]d have serious financial implications for the fraternity. Althoug(l‘\

the trial cof granted the preliminary injunction, the appellate court RETRTIRE,
Slaling that the dispute was not yet ripe for litigation and a breach of contract

Wsuit would provide an adequate remedy for any losses incurred.
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ion claims. Campus housing policieg
alSO

7.4.2. Discrimindit
either from students who wi
ish tg 1; a

in discrimination claims,

housing Of from thos€ who do not. Although early cases j
sex discrimination claims, conflict more recently has invo] involyeq :a’“Dus claimed -
disabilities and gay of transgendered students and campus hved sty denge ay ormitory ‘
A housing regulation that used an age classification to Oufing Dol'[s. Wi ) ation
dents from living off campus was at issue in Cooper v. Nixpf;og}gbit Certg:fs' or the iD st
» 390 F.2d 150, W yacy and @
of those ri

required all unmarried full-ti
1ime undergrad S (Slh

Cir. 1974). The regulation
dents, regardless of age and whether or not emancipated : 3
The regulation contained an exemption for certain Olde’ to live oy ate Sty. with accep
practice the school enforced by simply exempting all Undr Students, ,, Mpy, A feder:
qld al.nd over. Neither the lower court nor the appeals cou ergraduateg 231Ch in to mandat
utor:i in ttheTrI;ecord for a distinction between 21-year-old stugtefr(l’tund any iusugm Eniggril t;
stu . . o :
ents. Though the lower court had enjoined the school frosn?n d 23'-3,%_;1d the univer
T€Quiring ¢, who were
were expr

dents 21 and older to live on cam
: pus, the appeals cour
t
to require only that the school not automatically exempt ;?g;wed the Temeg
“year-olds, Ty, ing to the

the school could continue to
enforce the regulation if i
23 only on a case-by-case basis gulation if it exempted stug ’
A regulation that allowed m.l Fls o thedevely
campus was challe di ale students but not female stud dents, [
nged in Texas Woman’s Uni ; ents to liy 1543). Th
S.W.2d 949 (Tex. Civ. App. 1975 niversity v. Chaykli i hind
university convinced p- ), and found unconstituti niaste, sy inder th
i ced the court that it did not have th ional. Though the under any
n-campus male housing, the e space or the mon the unives
could not justify the discriminati » court held that mere financi 0 tions exh
was uneonstitufi rimination. The court conclud fictal reaso ; |
_ titu ionally discriminatin et ed that the universi during [h
lng them Wlth any hOUSin f o g agaIHSt 1ts male Stlldents b lt‘j “allow hi
nating against its female stgudal cilities and also was unconstitutionZl]nO;me. Fellawral
_ The university subsequent;Ents by not permitting them to live offy - denied th
its regulations to require bothy made housing available to males an;al?lpus@ and findi
three to live on campus Althoma;e ﬁnd female undergraduates un derct;:ell%ty student’s
unconstitutional in ' ugh the regulati ; ) The
. Cooper, ab on was now like the onef nd e
stitutionality i , above, the Texa fie o Babalu A
530 §. 124 y in a later appeal of Texas Wi S Sl’lpreme Court upheld its cor found i
siﬁcat} or; W.927 (Tex. 1975). In this cas C;lman-s University v. Chayklintast studentrs1
7.4.2). The Lth.reas'ons similar to those uestde' university justified the 26¢ clas both enu
lectual and eﬂ1V§r31ty argued that on-ca ed in Prostrollo (discussed in Section religious
with evide motional development of i mpus dormitory lfe added to o campus
In Byne.:1 lC)e from published researclllts students and supported S argumer or “neut
lation was c}{ gou’ 512 F.2d 252 (2d Ci and experts in student affairs. applied
to live on ca allenged—in this case a ; 1975,)' another university housing 6" compell
found that thmpus but barred thei regulation that permitted arried 06 legitima
erdl very g ere was no denial of ir children from living on campu® The 0% argumer
tories, TheOqu safety reasons fo equal protection, since the university dseV; Justify t}
Privacy of t(}:lourt also found that tLHOt allowing children to reside in th dmﬂ R Studs
Housing r: students or their nate reglJilation did not interfere with el P(rlie-r -
gulations [ ural right to bring up their children: o affirl,:el
¢ ec
Sophom

mitin resi
g residence hall visitors have als0 beet ™ s
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Futrel] v, Ahrens, 540 P.2d 214 (N.M. 1975),
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Ja ed that 2 regulatl9ri Pr(()jhlblt.ing. visits by members of the opposite sex in
o b?drooms vllotateh t:leu rights of privacy and free association. The
” ation (?ld 1.10t apply to t ehounges or lobbies of the dorms. The court held
for the instltutl'on_» rea'sonmg that even if fhe regulation affected rights of pri-
i and assoc1at'10rl, }t was a reas.OPable time-and-place restriction on exercise
Jf those rights, since 1t served legitimate educational interests and conformed
ith accepted standards oflconduct.

A federal court’s analysis (?f a student’s religious discrimination challenge
" mandatory on-campus residency is instructive. In Rader v. Johnston, 924

1540 (D. Neb. 1996), an eighteen-year-old first-year student at the

w

F, Supp-
University of Nebraska at Kearney brought a First Amendment challenge to

the university’s policy rquiring first-year students to live on campus. Students
ho were nineteen, married, or living with their parents or legal guardians
were expressly exempted from the policy. The rationale for the policy, accord-
ing to the university, was that it “fosters diversity, promotes tolerance, increases
the level of academic achievement, and improves the graduation rate of its stu-
dents, [while] ensur[ing] full occupancy of . . . residence halls” (924 F. Supp. at
1543). The student contended that living in the campus residence halls would
pinder the free exercise of his religion. Since he did not qualify for exemption
under any of the enumerated exceptions to the residency policy, he petitioned
the university for an ad hoc exemption “on the ground that his religious convic-
tions exhort him to live in an environment that encourages moral excellence
during [his] college career,” and, to this end, he requested that the university
«allow him to live with other students of similar faith in the Christian Student
Fellowship facility, across the street from the ... campus.” The university
denied the student’s request, citing its rationale for the residency requirement
and finding that nothing in the residence hall environment would hinder the

student’s practice of religion.
The court, relying on a U.S. Supreme C

Babalu Aye v. City of Hialeah, 508 U.S. 52
found in favor of the student. It noted that more than one-third of first-year

students had been granted exemptions from the residency requirement under
both enumerated and ad hoc exemptions for nonreligious reasons, but not for
religious reasons. Under Lukumi Babalu Aye, therefore, the university’s on-
campus residency policy for first-year students was not “generally applicable”
or “neutrally applied” to all students and could withstand judicial scrutiny, as
applied to Rader, only if the denial of his request for an exception “serves a
compelling state interest.” Conceding that the university’s interests could be
legitimate and important, the numerous exemptions undercut the university’s
dfgument that its interest was compelling. These interests therefore could not
justify the resulting infringement on Rader’s free exercise rights.

Students Jodged a claim against Yale University that was similar to the
Rader claim, This suit was dismissed by 2 federal district court in Hack v. The
President and Fellows of Yale College, 16 F. Supp. 2d 183 (D. Conn. 1998),
offirmed, 237 F.3d 81 (2d Cir. 2000). Yale required all unmarried freshman and
Sophomore students under twenty-two years old to live in campus housing.

ourt decision in Church of the Lukumi
0 (1993) (Section 1.6.2 of this book),
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duate students requested eXempj,

| of Yale’s residence halls were o $ froIIl

u religion forbade them to live i:ducaﬁq thy

and the students Sta hen the university refused to exempt the ¢ c"edl:l:l'
!

: t. TuSER tug
jonal environme 1od a lawsuit claiming that en
oy equirement, they file 8 the hougjy,, fon

using red _ { ing with their f . X
the 5 5. Constitution py interfering F 1€ exercise o glp Ol

violated the U o owsing Act (FHA) and the Sherman 0. ®lig,
ttituted a breach of c?ntract.. ' . thms‘ D,

The court dismissed the studgnts constltgtlol'lal cllalrns,‘ rl.lling

rivate university and not subject 10 const;.tutlona restrictions, Ty, st  wy
Ea% claimed that, because the goYernor anFI letl)lt(einant 8°Ve.rnor of Cop ude_ntg
were ex officio members of .Yale s governlngR ody, the University :c“cux
actor. Citing Lebron V. National Passenger .R. corp',, 513 U.S. 37, ls‘ate
(Section 1.5.2 of this book), the Court. rulec'l Fhat having two public ofﬁg?s)
on a governing board of nineteen was insufficient under the test anicmalcla}s
Lebron to constitute state action. The court then ruled that the plaintiffs d'Ed in
have standing to su€ under the Fair Housing Act because Yale had ot 1d pyy
to provide housing to t

he students on the basis of their religion; it haq pizh-md
them housing that they had paid for, but in which they refused to liye, Videq
With respect to the antitrust claim, the court ruled that the studenty' |,
plaint had not specifically stated whether the tying market that Yale was 4, eom.
to be attempting to monopolize was “a general university education or aniied
League education” (16 F. Supp. 2d at 195). Furthermore, said the coyr [‘}?;
plaintiffs had not identified the relevant market at issue; substitutes for Y’ale’s
campus housing could be obtained by attending a different university, Despite
the plaintiffs’ attempt to argue that the outcome in the Hamilton College ant
trust case (Section 10.2.2) protected their claim against dismissal, the cour
responded that the Hamilton College case merely established that a private
college affected interstate commerce, and that the plaintiffs’ failure to define
the relevant market alleged to be monopolized by Yale doomed their complaint
to failure.
- rft ngil’féfli rtzl‘lltlll r;ghts regl(lilations limit administr;.ator§’. authorit}f to treat st
tions (see Secti}c,mnl i‘grsm;n s of race, sex, ag-e,' or disability. The Title VI regul
of students by race (34 2: apparently prohibit any and all different trea.tment
eyelitions [ Sectl H.F.R. §§ 100.3(b) (1)-(b) (5), 100.4(d)). The Tltle.;X
amounts of housin fo? P 5.3 of this book) require that the institution prov; eI
of housing applicasts " emale and male students proportionate to0 th? numl;Y
and in cost to the stud cach sex, that Sl-lCh housing be Comparable . quaing
policies fo ent, and that the institution not have different 1%
. r each sex (34 C.F.R. §§ 106.32, 106.3 hermore, a pr0V15|°“
of Title IX (20 U.S.C. § 1686) iy 106, .3). Furthermor®, 8% o,
living facilities, ' states that institutions may maintail sing
Title IX’ . ‘
nate on thesbr:sci:gonfltlon that_ single-sex residence halls do not -dlécatioﬁ
claim brought under t;eexDv-vas. important to the outcome of discnnzlglll’me
President of Catholic Up; 1str'1 ct of Columbia’s Human Rights A" md requi®
niversity announced that the university woul
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i . ) single- i
palls d.o no.t violate the D.C. law’s prohibition on 2o Hiferk ngl'e i residence
the university treated m?n and women the same. In Banzhaf ination because |
No. 11-343-EI (D.C. Office of Human Rights, Nov. 29, 2011) waey. Dacker *

soned that if Banzhaf’s interpretation of the law were Cr011), the agency rea- [

intain si edited, the universi
could not maintain single-sex restrooms, locker rooms, or athletic teams Y

T.he regulatlon's fOT'SEC.tl-O.n 504 of the Rehabilitation Act on discrimination |
against people with disabilities (see Section 11.5.4 of this book) i fnsti .
tutions to prf)vid.e “comparable, convenient, and accessible” ho;:i?lmrfeoru:;ﬁ: : ;
dents with disabilities at the same cost as for nondisabled students 5’,4 C.FR. _ |
§ 104.45). The regula_nons: AIS(? require colleges to provide a variety of housing ‘
and that students with disabilities be given a choice among several types of
housing (34 C.ER. § 104.45(a)).

In Fleming v. New York University, 865 F.2d 478 (2d Cir. 1989), a graduate |
student who used a wheelchair claimed that the university overcharged him ‘
for his room, in violation of Section 504 of the Rehabilitation Act. The trial
court dismissed his claim, and the appellate court affirmed. The student had
requested single occupancy of a double room as an undergraduate; the univer- _,
sity charged him twice the rate that a student sharing a double room paid. After i ’f
intervention by the U.S. Office for Civil Rights, the university modified its room i
charge to 75 percent of the rate for two students in a room.

When the student decided to enroll in graduate school at the university, he
asked to remain in the undergraduate residence hall. The university agreed
and charged him the 75 percent fee. However, because of low occupancy levels
in the graduate residence halls, graduate students occupying double rooms
there were charged a single-room rate. When the student refused to pay his
room bills, the university withheld his master’s degree. The court ruled tl?at ;
the student’s claim for his undergraduate years was time ba'rred.' The claim
for disability discrimination based on the room charggs during his graiuate
program was denied because the student had never applied for gfad\__latt.a ous- |
ing: ing. There was no discriminatory g'
ing; he had requested undergraduate housing. ] e stdent nEVEs ‘, ,
denial of cheaper graduate housing, the court said, because ¥ ‘
requested it.

But in Fialka-Feldman v. Oakland
2d 576 (E.D. Mich. 2009), the plainti
was enrolled at the university in a non-

Ty

University Board of Trustees, 67.8 E .S.upp.
ff, a student with cognitive disabilities,
credit continuing education grogram. He
but his application Was denied because .

applied to live in on-campus housing: : b e |
he was not enrolled in a degree-granting progré™ v;:ichggirreg;usingyAct, \
University’s housing policy. The plaintiff sued un ‘

4 of the Rehabilitation ‘

ion 50
the Ameri D ities Act (ADA), and Sectioh. ;
Americans with Disabilities D der the hair Housing Act. |

Act. The plaintiff later dropped his €
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The U ith a dlsabxlltc)i’ that it was his cognitive disability th : Iltlng

B the disability itself v, ,

_The pl and therefore : Was ¢
program . degree; 1 campus housmg. Although the “nive re‘a‘
students to live in campus housiy, ersny
f such housing, the court characterizeq the Oullq

i+ HUIPOSe 0 . . : 3
defeat the ac‘*demlcwii\rrzr of the housing policy for him alone Tather "
cep tasada
tiff’s reques

'ng policy for all non-deg'ree stud.ents. The court ¢
change to tpe h9u§1 fusal to engage in the interactive process requjreq by
that the university's rett hese laws, and awarded summary jugq the

ion 504 violated t ) . BMment
ADA and ?ectlon  awarded summary judgment to the universiy o 0
the plaintxf{. The cour tment claim, noting that he had been denijeq ca he
plaintiff’s disparate trcz'ah_s disability, but because of his enrollment Statusm 5
hogsing not beg:;f; t‘;le ;umrﬂ ary judgment ruling; the appellate coyyt rl};td
;::tv :;r?::tg,t;zl)student had completed the program éﬁld did not intend to Tetuy
for more education, the appeal was moot. The appellate court vacated the judg.
ment below (639 F.3d 711 (6th Cir. 2011)). _ _
students with disabilities may ask to bring serV{ce an}malg or comfort p;.
mals to campus and ask that they reside with them 1'n their residence haj| 100m
(and perhaps accompany them to class). Under Titles II gnd 11T of the ADg
public colleges and private colleges that are “places of public accommodatio’
must modify their policies and practices to accommodate the use of a service
animal by a person with a disability. The Department of Justice, which enforces
Titles II and III of the ADA, defines a service animal as “any dog that is indi-
vidually trained to do work or perform tasks for the benefit of an individua
with a disability, including a physical, sensory, psychiatric, intellectual, or other
mental disability” (28 C.F.R. §35.104). Comfort animals are not included within
the definition of service animal. Section 504 also requires recipients of federd
funds to permit “dog guides” in campus buildings (34 C.F.R § 104.44(b)).
The Fair Housing Act defines an “assistance animal” more broadly than
the ADA’s definition of a “service animal,” and includes “emotional support
animals within its definition (73 Fed. Reg. 63836 (October 27, 2008)). T
institution is allowed to require students requesting housing for an assistanc®
Zﬁzngaflt:elz;oe‘;ig; ;I(;edical documentation that the fmi‘rnal "‘alle.v.iat’eys ;‘3 l;:;t
Reg, SH84EY, The Fairsly;mpt.oms or effects.of th.e existing dlsabxht'y (ce s
within their.deﬁnition o;)l‘l‘zmg ACt reg}ﬂ”atlons include college resice” h there
have been few judicja] .welhng ik A2C KR, SH0.S0L; althqug Actt0
rulings on the application of the Fair Housing

ca '
ha:l&l:;;selgem? halls, the Department of Housing and Urban Develoglﬁl‘;ﬁ'

an intention to pursye e eme and?
ated one action, which vy p enforcement actions in acad

I
Millikin University, pyp s settled, against Millikin University (United st
In late 2011 qre s O No. 05-06-0829-8 (September 18, 2009): e
University of N’ebra k.S. Department of Justice filed a lawsuit ag?mof the
Tequest of 3 sty g S at Kearney, stating that the university’s denid’’ e
ent with a psychologica] disorder to keep a therapy dog "
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t owned by the university, violated the Fair Housing Act. In United

rtmen ’ . . . Neb ;
apa of America V. University of Nebraska at Kearney, 2013 U.S. Dist. LEXIS
states D. Neb. Apr. 19, 2013), the trial court denied the university’s motion
5600 nmary judgment, concluding that the antidiscrimination provisions of
for St;ir Housing Act apply to university housing. And in Velzen v. Grand Valley

e University, 2012 U.S. Dist. LEXIS 145666 (W.D. Mich. October 10, 2012),

taté jent Was prescribed an “emotional support” animal to help control her
astu ion. When Velzen asked that she be allowed to keep her guinea pig in
i sidence hall apartment, the request was denied because the animal did
her reeet the definition of “service animal” in that it was not trained to do work

ot l;form tasks. The lawsuit sought injunctive relief and compensatory dam-
orI; Although the university asked the court to dismiss all of the claims, the
alg;r;tiffs’ claims for injunctive relief under the Fair Housing Act and the com-
P ensatory damage claim for failure to accommodate under the Rehabilitation
ict survived dismissal. The case was settled in 2013,
state laws may have broader definitions of “service animal” than the federal
definition, O counsel should refer to state as well as federal law in this regard.

Another group protesting discrimination in housing policies are same-sex
couples. These couples have claimed that because they are not allowed to
marry, they are unfairly excluded from a benefit extended to married students.
Furthermore, since many colleges and universities prohibit discrimination on
the basis of sexual orientation, gay couples have argued that denying them
housing violates the institution’s nondiscrimination regulations. Several uni-
versities, including the University of Pennsylvania and Stanford University,
have provided university housing to unmarried couples, including those of the
same SeX.

In Levin v. Yeshiva University, 691 N.Y.S.2d 280 (Sup. Ct. N.Y. 1999),
affirmed, 709 N.Y.S.2d 392 (N.Y. App. Div. 2000), affirmed in part and modi-
fied in part, 96 N.Y.2d 484 (N.Y. 2001), a same-sex couple who were medi-
cal students at the university wished to live in university housing that was
reserved for married students, their spouses, and dependent children. The
medical school required proof of marriage in order for spouses to live with stu-
dents in campus apartments. The plaintiffs had been offered student housing
but were not permitted to live together. They argued that they were in a long-
term committed relationship and that the medical school’s housing regulations
violated the New York State Roommate Law (N.Y. Real Prop. Law § 235-f) and
the New York State and New York City Human Rights Laws (N.Y. Exec. Law
§§_296(2'a). 296(4), 296(5); N.Y.C. Admin. Code § 8-197(5)), because the regu-
lfat‘llons discriminated against the plaintiffs on the basis of their marital status.
upsy also argued that the housing regulations had a discriminatory impact

Tlll] therln because of their sexual orientation. . ‘
scri; fnal' court rejected all the plaintiffs’ claims. Regardlflg marital status
mmgn""atlon. the court cited New York case law that permitted landlords to
Unmamll[e] the institution of marriage and dlsthgqlsh between married and

ed couples” (691 N.Y.S.2d at 282). The plaintiffs were not denied hous-

in
Bby the medical school, said the court; they were provided the same type of

di
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appegsaés of health benefg; ef:treg that the plaintiffs had begen ;;ge:lhe disg:rf’ nil
jmpact claim, th‘; fgnu: that Yeshiva University was not Tesponsip}, l;;’llsing;j en
the medical S]C;l?l ot MarTy- - , e or
that they cou octed the claim under New York’s Roomp, §
Finally, the cou{t reév ith their spouses and children, or wj, frien Wl be
allows tena.nts to l'wfaw was not intended to cover college housin nds of g ref
own choosIng. This ollege housing is short term, availabje onl ’aCCOIding tr
to the court, because C vided as a benefit and a convenie g -
the tenants are students, pro fice to s“ldmg cl:
and offered at below-market rates. b the appellate . ' th.
The students appealed, and although tn gp court affirmeq be
court’s ruling in all respects, the students lsu ls;:quelrllt app(?al to Ney oy in.

highest court was somewhat more successfu : A t oug .the high coyg i
the lower courts’ rulings on marital status discrimination, the high court m
reinstated the plaintiffs” cause of action claiming theft thf? housing polig h;d v1:
a disproportionate impact on homosexual§, a Potentlal violation of Ney, Yo fllv
City’s Human Rights Law. (Same-sex marriage is now legal in the state o New .
York, so the reasoning of this case will no longer apply to same-sex couples in
those states that recognize same-sex marriages.) (s
Housing for transgender students has raised numerous practical issyes du
campus. Many colleges assign same-sex roommates, which may pose a prop ac
lem for students in transition to a different gender. Locker rooms and Testrooms en
are single-sex, which also may pose problems for students either in transition be

or who have completed the transition to the other gender. Particularly for these
institutions that have added “gender identity or expression” as a category t le
is protected under their nondiscrimination policy (whether or not state e
provides similar protection), housing and similar sex-related assignments 0g .
need to be rethought. L
What is the responsibility—and potential legal liability—of an instiut? :;
when a nopstudent who resides on campus engages in harassing or disci :
;31:;223‘%’;2‘:53: é;;ldem (or employee)? The. New J ersey SUPYT;’ dclooﬂ sh
(N1, 2008). 1n Cogrres - frey v. Princeton Th.eologzcal' Seminary, -9-52ted'inslif“' ca
tion sued the seminae;y’ Wg S hdents 'at 2 brivate religiously afﬁlf w A th
Discrimination, whichyfu?)-er b(.)th T 1t.1e I?( and the Nev‘{ Jersey '?1 placesof st
Public acegmpo P ds discrimination on the basis of sex 1in o 7
. ocation. The students alleged that a tenant who liv ,
of the seminary’s housing units o o @ ten 2 student 1% w

€mployee, haq Stalked them, 4 o oty W8T e e o

and engageq i L attempted to coerce them into a social 192" ger
arguedgthngtd t;?e(?sti1 " Pehaviors that Were annoying and bothersome: ‘ ullaims,
first telling them, thmtl o 1ad not responded appropriately to thelf “ bl
and later wappip, t; ® @ bolice matter and not the seminary's &%’ s
n complaining atgao °0 that they coulq pe liable for defamation if "¢/

ut the tenant’g behavior tg seminary authorities.
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- I SECtarian ineis. s
10:5-5(0)> bec{ause the trial ang app tarian institution» (N.J. Stat. Ann.
pehavior complained of by the students g; rmined that the
requirement Ofl Lae DOUKE'S earlier jurisprudence op se SEevere or pervasive”
rial and appel atfe courts had also foupg that the se .Xual,harassment. The
u dents’ complaints was not delibera minary’s response to the

: tely indiffere )
claim failed as we!l. The New Jersey Supreme Cou?tt’d?(;] dhthus et Tl
that had the behavior been more SEevere, or more Pel‘VasivE_: n(:li;/gi\t'er, go}r}mgent
: y might have

en found, and criticized the semj
gleadequattle resp;nse o e studen?sl’uzzl}; ef;);:vhat the court perceived as an

Counsel might consider reviewin tr Geore o .
ment to ensure that it applies to hargstslrllile;n;ft l;u;tlt(;:ileif ghcy B hal.rassf'

. r employee by indi-
viduals who .are nf)t students or employees but who are on campus bec f
eitl.ler . relationship with a student (for example, a student’s spouse or ;2:;;
living 1n on-campus hous.lng) or because they are a vendor or independent
contractor. cher LypEs Qf individuals whose behavior might cause liability for
institutions include individuals attending summer or winter break programs
(such as programs for alumni) or guest lecturers who are housed on campus
during their visit. The defendant seminary in Godfrey appeared reluctant to take
action against the alleged harasser because he was neither a student nor an
employee; under both Title IX and state nondiscrimination laws, this may not
be an adequate defense to a claim of harassment.

Taken together, these cases indicate that the courts afford colleges some
leeway in regulating on-campus student housing. An institution may require
some students to live on campus; may regulate living conditions to fulfill legiti-
mate health, safety, or educational goals; and may apply its housing policies
differently to different student groups (as long as it does not violate the nondis-
crimination laws). If students are treated differently, however, the basis for clas-
sifying them should be reasonable. The cases above suggest that cla§si.ﬁcation
based solely on financial considerations may not meet‘tha.t test. Administrators
should thus be prepared to offer sound nonfinancial justifications .for classifi-
cations in their residence rules—such as the promotion of educat}onal goals,
the protection of the health and safety of students, o the protection of other

Students’ privacy interests.

7.4.3. Searches and seizures. The Fourth
Vidual’s expectation of privacy against government encr

Amendment secures an indi-
oachment by providing that
i , and effects,

the right of the people to be secure in their persons, Itx%t;ssisc;lgtaﬁders; and

against unreasonable searches and seizures, shall no o Oath, e ation,
warrants shall issue, but upon probable cause, supcllaoermd e anr it
and particularly describing the place t0 be searched,

to be seized.
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section 7.8. Student Records

7.8.1. Family Educational Rights and Privacy Act (FERPA). The
Family Educational Rights and Privacy Act of 1974 (20U.5.C. § 1232g), popularly
known as FERPA (or sometimes as the Buckley Amendment, after its principal
senatorial sponsor), places significant limitations on colleges’ disclosure and
handling of student records. The act and its implementing regulations, 34 C.FR.
Part 99, apply to all public and private educational agencies or institutions
that receive federal funds from the U.S. Department of Education or whose students
receive such funds and pay them to the agency or institution (34 C.FR. § 99.1).
While FERPA does not invalidate common law or state statutory law applicable to
student records (see Section 8.8.2), the regulations are so extensive and detailed
that they are the predominant legal consideration in dealing with student records.
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o notify students annuallyf of their rights under FERp S 3
cedure for complaints t0 be filed with the Department A, ang ly
llege has not complied with FERpA af F‘d“C&lion

if a student pelieves that the co
policy Compliance Office (FPCO) of the Education Dep
i

The Family ' :
charged with the development, interpretation, and enforcement of Fg
CO maintains a Web site that provides an overview ofipé\r
R4

lations. The FP
oy s ed gov/policy/geny/ guid/fpco/ferpe/ index.html. The Wep
tdy

contains the FERPA regulations at http:/ Jwww2.ed.gov/policy/gen/re ”
el'pa’

provide a pro

index.html.
The education records that are protected under FERPA’s quite broad ¢
ef:

nition are all “those records that are (1) [d]irectly related to a student,
‘(2) [m]aintained by an educational agency or institution or by a pa?:’ .
ing for the agency oI institution” (20 U.S.C. § 1232g(a) (4) (A); 34%!;@
§ 99.3).13 This section of the regulations contains six exceptions to,thi dﬁ;(l
tior.1, which exclude from coverage certain “sole possession” recordssof Ensﬁ'
tutional personnel, certain campus law enforcement records, certain studen.t
emplpyment r'ecords, certain records regarding health care, “’records [suchas
(s:f;t(;éﬁta'lumm records] created or received . .. after an individual is no longers
dance a;nafsﬁggzzlieairéd trl:(iiteare not dir.ectly related to the individualsa
partial exception for “dire%tory Sinofgr:;:;tt?m geer-graqed papers. Thet also:
tions’ nondisclosure requirements und Ul ‘f"thh 1§ fexempt from the regg;ﬂ7
Following a flurry of litigatio er ce1:ta1n conditions (34 C.FR. §9. u;
law enforcement records invgolv‘ B — acc.ess by the PIE w’cana?'
definition, to be student educat'lng i URHET FERPAseaSS
the Higher Education Amend ion records and thus protected), Congrels_s ga[ g
T80 b D I it o o PEREA o325, ol
tion of “education recordsn’ which amended FERPA to exclude from ‘Pee i
law enforcement unit of a reCOfd? that are both created and maintd™
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enforcement unit records to Parents

law enforcement agencies. Regulations

other stud
SDPECIfYing inctit s ents, and other
espect to law enforcement records under Fmeg institutional responsibilities with

Althm.lgh FERPA provides i o prot?c;fnc?diﬁed at %34 C.FR. § 99.8.
records, it has been amended numerous timeg to addrOr e pr.lvacy e
concerns about campus _safety and the shjelq that FEEI:IS’ PUbllC‘(and .
student perpetrators o_f violent crimes, as we|| as vari e e leged
cerns. FERPA regulations currently st sixt i T
of prior consent before the release of 5 pers

» the meqig,

€en exceptions to the requirement

onally i ifi :
(34 C.FR. § 99.3‘1). Several of these exceptions a};:ifirslgﬁable S Meallon cecony]
In one such instance, the Education p ussed below,

conditions for its release. Disciplinary re
cation records” and are thus subject to e i ;
However, the revised regulations pe]rrnit thzT Ilirilt)::ushg? :(t)aéli:;z ont dl;clo§ufe.
of an “alleged perpetrator of a crime of violence or non-forcibslz sc;;tc oef;ggtslg
the *final results” of a disciplinary proceeding involving the student accused of
the crime (34 C"‘F:R' § 99.31(a)(13)). The regulations also allow the institution
to discl.ose th.e flnal results” of such a disciplinary proceeding to the general
public if the institution determines that the student has violated one or more
institutional rules and policies. (The victim may be informed regardless of the
outcome.) Under either exception, the institution may not disclose the names of
other witnesses, including the alleged victim, without the relevant student’s or
students’ consent (34 C.ER. § 99.31(a)(14)). Furthermore, the regulations pro-
hibit institutions from requiring students to sign a nondisclosure or confidenti-
ality agreement when the institution informs a student victim of an alleged act
of violence or non-forcible sex offense of the outcome of a disciplinary proceed-
ing (34 C.F.R. § 99.33(c)). Because of the specificity of these exceptions to the
nondisclosure rule, most disciplinary records will still be protected by FERPA
and may be disclosed only with permission of the student. o
FERPA permits disclosure to teachers and other school officials at other insti-
tutions of information about a disciplinary action taken against a student for
behavior that posed a significant risk to the studer}t or to.others (‘34 C.FR.
§99.31(a)(2). FERPA also permits an institution to c'hsc.lo.se information otfhtlelr-
wise protected by FERPA in order to comply with a judicial order orglla:; f:rt}’]’
issued subpoena, as long as either the instituthn makes a reatslonabeOena ,
to notify the student of the order or subpoena I advance or t feczu(zi cER
for law enforcement purposes and prohibits disclosure on its 1a n

§99.31(a) (9) (i) o)
' e¢. 115 Stat. 272, October 26, 2
The USA PATRIOT Act (Pub. L. No. 107-56; 11 T O e

amended FERPA to permit an jnstitution tc.) dlSCIO['on o e student in
Student or seeking the student’s consent, mforxrtla; tl o st of the ULS.
yoponse Lo an ex parte OfCH et cou; court order, the Attorney
(e Caitkedh an 1 S 8 2 iy S'ucf E:nation in order to further
eneral must demonsirate the ead 18 Fhls o ores as specified in 18 U.S.C.
the investigation or prosecution of terrorism crim
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TRIOT Act also am

31, The USA PA ends

55 2332b(8) (5)(B), 23 0 U.5.C. § 1232g(b)(4); 34 C.FR. § gq . re“"rdkee
Py

o ERPA (2 . . ) 321
prov{swns Oefqi ired to record the disclosure of _1nformanon in S)t{lthe inS[i%
tion 1S m:;to;d in response to an ex parte order issued under oo dem.s y
cation re

bed above (A more detailed explanation of the Usa PATR| Clrcum%‘;du
describe .

d other exceptions t0 the requirement of student Notice , . a"‘m
ments an technical assistance letter of April 12, 2002, fr, nd oy,

i ined in a : )

:Jsf (t:tc:: tI‘?a;nmeily policy Compliance O?ﬁce. I;fc)an be found at http://w:]\: dir%“;
i . . 'e

policy/gen/guxd/fpco/pdf/htterrorlsm p d.gw,/

Another FERPA exception. del.ineates t.he circumstance.gs under Whigt
tions may notify parents, using mformatl(;m thfat oftherww'e would e pr:)f:smu‘
by FERPA: (1) if the student is a dep?nlent or f:deral 1nc9me tax Dure%
(3¢ C.ER. § 99.31(a)(8)); (2) if the disclosure 15 In connectiop y, ,
or safety emergency under the conditions specified in 34 CFR. 5993 'eah.h
knowledge of the information is necessary to protect the health ¢ Safety]'?']j
student or other individuals (34 C.FR. § 99.31(a)(10))); and (3) it e sto the
has violated any federal, state or local law, or any rule or policy of h:'s‘:;m
tion, governing the use or possession of alcohol or a controlled subStancem»
long as the institution has determined that the student has comrnittedah;:

ciplinary violation regarding that use or possession and the student js Undy
twenty-one at the time of the disclosure (34 C.F.R. § 99.31(a)(15)).

The tragic shootings at Virginia Tech in 2008 illuminated widespread p
understanding among campus officials as to the breadth of FERPA protectioy
Much has been written since then about the interplay between FERPA andy
institution’s need to respond promptly and effectively to campus tragedis
The Education Department issued new guidance and regulations to clarify
degree to which faculty and administrators may communicate informatn
concerning students who are believed to be a risk to themselves or to othes
The regulations, found at 73 Fed. Reg. 74806 (December 9, 2008), reinforce e
preexisting ability for institutions to disclose information to parents,
enforcement, and others if “there is an articulable and significant threat 0

the health or safety of the student or other individuals.” The introdui®

to the regulations states that “the Department will not substitute its jud;- .

ment for that of the agency or institution if, based on the informatio® 3"31!'
able at the time of the determination there is a rational basis for the 389"‘”5
or institution’s determination that a health or safety emergency eX{Sts: ”
regulations require the institution to record the “articulable and 51_8_‘“ﬁcl e
threat” to health and safety that motivated the disclosure. In addit®

I
regilati N : ; et
Bulations permit institutional representatives to share with each i

. . g
i fepresentatives of other schools information about disciplinaty acsﬂew
taken against a student “for conduct that posed a significant risk 10 s d
or well-being of that student, other students, or other members 0
COmmunity, B ’ nms 0‘

s
m'ffll}e Qampus Sex Crimes Prevention Act (section 1601 of the z)l amend’
FERPZk:gg and,vi"lence Protection Act of 2000, Pub. L. NO- loé.ssconcerni“i

permit the release of information provided to the collegeto gph”

Sex off
enders whom the law requires to register. This amendmen
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€ guidan

lation and its implications for colle ce .

. : e regard i ;

p011(;y/gen/gu1d/ fpc:o/hottopics/ht180-82;n 3y be found a¢ http?//wlvr;itzms i
The key to success in dealing with FElg’ihtml. .ed.gov/

jmplementing fegulations. Administrators gp,

at their fingertips and should not rely on s ould keep ¢o

lar problgms. Counsel should review the iencsotf]tda'ry s,our

and practices, and cvery substantial change in ltt?;lon ST

the regt{latlons. Administrators ang counsel shOurll:f to ensure compliance with

appropriate legal forms to use in implementing the Zgﬁatt?fiher tc]’)l maifmain
» Such as forms

Ces to resolve particu-
ecord-keeping policies

mation (34 C.F.R. § 99.34). Questions
tion of the regulations may be directe
at the U.S. Department of Education.
In 2002, the U.S. Supreme Court ruled that there is no private right of action
under FERPA, putting an end to more than two decades of litigation over that
issue. In Gonzaga University v. Doe, 536 U.S. 273 (2002), the Court ruled 7
to 2 that Congress had not created a private right of action under FERPA and
also ruled that the law created no personal rights enforceable under 42 U.S.C.
§ 1983. Doe, a former education student at Gonzaga University, a private insti-
tution in the state of Washington, had sued Gonzaga in state court, alleging
violation of his FERPA rights for a communication between a university admin-
istrator and the state agency responsible for teacher certification. In that com-
munication, the university administrator alleged that Doe had committed certain
sex-based offenses against a fellow student, despite the fact that the alleged
victim had not filed a complaint and no determination had been made as to
the truth of the allegations, which the administrator had overheard from a third
party. Doe also sued Gonzaga and the administrator under tort anq contract the-
ories. A jury found for Doe, awarding him more than $1 million in compensa-
tory and punitive damages, including $450,000 in damages on the FERPA clami.
The Washington Court of Appeals reversed the outcome at the tne;:. le\ie ;
but, in Doe v. Gonzaga University, 24 P.3d 390 (Wash. 2001), thg.(‘jvastlgi:;
Supreme Court reversed yet again, ruling that although FERI;A g ﬁoenforce’
a private cause of action, its nondisc ded arig
able under 42 U.S.C. § 1983. Since
existence of FERPA's enforceability un
Branted certiorar to resolve the CONHEL pppy yigh that of Titles VI and
The Court compared the language 0 11,53 espectively), which

IX (discussed in this book, Sections 11.5.2 an8 o In FERPA, how-
provide that “no person” shall be subject t0 discrimination.

igati tary of
ever, Congress focused on the obligation of the Secre y

g iled to com
hold federal funds from any i_ns'“tunon ;h:;if;utlﬁe Court,
nondisclosure provisions- Thls"languain’ be enforced throu
type of “individual entitlement that €

concerning the interpretation or applica-
d to the Family Policy Compliance Office

losure provisions provi
the lower courts were
der Section 1983, the U.

divided as to the
s. Supreme Court

Education to with-
ply with the law’s
did not confer the
gh Section 1983,
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of Chicago, 441 U.S. 677 (1929), "
der Title IX. Furthermore, said e[ha[fa

of action un the ¢
. . 3 “« . 0 i
vides for penalties for institutions that llllave a "policy or Pbra 'CE}.IR’ FE]I{:‘
tIT mg the release of education records, rather than penaltjeg for g prﬁlg" st
in

. . 2 !

ncompliance. In addition, the court noted, FERPA’s cr eation o ansl" g]eaq ‘

E:e enforcement mechanism through 1the Secretary of E ducatioy Sy
i ' i hdey

that Congress did not intend for the law to create an md“’ldual ﬁm()n%& h

Ciﬁ.ﬂg C‘an,wn V. Universi[y
a private right

under FERPA itself or through Section 198.3 - The Court feversed the W by, b
supreme Court’s ruling on the FERPA claim. . iy P
FERPA itself does not prohibit the practu?e of using Socia] Secr ) al
bers as identifiers, but it does regul'at.e their disclosure, The F, y L d:
Compliance Office has taken the position that the use of even pa..) Py
Security numbers to publicly post student grades is a FERpy Vio]az'nm St st
Policy Compliance Office, “Letter re: Hunter College” (May 29, 2001)0‘1 (Fil"; T
at http://www.ed.gov/policy/gen/guid/prO/doc/hunter.doc)_ ANe > By, cC
prohibits any public or private school or university from djSPlaying‘: Yor st
Social Security number for posting of grades, on class Tosters, on sy d_enr; st
tification cards, in student directories, or for other purposes less en} e, W
authorized or required by law. Peclcy, 1mn
Although students do not have a private right of action under FERpy ol
may, as in Gonzaga, still be able to state negligence claims for alleged FERPA[hq o
lations. For example, in Atria v. Vanderbilt University, 142 F. App’x 246 (&hm
2005) (unpublished), a professor distributed graded exams to studens byl & -
them stacked on a table outside the classroom. The exam sheets contajne?; " ti
students’ names and Social Security numbers. The plaintiff, a pre-meg studmf ce
obtained his graded exam several days later in class and asked that it be Zz N
because it appeared that some correct answers had been marked wroreém fhe >
PfOf_ESSOI had kept photocopies of the exam answer sheets, and noted &auhe $
Zerswz of the answer sheet that the student submitted differed from the phot
aggvyz;ersef:;;uisg Itl};et ;t:f:rl:c tc);f :,C]Zd;mic misconduct '(ct.lax‘lging some of t¢ ti
argued that another student mu’t : e studer}t was disciplined. The studa H
of the answers, and A S ave.taken his answer sheet, changed sot IC«
trial co ’ ned 1t to the pile outside the classroom. Although :
urt awarded summary judgment on the negli im and a breadd e
contract claim. th gligence claim and adr T
) » '€ appellate court reversed, ruling that both must be tied®?
jury bECaUSe a jury could flnd that th ¢ i 8 ) ﬂleeﬂm al
answer sheets could hay ; e pro essor’s method of returning h
€ permitted tampering by other students. I
2.8.2, St .. i
law tort ;lft?nil;lsliic.mlno? Majority of states, courts now recognize aco;lolf“" 7
Individuals against the prvacy, which, in some Circ”mStanC?s'f fmation F
about them apq against PUbh? dls.closure of damaging private " Otes 3 s
similarly protected priva:;mruslons into their private affairs. A fe_W sta> ;4
this body of Jay bag Y With a statute or constitutional provision * .
Practiceg seldom been applied to educational recO™" C
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protect students against

abusive dissemination practices that result in unwarranted public disc] f
osure o

damaging personal information.

In addition to this developing right-to-privac
statutes or administrative regulations dealin
Thes_e i“‘{‘“‘?e SIUbJECt access laws, open records or public records laws, and
Conﬁ’dentlallty aws. ‘Suc-h I?WS usually apply only to state agencies, and a
state's postsecondary Institutions may or may not be considered state agencies
su'bJECt to record-keeping lgws. Occasionally a state statute deals specifically
with pqstsecgndary educatlf)n records. A Massachusetts statute, for instance,
makes it an 1}nfa1r educational practice” for any “educational institution,”
including public and private postsecondary institutions, to request information
or make or keep records concerning certain arrests or misdemeanor convictions
of students or applicants (Mass. Gen. Laws Ann. ch. 151C, § 2(f)).

Since state laws on privacy and records vary greatly from state to state,
administrators should check with counsel to determine the law in their par-
ticular state. And because state open records requirements may occasionally
conflict with FERPA regulations, counsel must determine whether any such
conflict exists. Although there have been several cases involving the conflict
between FERPA’s confidentiality requirements and the demands of state public
records laws, there is little agreement as to how a public institution can comply
with both laws.

A few state courts have ruled that public records laws trump the confiden-
tiality provisions of FERPA. Although the changes to FERPA made })y the 1?98
Higher Education Amendments allow colleges to release limite‘d information
concerning the outcomes of student disciplinary hearings (Section 7.8.1), the
law still does not provide for the complete release of trans?rlpts, c}ocumen;arg
evidence, or other records that meet FERPA’s definition of_ “education reco;1 s.
Thus, the outcomes in the cases discussed below are still r.elevant (tio dci ;i;
administrators, who—until such time as FERPA Is once agalffll.atf_“e“sfate e
have to walk a tightrope in attempting to comply with conilicting

regarding public records and public meetings.
In a case whose rationale is similar to the R

7.8.1), a Connecticut appellate court addressed o sciplinary S
Freedom of Information law that audiotapes of a stu

ticut State
Um""rsiW v, Connecticut Freedom of Information ng " temb’er e a fac
1996 Conn, Super, LEXIS 2554 (Conn. Super: Ct- 267

lled in his
U1y member who had filed discip B4t O agglgs: ;esltc;l ?: r;tti;?::lci)cate those
%lass requested audiotapes of the hearing that had beer

y .lé.lw, many states also have
g specifically with record keeping.

ed & Black case (cited in Section
a claim under Connecticut’s
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d, citing FERPA’s provision that Drote
hearings from disclosure unl.es's the student Consengg records
dom of Information Co.mml‘ssmn (FOIC) found the -Alth%
hin FERPA'S pr0tect10n,t1F alt;o fotur(;d that the fac:ﬁfingsh
i ional interest in the student’ .ty
ber had 2 1egxt1$aet?nig:;i!t:ic; B athie FERES prts)\lzji::)avmr anc{nt;‘“
was el(llil)t'lgi t(?F.R. § 99.3). The court held that FERPA did no Srém U_S.C_u;
llezgsijlgmure from enacting a 1aw providing fgr access to public mcorc‘l,:.n ;na Sy
FERPA does not prohibit disclosing the stu” ent recorc}s, but tha p,
is “merely a precondition for federal funds. ’Falfen to 1ts logical Conclys, "
ruling would elevate the interest of the p}lpllc in acce-ss to public reCordn' )
the ability of the state institution to be eligible to receive federy) funds S Oy

A second state court differed sharply with the result in thq 1
Connecticut State University case. In Shreveport Professional Chaptera;tf’m
Society of Professional Journalists v. Louisiana State University, No, 393f th
(1st Judicial Dist. Ct. Caddo Parish, La., March 4, 1994) (unpublisheq Op{mh
at 17), the court found that the results of a disciplinary hearing copg, mﬁ"
theft of student government funds by student government members were edy-
cation records (protected by FERPA) and not law enforcement recordg (not
protected by FERPA). The court rejected the plaintiffs’ claim that FERps dd
not prohibit disclosure of disciplinary hearing records, stating: “[T}he intept
Congress to withhold millions of federal dollars from universities that violze
[FERPA] is ample prohibition, regardless of how the word ‘prohibit’ is cor-
strued by the plaintiffs.” Although the court determined that the disciplinay
hearing records fell within the scope of the state’s public records act, the cout
ruled that, given FERPA’s requirements, the state constitution provided fora
implied exception in the law for college disciplinary hearings. Distinguishirg
Red & Black Publishing on several grounds, the court held that the records
should not be disclosed.

Despite the clarity of the FERPA regulations that include disciplinary recorfis
within the definition of education record, it took a lengthy legal bame,p“'
ting state courts against their federal counterparts to result, eventually, 2
determination that FERPA privacy protections trumped state 0pen records 1%
In the state court litigation, the Supreme Court of Ohio held in State e)'(ver'
Miami Student v. Miami University, 680 N.E.2d 956 (Ohio 1997), (& ;‘:;ro
sity disciplinary records are not education records under FERPA: Ll cords
the university’s student newspaper had sought student disciplinafy p a0
redacted of the students’ names, Social Security numbers, student! el" udest
numbers, and any other information that would identify individua' ° g
The university provided the information but, in addition to the e i
the editor had agreed to, also deleted information on the S€X arf od men”
accused individuals; the date, time, and location of the incidents: ?oceedm.gS'
?l?da' .Stateme“ts by students, and the disposition of someé of the 3n requinngf

he editor sought a writ of mandamus from the state supremé © lyze am{oe
?;lsqosure of those records, The majority opinion did not cite Of 2“; ploct ca;’\
aniilhmel;clle?lllz?t;g regulations, Instead, the opinion cited thetRjiolaling i
isciplinary records could be disclosed Witho!

charges. The college refuse
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cholastic probation.” Notj t academic '
?rt:rpreted broadly, the cliotmg that the Public recol;grformance, duancig) gid,
- blem and that the b]}m also noted that crime g atenfied to be
10  the public should have acceg >ft Campus was a serious
by the student editor. S 10 the information requested
U.S. Supreme Co i :
The P urt denied certiorari in the Migm spq

ent case (522 U.S

me o
e I;t)ltlhen brought a claim in a federal
also affected by the state court decision) frop c °ges (.Ohm State University was
court’s ruling to release the disciplina onipying with the state e

- . . Iy records. Th \
requested 13]1flin€:t}on, stftmg that the disciplinary reiof:(ie;atﬂ'com gt
the FERPA definition of “education records” and that the Ohiolzjlue Cleagy s

preme Court’s

interpretation of FERPA as pertaini .
(United States v. Miami UniSersity, lrrxlli.ogg;s?o%;a?d?? g e e

The federal district court then permitted the adcf: _I'Uary 12, 1998))..
Higher Education as a codefendant to argue that diséim;'n el
enforcement records, rather than education records ax?dutl;ri’ l:gl:{ords S
preempt the Ohio Public Records Act. The Chronicle’asked tt?e co rP;At d?ifes n‘m
the Education Department’s lawsuit for lack of subject matter juris‘::lictic:mlSaI;1 lis
ing that the department lacked standing to bring the action. The trial’ coirt
ruled that FERPA expressly gave the Secretary of Education standing to enforce
the law (20 U.S.C. § 1232g(f)), including enforcement by litigation (United
States of America v. The Miami University and The Ohio State University,
91 F. Supp. 2d 1132 (S.D. Ohio 2000)). Additionally, said the court, the
Secretary of Education had the authority to sue the recipients of federal funds
to force them to comply with the terms of funding programs, one of which is
compliance with FERPA. And, third, the court rejected the Chronicle’s argu-
ment that FERPA does not prohibit colleges from releasing education records,
but rather merely authorizes the Department of Education to withdraw federal
funding from an institution that does not comply with FERPA. The court stated
that the inclusion in the statute of several enforcement mechanisms, in addi-
tion to termination of funds for FERPA violations, demonstrated that Congress
intended that the law apply directly to colleges. The federal district. court also
made an explicit ruling that student disciplinary rec'ord'.s are education records
under FERPA. Denying the Chronicle’s motion t0 dismiss and awardl_ng su;n-
mary judgment to the Department of Education, the federal court 1s.e:uef i
Permanent injunction against Miami University and Ohio State University, 10 \
bidding the further release of student disciplinary records. sppealed, and

The intervening party, the Chronicle of I.-Ilghe-r Educ;;frlz;3dp$97 (6ti1 Cir.
the U.S, Court of Appeals for the sixth Circuit affirmed ( tion lacked stand-
2002)). The Chronicle asserted that the Department OffEiuch;grds challenged
ing to bring the action seeking t0 enjoin t_h.e release ER;;; reemp{s state open
the lower court’s ruling as an implicit decision that F p

i ect in ruling that
Jower court was incorr
St gl o therecords within the meaning of FERPA. The

disciplina were education : use it lim-
ChrOiick ra};sf(:;:lsed that FERPA yiolates the First Amendment beca

i - ds.
its access to otherwise publicly available recor

. PERSSRIUORE L2
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rt ruled that the Department of Education 54
sl grounds that the trial court h,q rs_ ing
s the o the Ohio SUPTE® Court’s ruling thaethe_ uDono
ae o education records was incorrect; despite th, l?CiDlin:
i iami to redact all personally identjfj,), g, b
ecords befor® disclosing them, an action that conlle l_nform:.
The federal appellate court relied on the spq; 1 Wity
FERPA'’s prohibition against dj sclosy rl;lf;f i“lited

d exceptions to '
conclude that disciplinary records were, in fact Stll edyg,
] nC

definition of education record, a result that supports g "
h respect to the First Amendment claim, the court € Pogiy

nary proceedings were not criminal trials, apq ‘:}’:plai
d to the public’s access to criminal trials wag . e
hearings in which students lacked the Danom;n

The appellate cou
seek the jnjunction on

FERPA’S requirements.

discipline-relate
tion records to
within the law’s
of the FPCO. Wit
that student discipli
jurisprudence relate

cable to disciplinary - :
tections available to litigants in the courts. Student disciplinary hearip Pro-
&a

both universities were closed to the public, and press or public access t,
hearings would complicate, not aid, the educational purpose that the hearsil:lch
were designed to further. The court rejected the Chronicle’s First Ameng,
claims. The court noted that the Chronicle could request student disciplin:;m
records from which all individually identifying information had been redactetiy
as FERPA would not prohibit the release of such information. '
Despite the first ruling of the federal trial court in the Miami Universiy
case (enjoining the release of the records prior to trial), the Court of Appeis
of Maryland followed the lead of the Ohio Supreme Court. In Kirwany
The Diamondback, 721 A.2d 196 (Md. 1998), the Maryland court ruled thai
Maryland’s Public Information Act (Maryland Code § 10-611-28) authorizes the
disclosure of information sought from the university by the student newsp
Der. Th_e newspaper was seeking correspondence and parking violation records
;I;\r':ilt\;u;g ﬁtlt;eedbfosl;:)liaizilec?rz:h an-d seyeral student players, wl?ich t'he um
e Coa(;h e university asserted that jthe parking violation
el were Perso.nnel' records, which the law exempted
were edhaestion r oy e parking v191at10n records related to the stu.denel(sl
both of the university’ g r?tected from disclosure by FERPA. The court e
The court held th . ens'eS. i
ot education scor ;; :)he parking violation records of the student athie® IV:(GW
to a student’s academic ecalﬁse Congress had intended only that reco® rle
a broad definition of “eg " ormance be covered by FERPA. The cquﬂ tlle'nslilu'
tion to operate “in secreucef,t on ref ond” would enable m educatlona'oln I
other students, thejr pareci’, thus. ke?ping very important informa at 109
The court upheld the rulp s, public officials, and the public” (72! AZ quit)
to release the informatio ing of the trial court that the university was
_ But another state 3 nnsought by the student newspaper. ¥
Undergradyate Courtgpe ate court has ruled that, despite its ﬁr“‘dmbglic podf
under North Caroling’ at the University of North Carolina was pu _318) d
Sed.), that body was ; O.p en Meetings Law (N,C. Gen. Stat. 55 14.3 order”
entitled to hold closed disciplinary hearings
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. ' 18.§
comply with the dictates of FERPA. Ip DTH pyp S
u

of North Carolina at Chapel Hij 496 S.E
: ) , -£.2d 8 (N
applied language in the Open Meetings Law tha(t a.l(l:(;\S;;lI:pp.bllg%), e court
public body to hold

sed session, if it was
aClO' S ; eC'essary, to prevent the dj
that is “privileged or confidentia] » isclosure of information

lishing Corp. v. The University

state case, noting tbat the Ohio court hag or
cal data” from which student names had b
the location of the incident, age anq sex of
and the type of discipline imposed, but had
from specific disciplinary hearings. The cou
student flewspaper that the state and federal
proceedings be open to the public, stating t
not the type of court contemplated by th
was no hlstory at the university of open disciplinary hearings.

In Caledonian-Record Publishing Company, Inc. v. Vermont State College, 833
A.2d 1273 (Vt. 2003), Vermont’s highest court was asked to decide whéther
the press could have access to the daily security logs, student disciplinary
records, and student disciplinary hearings at Lyndon State College and the
entire Vermont State College System under the state’s Open Meeting Law and
Public Records Act. The colleges provided the daily security logs compiled by
their campus police departments, but refused to provide the requested student
disciplinary records or to allow access to student disciplinary hearings.

The court found that Vermont’s Public Records Act exempts “student records
at educational institutions funded wholly or in part by state revenue” (1 Vt.
Stat. Ann. § 317(c)(11)) from disclosure. Because the plaintiffs had stated that
they did not want to attend the hearings, but only to have access to the minutes
or other records of the hearings, the court did not reach the issue of whether
the media should be allowed to attend student disciplinary hearings. It also
found that minutes or other records documenting the proceedings and outcome
of student disciplinary hearings also fit the definition of “student records” and
thus were exempted from disclosure. .

In 2011, ton;)ublic universities defended against claims that Stati dzpiﬁ
records laws trump FERPA and require disclosure of educatl%rll ;e;(:l .Zd .
Chicago Tribune Co. v. University of llinois Board of Trustees, 79’ % SUpP. 27 v

d 1001 (7th Cir. 2012), a newspa

672 (N.D. IIl. March 7, 2011), vacated, 680 F.3d | ired the University
perclaimed that the state’s Freedom 0f Inform?xm?? tl;\sctt srsg:;: and grade point
°f Minois to disclose a list of applicantsdatfkli tnaerlne of anyone who intervened
cVerages, the names of their paren 77 volving a “clout list” of applicants
on the applicants’ behalf after scanfial o ed. The open records law exempts
Who received favored treatment was ‘c‘hSCO\{?ifcal'ly prohibited from disclosure
the release of information that i Spe.Clns implementing federal ... law”
by federal .. Jaw or rules and regulatls aper argued, among other claims,
(511l Comp, stat 140/7(1)(a)). The neWsP

dered only the release of “statisti-

een deleted, angd which included
the student, nature of the offense,
Dot ordered the release of records
It also rejected arguments by the
constitutions required that judicial
hat the Undergraduate Court was
€se constitutions, and that there
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Institution Relationship

i lease of education re
ot prohibit the Tel cords,
that FERPA does nneg that FERPA did not allow such a Teleage, ¢

university had ass€

wa':'l?;otlrligalluc?urt ruled for the newspaper. The judge noteq that

not “forbid Illinois officials f rom t.iking E:;yr: CE?rn’" bult “sets Con iti: oy
the receipt of federal funds ax?d lmpg'stions g ;fglel?ts on the Secre[“s%
Education to enforce the spending condl dded f 1 d Oldlr.l.g fungs in aaryof

riate situations.” Although tl}e c01frt 1o ” gwar the DOtentialpPDfa
ipmerests implicated by the Tribune’s request,” it noted that it Wag “Vao,

Co
ing the exemptions to t

eCaus
e g e?he
g,

he state’s Freedom of Information ¢ g sty
awarded summary judgment to the newspap.erl. The L,mi'versity appeale); ;m:
ruling, and the appellate court vaca}ted the trial court’s Ju.dgment, Iulip, u
the case should have been brought in state court because interpret
state’s freedom of information law was a stater not a federal, Matter,
In Arizona, a state trial court ruled that Pima Community College
turn over written communications regarding Jared Lee Loughner , form:
student who shot and killed or wounded several people in Tucsgp, Arizgy
including Representative Gabrielle Giffords. In Phoenix Newspapers Inc. . py,

Community College, Case No. C20111954 (Ariz. Super. Ct., Pima County i
17, 2011), the court parsed the meaning of language in FERPA that defines g
cation records as those “maintained by an educational agency or institygy
The court ruled that e-mail messages sent and received by college staff peg.
bers regarding Loughner were not “maintained” by the college because “4og:
ments are not ‘maintained’ by an educational institution under FERPA unlss
the institution has control over the access and retention of the record. Sim}
because emails exist on a central server and in inboxes at some point does
classify those documents as education records . . . If emails can be removd
from the database in question simply by the account holder deleting the en}eﬂ
from their inbox then emails that happen to remain on the server by noat®
of the educational institution are not maintained by the school” (sl. 0p.4 )
This ruling was not appealed, but has been criticized and is not consisten™
FPCO guidance.

. Federal and state courts have addressed the question of whether 3% e‘.j:?
tion record that would otherwise be protected by FERPA loses that P“’tevcfcw
identifying information about the student(s) is redacted. The courts ® "
Fluded that, if sufficient such redaction is done, FERPA does not apphf,or
it no lor}ger contains “information directly related to a student.” See;), ot
slelgol::;ted gtates V. Mian.u' University, 294 F.3d 797 (6th Ci;I' \Z;Qd ’158, i
n'.ll (Wisofzoggzer.zts of University of Wisconsin System, .647 N.ew'SP“pm' Iffd
v. Thustees of | 2{- nincorporated Operating Div. of Indiant, )2y
Of Trustees y, oy o UMV-» 787 N.E.2d 893 (Ind. Ct. App- 20000, i

ees v. Cut Bank Pioneer Press, 160 P.3d 482 (Mont. 20 Sl(b)(])]'

regulatio . 97.
gDespitr;stI}]low eXpressly state this same principle (34 C.FR- § at
€ Outcome in the pears e

lf)etween Oben records Jaws and e
Tom state to state unless the U

tion gf,

Miami Student case, it ap
FERPA will continue, and outcco
S. Supreme Court resolves the
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