Don Adamson was held liable for conversion of an

airplane hangar that the Jimmy B. Sims Farm, Inc,
Pension Trust claimed to own. The Trust was awarded -

$10,000 in compensatory damages. On appeal, appel-

lant argues that the trial court erred in finding him ‘

liable for conversion. We agree and reverse and
remand. ' : e ' -

The hangar in question was located on the Cotton-

wood Plantation in Lonoke County. It was constructed

VAUZEY, Jodge, Following 2 i appellant ,‘";‘."approximately t}'xirty years ago b}{ John McRae for the
- purpose of housing his personal airplane. In June 2001,

~ McRae decided to sell his airplane. He contacted ap-
pellant and orally conveyed the hangar to him in ex-

change for appellant’s repairing and selling the plane.

Appellant’s plan was to disassemble the hangar, move
it to his own airstrip, and erect it there. He expected it
to cost him $3,000.

On August 31, 2001, appellee purchased the Cot-
tonwood Plantation from ¢h.e Mary S. Pemberton Trust




for approximately two million dollars The purchase :

price included all attached fixtures and equipment.

Trustee Jimmy Sims would later testify that he under-

stood the price to include the hangar; he apparently

had no knowledge that McRae had sold the hangar to - “

appellant.
In late December 2001 appellant and several other

workmen arrived at the Plantation with lifting equip-

ment, a trailer, and other tools and began dismantling

the hangar. However, after the structure had been par-

tially disassembled, Jimmy Sims protested, claiming -
that the hangar was owned by appellee. Appellant

~eventually left the hangar partially torn down,
On March 27, 2002, appellee sued appellant for
trespass and for conversion of the hangar, and appel-
Jant counter-claimed for conversion of the hangar, The

' trial court ruled in appellee’s favor on the conversion -
count and awarded it $10, 000 in damages Appellant :

appeals from that verdxct

X-)('%

The key issue on appeal is whether the hangar isa

tation tealty 3) there was no agreement between
McRae and the Pemberton Trust as to ownershxp of

the hangar.
Appellant first challenges the trial courts ﬁndmg

that McRae constructed the hangar for the beneﬁt of

the Pemberton Trust,
2 * % %
Appellant argues that the trial court’s ﬁndmg is er-
roneous on this point, and we agree.

The court’s finding was based on testimony by Joe

Pennington, the farm manager for the Pemberton
Trust, that McRae was a “minority” beneficiary of the
Trust and had managed the Plantation sometime be-
fore 1998. However, no further evidence was adduced
regarding McRae’s relationship to the Pemberton Trust
or any benefit that the Trust enjoyed in the hangar. By
contrast, there was considerable evidence that the han-
gar had not been constructed for the Trust’s benefit.
McRae, who did not testify at trial, signed a written
memo on March 1, 2002, in which he stated that he
had personally paid for the hangar and had built it

“over twenty years ago for $9,000.” Pennington testi-
fied that McRae had constructed the hangar thirty
years earlier for storage of McRae’s airplane; that it

- was Pennington’s understanding that the hangar was

‘not the Pemberton Trust’s property; that McRae had
insured and maintained the hangar; that Pennington
never expended any Trust money to maintain the han-

- gar and did not insure it, although the Trust insured
. other buildings on the Plantation; that the Pemberton
. trustee, Marilyn Houston (McRae’s sister), was aware.
that the Trust was not insuring the hangar; and that
the trustee never instructed Pennington to exercise any
- dominion or control over the hangar. On January 4,
. ';,‘2002 after the controversy in this case began, Penning-

ton. wrote a letter to appellee stating that the hangar

‘had been paid for thirty years ago by McRae, was

‘used to shelter McRae’s airplane, and that insurance

; coverage for the hangar was paid for by McRae and
“not mcluded under the farms other msurance'

-coverage o
The ewdence pomts mescapably to- the conclus;on

fixture. If it is a fixture, it is owned by appellee by ;,that McRae, Pennington, and the trustee were all of the

virtue of its purchase of the Cottonwood Plantaticn;
if it is not a fixture, it is owned by appellant as his 1O interest to the Trust. The trial court therefore erred in
personal chattel. The trial court determined that the.
hangar was a fixture based on the following findings:
1) John McRae was a beneficiary of the E’embcz?v* e
Trust and constructed the hangar for the Trust’s bome- ¢

fit; 2) the hangar was affixed and annexed to the Plan-

opinion that the hangar belonged to McRae and was of

:mdmg that the hangar was built for the Trust’s beneﬁt.

x-x-»

Ve turn new to appellant s argument that the tnal
-erred in characterizing the hangar as a fixture,
- question of whether particular property consti-

~tutes a fixture is sometimes one of fact only but usu-

ally is a mixed question of law and fact. A fixture has
been defined by our supreme court as property, orig-
inaily a personal chattel, that has been affixed to the
soil or to a structure legally a part of the soil and,
being affixed or attached to the realty, has become a
part of the realty. It is annexed to the freehold for use

~ in connection therewith and so arranged that it can-

not be removed without injury to the frechold. The
courts have devised a three-part test to determine
whether an article is a fixture: (1) whether it is an-
nexed to the realty; (2) whether it is appropriate and
adapted to the use or purpose of that part of the re-
alty to which it is connected; (3) whether the party
making the annexation intended to make it perma-
nent. The third factor—the intention of the party
who made the annexation—is considered of primary
importance. The courts use an objective test to arrive

- at the annexer’s intention.

On the first factor, there is proof on both sides as to
whether the hangar was annexed to the realty. The
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evidence shows that the hangar was a large building
constructed of metal trusses with two-by-four girds

and purlins and metal siding attached to the wood
with nails. The structure was bolted to a concrete
slab, althoy
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We vdistinkgniish this case from lothers] ... in which

factor of primary importance, operates in favor of ap-
pellant. As in Pledger v. Halvorson, supra, the intention
of the parties, being the crucial consideration, should

The second factor in the fixture test also works it

us to an airstrip that was owned by the Pemberto
Trust, there is no evidence that the hangar or airstri
was used in connection with Trust business or that t}
Trust derived any significant benefit from them., |
_ fact, the airstrip was leased by McRae for the minim
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- Our decision makes it unnecesss ¥Y to vescl appellar
third argument, that the trial coust used an incort
measure of damages.

- Reversed and remanded with directions to ent
finding that the hangar is not a fixture and that it is
property of appellant.

vl 7




'S that the hap,
f metal trygge
nd metal gig;
he structure
 the slab cov.

s with two-by-four girds

 move the structure without completel
On the other hand, appellant said that he

t about being able to move the hangar, ‘
hat he could move it without damaging
erty. He testified that the metal trusses
Ito concrete footers and that, after remov-
le sheeting, he could remove the trusses
1em with a cherry picker and unbolting -
time he was ordered off the property, he

nad worked about nine hours dismantling
At that point, he had removed about

s.
% * %
e was also ruled a fixture in Dobbins v.

\ere a canopy was set in concrete Wifh |
cables and gasoline tanks were glacezi1 ;:3 e
_foot holes that were 10 :;Zt‘me?aﬂon, | 1 light

s and a shop bui.ld-' >-
the cost of moving -
uld cost as much as ’
mobile homes Wer€

though they had be'en.

oved only by 2 ba?khoe,
ere grain-storage bin
n deep concrete and
ling a new bin wo

v one. In contrast,

crete founda

gar was a large bu‘ilding o | MR

, - We distinguish this ca
ng attached to the wood ~ large structures were held to be fixtures. In each of
was bolted to a concrete '
ered only a part of the sur-  iptention fo i ' e
) :  paIt oL the sur- - intention to treat the structure as chattel was lackip
ngar. Jimmy Sims testified that it would ‘ b
Y set out earlier in this opinion, that McRae, the annex.
~ ing party, intended to treat the structure as personalty,
~ Further, there was equally strong evidence that the
- owner of the realty, the Pemberton Trust, shared that

factor of primary importance, operates in favor of ap-

. pellant As m Bledgér=-v; alvorson, supra, the intention
of the parties, being crucial consideration, “hould
govern. . Lo

~ The second fa

~favor of appellant
.~ 0us to an airstrip
- Trust, the
~ was used in conn
- Trust derive
 fact, the airstri
~amount of $60

of the sheeting from the roof and half -

~ decision and hold that the }
~ Our decision makes it unnecessy;
 third argument, that the tria] ¢,
‘measure of damages,

Loty ok R % : ;

se from [others] ... in which
those cases, strong evidence of the annexing party’s

In the case at bar, there was considerable evidence, as

intention. Thus, the third factor in the test, which is the

ture test also weks in
ugh the hangar was contigu-
owned by the Pemberton
€ that the hangar or airstrip

usiness or that the
venefit from them, In-
McRae for the minimal

S hot a fixture,

sary to reach appellant’s

court yg

 Reversed and,rem‘anded_ th ik
finding that the hangar is ot a fixg,
property of aPP?’H‘i“}t-,j e




