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=oiiey of selective incapacitation is the policy of singling out or selecting the
- oriminal offenders and then locking them away or incapacitating them lor
: time. It incorporates several major assumpltions: tirst, that specilic
‘uals are the source of a very substantial proportion ol crime; second, that
‘ng those individuals from society for an extended period is an efficient
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way of reducing the crime rate; and third, that such individuals can be accur
identified. All of those assumptions have been challenged. First, while indiv:
certainly commit crimes, there is a serious question of whether social stru
and institutions are the major causal factors influencing the commission of <
by individuals. The second assumption—that removal ol repeat offenders
society for an extended period is an efficient way of reducing the crime rai:
come in for extensive critique. First, long-term incarceration results in ke
prisoners incarcerated long past the age when their crime activities ars
likely to stop; and keeping people in prison who are unlikely (o commit cii
not very efficient. And second, incarcerating large numbers of people Lo
periods may break down the community social structure in such a way tha
crime results. The third assumption—that we can accurately identify thos:
to commit multiple crimes—has proved the most problematic, The problers:
identitying which individuals are likely to commit more crimes have proves
insurmountable: every means of identifying the target individuals 'turns
also identify so many “false positives™ (people who would not commi
crimes) that any incarceration policy using such identification procedurcs
be grossly inefficient (as well as profoundly unjust).

Selective incapacitation policies are deeply contrary to a basic principh
tice: that punishment should be commensurate to the crime committed; th
worst crimes should receive the most severe punishment. Under selective i
tation, the focus is not on the crime committed but on the potential for cc
Juture erimes, The criminal behavior of someone who commits three acts of ==
ing is not as severe as thal of someone who commits an unpremeditated mur<i
under such “habitual offender” statutes as the three strikes law, the shopliftes
be sentenced Lo life without parole, while the murderer serves only a fus
imprisonment. The justification for the incapacitating sentence is that it will 2
fittere eriminal acts, not that it is reasonable punishment for past criminal b

Three strikes laws are Lthe most evident elfect of selective incapzao
theory. The state of Washington passcd a three sirikes law in 1993 uporn: o
tion of a third lclony, the offender received a sentence of lile withou: o
California passed a similar law in 1994, and by 2004 most stales (as wei i
federal government) had passed some [orm of three strikes law mandatisg
long (often life) sentences for three-time offenders,

]

L Points o Ponder

o James Q. Wilson claims that “onc great advantage to incapacitation :+
crime control strategy” is that “it does not require us (o make any
assumptions about human nature.” Is it true that selective incapacit:
makes no assumptions about human nature?

s Suppose that we lock up Paul for 20 years, and we can determine — b
extraordinary calculation —that Paul would have committed 10 crime
during thal period of incarceration. Does that imply that locking up 74
20 years actually prevented 10 crimes {rom occurring?
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* Suppose that we discovered that people who grew up in poverty were much
more likely to commit multiple crimes in the future than were people who
grew up wealthy. Rhonda and Wendy are both convicted of shoplifting the
same value of goods on the same day; for both it is their first offense:
Rhonda grew up in poverty, while Wendy is from a wealthy Family, If our
studies show that impoverished Rhonda is more likely to commit future
crimes than is wealthy Wendy, would we be justified in sentencing Rhonda
to a much longer prison term in order to “selectively incapacitate” her?
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- en criminals are deprived of their  strategy —namely, it does not require
crly, as by imprisonment (or banish-  us (0 make any assumptions about
or very tight control in the com- huinan nature. By contrast, deterrence
ity), their ability to commit  works only if people take into account
“onees against citizens is ended. We  the costs and benefits of alternative
these persons have been “incapaci-  courses of action and choose (hat
d” and we try to estimate the  which confers the largest net benelit
caunt by which crime is reduced by (or the smallest net cost), Though peo-
s neapacitation, ple almos( surely do take such matters
Ineapacitation cannot be the sole  into account. it is difficull to be certain
—ose of the eriminal justice system; by how much such considerations
were, we would put everybody  alfect  their behaviour and  what
has commilted onc or two  change, if any, in crime rates will result
aces in prison until they were too  from a given, feasible change in either
to commit another. And il we  the costs of crime or the benefits of not
oht prison (oo costly, we would  committing a crime. Rehabilitation
~oly cut off their hands or their  works only if the values, preferences, or
is Justice, humanity, and propor-  time-horizon of criminals can be
wlity, among other goals, must also  altered by plan, There is not much evi-
zrved by the courts, dence that we can make these alter-
But there is one greal advantage  ations for large numbers of persons,
‘capacitation as a crime control  though there is some evidence (hat it
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s 0. Wilson, “Selective Incapacitation,” from Principled Sentencing: Readings on Theory
ey, Second Edition, edited by Andrew von Hirsch and Andrew Ashworth (Oxford:
Cublishing, 1998): 113-120. Reprinted with permission from James Q. Wilson.
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can be done for a few under certain
circumstances.

Incapacitation, on the other hand,
works by definition: its effects result
from the physical restraint placed
upon the oflfender and not from his
subjective state. More accurately, it
works provided at least three condi-
tions are met: some offenders must be
repeaters, offenders taken off the
streets must not be immediately and
completely replaced by new recruits,
and prison must not increase the post-
release criminal activity ol those who
have been incarcerated sulficiently to
offset the crimes prevented by their
stay in prison.

The first condition is surely lrue.
Fvery study ol prison inmates shows
that a large fraction (recently, about
gwo-thirds) of them had prior criminal
records before their current incarcera-
tion; every study of ex-convicts shows
(hat a significan( fraction (estimates
vary [rom a guarter (o a hall) are rear-
rested for new offences within a rela-
tively brief period. In short, the great
majorily of persons in prison arc
repeat offenders, and thus prison,
whatever else it may do, protects soci-
ety from the offences these persons
would commil il they were [ree.

The second condition ~—that incar-
cerating one robber does not lead
automatically to the recruitment of a
new robber to replace him—seems
plausible. Although some persons, such
as Ernest van den Haag, have argued
thal new offenders will step torward to
take the place vacated by the impris-
oned offenders, (hey have presented
no evidence that this is the case,

except, perhaps, lor certain crimes
(such as narcotics tratlicking or prosti-
tution) which are orvpanized along

Selective Incapacitation

business lines. For the kinds
tory street crimes with whi
concerned —robbery, burg
theft, larceny —there are no
entry and no scarcity ol
opportunities, No one need
“yacancy” to appear before !
an opportunity Lo become
The supply of robbers is ne
by the number of robbers
because existing robbers hy
of excluding new robbers ai
the opportunity [or robbi
wish, the “demand” for r
much larger than the exisli
of robberies, In general, the
street criminals are not a
how many “competitors” th
The third condition th
mel il incapacitation is to v
prisons must not be such
“schools for crime” that
prevented by incarceratic
numbered by the increa:
commilted after release a
to what was learncd in p
doubtless the case (hal
offenders prison is a scho
doubtless that for other
prison is a deterrent. T
group will commit mort
skillful, erimes after releas
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release. The question, t
whether the net effect o
offsetting tendencies is
negative. In general, ther
dence that the prison
makes offenders as a w
criminal, and there is son
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cially certain younger on
deterred by a prison
Moreover, interviews wil
reveal no relationship b




:mber of crimes committed and
ther the offenders had served a
tr prison term. Though there are
ay qualifications that should be
e lo this bald summary, there is
- need wait 1 evidence that the net cffect of
=sfore he car & _eon is to increase the crime rates of
come a crimes convicts sulficiently to cancel out
5 is not affe: zains to society resulting from
‘hers practic pacitation,

~ors have nc To determine the amount of crime
ors and becs - is prevented by incarcerating a
- robbing (if + number of offenders for a given
for robber h of time, the key estimate we
- existing nuz make is the number of offences a
1 the earniz= nal commits per year free on the
aol alfectss 21 If a community experiences
5 they hav: shousand robberies a year, it obvi-
an that mus < makes a great deal of difference
s to work » cr thesc robberies are the work
= such succos 1 robbers, cach of whon commits
that the o hundred robberies per year, or
~ration are =ork of one thousand robbers,
~ereased o < of whom commits only one rob-
case attribu oer year. In the first case, locking
Cin prison :lv five robbers will cut the num-
that for “robberies in half; in the second
school: it i ocking up one hundred robbers
other offes nly reduce the number ol rob-
.nt. The t= i by 10 per cent.

more, 0T = the late 1970s, researchers al
zclease; the nd Corporation had been inter-
o7 crimes ag prisoners (first in California,
m, theref: im other stales) Lo find out
sect of thess iv from known offenders how
5 {5 posit: crime they were commitlting
there is © free. No one can be certain, of
rison exper = that the reports of the convicls
s a whole tute an accurate record ol their
s some et »undetected as well as detectled,
= offenders ae Rand researchers cross-
21 ones) I :d the information against arrest
son exper =5 and looked for cvidence of
with priss i consistency in the self-reports.
~hip betwes wer, the inmates volunteered

= kinds of prei
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burglary,
¢ no barri
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information about crimes they had
committed but for which they had not
been arrested. Still, it is quite possible
that the self-reports were somewhat
inaccurate. However, it is reasonable
to assume that inmates would be more
likely to conceal crimes they did com-
mit rather than admit to crimes they
did not commit. Thus, any errors in
these self-reports probably lead to an
underestimate of the true rate of crim-
inality of these persons.

The Rand Group learned that the
“average” individual offence rate was
virtually a meaningless term because
the inmates they interviewed differed
so sharply in how many crimes they
commifted. A large number of offend-
ars committed a small number of
offences while Iree and a small num-
ber of olfenders commitled a very
large number of offences. In statistical
language, the distribution of otfences
was highly skewed. For example, the
median number of burglaries comniit-
ted by the inmates in the three states
was about 5 a year, but the 10 per cent
of the inmates who were the highest-
rate offenders committed an average
of 232 burglarics a year. The median
number of robberies was also about
5 a year, but the top 10 per cent of
offenders committed an average ol
87 a year. As Peter W, Greenwood, one
of the members of the Rand group, put
it, incarceraling one robber who was
among the top 10 per cent in offence
rates would prevent more robberies
than incarcerating eighteen offenders
who were al or below the median,

All the evidence we have implics
that, for crime-reduction purposes, the
most rational way (o use the incapaci-
tative powers of our prisons would be
to do so selectively. Instead of longer
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sentences [or everyone, or [or persons
who have prior records, or for persons
whose present crime is cspecially
grave, longer sentences would be
given primarily to those who, when
free, commit the most crimes.

But how do we know who these
high-rate, repeat criminals are? Know-
ing the nature of the present offence is
not a good clue. The reason for this is
quite simple —most strect criminals do
not specialize. Today’s robber can be
tomorrow’s burglar and the next day’s
car thicl, When the police happen to
arrest him, the crime for which he is
arrested is determined by a kind of Jot-
tery—he happened to be caught red-
handed, or as the result of a tip,
committing a particular crime that
may or may nol be the same as cither
his previous crime or his next one, If
judges give sentences based entirely
on he gravity of the present olfence,
then a high-rate offender may get off
lightly because on Lhis occasion he
happened to be caught snatching a
purse. The low-rate offender may get a
long sentence because he was unlucky
cnough to be caught robbing a liquor
store with a gun.

Prosecutors have an understand-
able tendency to throw the book at
persons caught committing a serious
crime, especially il they have been
caught before, To a certain extent, we
wanl to encourage (hal (endency.
After all, we not only want (o reduce
crime, we want (o see criminals get
their just deserts. Society would not,
and should not, tolerate a system in
which a prosecutor throws the book at
purse snatchers and lets armed rob-
bers off with a suspended senience.
But while sociely’s legitimate desire
for retribution must set the outer

bounds of any sentencing |
is still room for flexibility v
bounds, We can, for exarn
that all robbers are pur
prison terms, but give, wi
relatively narrow ranges,
tences to thosc robbers v
the most crimes.
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lian California prison inmate who
redicted to be a low-rate offender
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burglary and slightly less than one
ery per year [ree. By contrast, the
an California inmate who is pre-
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wnre or less accurate,
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awood  applied  his scale o
ornia and found that if all Tow-
mbbers received (wo-year prison
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AL high-rate robbers received
-vear terms (most now receive
: ones), the number of robberies
wirted in the state would drop by
cimated 20 per cent with no
2 in the prison population.
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The first issue is whether it is per-
missible to allow crime-control (o be
an objective of sentencing policy.
Some persons, such as Andrew von
Hirsch, claim that only retribution —
what he calls “just deserts” —can be a
legitimate basis for sentencing. To
some extent, he is undoubtedly cor-
rect. Bven if we were absolutely cer-
tain that a convicted murderer would
never murder again, we would still
feel obliged to impose a relatively
severe sentence in order to vindicate
the principle that life is dear and may
not be unlawlully taken without pay-
ing a price. Moreover, the sentences
given low-rate offenders must reflect
society’s judgment as to the moral
blame such behaviour deserves, and
the sentences given high-rate offend-
ers ought not exceed whal society
feels is the highest sentence appropri-
ate to the crime for which the offcnd-
ers were convicted, And low-rate
offenders should get a sufficiently
severe senlence to help persuade
them, and others like them, not to
become high-rate offenders. Still,
alter allowing for all of these consid-
erations, there will inevitably remain a
range of possible senlences within
which the goal of incapacitation can
be scrved. The range will exist in part
hecause there is no objective way to
converl a desire lor retribution into a
precise senlence for a given offence
and in part because legislatures will
almost invariably act so as Lo preserve
some judicial discretion so that the
circumstances ol a casc which cannot
be anticipated in advance may affect
the sentence, Among those circiim-

stances is a concern [or protecting’

sociely [rom the threat that a given
offender represents,
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The second issue is whether our
prediction methods are good enough
to allow them to influence sentence
length. The answer to that question
depends on whal one will accept as
“good enough”. Absolute certainty will
never be attainable. Moreover, crimi-
nal justice now, at almost every stage,
operates by trying to predict future
behaviour. When a prosecutor decides
how much plea bargaining he will
allow, he is trying Lo predict how a
judge or jury will react (o his evidence,
and he is often trying (o guess how
dangerous an offender he has in his
prasp, When a judge sets bail, he is
always making a prediction about the
likelihood of a person out on bail
showing up for his (rial and is (re-
quently trying to predict whether the
person, if oul on bail, will commit
another crime while free. When 2

delence attorney argues in favour of

his client being released on his own
recognizance, without bail, he is trying
to persuade the judge (o accept his pre-
diction that the accused will not skip
town. When the judge passes a sen-
tence, he is (rying, at least in part, to
predict whether the convicted person
represents a future threat Lo society.
When a parole board considers a con-
vicl’s application for early release, it
tries to predicl—often on the basis of a
quantitative system, called a “base
expectancy table” —whether the per-
son will become a recidivist if released,
Virtually every member of the criminal
justice system is routinely engaged in
predicting behaviour, often on the
basis of very scant knowledge and
quite dubious rules of thumb., The
question, therefore, is this: are the
kinds of predictions that scholars such
as Greenwood make about future

Selective Incapacitation

criminality better {more accu
thus fairer than the prediction
cutors and judges now make”

A third issue is tougher, s |
a low-rate offender who is cauj
mitting a serious crime (o
shorter sentence (because
much of a threat to society) the
rate offender who gets caug
mitting a relatively minor
Probably not. Sentences woul?
have legal boundaries set so ths
of selective incapacitation ¢
lead (o perverse senfences —ars
bers getting one year, purse-=:
gelting five,
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as well as his adult record. ©»
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drug use? Suppose the persor «
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ployed, even if unemployi:
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people will argue that this
mount to making unempliy
crime, though I think that o
the matter, After all, advocars:
trial release of arrested persos:
bail policies, and diverting
away from jail do not hesiai=
that having a good employme:
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some, then obviously unemployment
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rocales of “bail reform” are also fre-
ent opponents of incapacitation,
“lzctive or collective, it is incumbent
them (o straighten out their own
king on how we make use of
ployment records. Nonctheless, this
rtant issue deserves thoughtful
sntion.
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diction research in criminology
by and larpe, focused on charac-
es of otfenders. Various facts
=il criminals are recorded: age, pre-
:5 arrests and convictions, social
y, and so forth. It is then statisti-
v determined which of these fac-
are most strongly associated with
cquent offending. The result is a
cctive” prediction strategy: among
w2 convicted of a given type of
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selective incapacitation is that it can bhe
accomplished without preat increases
(or perhaps any increases) in the use of
prisons, It is a way of allocating more
rationally the existing stock of prison
cells o produce, within the constrainis
of just deserts, greater crime-control
benetits. Many offenders —indeed most
offenders—would probably have their
sentences shortened, and the space
thereby freed would be allocated (o the
small number of high-rate offenders
whom even the most determined oppo-
nents ol prison would probably concede
should be behind bars, &

Andrew von Hirsch

olfence, some will be identilied as bad
risks and others not.

Traditional Prediction
Methods

Traditional statistical prediction tech-
niques pursued this selective approach.
Generally, they found that certain facts
about an offender— principally, previ-
ous criminal history, drug habits, and

=1 persons, le
arting offes
hesitate 1o
iployment res
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w=w von Hirsch, “Selective Incapacitation; Some Doubts,” from Principled Sentencing:
1gs on Theory and Policy, Second Edition, edited by Andrew von Hirsch and Andrew
wrth (Oxford: Hart Publishing, 1998): 121-127. Reprinted by permission of Hart
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history of unemployment—were (o a
modest exient indicative of increased
likelihood of recidivism.

These techniques did not, however,
distinguish between serious and trivial
recidivism. Both the offender who sub-
sequently committed a single minor
offence and the individual who commit-
ted many serious new crimes were
lumped together as recidivists. More-
over, the techniques offered no promise
of reduced crime rates, as they did not
attempt to estimale aggregate crime-
prevention effects. Locking up the
potential recidivist thus assured only
that he or she would be restrained: since
other criminals remained at large, it did
not necessarily diminish the overall risk
of victimization. By the 1970s, these lim-~
itations reduced penologists’ interest in
traditional prediction techniques.

“Selective Incapacitation”

Surveys of imprisoned offenders, con-
ducted in the United States in the early
1980s, found that a small number of
such persons admitted responsibility
for a disproportionate number of seri-
ous offences. If that minority of dan-
gerous offenders could be identified
and segregated, perhaps this could
reduce crime rates after all. These sur-
veys thus generated a renewed interest
in prediction research,

The most notable product was a
Rand corporation study published in
1982 by Peter W. Greenwood.

Greenwood named his prediction
strategy “selective incapacitation”. His
idea was to target high-rate, serious
offenders— those likely to commit fre-
quent acts of robbery or other violent
crimes in future. For that purpose he
took a group ol incarcerated robbers,

asked them how [requently
committed such crimes, and t
tified the characteristics
reporting the highest robby
From this, he fashioned a sex
predictive index, which iden
high-rate offenders on the
their early criminal records :
ries of drug use and unemplc

Greenwood also devised
ol projecting the crime
impact of this technique. On
of offender self-reports, he
the annual rate of offending
robbers who were identifie
risks by his prediction indes
calculated the number of
that, supposedly, would be |
by incarcerating such indiv
given periods. By increasi
terms for the high-risk robl
reducing terms for the «
concluded, one could reduc
bery rate by as much as [5
cent —withoul causing prisc
tions o rise.

Questions of Effective

While the study initially
much interest, problems lau
apparent, One difficulty is n
predictions hold up when o
of the kind a sentencing
available are relied upon, *
tive of selective incapacit:
target the potential high-r¢
offenders, and distinguish t
recidivists who reoffend
quently or gravely. To mak
tinction, the Rand studics,
Greenwood’s, relied upor
self-reports. A senlenci
however, is seldom in the
rely upon the defenda




ence to supply the necessary infor-
fon about his criminal past. The
't would have to rely on officially
rded information about offenders’
" and juvenile records, and such
wds make the distinction poorly.
:n Greenwood’s data were reana-
d to see how well the potential
-risk serious offenders could be
itied from information available
urt records, the results were dis-
sinting. The officially recorded
—arrests, convictions, and meagre
nation about offenders’ personal
ies—did not permit the potential
ratle robbers to be distinguished
{say) the potential car thieves.
actors in the self-report study
1nd proved the most useful—such
¢rly and extensive youthful vio-
= and multiple drug use, were not
1ed in court records. To make the
ctions work, the courts would
o obtain and rely on information
aol and social-service [ilcs—with
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defecls in the projections exist.
Greenwood assumed, for ecxample,
that his high-rate robbers would
continue offending for a long time.
When shorter and more realistic
residual criminal careers are assumed
instead, the estimated preventive
effect shrinks.

These doubts are contirmed by the
1986 report of the National Academy of
Sciences’ panel on criminal careers. The
panel included several notled advocates
ol predictively-based sentencing, and
the report endorses the idea of predic-
tive strategies (within certain limits) if
these could be shown to be cffective,
Nevertheless, the panel’s conclusions on
the crime-preventive effects of selective
incapacitation are sceptical. Aflter recal-
culating Greenwood’s results and scal-
ing his initial preventive estimates down
considerably, the pancl notes that even
those revised estimates (1) do not hold
up in two of the three jurisdictions stud-
ied; (2) would shrink further were the
scale drawn from a broader and poten-
tially more heterogeneous population
than persons in confinement and were it
to utilize officially recorded rather than
sclf-reported information; and (3) could
nearly disappear if the estimated length
of the residual criminal carcer were
scaled down, While the report urges fur-
ther research, it does not claim (hat
selective incapacitation methods now
exist that yield more satistactory results,

Prospects for Improvement

Can these difficulties be overcome?
Greenwood’s research was only the
beginning, and [uture sclective incapac-
itation studies might conceivably do
better. The obstacles are considerable,
however. If the aim is to distinguish
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potential high-rate, serious offenders
from lesser potential criminals, this
remains difficult to achicve using the
scant official records courts have at
their disposal. Records of early offend-
ing might become somewhal more
accessible, with a change in the law con-
cerning the confidentiality of juvenile
records—but such records, notoriously,
suffer from mcompleteness and inaccu-
racy. Social histories, such as drug use
and employment, will be even more dif-
ficult to ascertain accurately.

Estimation of the impacl of selec-
tive incapacitation on crime rales
involves difficult problems of sam-
pling. Analyses of convicted or incar-
cerated offenders’ criminal activilies
suffer from the difficulty mentioned
already: it is not clear lo what extent
these persons’ activilies are represen-
tative of the activity of offenders in the
community, Samples drawn [rom the
general population are [ree from such
bias, but may contain too small a num-
ber of active offenders.

Another obslacle concerns csti-
mating the length of criminal careers.
The serious olfenders with whom
selective incapacitation is concerned
generally would be imprisoned in any
event; the main policy issue is the
length of their confinement. The
strategy is to impose longer terms on
the supposced high-risk offenders, but
that assumes they will continue their
criminal activities. Little prevention
is achieved il the bad risks who are
confined are those whose carcers will
end fairly soon. This means that
selective incapacitation, to succeed,
nceds not merely to pick out high-
risk offenders but those who are
likely to continue offending for an
appreciable time. But how much do
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reckoning, could promise significant
crime reduction effects only by infring-
ing proportionality requirements to a
yery great degree.

Greenwood’s projection of a sig-
nificant reduction in the robbery rate
is made on the assumption that rob-
bers who score badly on his prediction
index would receive about eight years’
imprisonment, whereas better-scoring
robbers would receive only one year
in jail. This means a great ditference in
severity —one of over 800 per cenl—
in the punishment of offenders con-
victed of the same otfence of robbery;
and one that can scarcely begin to be
accounted for by distinctions in the
seriousness ol the offender’s criminal
conduet, When this punishment differ-
ential is narrowed—when high-risk
robbers receive only modestly longer
terms than robbers deemed lower
risks—the crime reduction payolf
shrinks to slender proportions, cven
by Greenwood’s estimation methods.

Conclusions

Where does this leave us? A limited
capacity to forecast risk has long
existed: persons with criminal records,
drug habits, and no jobs tend (o recidi-
vate at a higher rate than other offend-
ers, as researchers have known lor
years, However, the limitations in that
forecasting capacily must be recog-
nized — for selective incapacitation as
well as more (raditional forecastling
techniques, Identifying high-risk, seri-
ous offenders will be impeded by the
quality of information available (or
likely to become available) (o sentenc-
ing courts. The potential impact of selec-
tive incapacitation on crime rates is far
below proponents” initial estimates, and
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is likely to be modest. Considerations of  the technique’s impact on cri
proportionality limit the inequalities in  tive incapacitation —tar from
sentence that may fairly be visited for  near panacea some of its

the sake of restraining high-risk offend-  have asserted it is—is both on
ers; and limiting these permissible  and ethical grounds a device
inequalities will, in turn, further restrict  potential, at best.

]
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What Is New

“Three strikes” laws are the most obvious and most controversial manif
the selective incapacitation approach: in 2004, 26 states as well as the U
government had three strikes laws: in most of those cases, conviction fo
offense brings ¢ mandatory life sentence with no possibility of parole, T#
tences under the California Three Strikes Law can be very severe-
Andrade, a heroin addict, was sentenced to 50 years with no parole for s
children’s videotapes (valued at $154), which he wanted (o give as Chri
sents to his nieces —the U.S. Supreme Court has upheld such sentence:
2003 that lite imprisonment for shoplifting does not count as “cruel arn
punishment,” and so does not violate the Eighth Amendment. In the
case, the Ninth Circuit Court of Appeals had ruled that Andrade’s sente
cruel and severe as to be unconstitutional; in its 2003 decision (/£
Andrade), the Supreme Court split 5 to 4; it reversed the Ninth Circuit !
reinstated Andrade’s 50-year sentence. Writing for the minority, Just
stated that “The application of the Eighth amendment prohibition ag.
and unusual punishment to terms of years is articulated in the ‘clearly e
principle acknowledged by the court: a sentence grossly disproportior
offense for which it is imposed is unconstitutional . . . If Andrade’s senti
prossly disproportionate, the principle has no meaning.”

Where to Find Mote

David Greenberg proposed selective incapacitation in “The Incapacite
of Imprisonment, Some Estimates,” Law and Society Review, Voluni
541-580. The first detailed selective incapacitation plan was Peter G:
Selective Incapacitation (Santa Monica, CA: RAND, 1982}; see alst
Greenwood and Susan Turner, Selective Incapacitation Revisited: Why
Rate Offenders Are Hard to Predict (Santa Monica, CA: RAND, 1987),
statistical analysis of incapacitation policies is presented in William
Criminal Incapacitation (New York: Plenum Press, 1994). Dean J. 1
examines the challenges of classification in Measuring Offender Risk: .
Justice Sourcebook (Westport, CN: Greenwood Press, 1994). See also L




