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When youscerve ona jury in the United States, the judpge may pive vou
. ) P K =3 JoE f

ing instruction:

Members of the jurve it will be your duty to find from the o
what the facts are. You and you alone will be the judpes of the fa
will then have to apply to those lacts the law as the court will g
you. You must follow that law whether you agree with it or not.

Through most of LS, history, the courts Tollowed the British tradi
could decide that a law (or its particular application) was unjust, an
mately return o verdiet of not puilty even il the jory thought the del
violated the Taw. OF course, jurics in the United States sl sometim
convict when they believe that a linw is nnjost. and juries clearly Fave |
dosthaty but for the past several decades (with the exceplion of |
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SEUE— “vhimd) juries have officially not been supposed 1o do so. 10 easy to lind cascey

1 9 Corewe might ke the resull of jury nullification (jurics that refused o convict

. 2 who vielated the Fupitive Slave Aci by helping escaped slaves): but

ally casy (o find vesults that are profoundly disturbing (the notorious refnsal

wuthern all-white jurics 1o convie( for civil rights violations and cven

lers). Sometimes jury nullification occurs when jurors reject a specific law:

nublification of faws requiring the return of fugitive slaves is a clear exam-

But jury nullilication can also oceur when jurors believe that the law is lepir-

12 bul special circumstances make conviction unjust: for example, if

sndant broke the law without knowledge or inten( (such as. a young man who
“esapocket knife (o school without being aware that it is a banned ittem),

wstandard argument qpainse Jury nullification is that in democracy, laws
aould be decided by aff the people, through our clected representatives,
ad not by some small eroup ol jurors, What do vou think of (ha argiment’?
Calaw in our democricy was passed by an unjust or unfair process —for
Ssplesa lw was passed beeanse o gronp ol lobbyists bribed members of
Jnpress o pass e lawenot becanse iCwas the will of the people —would
b pustdy jury nallification of that law?
sother irpunion apainst jury nullification is that every defendant has the
“htto be icd under the smme law, Hinrors in Miami do not ke a lnw and
wide to nullify it while jurors in Jacksonville Favor und uphold the law,

“of

endelendants in Jacksonville and Minni are not being treated equally. Is
ihastrong arpument agains Jury nullitication?
~wvid C Brody (in “Sparfand Dougherry Revisited: Why the Court Shouid
saruel the uey ol its Nullitication Right > American Criminal Law Review,
Tume 33 (1995)) proposed (hat judges give ihis instiuction o juries:
While it is proper and advisable for youto follow the law as T give ir YOU
the foll = ot required 1o do so. You must, however, kecp in mind that we are 4
Hon poverned by laws, Refusal to follow the court’s instructions as 1o the

ments of the ceime(s) charged shord occur only inan extraordinary casc,
Jdence

s You
_ve il o

s Tinding the defendant PHHLY IS repugnant (o vour sense ol justice vou

ald Tollow the instbruction on the by s piven to you by the cour(,
vewapprove of that fory instroction? s i1 (oo lenient, 1oo strict, or just

o

ton Jus
thus e

endant !
s refus.
e powe
adiana

sewho favor jury nallitication belicve i should be used only 1o preven|

mjust conviction of a delendant: bu Jory anllitication should yever ho
~Hloconvier someone who i actually mnocent under the law, For example,

pose that in our state there is no “pood Samaritn™ Taw: (hat is, no law
Sdiring that one give assistance (o (hose who are m danger or warn others
Sanger, While driving at dusk, Joe notices thata bridge has been washed
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ok he stops his car and turns around, but makes na elTor (o warn @ o
hie meets ol .Hn.‘ severe danger, and in the gathering dackness (he drive
car plunges into the river and drowns, The jury concludes that Joe is
under the law; but they think he is morally repugnant, and that there
be alaw against Joe's act, so they decide he should be convicted anyw
Advocates of jury nullification would insist that the jury acted wrong/
folflowing the taw in this case, but that it may be right for the fury o 1
conviet someone who has violated the law. Is that o consistent view!

deffrev Abramson

also acquit when it finds

.. Philosophicalty, jury nullification
law fust but agreces that o

is o close coustn 1o the theory of civil
disobedicnee, Tn our own time, Martin
Luather King, Je. was a feading advo-
cate for the view that individuals have
a moral responsibility to disobey
unjust Taws™ Bul King accepted the
state's anthority to punish bis nels of
lawhreaking, In fact, willinpness (o

Tt
apainst the particutar de
trial would he anjust,

Jury nullification is m
doctrine, promising toopis
to the sometimes empty
dicts  rendered  aecordin
selence.” Authaovized oo
imight move from merely
the defendant violated the
ther deliberadion aboul

accept prndshnent wag asign that the
disobedience was o challenge lo a pat-
teular unjust Taw and nol Lo the state
clans vaised by acts ol ciy

as o whole,
rnical

ey nollification takes the classic
theory of civl disobedionee one step

cnce: instead ol mee
bhecause the Ty has been

Puvther by inviting the jury not to pun- - aollilying jury would Tiave
ishjustificd aeis of Tnwbhreaking, o the justice of the cause ¢

was  violated, Som

the jury agrees that the broken aw is - Taw
causes are srand, as was th
jurics deliberated whethe
the Fugitive Slave Taw

nnjust, then, say proponents of nulli-
Fication, it should aequit rather than
convicl the defendant. The jury should

JelTrey Abramson, “Juries and Highev fustice,” Wethe Jirye The Jury Svstenn
Democraey, Chapter 2 (Cambridpe, MA: Flarvard University Press, 20000 0] -9
1994 by Basic books, o division of FarperCollins Publishers Tne Reprivted by |
Harvard Uiniversity Press,
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durors Should Be Permitied 1o Follow Their Conscicnees 12

@0 helped runaway slaves atiain

edom, At other times, the (ension
ween law and conscience concerns
seromatters, such as enlorcing
dor laws during Prohibition. But,
Sanyone who lakes seriously the
<as a bridge between community
ves and the law, jury nullification is
crong plank. Tn essenee, nullifica-
empowers jurors (o appeal (o
tmental principles of justice over
above e writien fw,
There s however, o vicious side
ary nullification that Americans
sl oo well, The moral case or
deht foundered and sank over the
ol races I the South especially,
shite jurics repeatedly refused 1o
ict whiles charged with miurder-
clacks or civil rights workers of
race. Few bothered to use the
Proullification™ 1o deseribe the
Aol the not puilly verdicts Tor
ettt Titls or Viola Liuzzo's mur-
snobul i was also no seerct 1hal
cerdicts flew in the Tace of holh
vidence and the Taw, As (he soci-
= Gunnar Myrdal noted in his
catudy of American racisin, the
ern all-white jury beeame o
Hlor Toedd racisn and o prime
whe to enforeement of national
rights fegistation. The obstacle
the wore salid beeause, in onr
wstem, a nol puilty verdiel is final
anreviewable,
Fhis is not just a story about (he
wopast, In Mississippi in the late
alormer Ku Klux ] leader
ol plotting 1o murder o black
ooreportedly told an associale.
Clworry. . Nojury in Mississippi
Jeconviet someone over killing o
a7 The KKK Teader was tried
e jury deadlocking cach time,
TOCR Nlos Klan panmen apened

fire on marchers in an anti-Klan vally in
Greensboro, North Carolina, organized
by the Communist Workers' Party.
Five marchers died. An all-white jury
(including one juror who said, 11 less
ol a crime to kill communis(s™) found
the gunnen not guilty on all charges,
The not guilty verdict barred any state
retrial of the Klansmen on 1he same
charges. (The Klansmen were subse-
quently tried i federal court on sepa-
rate Tederal civil vights charges, but an
all-white jury acquitted the defendants
again in 1984.)

Episodes such as the Greonshoro
and Mississippi trials undercut any
innocent faith in nullification o pardon
defendants. Once we grant jurors the
right (o set conscience above Law, we
have 1o Tive with consciences we admire
as well as those we despise, As one eritic
pul it an “invitation (0 jurors (o vole
their consciences is inevitahly an invila-
lion to greater parochialism, 1 ocil
biases .. are feaitinmated atid
activated .o immunizing ]| criminl
acts visited upon memhers of socicy's
diserete and nsular minogities,

Stripped of moral stature by i
serviee to cacism, the doctrine of nulli-
Reation isin virtnal eclipse today, Only
twey states. Indiana and Mavvland, roe-
opnize the doctrine and vequire jndpes,
apon the request of o delendant. 1o
apprise the jury ol its vich (o disrepard
the Taw in favor of an acquilial,

b every other stale wnd in the fod-
cral system, the doetrine haog passed into
history. In California, Operation Rescue
Jurors heardas all California jurors
hear that they had “a duty 1o apply the
Faw as T pive 1010 vou (o Lhe facts oy YL
determine them” The Mussachuselis
Lrial Juror's Handbook states that the
jurydecides the facts - bt does o
decide the rnfes of Taw 1o b applicd 1o
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the facts in the case. ... The judge tells
(he jury the proper rules of law required
to resolve the case.” Pennsylvania’s
Handbook for Jurors is similar: “It is
the jury's function Lo determine what
facts are established by competent evi-
dence [but it] is the judge’s responsi-
bility to tell ... the jury the proper
rules of Taw required to resolve the
case. ... [The] judpe instructs the jury
on the law which must guide and gov-
ern.” During deliberations, “the jury is
free to delermine the procedures it
will [ollow ... as long as the judge’s
instructions are followed,”

In some lederal courts, the jury is
greeted with an cven more explicit
statement of its duty to follow the law:

Ladies and gentlemen; You
now are (he jury in this case and 1
wanl to take a few minutes to tell
you something aboul your dutics
as jurors. ... JL will be your duty
1o decide from the evidence what
the facts are. You, and you alone,
are the judges of the acts. You
will hear the evidence, decide
what the facts are, and then apply
thosc facts to the law which T will
give to you. That is how you will
reach your verdict, In doing so
you must follow that law whether
you agree with it or not [emphasis
added].

These instructions illustrate the
strict division of labor between judges
deciding questions ol Taw and juries
deciding questions of fact, But, for all
its lamiliarity, the idea that jurors
must have nothing to do with the law
marked a [undamental shift, a deep
decline. in the democratic functions
the jury once exercised in England
and America, Well into the nineteenth

century, criminal juries frequently
civil juries occasionally) were instru
that the judge’s stalement of the
was not binding on them, that
could determine for themsclves v
the law was. Juries in England used
authority to become the first (o ex
legal protection to Quakers assem
in peaceable worship. Jurics in
American colonies found that new
pers had a lawlul vight to print "1
criticisms of government long bt
legislatures recognized truth
defense in seditious libel cases. Ax
until the Civil War, defendants ch
with violating the Fugitive Slave
appealed to juries (o judge the
invalid, Well-known examples su
these itlustrate the substaniial con
tions that juries, equipped with the
to decide questions of law, once m,
upholding civil liberties. ,
The Tact/law distinetion, so s
posed in judges” instructions 1o
today, is, however, a fiction thi
dom corrals the behavior of
jurors, Dven critics of jury nullifi
concede that eriminal jurics ha
raw power to pardon law-bre
because there is no device for 1
ing a jury that insists on acquil
defendant against the law. Opp
of jury nullification thercfore fa
on a technical distinction betwe
conceded power (o nullify
denied right to nullify, They in
this distinction because it i
major practical implication:
should nol instruct juries about
cation because 1L is nol a powel
have any lawlul right to exercis
Much of the debate over ju
lilication is about this formal i
whether Lo instruet or not, Det
ol jury nullilication argue in [
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Csently (an. ~peninstruction: anything less mis-  from openly deliberatiy -
~instructc ' ads the jury about the full extent of justice ol enforeing the [
ol the la vpowers and may produce convie-  doubi forced Irequentis in <
. that the ms ajury knowing aboul nullifics- eling their views on the jua
elves wh. nowould have rejected as unjust. into “approved debate™ abon o
b used b cors who grudgingly conviet because  dence or facts, But, il jurors .
o extern v mistakenly beliove that they have (o nullity on the sy, would v -
assermble chowe may leel deccived i they  betrer 1o recognize in thenr
wos arneadter trial that they had the jurors do in practice? Woulid e
L newsyp wer Lo aequil. ity of the debate about fow s
i e Critics retort that nullification Justice be better if jurors were 10
ang befo: sruetions conflict with instroctions  that such debate was part of theh
cuth o as wrors that they are duty-bound (o finction, that we cherish (rial b o
s And oly the Taw whether they accepl it precisely beeause we expodi ordina
ats charg not. Officially inlorming jurors  citivens to repudinte Faws, or instaness
Slave 1 Lthey have the power 1o nullity  of law enforcement. that are FepE
o the e id confuse them: it would also  {o (heir consciences? These are the
e such caten the unpartiality ol justice questions Twish to pursue, by revisitin:
b contril 1othe anarehy of conscicnee, as (he history of jury nullilication,
th the ric s opick and choose against whom
moe made aforce the T, Open imstroction Mullification’s Riee arved el

SUCVON cneourape jurars 1o nul-

0 sbur by portraying nullification ay Jury nollification orew ont of o ocrer]

Lo jur cther thana power Phe present claim that jurors have e richt o
cothat s neeoent of keeping mum about decide all questions of fiw MUECCSSENY T

of aen deation may be hypoeritical, but veach o verdict. According to s brosad
JHificeat drres that purors will nullify only claim, jurors have the vight to dispepand
s have dreme cases of conflict between judicial instructions and aerive o Hher
ebreats ad conseicnee, owre resolution of all contested niiters

for reve: che debate over nullification of Taw al (rial,

squitting selions is important, but it some- Jurors” right Lo decide questions of
Opponey obseures the overriding fact that lyw gives then considerably greater

e lall bee seontinne to nullify, whether offi- awthority than jury mullification isel?
clween mstricted about their options or requires, The vight (o nollify is mrrow.
voand ¢ Cltmately I think all sides must permitting jurors only the vight not o ]
Svoinsist Cthal verdiets according 1o con- apply the Law, The erueial stentfivinee ¢ J
it has ¢ Srare so deeply entwined with  (his restriction is thal jurics can aullin |
m:ojuds —ovimages of the jury that jurors only o acquit. never (o conviet, 3y con '
SOt nul theirconscience pather than the (rast, the ripht to decide questions o)

WO rood many cases. and the  aw enlitles Jurors Lo apply their o

Teise, mible cones at that, . mierpeetation ol the lw (o cithe e
Jjury by onedification lves onseven detdiment or (the beneflit of o deferdant,

sl issoe iy banished from the Logically spealing, it is possible
Detend. ShBstoljury ehis Batits life s o defond jury nullification wiile

i favor wcanse jurors are discouraped rejecting the notion (hat jurics lve




130 DEBATE7 Jury Nullification
any general right to decide questions
of law. After all, it is one thing Tor a
judge to tell the jury what the applica-
ble Taw is; it is quite another {or the
judge o require the jury to apply the
law: But historically, jury nullification
was debated as one example ol the
broader claim that jurors decided ques-
tions of law. The classic arguments came
into English law in the middle of the
seventeenth century, made by dissent-
ing groups such as Levellers or Qualkers
on trial for treason, scditious libel,
untawlul assembly, or disturbance of
the peace, Defendants appealed to
the jury to be “judges of the law,”
never quile specilying whether they
were calling upon the jury to reject
English law as unjust {to nullily it) or
simply (o find them innocent under
cxisting, laws (despite judicial instruc-
tions to the contrary), At any rale, the
right of juries (o decide questions of
taw became « rallying ery for political
and religious minorities throughout
the scventeenth century: in  the
colonies it turned local juries in (imes
of crisis into cenlers of vesislance (o
parliamentary law. . ..

In virtually every jurisdiction’s
handbook for jurors, the same mechan-
ical description appears: lind the [acts,
and reach a verdicl by applying what-
cver the judge says about the law to
those lacts.

But the scarch for a strict division
ol Iabor between jury and judge cre-
ates a number of practical problems
for trials today. First,, .. the division
of Tabor docs not hold up well in
practice. The more we emphasize the
remoteness of law from the experi-
ence of the average juror, the less
credible it is that jurors receive sud-
den enlightennient on lepal matlers

simply by listening to the judge’s fis

ous, quick-paced, jargon-laced set

instructions.

manslaughter in Massachuselts, |

unlikely to suddenly understand

For instance, il T do not und:
stand what differentiates murder fi

-
i

|

because a judge instructs that murd

requires malice and that malice ds

4
i

nol require any ill-will toward the

tim but includes a deliberate purps

to injure without legal excuse or pa
tion. Nor were jurors in the Bernh
Goelz trial likely to understand 1
the judge’s instructions whether Gig

y

acted lawfully in sclf-delense, if

mistakenly thought he was [
deadly attack. In a Philadelphia r

teering trial in 1993, several jurors =

guilty but voted to conviet hec:

they mistakenly thought a huny
was unaceeplable.

Legal realist critics have poi

out since the beginning of the cen
that modern jury procedures .

charade: we have judges po thre:
the motions of ins(ructing, jurors vz

law and tell them they nust abid

the instructions, but we suspect

jurors do not fathom the instrue

and fall back on thelr own gut 12

fions or common sense in deci
how the case should come out. To

one who has ever witnessed a jis

instructing a jury, it is clear tha
system does not even pretend the
instructions are meaninglul, Rarel:
jurors even provided with wi
copics of the instruclions: little ati:
is made to translate jarpon into «
mon language. Most annoying ¢
juror questions about the instruc
are usually rebuffed with verb
rereadings of the same instructior

|

i

i

that they did not believe the delen:sy

4
E
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The cecond difliculty, as our pre-

Sccessors apprectated, s that the

wld outside the courtroom does nol
sutly divide questions of Tact from
sestions of Taw, When we ask jurors
decide, as o matter of fact, whether

odefendant acted with malice, we
“easking thew to make a compli-

ed assessment of the nature of the
rendant’s mental state—an inquiry
different trom finding facts in the
w did what, when, and where sense.
label the defendant’s behavior
licious s partly to find the histori-
facts, but i is also (o render g
soment about its blameworthiness.
“osare constantly presented with
womixed gquestions that jump the
veinl daw/Tner boundary, This is
i neglipence cases, where juriey
cde the et of whether o defen-
s obelivior fell below the beliav-
sopected of aoreasonable person,
truc in obscenity cases, where
Svoapply “contemporary comma-
standards™ to decide the fact of
Der the work in guestion is pornoe-
hic. 5o heve too, apainst official
ryowe have 1o admit that juries do
Cwe say they are not equipped (o
hey decide what the Taw mceans
wegligence™ or “obscenity™ or even
der”
Fhe practical impossibility ol abid-
o the Tact/law distinetion casts o
zht on the carnest attempts ol
denn Ly Lo stamp out the tradition
nulhlication, Fhistory teaches us
trors escape from all kinds of legal
whets dusigned to restrain consei-
~acquittals i eriminal trials,
vl Lhis is the way (0 oupht (o
Jiany ol the arguments that the
me Court laid down in Sparf
g juries ol any ripht to decide

lepal questions, have no relevaner 1o
what jury nullification is about- - the
right Lo set aside the Taw only (o acquit.
never to conviel. As a doctrine, jury
nullification poses no threat (o the
accused: it is in facl the tme-honored
way ol permitting juries to leaven the
law with leniency,

To permit jurics to show mercy by
not enforeing the law in a given case is
hardly to destroy the fabric of u soci-
cty under law, Indeed, putting pres-
SUre on jurors to convicl against Meir
conscience would scem Lo threaten
the inteprity of the law tar more seri
ously. Qur current system. in which we
tedl jurars they must apply the iy in
every case no matter how uojust the
resulis seem (o them. opeos the chasm
hetween law and popular belicls thal
the jury system exists (0 prevent,

This is nol Lo deny that jury nulii-
fication somelimes goes hudly
There is no denying, as the Supremc
Court said in another context. thai
“the power to be lenient is the power
to diseriminate.” 1 is for this reason
that the Muassachusetts allilinte of
the Amervican Civil Libertios Uinion
(ACLUD took a Tirm stance apainst o
bill, mntroduced in the state legislature
in 1991, that would have amended the
jury trial handbook to inform jurors
that they could acquit “according 1o
il they felt “the Taw
as clinrped by the judpe is unjust or

5

their conscience”

wrongly applied to (he defendant (s
The ACLU chapter belicved that
Clurors often manage lo control their
own strong prejudices beenuse the
judpe tells them they must,” s fear
was Hial jury nullification woutd be
AN open invildltion for jurors 1o
wnleash their prejudices in the name
of conscicnee,
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The ACLU afliliate’s stance against
jury nullification is a suceinct expression
ol the collapsed faith in the virtue of
jurors that drives the declining role of
jurors at trial. In that group’s judgment,
jury nullification encourages jurors
not to rise above law to consult funda-
mental justice but to fall below law
into brute bias. One is left to wonder
whether the rejection of jury nullifica-
tion is not a rejection of the idea of the
jury alt ogether.

Suppose we were (o inform |um1s
that nullification is an option. Is the
Massachusetts chapter of the ACLU
right (o fear dire consequences—a sud-
den bursting of prejudice through legal
dikes? In the two states that do instruct
about  nullificalion—Indiana  and
\/Lnyl(md~1udgu have not delected
any dramatic rise in the frequency of
nullification. Alan Scheflin and Jon Van
Dyke, the leading scholars of jury nulli-
fication, reported recently on an cmpir-
ical study where (he effect of jury
nullification instructions on  moek
jurors depended on the issue involved.
Nuries given nullification instructions
were not more likely to acquil a college
student charged with driving drunk and
killing a pedestrian; in fact, they were
less likely o acquit than juries given
standard instructions. On the other
hand, receiving a nullification instruc-
Gion did increase the number of mock
juries that acquitted a nurse charped
with the merey killing ofa ter minally ill
cancer patient, It is encouraging that
nullification instructions left the mock
jurors able to distinguish the merits of
pardoning the nurse and not acquitling
the drunk driver.

[n 1983, a California murder trial
demonstrated the dwarting of delibera-
tion that comes from denying juries the

right to nullily. A seventeen
shot and killed a marijuane
tarmer during a botched atter
crops from the farm. In ac
with the felony murder rule,
instructed the jury that a kil
mitted during armed robbe
be considered first-degree
After deliberating some tim
returned o ask the judge
was compelled o lind the
guilty of first-degrec murder
that the killing occurred

armed robbery, At this point
only one forthright answe:
should have becn apprised ¢
to nullily,

Clearly,
with the issue of
quences of the felony murd
was searching for a way (o
defendant of less than fi
murder. In reacting this
felony murder vule, the ju
behaving strangely but rat
with sentiments that h
many other states (0 abanc
by 1983, But the judge
silent about nullilication
repeated the instruction
murder is lirst-degres mt
if the judge was nol origin
to volunteer information
fication. surcly he answ
rectly when the jury br
issue on its own. An c¢n
deliberation was cul off,
appears (o have been cut
the jury returned a first-
der conviction.

Whether such a ve
sented the jury’s consider
pendent judgement of i
case, we will never know,

the California Suj

the jury was
the ha

that




Sn-year-o
na-Erowin.
remptton
aceordan:
‘2. the jud.
silling cor
eIy was
ce murd.
.me, the jur
- whether
~ defends
il fowr
during
S there v
crothe o
i po

cstruppls
ash cone
ler rule:

way (o
ATy WS T
her in o
d o cat
~Jon thet
Femal
aud sim
that feh
prdler, B
Ay oblis
shout nl
cred ine
aached
“ire Hine
- oral leas
oI, hecu

degrec

sdict rey
adand i
e in
We do kr
reme O

spheld the conviction but reduced the
“unishment to that for sceond-degree

nurder, finding the punishment of

srsl-degree murder (o he so “arossly
sisproportionate to the offense™ in the
case as 1o constitute cruel and unusoal
sunishment, Thus, the Court ended tup
zaching exactly the judpment the jury
as not permitied to make. ., .

Either openly displayed or hid-
annullification remains g imeless
rategy for jurors sceking to bring
wointo line with their conscience,

Jirons Should Abwavs Follow the Lo 1

This reconciliation is what the
system is aboul, for better or wior
Official disapproval of jury nultlifi-
tion may drive it underground.
But, as long as we have juries, we v
have nullification and verdicts acees
ing to conscience, Some of those v
dicts will outrage us, oihers will s
us. But always nullification will give (-
the full drama of democracy, as citizen-
jurors assume on our behall the task o
deliberating about law in relation o

Justice, B

” WAS

AW W

Meark Dieyer

Tnotin favor of letting juries nullity
“meaning ol the law. Obviously, it is
“ply acfact that they can do it when
avwant Lo, But Tdon’t think that it is o
dprineiple toinstruet the jurors and
dand theny they can do that, There are
< philosophical reasons and some
wachical reasons Tormy views, 1ol

1

e a e of those with vou,
You and Feleer the legistators that
o laws: you and 1 oeleel the
e and prosecutors (o enforee our
« When someone. even a juror, nul-
sexisting law, he s nullifying onr
wwhichowe ave free to change. il we
we them, Bul we are entitled Lo ask
s Lo respect the Taws as Tong as

ey remain in Torce, We don't live i
the days ol John Peter Zenger wher o
roval povernor was enforeing, the il
ol the [King of Fngland. We live in o
sociely where we may chanee the a1
we think it unjust, TP we think that thie
who abet saicide do not deserve 10 b
punished then we can chanoe the Liae
we think battered wives should b
free 1o shoot their hushands, then w.
cin say that is w defense under the o
[T people believe thal certain principhes

shaould be cnacted into the law, then
they can vote for representatives whe
will enact those principles info the L,

The question far us is whether
any group ol twelve people. chowen

Ehwyer ULy Justice and Jury Nullification: A Debate,” Crininal L Budletin Noluim

cimber TOY93):00-09, Reprinted by permission of the publisher and author.
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through an imperfeet system of jury
selection to judge a particular casc,
should be free to ignore our law and
impose their own view of how society
should be vun. [ think it is democratic
to impose the law vather than their
individual views. ., .

[ don’t think there is a need to
encourage this minority of twelve (o
npset the rule ol faw. The practical con-
sequences will be far more deleterious
Ian advaniageous, You can, ol course,
conjure up some difficul! issues such as
abetting suictde, but frankly I have not
seen o smcide abetior proseented in
Mew York State, eertainly not in New
Vork County, since Uve heen around,
We don’t have that many wives who
Kill their husbands cither, whether bat-
tered or atherwise. Frankly, T think
those who do it should be punished,
But tor every one ol those cases, i you
disapree with me, T ean give other situ-
ations where you are likely 1o feel dif-
ferently about the ability of juries 1o
nullily what is our law,

Suppose, for example, someone in
suffolk County should burn down an
abortion clinie, I takee it under this pro-
posat that those jurors in Suffolk County
weho considey the case would be asked 1o
constder whether they beliove abortion
momunrder, even though that is not the
faw of the and, and s therelore justifi-
able fo b down abortion ehinics. .
don’t think that’s & pood idea,

IMyvou ook at Alabama in the 19005
and posit tederal civil vights violations,
you wouldn't want those jurors told that
they may reflect community sentiments
and override the Taw that wounld other-
wise povern a criminal case, 1 s neces-
sary that a priveiple like the ability to
Kill one’s spouse be recognized, then
lers recopnize it in legislation. Lel’s nol

have juries randomly deq
are poing (0 recognize il |
case,

The Tast thing Uwant v
an individual (riat wherc
instruction might be piven
proposed instruction is ne
cover only those cases wihy
have a philosophical disag
astatute. Thisis to be an in
any defendant can pet #1
jury that they can feel sym
defendant, which is cxactly
ol what we now tell juror
jndpe now charges the jun
thy has no place i their
they are only (o consider (i

But how would this ¢
the drial in the jury room? f
ask:Which laws do we ag
which do we nol apree with
the burden ol proul in
should we impose o diffe
of prool? 1o we apree tha
tive delense shankd heoan
detense or shovld it be so
governmernt ought to dispr
reasonable donbt? SWhiel
here daswe dilee and wlvich ¢
we dishike” Dovs one et
fike anice gy For whonm w
sympathy oo oty verdict,
codefendant who did the s
Only after these consider
the jury try (o figtive out wh
one conmimitied o orime. |

that is what jurors are sup

Wihat
instruction have for earlicr
the trial? 1 asswme that
that can determine a erimin
be one that the partics can

implications

50 the defendant could arg
pathy and the prosecuions
that sale streels reguire o



<> (hat thes
. particular

dk abouti
48 kind ¢
ajury, The
Jestgned
- one migh
sment witt
uction
ald tell
thy for th
“10 OPPOsE:
SHCe Cve”
Sl symp.
dberation
- facls.
mpe altes
ws the jur
seowith ar
Da we i
0y case
it burd
“an affivm,
alfirmatl
aething i
ve heyo.
defond.
Jendant
want s
want to
Bk ol
qie thine
ions s
-other sor
don't the
~oned Lo de
would
* portions
Ay priney
b case o
LsUM up

—re for sy

Ccould arg
: convicts

Tweare going Lo determine matters (his
vay, how are we going (o get the lacls
elore jurors so that they can make this
vpe of judgmen(? 11, Tor U('\mp[c, the

—elendant appears (o be a first offender
sthe jurors, dowe let them know, when
nappeal for their sympatby is charged,
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pass have access o a wide variciy o
information that doesn’y in;]mu; hotory
a jury in a criminal trial. This proposal
would allow jurors (0 be informed o
and Judge frrelevancies, and this is no)
what jurars do best, The end resolt is
that the rule of law would be sacrilicd

wal he actually has a long record? Whal to the whims ol a few citivens. [ think
es that have to do with the jury’s fair ly the results would wreak harm. sinee the
msidering wheiher he committed :
cticular crime?

rule ol Taw protects minoritics agains

the majority. Arbitrariness and injustice
Tudpes considering motions and  would be introduced into the crininal

stators determining what Taws 10 jusiice systen. This is a bad idea, 12

ot s New

San Francisco in early 2003, B Rosenthal was convicted in o federl court O
weral charges of marijuana cultivation and conspiracy o grow and distribuie
'mmm Jnrors did not know that Rosenthal was growing marijuana for e
wlhol patients sulfering rom cancer, corebral palsy, and other severe il

dthat bis activities (though in violation of federal law) were legal umﬁ« v
dfornia’s Compassionate Use Statute (which California volers hil passed a
aosition 215), and that Rosenthal hid been de putized by the C Hy of Oukin ul
rovide medical marijuana for paticnts ynabie 1o grow theiv oswn. Jurors were
Shy the judge thar they must follow the o, and under (he provisions of the
wal Controtled Substancees Ao, Rosenthal was clearly puilty, Aler oy
ned more details of the case (that had bheen kept rom them <lm‘ing e Trind,
Tthe jurors -who had retormed o nnanimous verdiel of guilty—-called a press
crence 1o denonnee the verdict, The foreman of the jury. Che wles Sackelt,
. »I(|4 dthat the jury reached the wrong verdiel, and said he belioves it i the
s had known about jury nullification the verdict woudd have been not suilty,
fn 2003, 4 bill was introduced 1o the NMew T ampshire Legislatore that wonld
requine n| Judges to instraet juries thal jurars have a right to find a detfondan
ity even when there is sufficient evidence to establish that (he defeudant is
vounder the law, The bill passed the New Hampshire fHouse by vote of
=149 but faited in the Scnate,

are o Fired More
Cand Heansen v, DS 156 US ST Oelober Tern 89 s the VLS Supreni
tease nowhich the Couart ruled that Judges m,u] not cll jurors of the

mtonullily faw by judging both fact and law. Justices Ciray and Shiras wrole
mgcdissent. (This case can be found Wi Overz.ory,)
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