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Rosearch Scholar. University of Flovida Callepe of Taw,
Sanree:Doceit, Pretest and Trickery: lnvestigative Lics by the
Police. Chregon Liny Review, Volume 76 (Winter 1997).
Lying by Police Showdd e Cremeraily Probibiied
Advocate: Marparel L, Parls, Associate Prolessor, University of
Orevon School of Law,
Source: T Lying o Ourselves.” Oregon Law Review, Volume 76
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There are some elear boundarics that police investigations are not supposed b
cross. For example, police cannol “entrap” suspects into committing a crime

police can sel up a sting operation, in which they posc as drug dealers or prostr
(utes and arrest those who seek them out; but they cannot seel out cilizens anc

entice them into illegal acts, An undercover officer cannol offer a citizen a thou
sand dollars (o make a drug delivery, and then arrest the eitizen for drug dealing
in that case. the idex Tor the eriminal act comes from the police, and there is n
reason (o sippose that the entrapped cilizen was cager to become a drug deales
And of course there are other restrictions: the police cannot fegitimately beal .
confession oul ol you. or ohtain a confession by threats, or refuse Lo allow asus
pect avcess [o his/her lawyer. or subjeet the suspect fo such severe and profonges

uestioning tat the suspect heeomes paycholopically disoriented and physicalk

cxliusted, Tt bevond such obviously covreive measures, the Tines governin,
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legitimate police interrogation techniques become rather blurred, and alinosi
anything goes. As Jerome H. Skotnick and Richard A. Leo note:

Contemporary police interrogation is routinely deceptive, As it is taughl
and practiced today, interrogation is shot through with deception. Police
are instructed to, are authorized (0 —and do—trick, lie, and cajole to

elicit so-calied “voluntary™ confussions,

Amony, the routine deceptive lechniques praciiced during interrogation are mis-
representation of the seriotsness of an offense (a suspect might be told he B
being charged with murder, when in lact the crime vietim's injuries were 1ot
lethal), making false promises (o the delendant (such as promises of lenieney).
and pretending to have evidence (such as lingerprints or the confessions ol other
members of the group). Are such deceptive techniques legitimate methods of
police investigation? Should there he tighter restrictions on police methods of
inlerrogation?

Christopher Slobogin aprees with a pencral prohibition against lying. but he
believes (hat deception by police —though it causes some serious harms—can b
justilied as a special exception: lics to publicly identificd enemics arc lepitimale,
and criminals are enemics of society, But this requires, Slobogin insists. that the
process he public, and that those suspected of eriminal hehavior recognize that the
police view them as cnemics. Margaret L. Paris welcomes Sloboght’s concern over
the proper Tinits of deceptive police inlerropation, bul helieves that e does not
oo Far enough, Beeanse of the destruct fve conseguences of police deception. Pars
wottld allow deceptive interrogations onby in (he most extreme and extraordinary
cireumsiances: when sueh deception is the only possible means of saving fives.

A

o One recommendation tor dealing with the problem of deceptive
interrogation techniques is to videotape all interrogation sessions. so thal
the jury could judge whether con [essions were penuine, and a judge could
decide whether a confession was obtained under coereive circumstanees
(and so should not be admitied as evidence). Should videotaping be
required? Would that solve the problem?

o In one of the most common forms of deception employed by police
interrogators, the interrogator pretends to be deeply concerned for the
welfare of the suspect, and tries to convinee the suspecl —under the puise
of cancerned friendship— that confession would be of greal benefit to the
suspeel (Cthe District Attorney would think more kindly ol you it you conld
cxplain why vou were justified in commilting the erime and make people
niderstnd your situation,” ete.). (nder Slobogins model of what counts as
acceplable deceptive inferrogation. would that sort of deceptive practice e

y

prohibited
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o A common concern about the practice of police deception ininterrogatio
is that iCis difficult to prevent the further spread ol such deception: J1we
hecome accustomed to lying and faking evidence in interropations, would
that make it too casy to take the next step and actually fabricate evidence
(il we're “certain™ that this suspeet is guilty); or perhaps go from lying ot
suspect (o lying to a jury during the trial? Ts that a realistic concern?

e Paris asserls that “1¢ harms a society when the officers who enforce its faw
behave like the worst used car salesmen.” Paris does not nole any specific
harms that are cansed Lo society from such police behavior: would it be

possible (o Jist such specilic harms?

Christopher Slobogin

A lie ds astatement meant to deceivie
Many police, like nuny other people,
lie occasionaltly, and some police, like
some other people, lie routinely and
pervasively, Police lie Lo protect inno-
cenl viclims, as in hostage situations,
and they tell “placebo lies™ to assure
or placate worried citizens, They tell
lics to project nonexistent avthorily,
and they Hie to suspeets in the hopes
ol gathering evidence of crime. They
also lic uunder oath, to convict the
guilty, protect the puilty. or frame the
innocent,

Some ol these hes are justifiable,
Some are veprebensible, ying under
onth s perjury wd thus rarely permis
sibie, On the other hand, lying that s
necessary o save a life may not only be

acceplable but is penerally applaud
(even if it constituies perjury ). Mo
types ol police lies are of murk
morality, however, by particular, c
siderable disagreement exists over
permissibility of lying {o suspects a
means of gathering evidenee, U
police want 1o uncover a conspira
scarch a house, or obtain o confessic
may they i inan effort fo doso?

grure of Inve

1ol Wiy They

Of the many varictics ol lies police
the most prevalent type is probalbily |
lie tald o catch a ceriminul. il o
because apprehending perpelrators
crime is a primary job of the police,

Christopher Slobogin, “Deceit, Prefest, and Trickery: Investigative Livs by the Police,” Oreg

L Review, Yolume 76 (Winter 1997), Reprinted with permission frons the pubfisher and

author.




“surse, les o cateh eriminals can be
Srected al nonsuspects whom the
~olice belicve have uselul information.
“ost, however, are aimed at (he sus-
nects themselves and oceur in one of
hree  contexts undercover  work,
-earches and seizures, or interropation.
'n cach of these three contexts, the fol-
lowing discussion borrows [rom the
ociological literature in exploring the
Jature and causes of police lies and
“hen briefly reviews the law’s (usuatly
wccommodating) response (o them,

Underenver Waork

Cudercover work is by delinition
seceptive. Tt normally involves out-
el lies, Typically, an undercover
senl pives or preseints a ke identity
d oo fabricated history, denies any
Svolvement with  the police, and
Sngages inany number of other lics.
For example, an agenl night pose as o
Sver, a prisoner, a priest, or a member
1 the Malia; in playing such rofes,
wing s inevitahle and extensive,

Law enforcement’s justification
“or this type of deception is (wofold,
First, certain types ol crime—for
astance, so-called “victimless erime.”
raud, narcotics sales, orpanized crime,
nd lerrorism—are considered diffi-
Sl o deteet or prevent through othet
Seans, Second. independently Tron
Slving o particular crime. tndercover
vents and informants pather gencral
Sformation about criminal activity
nd the key figures oot that i
qoueht to be otherwise inaceessible,
These ohjectives have ledevery major
~olice department to devole stpnili-
St resourees (o undercover work
w police officers and by “snitches”
~eerttited Lo work for the police.

Deceit, Prefext, and Tricker

The Supreme Court has given
leeway to this type ot deceplive aciive
ity. Indeed, even the Warren Cotnrt —
popularly perceived as the most liberal
group of justices in the Court's history
on the subject of criminal suspects’
rights—expressed a strong aversion to
regulating undercover work. The estab-
lished basis for this stance, found ina
pumber of Court decisions, is that one
assumes the risk that one’s acquain-
(ances are povernment apents, any
cxpectation o the contravy s inreas
sonable and theretore not protected by
the Fourth Amendment. Accordingly,
s o constitutional matier, police need
neither a warrant nov any level of suspi-
clon before engaging in undercover
operations. . ..

Phe message to the police s that.
a5 fur as the law is concerned. they
have virtual carte hlanche to engape in
deceptive undercover work.,

HSearches and Selzwres

Lying meant Lo cliccluate a search ora
seizure is routine practice for many
police officers. Such fies come in al
least (wo varicties. The first involves
lying about police authority o con-
duct the scarch or seizure. Tov
instance, police may state that they do
not need a warrant when they know
the Taw requires they have one, asser
they have a warrant when they do not,
or state they can get a warranl whaen in
fact they know they cannot, This Tast
ruse, desipned (o encourage acguicess
cence [rom an otherwise unwilling
person, is one among may deceitinl
ways of oblaining consent; e slice have

also been known, lor instance. Lo put
motorisls 1o sign a consent form fora
car scarch by misrepresenting the




S PDRBATE?Z

form as a ticket. Finatly. the police may
simply miake up aedason for conduct-
g i search and seizure, such as when
they fabricate a traffic violation as a
pround for stopping, a car.

The second type of hie misrepre-
sents the police’™s purpose. not the
police™s authority, These so-called
“pretestual” actions arise in a number
of contexts, For instance. {he police
might ask for permission to enter 4
house [or some innoOCUOUs purpose
(such as investipation ol a nonexistent
baeplary), when their actual intent is
1o conduct asearch of its interior once
Pnside. A simitar, extremoely common
Fuse s an elfort topel bietter fook at
a car’s peenpants and contents by stop-
ping, the car fora (eafTie violation, one
which s not nrade up (as deseribed m
the preceding, paragraph) bu which is
pover or rarely enforeed except in pre-
textual situations, fn the same pretess
tial vein is a lie 1o geta suspecel 1o
“eome quietly” rather (han risk a vio-
fent arrest o d police squppestion”
{hat a person have a “ghort chat” with
olficers, whose real intentions are 1o
qeize the individual fora much tonger
period of time. In all of these situa-
tions, the police have the technical
Jepal authorily Lo enpage in the act
Aased o consent orsome minor viola-
Gion ol the Taw but are dissembling
their purpose.

Ax with undercover worl, the pri-
mary police ju:;iil‘iwaiimx for both types
ol deceptive searches and seizures s
their efficacy al catehing, eriminals.
According to Jerome Skolnick, a vel-
oran observer of (he police, th (ypic:\l
police officer believes thal he has
“the ability o distinguish hetween
puilt and inocence” and that onee he
has decided that someone is puilty (or

Police Deceit and Trickery

sugpicious), he “ought to be ree |
employ the techniques of his trade,
Skolnick implies that lies 10 susped
about police authority or purpose ar
45 far as the police are concerne:
“rechnigues of the (rade” that shou
be fostered rather than crilicized.

This assertion is borne out by
observations ol sociolopists Thonm
Rarker and David Carter. who al
conclude that many police endorse
«end justifies the m cans” approach
deception, One statement they rep
seems particularly illuminative on 'l
core, Told that his deseription
police methods for obtaining cons
counded like "a lot of Ties" one ofli
responded: It is not police tying: i
an art, After atl the criminal has e
citutional protection, Fle @b
through his teeth. Why not us? W
Fair is fair”

The sentiment that “it fkes i
fo cateh a liar” apparently reson
with many police officers, Pavticul
interesting is the officers veferend
police lying as ap “art which b
(ails with Skotnick’s ohservation
police see fabrication as part ol

cralt, Tt sugpests thal, i this inves

tive context, police do ot think
are “lying atatliihey are merely
ing « role.

(n short, police view dea
searches and seizures as preofuss
investipative (ool --the maral ¢q
lent o unrdercoves investig
While courts presumably dis
with fhis stance when the lie
about police authority (because
claimed authority dicl not exist
the Fourth Amcndment is viof
most have put their fmprimatur
much larpger calegory ol pret
cearches and seizures. /A [ter intil




it would do so on more than one occa-
sion. the Supreme Court ilsell recently
alfirmed that the typical pretextual
police action docs not violate the US.
Constitution. In Whren v. United
S(ates, which explicitly upheld a con-
cededly pretextual raffic stop, the
Court stressed (hat the subjective
mental state of the police is irrelevant
(0 Fourth Amendment analysis in
most situations. As a result of deci-
sions like these, the police know that
s Jong as they have o legal explana-
oo for their action, any duly limited
entey. stop or seizure will nsually be

sonsidercd constitutional regurdless of

the hidden agenda.

Indesropgalion

As with undercover work, fabrication
i the interrogation context is npealy
weknowledged by the police foday.
Indeed. the leading interrogation
qanual, authored by In bau, Reid, and
Buckley, continues to preach vigor-
austy the merits of deceptive inlerro-
sation techniques, despite  the
supreme Court's implicit criticism of
we of its carlier incarnations in
Wiranda v, Arizona, The technigues
hey espouse inctude: (1) showing
ake sympathy for the suspect by
weoming his “friend” (c.p., by [alscly
Stinp a poerson suspected of rape
ol the interrogator Bimself had
roughed 10 up” with o eirl in an
dempl fo have intercourse with
o1y (2) reducing feelings ol guill
srough lies (e.g., by telling a person
aspected of killing his wife that he
s ot as “lucky” as the interroga-
v who had recently been on the
srge ol seriously harming his nag-
~ng wile when the doorbell rang): (3)
Cagperating the crime in an eftort o
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prod the suspect into negotiating ot
in hopes ol obtaining 4 denial which
will indirectly inculpate the suspecl
(c.g., accusing the suspecl ol stealing
$40,000 when only $20,000  was
involved); (4) lying that supgests the
futility of denying the truth (e
statements (hat sufficicnt evidence
alrcady exists to convicl when it does
not); and (5) playing one codelendant
against another (¢.g., leading one Lo
belicve the other has conlessed when
no confession has oceurred),

Many other deceptive teehnigues,
somewhat less openly acknowledged.
are associated with giving the warn-
s mandated by Miranda, For
instance, police might tell the suspec
fhat “whatever you say may be used
for or against you in a courl ol law.”
despite  the  fact that police  are
extremely unlikely (o (estity for the
delense in any subseguenl proseet
tion, They niight also mislead the sus
pect into belicving that only written
ciatements are admissible or that
state-paid attorney will be provided
only once the individual is in court,

As with the other investipative lies
discussed, the police helieve these
(echimigues are necessary 1o colch
criminals, in this situation because of
(he suspeet’s natural refuctance Lo
respond lo direct questions and the
gencral prohibition on physically coer-
cive interrogation practices. . ..

which Police Lies A

. In recent limes, probably the et
known freatment of lying aned its | usil
fieation is the work by the morl

philosopher Sisscla Bok. Because bur

Framework foy evaluating decept

(hrows considerable  Hght oty
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pature and moral viability of police
lying, this Article will rely primarily on
her work. ...

Roek’s Framework

Rok bepins by asserting that lies
require a reason. They require a vea-
son becaise, more 50 (han truth, they
have routine deleterious effects on the
hearer of the statement. the maker of
Mo statement, and society at large. The
duped, she notes. olten *lecl wronged
o Jand]are wary of new overtures”
Their antononyy is also denigrated by
(he lying, because they have bhecen
deprived ol the ability “to make
choices for themselves according Lo
(he most adequate information avail-
able” As o the negative effects of
lying on those who perpetrate the lie,
Bok points out how lying can become
an intrinsic part ol one’s personality:
“psychological harricrs wear down;
lics seem more necessary, less repres
hensible: the ability to make maoral dis-
Linctions  can  coarsen; the liar's
perception of his chances of being
canght may warp.” Further, others will
feust the T less, Also,paradoxically,
once Tis word s no longer trusted, he
will be felt with preatly decrens
POWCT - oven (houeh o lic often does
Pring at teast a short-ferm vain in
power over those deceived.” Finally,

bying harms society:

The venecer ol social trust is
often thin. As lics spread-—by
imitation, or in retaliation, or to
orestall suspected deception
irust is damaged, Yel trust s @
social pood (o be protected just as
much as the air we breathe or the
water we drink, When it is dam-
aped, (he community as a whole

Police Deceit and Trickery

sulfers; and when if is destroyed,
societies falter and collapse.

. Bok next postulates an apparalt
for asscssing the reasons that mip)
be piven for lying, Hor principal asse
tion here is that fes that cannat he ju
tificd publicly arce nol justiliabl
Furthermore, she asserts, the publi
which assesses the lie must be cor
posed ol sreasonable persons™ tuke
[rom all walks of Tife, including “tho
l'cprr;::-'.lmling, the deceived or othe
alfected by the lie™ this public asse
ment is particularly importan whe
lying by the government s involve
Finally, she develops three steps the
reasonable persons should purste
assessing the worth ol the lic,

Firs, those who cyvaluate the
must “look carelully for any alten
fves of o non-deceplive nalure av
able (o the Lar” They should o
hegin Lo consider exeuses foralical
determining that no truthfulstatens
would do.

T no such atlernatives pres
(hemselves, the second step inval
sweighing, ... the moral reasons
and against the lie” Bk identil
lour conceivable justifications
Tying: (1) preventing harn: (L) prod
ing benelit (3) fairness, which inclu
giving people whal they deserve,
recting injustice, and simple revel
and (4) veracily itself in the sense |
(elling a lie may protect the
However, Bok is very leary of an
these justilications, given the case s
which a liar can manipulae these
cepls Lo justily any e, hus,
cmphasizes (hal reasounble per:
evaluating a lic should “share the
spective of the deceived and
allected by Hes™ They should
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~yuch more cautious than those with
‘he optimistic perspective ol the liar
“and] value veracity and accountabil-
.y more highly than would individual
“ars or their apologists.”

Third. in evaluating the moral rea-

s for and against the lie, e sonable
< sons should he particularty atten-

ve to identilying its potential il
“focts on those not directly involved
= the lie:

Under all eircumstances, these
reasonable persons would need to
be very wary because ol the great
susceptibility ol deception (o
spread, Lo be abused, and to give
fise to cven more undesirable
practices . .. Spread multiplics the
harm resulting from lies: abuse
fnercases the damage for each and
cvery instance. Both spread and
abuse result in part from the lack
of clear-cut standards as to what is
jceeplable, T the absence of such
Jandards, instances of deception
Sinand will inerease, bringing dis
Cnsl and thus more deception,
fons ol petsonal standards ou the
surtof hars and soovel o more
Jeeeption, imitation by those who
witness deception and the rewards
1 can bring, and once apain more
deeception.

The potential for spread and
~use, Bok writes, is particularty likely
Jen (he lies are told by people in
weer, Thus, she concludes, reason-
ale persons need (o construel the
Jearest possible  standards and
deguards in order to prevent these
savernment] liars from drilting into

“ore and more damaging practices —

rouph misunderstanding, carcless-

woor abise”

Deceit, Pretext, and Trickery K

Bol’s Lying Seenarios

~ . OF all lies, Bok finds Hes i crisis
(o be the most justiliable. The clagsic
crisis, ol course, occurs when life 18
imminently threatened, Telling « fic to
prevent such harm is justifinble
beeause little time exists to consider
Allernatives. the negative effeets of the
lie are oulweighed by the fact thatan
innocent life will be saved, and those
clfects are nepligible in any event, fies
ol this type are so exiraordinary that
they “would neither be fikely o
encourage others Lo he nor make
much more likely that the person who
lied (o save a lite might come to lic
more casily or more often.” Whether
lics could be told to avert less immedi-
ate or less significant harms would
depend upon a number ol Thctor,
especially whether the use ol foyee is
the only alternative. In penerid,
however, Bok resists enlarging iy
exception without a carclul public
assessment of the elain of erisis {from
the perspeetive of the deceived, s
making this claim. she cautions, can be
counted upon Lo exagperale the
Uhreal. its immediaey, o its need.

Put in terms of Bok’s four possible
excuses for Hes, lying in o crisis is besl
seen as a way ol preventing havin and
(0 a lesser extent as a means of pro-
ducing benefit, [y contrast, Bok says
(hat the claim that lying to liars is per-
missible derives primarily from a fair-
ness or “just deserts™ exeuse, Ay Dok
says, Lo justily lying simply hecause the
recipient is a liar “ywould be to make
oneself entirely dependent on the
character deficiencies in others, and 1o
stoop always (o the Towest common
denominator in reciprocating lies for
o Further, of course, we miay be
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wrong about when someone is lying.
For this reason, lying (0 people we
(hink arc Liars is “likely to invite vast
increases inactual deception and Lo
cacnlale the seriousness of lies told in
retaliation. .. . a notion [that] would
hot stand up well under the test of
publicity.”

Lying 1o @ liar might also be
prounded on (he veracity excuse 1O
(he extent lying is meant to yeveal the
mendacity ol the recipient of the lic.
Here again, Bok agrees with 5t
Augustine, who stated that “mendacily
is hest rebutted, not imiimu!.”Tﬂllh[ul
alternatives generally exist for expos-
g, a lie, Hven i there are none, the
damage caused 1o (he character of the
liar and socicty at Jarge by routinely
lying to people ihought to be liars out-
weighs the veracily exeuse.

The claim that lying to cnemies is
justifiable is closety related 1o the pre-
vious two types of claims. An enenty
often precipitates crises and will often
He (o win. [n e of eXCUSEs, lying ‘0
an cnomy might hoth prevent harm
and promote fuirness. While Bok i
more l'l():;pil:\l‘»lu Lo this claim, she
again argues for caution. Both the fair-
ness and prevention of harm excuses
are, i her mind, very proue to abuse,

As Bok notes, the fairness excuse
(alces on added allure here because
nat only is an enemy usually a tiar but
he is also perceived as had —outside
the “social contract”™ as Bok puts it
and thus arguably fess worthy of fruth-
Yot as Bok points out, the
of cnemics, Hke the

fulness.
identilication
entification of fiars, is a lreacherous
sl enstly tainted by bing and prejus
dice. Further, many liars invoking this
caonse  lend o avoid the public
wertiiny necessavy 1o justify the lie, For

these people, “paranoia poverns the
(o such an cxtent thal (hey imagh
(hat the public itsell constifutes t
conspiracy they combat.”

Lying to enemics to prevent b
raises the same Lypes ol concerns.
the liar, cnemies are 100 readily pr
cejved. Furthermore, even when ot
mies are clearly identified, fics Lo Uu
may be heard by and can dece
friends as well, with 4 consequent s
ous loss of trust when the deception
unveiled. In pm'ﬁcul;n; BBok points
that “when a governmnen i5 knowt
prz\(:ﬁcc deception, he results are s
defeating, and erosive.” Hore
quotes [lannah Avendt, the asi
abserver of fotatitarian states,
argues that governnent deceil
the Tong run results in “ihe abso
cefusal to believe in the fruth ol
hing, no matter how woell 1t ma
established.” Fyentnally, it dest
sihe sense by which we (ake our b
inps in the real world.”

Dok does coneede, consisient
he discussion on s in o erisis,
wwhenever it vight 1o resis
assault or a threat by foree, it
then be allowable to Jdo so by
Phis, says Bolk. decciving o fordine
may bej ustifiable when deceiving
wics in business is not.

Moreover, i 4 passage tha
divect implications for police
Dok is willing to counfenanee by
A enemy in one NONEmerReney
(ion: when a publhic declaration ©
Glitics against the alleped cne
made. She reasons that:

Such open dectnrations o
the probability of crror an
purely personal spite, so lor
they are open to L;Lugmiunilm
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requests for accountabitity ... The
more openly and clearly the adver-
saries, such as criminals, can be
piupointed, and the more justifi-
able, therelfore, the criteria for
reparding them as hostile, the
more excusable will il be to lie to
them il honesty is ol no avail,

She goes on (o say:

I the designation of a loc is
apen, as in a declaration of war,
deception iy likely (o be expected
on all sides, While it can hardly be
satd Lo be consented to, it is at least
known and often acquiesced in.
But the more sceret the choice and
nursuit of foes, the more corrupt-
ible the entive process, us all the
seervel police systems ol the world
estify. ‘Therve is, then, no public
ontrol over who counts as an
hversary nor over whal can be
e to him, The cateporios ol ene-
ies wwell and their treatmend
Sronws tnercasingly inhiimane.

Foven with such an open declara-
m, however, Bok worries that the
shlic will be swepl up by the mere
st that hostlities have been declared
wd not remain veasonable and objec-
cein evaluating whether lying is per-
esible, Because such declarations do

2 lessen the possibility of joint dis-

smination by members of a group or
dely [they] ought therefore to func-

s only in combination with a strong,

solection of civil rights”

Yol arad the Police

vl Bok makes a provocative case
anst fying i most instances, Rxeepl
Iing in nnminent crises and lying
publicly declared enemics, 1mosl

5
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lying is (o be avoided. Unfortunately,
Bolk only fleetingly reflects on the
applicability of these conclusions to
lying by the police. ... Nonetheless.
her analysis is rich I implications for
police deceil; and in particufar inves
tigative lying. . ..

First, we must inguire into whether
the reasons for Bok's general injunc-
tion against lying make sense in the faw
enforcement context. Bok's premise
that lying should generally be avoided
is based on the assertion that deceil
harms the dupe, the liar, and society.
That assertion tends 10 be borne out by
social seience rescarch indicating that
in many situations trust is crucial (o
one’s own sense of sell-worth and the
formation of relationships, But does
investigative lying by the police pro
duce these (hree harms (o any signifi-
cant extent?

Very likely it does, even when one
focuses sotely on investigative Tving,
that is viewed as pecessary becanse
trathful, noncoercive altermatives are
nol available, First, almost by defini-
tion, deception during undercover
operations, scarches and seizures, and
intevrogation diminishes (he dignity
and autonomy of the dupe. b cach of
these situations, the dupe will be mal-
ing decisions about whether to dis
close embarrassing or incrininating
knowledpe or whether to allow necess
1o private arcas while fneking informi-
tion that is potentially highly relevand
(o such decisions (e.g., the identity or
motives of the liar or (he scope of
one's rights).

Toa Kantian, this Fact alone mighi

phstily a ban or substantial Himitations

on investigative lying, To ance ol 4

more utilitarian bent, however, preater
harm from investigative Tying will
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probably need to be identified to out-
weigh the benefit that comes [rom
deceitful police work that is necessary
(i.e., For which there is no truthful,
noncoercive  alternative). In other
words, (he assessment of costs associ-
aled with investigative lying must
focus on the sceond and third poten-
fial hamns Bok  identilies—those
intlicted on the liars (in this case the
police) and on society at large.

The latier cosls are likely to be the
heaviest, There is no doubt, for
instance, that the deceit connected
with covert investigation can under-
mine (rust in government not only in
those who are targels of the deceil but
among those duped by it. Typically,
undercover work is relepated (o the
underworld and is rarely exposed to
the rest of us, When it is, however, the
feeling of betraval can be significant,
For example, when eitizens of a mid-
sive midweslerie community discoy-
erod that o focal executive had been an
undercover spy for an FBE investipa-
tion of his company, many woere oul-
raged. Asoa stated in
explaining the reactions of his congre-
pation to the news:

reverend

The bipgest Teeling here right
now is 4 sense ol being violated.
1’5 as though { became a good
friend ol your Tamily, came over
to your house all the time, then
started  rifling  through  your
drawers ... 10s not an intruder,
though, 1’8 who's
frusted —hy o company and by an

SOMCEOINe

cntire conmunity,

A memwber of the same church con-
demned the Tederal government with
the words “they're about as under-
handed as anybody.”

Knowledge of undercover work
not only undermines trust in povern-
ment but can be decply inimical to a
demoeraltic socicty, Carricd (o ils “Big
Brother” extreme, as il has boen in
SOMC countries, government snooping
chills speech, association, and the gen-
eral openness of sociely. Althongh the
possibility that one’s acquaintance is o
government  agent risk  the
Supreme Court tells us we mnusl
assume, cmpirical rescarch sironph
suggesls that it is not a risk most peo-
ple want to assume,

Just as clear is the
betrayal. as well as outright Tostility.
on the part of those subjected to pre-
fextual police aclions, reaclions which
again lead to antipathy not only
toward police but also the povernment
they represent, Perhaps one of the
most damning examples of This phoe-
nomenon is the fact that Alvican
Americans in Los Angeles and othe
arban areas cynically joke about the
“olfense™ of “driving while black.”™ Axs
nne court bluntly deseribed the inher-
ent risk of pretextual actions:

is o

sense ol

Some police officers will use the
pretext ol tratfic violations or other
minor infractions o harass mem
bers of groups identificd by Lactors
that are totally impermissible as
a basis for law enforcement activily
— Faetors such as race o ethnic ori-
pgin, or simply appearances (hal
some police officers do not like,
steh as young men with long, hair,
heavy jewelry, and ashy clothing,

The beliel that police lie during
interrogation can also have harmibu
clfects, As several commentators haw
pointed out, betrayal in the interroga-
fion room might not only taint the

I
i
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nolice and society generally bul also
andermines the elfectiveness ol inter-
cogation itsell. A suspect’s discovery
Tat a promise or statement is false
qipht lead 1o subsequent resistance
sven to legitimate offers, thus possibly
resulting in loss of a confession. On a
qore systemic level, knowledge that

solice interrogators lic may make

Al suspects more reluctant o talk,
“ur fear that police importunings are
~ased on fabrication. A gencral dis-
rust of police interrogators might
wven create an unwillingness on the
Sarl of nonsuspects 1o cooperate with
athorities.

As a gencral summary ol these
~oints, Maurice Punch’s obscrvations
re apls

[Police] deviance clicits a spe-

clal fecting of betrayal. Inoa se
they are doubly condemned; thal
is, not just Tor the fringement
isell hul even more for the breach
of trust involved, Something extra
is involved when public officials in
pencral and policemen in particu-

lar deviate [rom accepted norms:
“That somelhing more is the viola-
tion of a {iduciary relationship, the
corruption of a public trust, of
public virtue.”

These effects of police deceit are espe-
“ally likely in communities which rou-
nely interact with the police.
Perhaps less obvious than ity
eets on the duped and on sociely is
e insidious impact of investipative
“ng on the police themselves, For the
Sasons discussed in Part [opolice may
Cnuinely helieve that this type oflying
morally  justiticd. However,as

cars has pointed out,“as the police

~loe
ieer becomes comlortable with lies
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and their moral justification, he or she
is apt Lo become casual with both.”
Thus, as Bok would predict, police lying
[ceds on itself, 1t can also lead to other
effects, Barker and Carter assert thal
“police lying contributes (0 police mis-
conduct and corruption and under-
mines the organizatio[n’s| discipline
system.” In the undercover context,
Marx has documented even more dra-
matic impacts, including accounts of
olficers whose undercover role is so all-
consuming that they become criminals
themselves. Police cleatly arc ool
immune from the corrupting influence
of deceit that Bok describes.

In short, investigative lying can
produce significant negative conse-
quences of the type hypothesized by
Bok and should therefore, under Bok's

scheme, presumplively be avoided even
it ful alternatives are not available.
However, (his conclusion docs not
mean that such lying is inpermissible
in all instances. Reeall that the two
scenarios in which Bok is most likety to
countenance lying involve lies in
“erisis™ and lying to publicly declared
“enemies.” Both might oceur during
police investigation, the firs( occasion-
ally, the second with some repularity.
The crisis exception might apply.
for instance, when police believe they
peed information to avert harm fo
themselves or someone else (e.p. o kid-
napping situation). Tndeed, given the
preneral maxim aboul the refationship
of force and deception subseribed (o by
Bok, lying would be permissible inony
situation in which the police arc autho:
Fized (0 use physieal coercion (e.p.. lymg
to pel a suspeet o eome i quicthy ™).
Al the same time, the crisis exception
should not be stretehed Lo cover every
affort to apprehend eriminals who
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mipht harm another. Bok, at least,
would require some showing, ol immi-
nent danger Lo another person’s inter-
ests belore recognizing a crisis. In many
~ases in which lying to cateh a criminal
is practiced, police are not even sure
(heir prey is a criminal, much less that
harm is fmmninent.

OF considerably move significance
to investigative lying is Bok’s “open
" seenario,

declaration of hostilities’
the primary exception to (he notion
that lying to liars and 1o enemies
{1 noncrisis sitnations is unjustifiable.
As indicated above, Bok hersell uses
criminals asoan example ol an
Senemy,” who il openly pinpointed as
aich. can be foiled through lying, at
feast if trathiul alterpatives do ol
exist, However, unless applied with
caution. this exception foo could casily
awallow the rule against lying. Recall
{hat, according o Bol, identification
of the person as a eriminal must be a
public enterprise, 5o as Lo minimize the
possibility that he will be the target ol
personal spite or prejudice, Simply
asserting that there is a “waron crime”
and handing over to the police discre-
fion o decide who is the enemy in thai
war (and who is lying about not heing,
ane) obviously does not meet Bolk's
dentands in Uhis regards as she notes,
diserimination can only be combatted
by removing thal diseretion through
public cvabiation. The issue thus
hecomes how 1o effectuate this public
dentiication of the criminal,

Based on Bol’s work, the principle
most relevant to analyzing investiga-
(ive lying seems 1o be the moral need

Police Deceit and Trickery

to identily publicly the “enemy’
criminal —belore cngaging in de
tion, 1f this public identilic
occurs, investipative deception
has no good, truthlu alternative
be used against Lhe person so ic
fied. T it does not, deception is 1
Jess likely to be morally jusiif
under Bok's scheme.

The difficulty arises in operal
izing the public identilication ic
the investipative context, OF e
the legislature, presumably t
piiblic debate, has already ide
{he conduct that s eriminal (i
therelore “enemy™) conduct, Foy
as supgested in Part 112 prhlic
authorizing police o use decept
sapprehend criminals™ is insull
heeause it begs the all-important
tions ol who {(as opposed 1o wl
criminal, At the same time.
debate about the eriminality ol p
lar individuals would not only b
bersome  but counterproduct
would alerl the targets to the T
are under suspicion. The hest e
mise botween these fwo positio
requivement of ex aute
judge, analogons 10 whal oceurs
warranl process. Afler cxplatn
conclusion, the resl of this
applics it 1o deception ased in

'Y Y

cover operalions, searches and s
and interrogation.

The Case Tor Judicial Review
ay n Froxy

One way Lo avoid the nellicier
counferproductiveness ol
debate about particular suspe
locus the discussion on pa
police “practices.” This is.in !
approach Bol sigpests with re
nse ol unmarked police ©a
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s2ate enhance its acceptability, but il

on's house and make

w115 that the propriety of this inves-
should be publicly
~ated and that it should be permit-

i unly il a consensus develops in its
i the technique is eventually

not only does the public

res that “those who still choose 1o

o=k the speed laws will be aware of

deeeptive practice and ean decide
Sther to lake their chances or nol”
Huowever, in conlrast (o use of
vrked police ears, many deceplive
o opractices cannot be discussed
“oul relerence to whn! the police
voahout The the practice.

‘ pnl)ilc s Tespanse 1o decoy stings,

Ctarpet of

cxtual stops, or trickery during
srrogation is hikely to vary greatly
:mlmg upon whether these prae-
svare used randomly or aimed at
‘ple thought to be guilty. Should the
ce be able to pose as door-to-door
“elopedia salespeople? The answer
S be yes il they use the ruse 1o
weniry into the house of o person
~eeted ol kidnapping, children but
Fothey simply go door-lo-door to
what they can lind, Should the
b able to stop a car for viela-
of o minor fraffic law that is vsu-
serenlerced to pet o peak into (the
el or consent oo full seareh?
mswer ight be ves il the police
<ot the car deiver ol being a drug
er bul no il the police stop any
dors they “leel like™ stopping,
d police be able to lic to some-
about finding his fingerprints al
seene ol the erime to scare him
\(mlcwngf The answer might be
U he's arrested but no il investiga-

‘ \\'uh few or no leads come 1o the
the state-

~tsimply to see how he'll respond.
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To the exlenl the public cares
about all its members (including, s
Bok requires, those who will be
duped), it will want (o take steps that
limit investigative lying to those likely
to he criminals, Il a “practice” can be
defined to meet that goal, then no fur-
ther guidance is necessary. 1, on 1he
other hand, the practice as delined
could be used against anyoune, then
some further effort at ensuring that i
will be CHH’)[()\/C(] only apainst aulhen:
tic suspects should be attempied,

One m t;llmr[ of doing so would hu

o say Lo the police: “Make sure your use
lh|>, fechnique only against suspecls,”
However, leaving identilication of the
criminal up to the police —those who
will do the lying —violates Bol s notion
of public debate among reasonable
persons, This would be so even il we
added a requirement that the individ:
ual officer seclk a second opinion {rom
another officer. As she noles,
than [mere] consultation with chosen
peers is necded whenever erueiad inter-
culs are ..ol stake” People of all alle-
piances should be consulted so as to
avoid the inpact of prejudice amd per-
sonal spite on the decision (o deceive,

We arc thus again back to the orje-
mal dilemma: how to obtain public

more

input about who 1s to be considered a
criminal-encmy. when public input
would be cumbersome and might alert
the enemy. Another answer is Lo
appoint a proxy for the public, who
would acl as a check on police disere
tion on the public’s behall. Adihough
naot an entirely satisfactory solution.
the proposition defended here is thit
the magistrate —the person whooin on
current system, makes probable cause
decisions and issues scarch and arrest
warrants—ecan fullill this role. ...
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Furthermore, the involvementl of
a judge should assure the public that
branch

deceit by the cxecutive
is cabined, The fact that a judge, pre-
sumptively  divorced from law

enforcement, has signed off on a par-
ticular use of investigative lying
should extinguish or at least signifi-
cantly diminish any fectings of
betraval, Indeed, its effeet might be
analogous (o the way in which a wart-
rant guarantees the propriety of
overt police actions. ..

The assumption Dwill make, then,
is (hat the judicial or “official” identi-
fication of a person as a criminal is
both necessary and sufficient to meet
Rok’s demand for public debate as 1o
whether a person is an “enemy.” 11 this
official identification occurs (the
cause showing), then the police are
morally justilied in using deccil to
pather evidence from the identilicd
individual, at least when pood truthlul
alternatives arve not available (the
necessity showing), Hoon the other
hand, the judpe is not willing to label
the person a suspect, of finds that
deceit isnl necessary Lo investigate
i Turther. then deception would nol
b permissible. The canerele implica-
tions of (his allicial-identification
predicate are several,

)

Distinguishing Passive and Active
Undercover Work

Consider first the implications of the
official identification idea for under-
understand  these
to divide

cover work. To
implications, i is uselul
covert imvestipative lechnigues into
(wo types: passive and active, Passive
coverl investipation would not require
judicial authorization, whereas aclive
nndercover work would,

Police Deceit and Trickery

Passive undercover operations A
(hose which merely provide peop
with the opportunily Lo commit (l
crime, without importuning any parti
ular person. Posing on a strect corn
as a prostitule wailing for a john is
example of a passive operalion, as
putting out the word that cocaine ¢
be bought in a particular alley or tb
stolen properly can he sold at
specilied location. These types of pi
sive-undercover operations can
meaningfully debated v the abstra
should citizens be tempted by pob
posing s prostitutes, drug dealers,
fences? it were determined, af
such debate, that a certain kind ol b
ing operation is or may e elficacio
any particular operation ol that ki
need nol be preceded by judic
authorization, since people who te
the bait are likely (o be criminals. L
the use of an unmarked police cal
catch speeders, the only people agal
whom fhe police intervene e th
they know to be commitling or
Abuse of diseretion and the poten
for hetraying innocent perople
damaging citizen (rust in goyernm
are minimized.

Fhese polential harms dre m
greater, however, when the und
cover operation takes o an ac
made by going after o specific tai
ar targels thought to be crim
rather than secking to fure erimi
out of the general population.
propriety ol infiltrating a partic
()'n'gani‘/,uli(m or eslablishiing an |
mate relationship with a partic
individual cannot be the subject e
abstract public debate, Moreo
(here is no guarantee (hat the (i
impact of such coverl deception
be vistted only on those who

-



clearly eriminals, making the poten-
tial for the diserimination that Bok
fears much greater, Thus, where
active undercover operations arc
contemplated, judicial authorization
should be obtained. The police
should not be able (o use such tech-
niques unless the public, in the form
of the judge, decides that good rea-
son to do so exists and thal more
straightforward  methods are not

likely to work. ..

Cnrtailing Prefextual Actions

Ex ante judicial authorization would
also be required for deceptive scarches
and seizures. As wilh active under-
cover operations, a scarch or seizure
requires the police 1o (arget a particu:
lar individual. Thus, police should nol
be able (o use deception to effectuate
such an action unless the target has
been identilied as a potential criminal
by the public’s proxy, the judge.

This sccond proposal is in some
ways more radical than the previous
o, sinee in elleet it would eliminate
dimost all deception in connection
with overt searches and seizures. Insit-
Tations i which Uie police misrepres
wenl their authority (c.p. by saying
they do nol need aowarrant when in
fact they do). they usually Tack suffi-
dent suspicion o authorize their
Letion. Assuming so. a judge is unlikely
w0 find the target is o eriminal-cniemy
‘0 whom police can lie. Pretextuoal
tetions misrepresenting the motiva-

“inns of the police would also be signif-
cantly curtailed, Because the latter
are also usually based on hunches
-ather  than  articulable  suspicion
approval of a pretextual action would
celdom be sought and, il songht, wonld
ldom be granted.

e
iy
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Trickery during Interrogation:
Pre- and Post-Aavest

... In contrast to the typical dnds

cover operation or search and seizu
most interrogation in which decer
practiced takes place after a persos
has been taken into custody. Tt thi:
[ollows either an indictment, a judi-
cially issued mrrest warrant, or a tor-
mal assertion by the police that thes
helieve the interrogated person s &
criminal, an assertion they know will
be tested in front of a judee within o
shorl timespan. As a resilt, the public
declaration that is the cornerstone ol
Bok’s encmy exceplion cither pre-
cedes or hangs over the typical infer
rogation process, al least il one aceepls
(the notion of the judge acting as the
public’s proxy. Furthermore, the offi-
cial icdentification here is overt, Thus,
as Bok would prefer, the person sub-
jeeted to interrogation is on notice
tliat the police view hiny or her as an
cnemy. ..

In short, under Bok's framework
as interpreted fu this Articles s pood
case can be made for the proposition
that postarrest trickery is permissible
Because the arrest threshold both T
its police deception to openly identificd
“enemies” and alerts 1he polential
dupe to the adversarial relationship.
such trickery is not inherently immoral.
at least when, as witl often be the case.
colorable ¢laim can be made that divect
(uestions will not oblain the desired
information, . ..

Recall, however, that Bok waont
permit deceit only when o truthin
alternative is not available, Boin
fime of formal charping (in contrie: &
the time between arrest and charyg
the state presumably has develore
prima [ncie case against e deter,
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At this point, then, interrogation of
any lype, with or without trickery,
should not be necessary to [ulfill the
state’s objective. I this is so, similay to
the outcome under Sixth Amendment
law, formal charging should mark a
cut-off beyond which investigative lies
of any sort are not allowed,

Two caveats 1o (his discussion of
interrogation trickery must be made,
First, Bok’s admonition that deceplive
practices should be publicly debated s
especially pertinent here, Although the
olficial identilication of particular indi-
viduals as encmies probably must, by
default, fall on judges, various interro-
galtion practices can also be the subject
of scrutiny in the abstract. Indeed, the
public could decide, contrary to whal
has been arpued to this point, thal
all deception during interropation is
improper, Certainly, plausible arpu-
ments have been advanced in this
regard, More specilically, public debate
might focus on cortain types  of
practices. For inslance, one deceptive
technique thal has oceasioned much
comment involves o police ollicer
posing as another type of professional,
sy the defendant’s court-appointed
lawver. a clergypersoni, or o psychiatyis,
As Joseph Grano has argued, the virtu-

ally universal legislative recognition of

lnwyer—client and psychialrist—paticn|
privileges could be construed to stand
for a decision by the public that state-
ments made to these individuals are
confidential and that thercfore police
cannot learn of them through decep-
tion, Public debate might also address
whether prosecutors, as distinet from
the police, can cver lie Lo suspects,
Perhaps, as olficers of the court and
members of the bar, they should be pro-
hibited from doing so. Obviously, a
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number of other general issues ol |
sort can and should be debated.

A final consideration in det
mining what types ol deception
any, might be permitted during int
rogation is the degree of cocerei
created by the deceptive practi
The Supreme Court itsell has rec
nized that certain lypes af deceit ¢
render a conlession involuntary, k
also notes that deception can cre
cocreive circumstances, parlicula
when it limits knowledpe of on
alternatives, ...

Conciusion

A central lesson ol Sissela B
analysis 1s that, onece lying becorne
practice, it is rarcly justilfiable, Rout
deceit coarsens the Har, mereases
likelihood of exposure, and w
exposed, maximizes (he Toss of
When the deceptive praclice is car
oul by an agent of (he governmen
s cven more reprehensible, b
hecause the Har wiclds tecmend
power and  because  poverm
requires trust 1o be effective, Thus,
itations on police tying are justifh
and perhaps neces:

The extrapotation of Bok's an
sis developed in this Article sugp
that once an individual has b
identilied as a suspect through
public proxy ol a judge, noncoer
deception in the investipalive sel
is olten permissihle, On the o
hand, in such
identification, or decep
leads the dupe (o helieve e ha
choice but to provide (he sou
alter evidence, investigative lyi
wrong and should be prohibited
this premise, warrantless ol

SUTY. .

the absence of
wlien

4




undercover operations and pretextual
police actions are improper, unless
necessary to save a life or useful as a
substitute for legitimate use of foree.
On the other hand, deception associ-
ated with passive, bait-type stings is

4

Lying (o Qurselves

proper, so long as the peneral propri-
ely of the sting has been subject 10
public debate. Trickery in connection
with postarrest, precharge interroga-
tion is also proper, so long as it does
nol coerce the dupe. ... #

Margaret

Christopher Slobogin's article con-
ributes Lo the emerging dialogue
ceparding police lying in (wo important
says. First, the article challenges us to
‘ateporize and morally evaluate the
les in which police engage during
svestipalions, The article’s focus on
soral questions is a welcome change
rom the “ends-justifics-the-means”
aproach of some curredl criminal
Cocedure seholarship that advocates
w lifting of restrictions on police con-
el on the hasis of a guestionable
el that fewer restrictions mean
oo conviclions. Sceond. the article
Spears (o invite fegislatures and rule-
—aking hodies (o debate the moralily
“police Tying, Historically, legislatures
2 rutemaking bodies have leltit to
e courts Lo regulute police lying and
Jer forms of police misconduct.
Vobogin points out, however, that

{. Paris

room Lo impose meaningtul restric-
tions on police lying, those of us desir-
ing 1o address that social il must not
only oppose any further ervosion ol cur-
rent doctrine in the courts, but also
must affirmatively address the prob-
lem of police lying in fegislative and
administrative forums. I hope thal
Slobogin’s article and the accompany-
inp responses are read hroadly by
police, legistators, administrators, and
other rulemakers, Lo whom the respon-
sibility of tackling the issue [alls,

[ am also enthusiastic
Slobogin's project because I apree
with his tentative conclusion thal
police lies are often unjustifiable. |
would, however, po  farther than
Slobogin . .. and prohibil all police
lying excepl when necessary Lo save
lives. Slobogin employs Bok's evalua-
tive method (o suggest that police may

aboul

n

nc’; urts applying constitutional law have  justifiably lic to suspects who have
an equicseed in, i not allirmatively — been publicly identificd as criminals
on netioned,” police lying, Because con- - even in noncrisis situations - that is.
no Srutional taw permils courts litfle  cven in situations in which lives are
hit-

RS

On gparet L Paris s Lying to Ourselves.” Oregon Law Review, Volume 76 (Winter 1997).

e printed with permission [rom
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nol at stake. According (o Slobogin,
Bok acknowledges that an otherwise
UH]LISll fed Tie might be justifiable it it
is 1old to an cnemy to avert a Crisis,
and criminal suspeets can be consid-

cred tonemies,” as that ferm is used by
ok, Slobopin advances this vationale
1o |uml\f p()lm‘ jes (o suspects under-
voing custodial interrogation as well
as deceptive undercover e chniques
used against people “likely to be crim-
inals™ or (hose about whom judicial
authorization to lic has been obtained.
1 will focus specifically on Stobogin’s
discussion of lies during interrogation
hecause T tend fo think lying during
mterrogation is more damaging than
other types of deception,

Working within Bok’s [ amework,
I disagree with Slobopin’s proposal 1o
perif hies (lulm., interropation on
two protnds. Bok dis .:1;7}»1()\/(“-; of all
lies exeepl ilmw (hat can be publicly
justilicd, According (0 Bok, lies can be
prbhicly just tilied when: {1 ) there are
N alternatives o tying (the necessity
principle)r and (2) lying would pro-
duce a surleit of benefits versus harms
(the utility principle), While Bolc sug-
gests that fies to ene mies sometimes
pass these tesls, Slobogin’s u;lmlmn of
arrested suspects with “enemics’ " does
not meet these tests. Slobogin’s pro-
posal to permit fies during interroga-
Gon  condones  unnccessary  lying
beeause truthful alternatives exist.
Slobogin's proposal also creales nega-
live consequences that will fikely out-
weigh the benefits, althougah costs and
henefits ave difficudt To quantify in this
comtent,

Before | addiess these isstes, how-
cver, b will explore Wh(‘ll!(_‘l' Stobogin's
l»mlmwl o permit lying during interro-
sation is capable ol public justification,

Police Deceit and Trickery

an important predicate Lo Bolk’s b
to ciemies” exception.

Public J

Bok generally linds fies
only if they are told to avert a ¢
However, Bok does secm Lo ackn
cdge, in principle, o Tnarrow justi:
Gon” for deception in none
situations g sell-def
apainst enemies, and Bok

justiti

involvin
imdic

ceveral times (hat cerinvinals”
among those to whom the |

“enemy” woutd ap plv Bole stre
(hat one of the more eritical feal
ol this justification is ;mhhm identi
fion of the enemy.
Slobogin  uses
ceferring Lo eriminals as ene ¢
um.,nucl a rule permitting polic
lic to persons who have boeen i

Bolk's ‘pw;x‘

criminals, He
on  this lcense. |

fled as L PrOpPOses SU
fiitations
Slohogin would not |>u'mil |m|i<
fie 1o suspeets who are interrog
helore arrest because the |m|1<
that stage might nof have prob
eause fo believe (hose suspects
guilty of erimiinal hehavior, Siot
would not consider those suspet
be “enemies” until police have d
oped probable cause (o sHppo
For the same reason, Slod
1O ITONSHN

arrest.
would not permit lying
and witnesses. Second.
poses that we permil police (o lie
belore formal charges have

slobogin

lodged against suspects. Stol
imposes (his Tinit hecause i

charges usually arve iitiated
when the prosceution has suif)
cvidenee to proceed. After that
it would he unpecessary [0 exty
conlession by lying or, prosin
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any other means. Third, Slobogin
would prohibit “cocreive” lying, which
he considers immoral because it linits
suspects” knowledge ol alternatives,

Despite these limilations,
Slobogin’s proposal would permit lying
i the vast majority ol custodial inter-
rogations, T helieve that Bok would
reject Slobogin's proposal because the
senerous pevinission (o lie would soon
overwhelm the limits that Slobogin
advocates. Bolds language is suscepti-
ble 1o more than one interpretation,
but nowhere does Bok stale that lying
0 enemies is justifiable on a broad
seale, To the contrary, she argues that
deception is analogous to violence and
that, while both are justifiable in prin-
siple when used in preemptive strikes
wwainst enemics, they are, in practice,
anrestrainable inosuch a contex!,
Hecatse the practicat application ol
astificatory schemes is ol great impor-
anee to Bok, she ultimately suppests
“hat we should resort to deception and
“iolence only in erisis situations,

[0 worthwhile (o cxplore why
Bok predicts that, as a practical matler.
U deception (and violence) npainst ene-
aies are condoned they are likely to
wroliferate. Those reasons are espe-
dally pertinent in the context of
slobogin’s proposal to permit lying
Juring interrogation. Bok helieves thal
J significant lics (including lies told by
“hose, like police, who occupy positions
" trust) must stand up (o the serutiny
Junbiased, reasonable peaple. Bok
rpues that publie justification avoids
qe matteability of the liar’s own con-
sence, which would all too casily

siess The balance in lavor of the lie.
Sublic justilication brings objectivity
e wisdom. eliminates bias, challenges

sumptions, and exposes fallacious

o

Lying to Ourselves 4

reasoning, Bok asserts that a necessanvy
part ol public justilication is the ability
of the public to “adopt the perspective
not only of liars but of those fed Lo and
nol only of particular persons but ol all
those affected by lies—(he collective
perspective of reasonable persons seen
as potentially deceived.” The impor-
tance of the public’s objectivity cannol
be overstated: Bok rejects Hes in situa-
tions in which the public justitication
test cannol function in an unbiased
mannet.

According to Bok, in situations
involving enemies, the public jusiifica
ton test will inevitably break down as
the publie’s reasonableness and objec.
tivity disappears. When the public per
ceives an enemy, it will react wilh
hostility, precluding the kind of bal-
anced, perspectivesshifting oalysis
that the public justification  test
requires, Bok states that i the public
has been “whipped into a frenzy of
hostility, one cannol speak ol “public-
ity” in the sense in which it has been
used up o now in this hook.™ Because
(he public cannol pot itselt in the
enemy’s shoes, Bolk ultimately con-
cludes that deceptive schemes based
on the “lying to enemies” justilication
should not be sanctioned. Lven
deceptive practices that ave carelully
circumscribed al the outset will even
tually expand beyond reasonable lin
its because the public’s hostility will
prevent it from objectively mainiain-
ing limits on lying, Bok explains that,
in practice, neither deception nor vio-
lenee can “be contained within ..
narrow  boundaries; they cid up
growing, ;')crpcll,u\(in;; thomselves
multiplying, and leeding on one
another, fo produce the very opposite
of inereased safely.”
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H Bok were asked to comment on
Stobogin’s use of the “lying 1o ene-
mics” justification to support police
ving during interrogations, 1 belicve
she would point out that her public-
Justilication lest cannol function well
in the atmosphere of public hostility
that surrounds crime, and that public
sympathies will inevitably allow decep-
tive police practices to expand beyond
the limits proposed by Slobogin. For
this practical reason, I believe Bok
would not agree that lying during
interrogation can be justified by refer-
ence (o her narrow “lying to enemics”
cxception,

The problem of maintaining pub-
lic objectivity in the “enemics™ conleyl
might be alleviated if the parameters
on police lying that Slobogin proposes
were delined inlegislation or adminis-
trative rules, 10is not clear, however,
that legislative or administrative bod-
izs are capable of waintaining greater
objectivity than the general public
when it comes (o erime and police
lying or that those politically account-
able bodies can avoid endless tinker-
ing with Slobogin’s paramcters il the
public demands change. There have
been few intellipent public discussions
of issues related (o crime or law
cnforcement since the presidential
clection of 1968, when national politi-
cians hegan inciting a public panic
about crime. The political dangers
inherent inadvocating limits on police
Iying may mean that the issucs cannot
be fully atred. On the other hand, a
lew productive national conversations
about law enforcement have oceurred
recently in connection with situations
such as Waco and Ruby Ridge, in
which relatively larpe numbers of the
public were able to empathize with the

Police Deceit and Trickery

suspects. These dialopgues provic
least a glimmer of hope that the p
may be capable of critically cxam:
Jaw enfarcement practices and n
faining reasonable Timils on de
tion. The malleability of p
opinion of law enforcement sug;
to me (as I believe it would 1o
that the wisest course would b
enact a nearly absolute prohibitic
police lying. An absolute rule w
have a better chance of lonp-ierm
vival (han a nuanced one,

I would like 1o see
address in more detail Bok's res
tions about the practical probler
implementing a limited “lying 1o
mics” exception 1o the general
sumption against Iying, The pro

article does not explain adequ

Slok

how those problems could be ¢
come. Even il Slobopin were ab
convinee me that the limitations «
proposed “license 1o lie” would
litted quickly. however, | would
oppose bis approach becoavuse he
not demonstrate that police lying
ing interropations is cither nece
or beneficial, both ol which
required before o lie can be just
under Bok’s method, The next se
addresses thase poinds in tuen,

vy aned Udility

he
of Ly

AL

Bolk acknowledpes that lics 1o av
crisis with an cnemy may somel
e necessary, but she peverth
requires an exacling scarch for |
ful aliernatives, cven when an e
is volved, Despite Bok's exhort
that alternatives must be s
before lying can be justified, Siol
does ol explore the alternativ

Gl
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wing during interrogation, I Slobogin
cad examined the alternatives, he
would have pereeived an obvious one:

~olice can interrogate truthlully. OF

owrse, (o be considered a viable alter-
~ative, truthfulness would have o
wdvance the goals sought during inter-
“sgation. Slobogin does not clearly
rliculate the goals of interrogation,
“ut he appears to assume that gather-
=g information from suspeets is the
“aiel objective. | would add another
hiective: interrogations  provide
suportant opportunities for police to
Jistribute information {o suspects
a1d morve indirectly, the public) about
oh things as integrity, honest dia-
e, and trustworthiness, The dis-
mination of this kind ol information
sssential tooa successlully function-
Seriminal justice systenm. Beeause
Sinformation is (ransmitted in large
ot by exemplification, it cannot be
mveyed through deceit,
Fven if we foeus exclusively on the
“ormation-gathering  objective ol
errogations, we must recognize the
ssibility that truthful interrogations
3 produce confessions or uscful
—armation, 1 is far from clear that the
~ount of information derived rom
“terrogations would be significantly
~Jueed if police were required to tell
truth, Certainly, interrogators, who
wo great stock in the tools ol manipy
dion and deception, wonld argue
Ctheir effectiveness would be jeap-
Sred, However, the Tact that profes-
Tl interrogators helieve deceit to be
Ctial is nol perstasive, There is no
Jdenee that those in the Jaw enforee-

At business have sceriously consid-
1omueh less tried, the alternative,

Fven il lying increases confes-
9 rates, it iy nol certain whether
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confession rales affcet conviction
rates. Professor Paul Casscell has
altempled Lo cstablish a refationship
belween confessions and conviclions
in his elforts to compule the cost of
Miranda, estimating that Miranda
has resulted in lost convictions in
3 8% of all serious eriminal cases and
concluding that such a loss amounts
to a significant social cost. Other
scholars disagree with both his esti-
mate and his conclusion, however,
For example, Professor Stephen
Schulhofer argues that  Miranda
affected fewer than one pereent of all
cascs in the period shortly after the
Court issued that deeision, ils "nel
damage 1o law enflorcement is 2ero.

and even if Cassell’s 3.8% figure s
aceurate, that ligure represents a
small cost.

in addition, both Slobogin and
Cagsell overestimate the ulility of con-
fessions, Both assume that deception i
successiul if it produces confessions.
Confessions are of limited use, how-
ever, il they are ruled inadmissible.
Slobogin admils that Hes can some-
fimes cause a court to rule a confession
madmissible on voluntariness grounds.
Fies might also produce statements
that run afoul of the corpus delieti rule,
which exeludes confessions umless they
are supported by independent evi-
dence of guilt, The corpus delicti rule
represents ajudicial determination
that conlessions are ol questionable
reliability —a determination that casts
doubt on the utility of obtaining
conlession through any means. I [act,
wronglul convictions based on erro-
neous deception-induced conlessions
must be considered acost ol not s ben-
clit Trom, those confessions, 1018 nol
mere speculation that lies might nduee
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antruthiu) statements. Psychological
and sociological studies indicate that
sugpecls are su sceplible to police pres-
sure and sometimes confess even when
they are innocent. The vulnerability of
suspects and the possibility that they
might confess even when innocent are
magnified in the hands ol an interroga-
tor well-versed in deceit and other
interrogation techniques. Fven “expe-
rienced” suspects are vulnerab le to
sophisticated int terrogation techniques.
Thus, although a broad rule per milting
lies during postarrest, precharge inter-
rogations mlphl facilitate conlessions,
some of those confessions would be
inadmissible and some would under-
mine the accuracy of the criminal jus-
fice systen.

Slobopin ackpuaiedees that there
is conllicting rescarch on whether con-
rates afleet conviction rates,
thal a refation-

lessian
and he acknowledges
ship between the (wo is necessary Lo
his analysis. He nevertheless assume
that postarrest, precharge ¢ deceit is
necossary  fo o obtain conviclions,
Slobogin’s failure Lo ser iously consider
(he alternative of being truthful in
11110110;1(111011\ and to demonstrate any
conclusive link between confessions
and convictions undercuts his conclu-
sion that lying in interrogations is nec-
essary and useful.

1 we take Bolk's test seriousty, then,
we \\'uuhl have (o reject Slobogins
conclusion that Tying in postarrest,
precharpe settings is justifiable. There
are alternatives to lying, and the bene-
s of lying are not clear, Stobogin
might fine tune his propos: al by limiting
lying (o situadions in which a judicial
officer has found no viable alternative
(o fying and has concluded that lying is

likely to produce usclul in formation

Police Deceit and Trickery

or admissible evidence, Morcover, t

judicial officer would have (o determi

that the benelits from lying oultwei
(he harns caused by lying, The time a
etfort involved in that kind of judic
oversight, however, would make lyi
{00 expensive in all but the most pre
ing circumstances.

In my discussion of the benel
and costs of lying, I have save d forl
the special harm (hat police 1y
causes. As Texplain i the nextsee i
those harms, while difficult to quant
are substantial.

seial Harnn

Rok’s cvaluative method for detern
ing when lying may be | gu, tilied requ
H carelul assessment of the hanns |
lying causcs and & rejection of
whose harms outweigh the benelit
be pained. Bok stresses that lying d
ages the liar, the dupe, and societ
penceral. Slobogin ac knowledpes
nature of some of those damages in
criminal investigation confext, He e
differ, though,in the weiphtwe assig
those harms. This kind ol disagreen
may be infractable becense the rek
weights of benelits and harms i
subjective matfer. Mevertheless, &
briel points might help to hightight
pature of our disaprecient,

Fivst
acknowledges thal Jying has an iy
ious impact” on police themse
and he is particularly aware ol
danger that Tying in the inferrog
context may lead to police pet
Ihis. of course. s a v

ies harm the lars slob

under oath.”
spread harm that alsa damages
dupe and society mopene ral.

Slobogin’s concers for “‘Imnlw
would have thought that he w
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“k o reduce the sheer number of
_s that police tell. Yet his rule per-
Suting, lies  during interrogation
suld mean that police would con-
que o lie extensively and presun-
-y would continue to incur the kinds
damages thal he describes so well.
sbogin explains his acceptance of
g during postarresl, precharge
~crrogations in part by the fact that
ested suspects are likely to be
Ity. He may reason from this that
‘e would have difficulty comply-
Cwith a rule forbidding them trom
1g to puilty people and would
efore Jie twice as much as they do
to cover up what happencd dur-
interrogations. T agree that this
S be a problem, but presumably
lently striet sanctions Tor lying
Jddcorrect the problem. T oalso

I expect cover-ups Lo diminish if
o becomes generatly unacceptable
“ong police.

Slobogin also underestimates the
sge that lying does Lo subjects ol
rrogation, although he acknowl-
o5 Lthat some  damage  occurs.,
sogin’s willingness to characterize

-~ ssted suspects as “enemies” helps

o the damage caused by lying
wuse the word enemies implies
Yo outsiders. persons outside our

U or national connections, whose

Gy oand trust we do not seek.

‘U (but only might) apree that we

pot worry as much about the

e caused by lying when we deal

s rue outsiders becanse we are nol

neerned about maintaining social
s owith them, But when it comes to
cans in (his counlry who are sus-
c2d (or even convicted) of criminal
~dor, we ignote al our own peril
Jamage cansed by lying. As the
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commentators Lo whom Slobogin
refers have argued, the loyalty and
trust of “suspects™ are of greal conceri
to us because they will continue to live
among us or will return to us alter a
period of incarceration, unless they
are locked up for life without the pos-
sibility of parole. As a resultl it is
important that we behave honorably
and (ruthfully with them Lo initiate,
maintain, or renew (heir loyally and
trust and to exemplify appropriate
behavior.

Slobogin suggests that those who
are probably innocent should lave bet-
(er in our caleulations than those who
ave probably guilty, but this distinction
conceals many troubling subtletics
that make it unworkable in practice,
For cxample, | am not certain how
Slobogin  wowld view the suspecl
whose behavior might ultimately be
determined to have been fawlil hased
on self-delense or some other excuse
or justification and who might theres
fore be legally innocent although
appearing guilty to police at the out-
sel. In the same way, it would be uschil
(o know how Slobogpin would deal
with the suspeet whose crime was
minor and nonviolent, the first-time
offender, the suspect whose behavior
might  be  deeriminalized. or the
offender whose behavior was previ-
ously acceptable but has been recently
criminalized. Suspeels in cach of these
categories would enjoy more sympa-
thy than the violent eriminal, and they
prohably make up a larger portion of
criminal suspecls than violent offend-
ers, Add o these complexities the per-
vasive nature of racial, ethnic, and
class bias in the criminal justice
system, and an outeight prohibition on
all interrogation lying seems  far




4 DEBATE?2

preferable to a rule with a rationale
that depends on a simplistic distine-
lion between innocence and guill,
Finally, there are the social costs of
Slobogin’s proposal. It harms a society
when the officers who enforece its laws
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dialogue  about police
Unfortunately, Slobogin gives
short shrilt when he cevaluate

morality ol lying during interrogal

Conclusion

behave like the worst used car salesmen.
That harm is compounded because
deceptive tactics employed by police (o
obtain evidence reflect poorly on courls
(hat supervise the admission of that evi-
dence. The U.S, Supreme Courl used
these harms fo justify the Tourth
Amendnent exclusionary rule, although
mare  reeently it has abandoned
the “judicial infeprity” rafionale in favor
ol deterrence of police misconduet
alone, These unquantifiable but very
real harms deserve renewed attention

Professor Slobogin's article in
an important discussion abot
morality of police lying, NMevert
Slobogin’s approach falls short v
evaluates police lying during ir
pations. Police lying is unjustifi:
(hat context becatise it 5 unne
and harmful as well as imposs
restrain within reasonable lin
ihorough moral evaluation of
lying suggests that all police
shoutd be prohibited. exeey
which is necessary (o save lives,

and increascd weight in the emerging

What Is New

2ecenl casces of False confessions Lo major erimes have raised hard questio
cerning the potentially coercive power of deceptive police interrogatio
nigues, In 1989, five young men confessed (o a brutal attack on a Cenlr
jogger—an attack that left the victim near death and very severely injur
made newspaper headlines for weeks. Tn 2002, the convicled men were
ated by DNA testing, and the obvious queslion was, Why had they confes
brutal erime they had not commitied? And rather than hemg an isolat
false conlessions are a common feature of wrongful conviction casc:
deceptive interropation techniques are used (o convict the puilty, some”
have qualng about their use, though for others the importance ol corree
o crimes may mitigate concern about methods; bul when deceptive i
Gion (eehimigues convinee mnocent people (o plead puilty to crimes they
commit, almost cveryone would agree the techniques recuire closer serul

Where o Find More

Sisscla Bok. Lyving: Moral Choice in Public and Privaie Life (1978).1s @
(ant examination of lying and its effects; Christopher Stohogin refers
hook al several points in his article. For further insight on when deceplior
used in the interrogation process, see Christopher Stobopin, "Ly
Confessing,” 39 Texas Tech Law Review 1275 (2007).




