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The United States will inevitably join
other industrialized nations in aban-
doning the death penally, just as it has
abandoned whipping, the stocks,
branding, cutting off appendages,
maiming, and other primitive forms of
punishment. It remains Lo be secn
how long it will be until the use ol the
death penalty becomes so infrequent
as (0 be pointless, and il is eventually
abandoned. In the meantime, capital
punishment is arbitrarily and unfairly
imposed, undermines the standing
and moral authority of the United
States in the community of nations,
and diminishes the credibility and
legitimacy of the courts within the
United States.

Although death may intuitively
seem (o be an appropriate punishment
for a person who kills another person
and polls show strong support for the
death penalty, most Americans know
Jittle about realities of capital punish-
ment, past and presenl. As Bryan
Stevenson describes, the death penalty
is a direct descendant of the darkest
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zath by the hundreds and have
arried out scores of executions. In
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tions, false confessions, the testi-
qy of partisan experts who render
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exoneraled. In 2003, Governor Ryan
pardoned four people who had been
tortured by police until they con-
fessed to crimes they did not commit
and commuted the sentences of the
remaining 167 people on Illinois’s
death row. ...

Further experimentation with
lethal punishment after centuries of
failure has no place in a conservative
society that is wary of tloo much gov-
ernment power and skeptical of the
government’s ability to do things
well. Further experimentation might
be justified if it served some purpose.
But capital punishment is not needed
to protect society or Lo punish offend-
ers, as shown by over 100 countries
around the world that do not have the
death penalty and states such as
Michigan and Wisconsin, neither of
which have had the death penalty
since the mid-1800s. It can be argued
that capital punishment was neces-
sary when America was a [rontier
sociely and had no prisons. But today
the United States has nol only
maximum sccurity prisons, but “super
maximum” prisons where serial
killers, mass murderers, and sadistic
murderers can be severely punished
and completely isolated from guards
and other inmates.

Nor is crime deterred by the exe-
cutions in lewer than half the states
of an arbitrarily selected 1 percent of
those who commit murders, many ol
whom are mentally ill or have limited
intellectual functioning. The South,
which has carried out 85 percent of
the nation’s executions since 1976,
has the highest murder rate of any
region of the country. The Northeast,
which has the fewest execulions by
far—only 3 executions between 1970
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and the end of 2002 —has the lowest
murder rate.

The United States does not need
to keep this relic of the past to show
its abhorrence of murder. As previ-
ously noted, 99 percent of the mur-
ders in the United States are not
punished by death, Even at war
crimes trials in The Hague, genocide
and other crimes against humanity
are not punished with the death
penalty. The societies that do not
have capital punishment surely abhor
murder as much as any other, but
they do not find it necessary to
engage in killing in order to punish,
protect, or show their abhorrence
with killing.

Finally, capital punishment has
no place in a decent society that
places some practices, such as torture,
off limits —not because some individ-
uals have not done things so bad that
they arguably deserved to be tor-
tured, bul because a civilized society
simply does not engage in such acts.
It can be argued that rapists deserve
to be raped, that mutilators deserve
to be mutilated. Mosl societies,
however, refrain from responding in
this way because the punishment is
not only degrading to those on whom
it is imposed, but it is also degrading
to the sociely that engages in the
same behavior as the criminals. When
death sentences are carried out, small
groups of people gather in execution
chambers and watch as a human
being is tied down and put down.
Some make no elfort to suppress
their glee when the sentence is car-
ried out and celebrations occur inside
and outside the prison. These cele-
brations of death reflect the dark side
of the human spirit—an arrogant,
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ad the end of 2001, these states put
children to death, with Texas carry-
==z oul over 60 percent of those execu-
.ons. The only other countries that
:2cuted children during this time were
== Congo, Iran, Nigeria, Pakistan,
w:udi Arabia, and Yemen. The United
ates and Somalia are the only (wo
ccuntries that have not ratified the
zernational Covenant on the Rights
the Child, which, among other
=ags, prohibits the execution of peo-
- who were children at the time of
siT crimes.

Being among the world leaders in
cutions and the leader in execution
children is incompatible with assert-
z leadership on human rights issues
the world, As Frederick Douglass
1 over a century ago, “Life is the
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The retention of capital punish-
at in the United States draws
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death sentence is so unfair and influ-
enced by so many improper lactors
and the infliction of death sentences is
so inconsistent that this punishment
should be abandoned,

The exoneration of many people
who spent years of their lives in pris-
ons for crimes they did not commit—
many ol them on death rows—has
dramatically brought to light defects
in the criminal justice system (hat
have surprised and appalled people
who do not observe the system every
day and assumed that it was working
properly. The average person has lil-
tle or no contact with the criminal
courts, which deal primarily with
crimes committed against and by
poor people and members of racial
minorities. It is a system thal is over-
worked and underfunded, and par-
ticularly undertunded when it comes
to protecting the rights ot thosc
accused.

Law enlorcement offlicers, usually
overworked and often under tremen-
dous public pressure to solve terrible
crimes, make mistakes, fail to pursue
all lines of investigation, and, on occa-
sion, overreach or take shorleuts in
pursuing arrests. Prosecutors exereise
vast and unchecked discretion in
deciding which cases are to be prose-
cuted as capital cases. The race of the
victim and the defendant, political
considerations, and other extrancous
factors influence whether prosecutors
seck the death penalty and whethes
juries or judges impose it.

A person facing the death pen:
usually cannot afford to hire an attor-
ney and is at the mercy of the svstomw
to provide a court-appointed law s
While many recetve adequate ru;
sentation (and often are not sentenged
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to death as a result), many others are
assigned lawyers who lack the knowl-
edge, skill, resources —and sometimes
even Lhe inclination—to handle a
serious criminal case. People who
would not be sentenced to death if
properly represented are sen tenced to
death because ol incompetent court-
appointed lawyers. [n many communi-
tics, racial minorities are still excluded
from participation as jurors, judges,
prosecutors, and lawyers in the sys-
tem. In too many cases, defendants
are convicted on flimsy evidence, such
as eyewilness identifications, which
are notoriously unreliable but ate
seen as very credible by juries; the tes-
timony of convicts who, in exchange
for lenient treatment in their own
cases, testify that the accused admit-
ted to them that he or she committed
the crime; and confessions obtained
from people of limited intellect
through lenglhy and overbearing
interrogations. ...

These are not minor, isolated inci-
dents; they are Jong-standing, perva-
sive, systemic deficiencies in the
criminal justice system {hat are nol
being corrected and, in some places,
are even becoming worse. ... Law
enforcement agencies have been
unwilling to videotape interrogations
and use identification procedures that
are more reliable than those presently
employed. People who support capital
punishment as a concept are unwilling
(o spend millions of tax dollars to pro-
vide competent legal representation
for those accused of crimes. And
courts have yet to find ways Lo over-
come centuries of racial discrimina-
tion that often influence, consciously

or subconsciously, the decisions of

prosecutors, judges, and juries.
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convicted of murder and rape based
an a confession he gave to police,
=ven though it was full of inconsis-
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was happening to him. A person who
lacks the mental ability to under-
stand that he is being put to death in
punishment for a crime cannot be
executed unless he is treated and
becomes capable of understanding
why he is being executed, Just (wo
days before Porter was to be exe-
cuted, a court stayed his execution in
order to examine his mental condi-
tion. After the stay was granted, a
journalism class at Northwestern
University and a private investigator
examined the case and proved that
Anthony Porter was innocent, They
obtained a confession [rom (he
person who committed the crime.
Anthony Porter was relecased, becom-
ing the third person released from
Hlinois’s death row after being
proven innocent by a journalism class
at Northwestern. . . .

Some proponents of capital pun-
ishment argue that the exoneration
of Porter and others shows that the
system works and that no innocent
people have been exccuted. However,
someone spending years on death row
for a crime he did not commit is not
an example of the system working.
When journalism students prove that
police, prosecutors, judges, defense
lawyers, and the entirc legal system
failed to discover the perpetrator of a
crime and instead condemned the
wrong person to die, the system is
not working, Porter and others were
spared, as Chiet Justice Moses
Harrison of the Illinois Supreme
Court observed, “only becausc ol
luck and the dedication of the attor-
neys, reporters, family members and
volunteers who labored to win their
release. They survived despite the
criminal justice system, not because
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of it. The truth is that left to the
devices ol the court system, they
would probably have all ended up
dead at the hands of the state lor
crimes they did not commit, One
must wonder how many others have
not been so fortunate.” ...

Gerald W. Heaney announced.
after 30 years of reviewing capital
cases as a federal appellate judge, that
he was “compelled ... o conclude
that the imposition of the death
penalty is arbitrary and capricious.”
He found that “the decision of who
shall live and who shall dic for his
crime turns less on the nature of the
offense and the incorrigibility of
the offender and more on inappropri-
ate and indefensible considerations:
the political and personal inclinations
of prosecutors; the defendant’s wealth,
race, and intellect: the race and
economic status ol the victim; the
quality of the defendant’s counsel; and
the resources allocated to defense
lawyers.” . ..

FEven if cvery single reform were
adopted, it would not efiminate the
posibility of exccuting innocent peo-
ple. As the Canadian Supreme Court
yecognized in holding that it would
not allow the extradition of people
(o the United States if the death
penalty could be imposed, courts will
always be fallible and reversible,
while death will always be final and
irreversible.
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South. In Georgia and Alabama, for
example, African Americans are the
victims of 65 percent of the homi-
cides, yet 80 percent of those on death
rows are there for crimes against
white persons. Studies of capital sen-
tencing have consistently revealed
such disparities.. ..

Study after study has confirmed
what lawyers practicing in the crimi-
nal courts observe every day: People
of color are treated more harshly
than white people. A person of color
is more likely than a white person to
be stopped by the police, to be
abused by the police during that
stop, to be arrested, to be denied bail
when taken to court, to be charged
with a serious crime as opposed 1o
a less scrious one that could be
charged, to be convicled, and Lo
receive a harsher sentence. But a
person of color is much less likely to
be a participant in the criminal jus-
tice system as a judge, juror, prosecu-
tor, or Jawyer.

Tt would be quite remarkable if race
affected every aspect of the criminal
justice system except with regard to the
death penalty —the area in which deci-
sion makers have the broadest discre-
tion and base their decisions on
evidence with tremendous emotional
impact. The sad reality is that race con-
tinues to influence who is sentenced (o
death as it has throughout American
history.
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Death for the Disadvaniaged
Capital punishment is inflicted on
the weakest and most troubled mem-
bers of our society such as children,
the delusional, the paranoid, the
brain-damaged, the chemically imbal-
anced, those who were abused and
neglected as children, and people who
endured the most terrible trauma
imaginable in military service during
war, who came back with post-trau-
matic stress syndrome, addicted to
drugs, with various mental and emo-
tional problems.

Charles Rumbaugh is one ol
many examples ol (he execution ol
the mentally ill. He was only 17 at
the time ol his crime and suffered
from schizophrenia and depression
to the point that he repeatedly muti-
lated himself and attempted suicide.
Rumbaugh’s parents tried to con-
vince a court not to let him withdraw
his appeals. During a hearing.
Rumbaugh advanced on a marshal
and provoked the marshal to shoot
him in the courtroom. He was taken
to the hospital while the hearing
continued. He was allowed to with-
draw his appeals and was executed
by Texas.

Another example is Pernell Ford.
who was allowed to discharge his
fawyers and represent himself al
capilal trial in Alabama in 1984, Fond
wore only a shect to the penaii
phase of the trial. He tried to cal
witnesses people who were no oz
alive, After lawyers appealed s con
viction to a federal court, Ford wroiz
to the court and asked that the ¢
tion be dismissed. During o 7 oamag
Ford said that he wanted o Zie
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because he was a member ol the
Holy Trinity, he had supernatural
powers that would be enhanced
when he died, and he would be able
to transfer his soul to people outside
the prison. He said that when he
died, his 400 thousand wives would
receive the millions of dollars he had
put in Swiss bank accounts. One psy-
chiatrist who evaluated Ford said
(hat these statements were reflective
ol Ford’s religious beliefs —not evi-
dence of mental illness. Another psy-
chiatrist found that Ford suffered
from depression and personality dis-
order but was still capable of making
rational choices. A third psychiatrist
found that Ford was incapable of
thinking rationally. The court con-
cluded that Ford could give up his
appeals because he understood the
“hottom line” of his legal situation.
Like Charles Rumbaugh, he was
allowed to withdraw his appeals.
Alabama executed him.. ..

The execution of such severely
mentally ill people and treating men-
tally ill people so thal they can
be executed should be beneath the
American people. Unfortunately,
many mentally ill pcople are feft on
their own without support and super-
vision. Society would be better
served by providing some care to
insure that they take their medica-
tions and receive proper treatment to
prevenl episodes of violence than by
exccuting people who are oul of
touch with reality. And once a
severely mentally ill person has com-
mitted a serious crime the appropri-
ate response is to place them in
secure mental health facilities, not in
execution chambers. . ..
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