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Police Should Exercise Discretion in Deciding When to Arrest
Advocale: John Klcinip. Professor ai John Jay Collepe of Criminal
Justice, City University of Now York, and Professor at the Centre for
Applied Philosophy and Public Ethics of the Australian National
University; author of many books and articles, including The Ethics
of Policing (New York: Cambridge University Press, 1996),
Souree: *Selective Enlorcement and the Rule of Law,” Jowrnal of
Social Philosophy, Volume 29, Number 1 (Spring 1998): 117-131.
Police Discretion Has No Pluce in o Democracy
Advocate: leflrey Reiman, William Praser McDowell Professor of
Philosophy at American University: author of many books and
articles, including The Rich Get Richer and the Poor Get Privon:
ldeology, Class, and Criminal Justice, 8th Edition (Needham, MA:
Allyn & Bacon, 2007).
Source: *Apainst Police Diserction: Reply to John Kleinig" Journal of
Social Philosophy Volume 29 Number | (Spring 1998); 132142,

When a police officer observes o violation of the law—someone nol wearing a
seatbelt or driving 10 miles over the speed limit, or an underage teenager smok-
g a cigarctie, or a middle-aged man cating o sandwich and drinking wine in a
municipal park where no alecoholic beverages are allowed —she has a decision (o
make: Should she arrest the Jawbreaker? Warn him? Reprimand him severely,
but not arrest him? Jgnore the violation? Such decisions are required of police
officers on a regular basis, and the decisions are typically made on their own.

withoul supervision or public reporting,
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As John Kleinig has noted, when a police officer chooses to beat up a home-
less person to a dark alley, that is nor a case of discretionary police behaviory
rather, it s a clear violation of the rules and regulations that the police officer is
under an obligation (o follow and uphold. That a police officer may have the
power and opportunity to commit such an offense does not make it discretionary.
Genuinely diserefionary police behavior falls within a range of allowed and legil-
imate choices. Thus, a police oflicer may have discretion over whether to tickel ¢
driver who is exceeding the speed limit by 5 to 1S miles an hour; but piving a
speeding ticket to a driver who is within the speed limit would fall oulside the
range of legitimate discretion.

Most of us have no objection when a police officer exercises her diserclion,
and chooses not to ticket us for driving 10 miles over the speed limit, But il blacks
are routinely ticketed for driving over the speed limit, while similar behavior by
whites is ignored, or il a noisy oulside suburban party (perhaps involving some
anderape drinking) is ignored, while a similar party in a less affluent neighbor-
hoad draws police sanctions, then the police diseretion becomes more troubling,
Unfortunately, such diseriminatory discretion--against young people, against
minority races and cthnic groups, and against people of Tower cconomic status
has oceurred: “racial profiling” is the best known example, exemplificd by com-
plaints ol minority youth that they received a tickel for “driving while black.”

:

i

Points to Pon

s When there are laws that do not enjoy popular support—such as faws
against gambling, in a community wherce gambling is common — police
officers often “excrcise diseretion” and ipnore most violations. If you are a
police officer in such an area, is it alright to look the other way when a high
school chemistry teacher arranges a pool on the Super Bowl? When a local
bar owner runs a small bookmaking operation for his customers? [s il
alright to aceept free drinks from the bar owner who keeps the small book?
Foothall tickets? Super Bowl ticke(s? \

s A major coneern ol allowing police discretion is the possibility that il leaves
oo much room for police discrimination against people (ethnic groups,
protesters, pavs) they don't like, Are there effective ways of preventing or al
feast minimizing such discrimination?

o 1o Lear zero-tolerance policing, does consistency require that you
also oppose police diseretion? That is, is there o basic conllict belween
revo-tolerance policing and the exercise of police discretion, or are they

compitible?

o Jeffrey Reiman argucs that laws giving diseretion to police would be accept-
able only if fegislators explicitly built such diseretion into the law, Would it
be possible to write such a law? Could you write a law —lor example, a
tralfic law—that builds in an element of police discretion? /it is possible (o
write sueh alaw, would you consider that faw better than our current law,
which does not have police discretion built in?
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o A key argument between Kleinig and Reiman concerns police professionalism.
Both are strong advocates of well-trained, highly professional forces. But while
Kleinig sees police discretion as a vilal clement of such professionalism (on the
model of physicians and lawyers), Reiman argues that police discretion would
be something entirely dilferent trom the discretion of other professionals, and
waould be wiong. Is there an important difference hetween police discretion and

medical discretion?

John Kleinig

“Is it justifiable in a ree societly Lo
sHow police officers freedom to deter-
mine whether or not Lo arrest some-
ne when they legally and physically
s make the arrest?” This is the ques-
ton to which Jeffrey Reiman has
cecently answered an upambiguous
0o Tt is not the fivst time that the
suestion has been answered this way,
Jough Reiman’s robust delense must
mee again give pause (o those who,
Sieomysell, believe that some dis-
sretion dn this regard ought 1o be
Howable, ..

Political authority as we now
snderstand i s not primayily goal-
viented, but contractual, It does nol
tuthorize those in power (o achicve
ame  desivable end by whatever
—weans they consider appropriate, but
~a limited wuthorization o secure
sertain specified ends (as cashrined in

law) by means that are limited. That
heing so, Reiman argues, any disere-
tionary authority that police exercise
can be justified in only two ways:
either as an explicit grant by citizens
or as the conclusion of an argument
showing that it would be reasonable (o
make such a prant. He takes it that
there is no basis for believing the for-
mier: police are “simply and explicitly
authorized (o enforce the law that the
people’s representalives enact, and no
more,”

Is there any good reason (o think
that people showld give police some
discretion aboul whether or not to
enforce the Jaw? Reiman oflers four
reasons for thinking that no good
orounds exist for giving them that dis-
cretion: (1) it would render the laws
“vapue and uncertain®; (2) it would
effectively give police the power to

tvhn Kleinig, “Selective Enforcement and the Rule of Law,” Jowrnal of Social Phitosophy,

slishing Lid.

Yaline 29, Number 1 (Spring 1998): [17-131, Reprinted with permission from Blackwell
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amend laws (hat the people’s represen-
tatives had passed; (3) it would almosl
certainly be used discriminatorily; and
(1) it would be used coercively as a
form of leverage. In what follows [
shall attempt to meel the challenge
posed by Reiman’s arguments, and
shall argue that it s reasonable to
atow 1o police a limited discretionary
authority in regard to their enforee-
ment of law. . ..

The Rule of Law

As Reiman rightly observes, the idea
of *a government ol laws, not men” is
ol ancient pedigree, Not only Plato but
also Aristotle was convinced that “the
rule of law is preferable Lo that of any
individual.” And in liberal democratic
regimes, the rule of Taw has been
appealed o as the main bulwark
apainst lyranny.  Any theoretical
dontbts that people have had about its
appropriatencss have usually been
allayed by the spectacle of whal hap-
pens insocictics that have rejected it

Nevertheless, appeals to the rule
of law are neither as (ransparent nor
as compelling as Reiman scems (0
helieve. First of all, there is consider-
able debale about what is encom-
passed by the rule of law, and for this
reason it can be questioned whether a
rule of law excludes the recopnition
of limited discretionary authority;
and second, therc is a tension
between the rule of law and democra-
tic expectations.

The rule of law is a political ideal,
Essentially, it sets lorth conditions
for government that are intended to
preserve the poverned from the tyranny
ol arbitrary power, For some writers this

is understood formalistically, as requirs
ing no more than the existence of and
subseription to fixed and preannounced
formal rules, rules that are articuated
with sufficient clarily to enable exercises
of povernmental authority to be pre-
dieled with some certainty. But for other
writers, the rule of law is interpreted
more substantively 1o require that rules
promulgated by govermneatal author-
ity be broadly concordant with « partics
ular conception of human enfitlements.
Thus “rule of law valucs” — ihe separa-
tion of powers, equality and formal
justice. liberty and notice, substaniive
fairness. procedural Tairness, and effi-
cient administration—arce intended (o
secure cilizens nol only against arhifrari-
ness but also against oppressive rules,
Reiman does not explicitly joir
this debate, though he is clearty con-
corned about both anc
arbilrariness, He accepts thal respec
tal

oppression

for human freedom and hiuman co

ity necd 1o be preserved in—indeed
constituie the raison d'étre Tor—civi
society, 1t could be that freedont and
cquality can be protected nol only b
adberence to the rule of Taw hut alsc
by commitment o n conception o
human rights or personal sovereignty
the latter pressed as political demand:
additional to that of the rule of law
Bat 1 think that he implicitly accepl
(he richer, more substantive view o
the rule of law, for he quotes witl
approval  Locke’s contention iha
Syphere-ever lavw ends, (yranny begiis,
and that the person who “excecds U
power piven him by the faw . may b
opposcd, as any other man, who b
farce invades the vight of another,
This strongly supgests that Reima
sees the rule of Taw as sceuring us ne

!
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merely against arbitrariness but also
against (other?) violations of our rights.

Because of this, Reiman believes
that in a free socicty adherence to the
rule ol law will preclude the grant of
discretionary authority to police, [ s
only il such authority has been explic-
itly granted, or il it is reasonable to
expect it to be granted, that we may
reconcile police discretion with (he
rule of law. He takes it that the former
has not oceurred, and believes the lat-
ter (o be lacking in merit.

Consider now the second issue:
the coherence of the rule of law with
democratic or contractual processes,
Reiman seems to take it for granted
that there is an easy fit between the
rule of law and its modern expression
in liberal democratic society. Yel a
Hitle reflection indicates that this is
st the case. The yule of Taw. at least
jccording o Reiman’s coneeption,
wems to require that laws be applied
cxceptionlessly. Democratic and con-
iractarian theories, on the other hand,
smphasize the value of the majority
will, and that will need not be hmited
w or even be compatible with the sub-
stantive requirements ol law. . .

The seriousness of this potential
tension between the rule of law and
democratic values is not unrelated to
the way in which we construe both the
pule of law and democracy. If democ-
racy and the rule of law are both
thought of formalistically —as no more
than a crude majoritarianism, on the
nart of one, and a law ol rules, on the
sarl of the other—then the tension
could be quite signilicant, But il democ-
suic rule is anchored instead in the val-
des ol equality and freedom. and the
rule of law is likewise anchored in a the-

ory of human rights, the rule of law may
he seen as expressing one of the condi-
tions under which (liberal) democratic
aspirations may be realized.

Have people actually withheld
discretionary authority [from the
police? Reiman might have referred
to the full enforcement statutes that
have been passced in many states, If
the people have not spoken, then
their representatives certainly have,
and they have charged police with
responsibility to arrest anyone who
violates a law. What more appropriate
evidence could we want in a democ-
ratically orvdercd socicty? Strong
as this consideration is, however, [
am not entirely convinced that we
should take it as our only-—or even as
decisive —cevidence of what the peo-
ple have chosen,

First of all, a greal number of vio-
lations are deall with informaly by
police. and lor the most part their
choice nol to arrest or summons of
cite does not meet with public disap-
proval. We all know that many of
(hose who are stopped for traffic
offenses —such as speeding or having
defective tail lights —are let off with a
warning rather than a summons, and
yel, unless the case is an egregious
one, we do not complain. Maybe our
failure (o protest can be put down (o
naked self-interest —the recognition
ol our own propensity to speed or our
failure to make regular checks ol our
car’s condition, and the desire that we
should be treated leniently i caught,
But T think there is rather more (o it
than that, For we also recognize that
people exceed the speed limit or fail to
ensure that their car is not in violation
of Taws relating to its condition for
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many different reasons, and in some
ol these eases we would feel that an
mjustice ad been done wore a ticket
to hedssued or the driver arrested, For
the most part, we would be more upset
were someone who was speeding for
a tlegitimate™ reason to be ticketed
than we would be were someone
nol to be ticketed for a comparable
olfense for which there were no “legit-
imating” reasons.

Retman alludes to the possibility
of a public acceptance of discretion,
but says that it does not amount to a
public prant of authority. In the cir-
cumslances which he has in mind —the
nonarrest of drug dealers and prosti-
tutes on condition that they become
informants —Lam at least sympathelic,
But this is probably a special case: al
feast it is o more controversial one,
What we might ask is whether the cir-
cumstances in which the diseretion is
exercised are such that the diseretion
could (though not necessarily will) be
sustamed in a public (forum. Tn the case
ol the cirecumstances under which the
services of drug dealers and prosti-
tutes are obtained, 1 can imagine that
there would be a signilicant division of
opinion, Bul in the cases (o which 1
earlier alluded. in which tratfic laws
are violated, I think that the argument
for publicly defending an exercise of
discretion not 1o arrest or tickel is
mueh stroneer,

Second. there s some reason (o
view (uil enforcement statites only as
broad statements ol purpose and not
as rigid requirements, This is nol (o
say thal they would be modilied if
challenped, They arce, however, prod-
ucts of a political process, a process
that is sometimes best served if state-
ments are made in categorical and

unqualified terms. Lending eredence (o
this view is the finding that despite
provisions for doing so, [ull enforce-
ment statutes are rarely enforced and,
further, this fact per se brings with it no
public outery. It is only when the dis-
cretion is exercised in what seem (o be
inappropriately lenient ways that com-
plaints arc heard, Although we are all
aware thal the police exercise discre-
tion, when itis not felt to be oppressive
itis rarely opposed. Furthermore, it is
not uncommon for the police to pub-
licize in broud terms the fact that
they selectively cenforce the law.
What generally sticks in people’s
craw is nol less than full enlorcement
persecbut the diseriminatory way in
which that is sometimes practiced
and the disregard For victims that it
sometimes displays.

Third, although lepislation some-
Limes mivrors o social consensus {or
at least social majority), it does not
always do so, Homay be progressive or
lag behind social change, There are
many reasons for the hiatuses (hal
occur between Jegislation and social
values—some understandable, some
reprehensible —and sometimes police
are left with the task of making infor-
mal adjustments so that social peace
may be preserved. Statutes outlawing
sodomy, adultery, and fornication may
remain on the books for political rea-
sons, yet police would alicnate signifi-
cant seetions of their community and
generate considerable social turmoil
were they 1o enforee them,

For these reasons, I do not think it
unreasonable to argue that the pur-
pose of Tull enforcement statutes is not
so much Lo require that every law be
enlorced on every occasion on which
it can be, bul to place an onus on
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police 1o enforce. The difference is
maportant, Those who violate the faw
know (hat police have a defeasible
obligation o enforce it. Enforcement
is not optional; but neithey is it manda-
tory. It is a defeasible obligation on the
part of police to investigate law break-
ing and to take some action with
regard to all violations that are called
to their attention.

As T noted earlier, there is a sense
in which full enforcement statutes are
politically necessary. To pass laws and
nol require that they be enforced or to
indicate explicitly that whether or nol
they will be enforced will be left to the
discretion of the police, would be to

undermine their force as taw, Even if

iCis left to the discretion of police
whether or not to enloree the law by
means of arrest ov summons. the law
needs o be magisterially asserted.
Otherwise those who break the law
will notsce their fate as a conseguence
of their violating the law but only as ¢
matter of negotiation between them-
selves and the police, Allowing police
discretion to enforce the law selee-
tively is not intended to sanction the
latter,

el us now look in more detail at
Reiman’s four abjections.

o e B 5 e o g ot X
Vagueness and Uncerainty
Retman’s [irst claim is that any aceep-
tance of discretion will render the law
“vague and uncertain,” Why should
we think this 1o be the case? I the fiw
56

says that the speed Hmit is 55 mph,

and police do not generally ticket
people unless they are fraveling
LO mph over the speed limit, the law
is mot thereby rendered vague and
uncertain, Nor does it suggest that the

speed limit is really 65 mph and not
55 mph, A person who is traveling at
70 mph will be charged with traveling
15 mph over the speed limit, not
5 mph. And a person who happens to
get picked up for traveling at 60 mph
cannot complain that he wasn’t travel-
ing over 65 mph, and therelore should
not have been picked up. Of course,
he might wonder why he, of all the
people who travel over 55 and under
65 mph, was picked up. But if at 60
mph this person was creating a risk,
then there does not seem to be any
problem about the police picking him
up and not others,

This having been said, it might still
he reasonable for us to agree that the
police generally wait until people are
about 10 mph over the limit belore they
move in. The reasons here are practical,
Our speedometers may be slightly off.
The instrumentation used by the
police may nol be completely accu-
rate, The road may he straight and
clear, and visibility good, and no risk
may be involved, We may have simply
allowed the car Lo drift above the
speed limit, casy (o do when one has
been driving for a while, Tt involves a
better use of police resources (o target
those who are more than 10 mph over,
And, finally, there may be all sorts of
personal reasons why we were travel-
ing above the limil—to get someonce
to hospital. because we are late pick-
ing up the children, we need Lo gel to a
bathroom, and so on. Unless there is
some special reason Lo give the taw
strict Hability status, its rigid applica-
tion in some of these cases would
he obnoxious, and waould do little to
advance the purpose of the law. Laws
are nol contextless requirements but
cmbedded i social purposes, and

A
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although they provide elear guidelines,
they are not. or at {east should not be,
impervious Lo the social purposes that

have informed them. “*Overreach” of

the law, as Klockars calls it, the working
of injustice because laws are expressed
o specifically or generally, is cor-
rectable by means of discretionary
judgments. The correction doesn’t
make the law vague or uncertain, but
allows lactors relevant to the law’s pur-
pose (both in general and in particular
cases) to be incorporated into its
enforcement.

Another way of putting this is Lo
say that humans are rational beings,
capable of understanding not only the
terms of laws (their letier), but also
the purposes {or spivit) that led to
their promulgation. A person who is
Spiven a break”™ when traveling at
03 mph, because he was responding 1o
an anxious call from his wile, is not
poing 1o go on his way less certain
aboul the taw, because he understands
nol only the letter of the law but also
the spirit that infuses it

i of Powers

Would sclective enforcement in effect
give police the power to amend the
law, and thus subvert the purposes that
have made the doctrine of a separa-
tion of powers so valuable to sustain-
e liberal democratic structures?
Reman certainty thinks so, and he
isonot alone in this, The virtue it
mlorms the doctrine of separation of
powers is the dispersal of power and
thus a diminished likelihood of s
being used tyrannically: “liberty will
be best protected if police, judges, and
taw makers each do what they are
mandated to do.” Whereas it is (he

task of the legislature to make and
amend the law, it is the task of the
police to enforce it. . .

The discretionary decisions ol
individual police officers are often
“private” and therclore veiled from
public scrutiny. This clearly poscs a
problem, for if police are to be given
the power to make discretionary judg-
ments, they need to be accountable for
exercises of that power, and that will
be very difficult (o achieve if their
decisions are made out of public view.

But what I think we should con-
clude [rom this—-and what is to some
extent manilest in practice —is that
police discretion needs to be much
more carelully circumscribed than
judicial discretion. We should note
what this means and what it doesn’l,
since police diseretion is private in the
sense that much ol what police do is
unsupervised, this will remain the case
whether or not they have the formal
power to act in a discretionary man-
ner. 5o removing,  civeumseribing,
or nol granting them the power to
make discretionary judgments aboul
whether or not to arrest will have no
effect on the visibility of their conduel.
The question we must ask then is: Js il
better that police not have that formal
discretionary power (even ihough
they may privately act as though (hey
do), or that they be pranted a [ormal
diserctionary power, although one that
is circumscribed (even though we may
not be able (o keep a close eye on how
they use i)?

How we answer this question goes
to the very heart of our aspirations for
policing, If we see (he largely paramili-
tary structure of contemporary polic-
ing as necessary or desirable, then,
whether or notitis possible (o proyide

i
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better supervision, the denial of dis-
cretionary authority will belter reflec
the discipline of police work. But if we
wish to encourage greater profession-
alism in policing, then the answer will
most likely be the grant of discre-
tionary authority, along with efforts (o
educate police in its wise use.

In addition, we should note that
although it may be practically diflicult
to give the decisions of individual
police officers the same kind of
scrutiny as the decisions of judges,
there is nothing to stop the general
practice ol police decision making
rom being publicly reviewed. and
nothing (o stop certain peneral kinds
ol discretionary decisions from being
discussed in a public Torum, Indeed,
there often is such discussion when
the assumed discretion is excreised in
away that is thought to be harmful (o
the legitimate interests of those
involved —whether they be citizens
who believe that they have been dis-
criminatorily targeted, suspeets who
feel they have heen harshly treated, or
victims who consider that theiy legiti-
mate expectations have not been met,
Fhave no problem with greater public-
ity in this regard. and indecd wonld
think it highly desirable, ..

But Reiman, 1 suspeet, would
oppose the grant of discretion ever
were there to be such discussion. even
were it to be penerally agreed tha
some such discretion would be uiili-
tavianly desirable, and even ywere dis-
cretionary guidelines 1o be publicly
promulgated. His reason for (his
would probably be that powers that
should be separate would here be con-

joined, that the checks and balances so

important (o preserving a free society
would here be compromised. But this

assumes a separation ol powers that
has never existed: noy could it have,
Judges are appointed by politicians;
police chicls are appointed Dy mayors;
funding for the judicial and executive
branches of government is usually
determined by the legislative branch:
and so on. The question is nol so
much: What scparation can  we
achieve? but; What of importance is
sceured by whatever arrangement that
exists? What we want and need is nof g
complete separation of powers hut
suflicient separation—sufficient, that
is, for independence and strength—so
that we can ensure thal the values of a
free socicty are nurtured and pre-
served. I do not see any virtue in the
separation of powers i abstracio, bul

only insolar as it is able (o sateguard

citizens against tyranny, ITit is possible

to do well (even better) with less

than complete separation, then here
should be no decisive objection to that
being so,

Of course it would be different if
police acted as though they had the
discretionary authority to add (o our
current stock of laws, That indeed
would make the excreise of diseretion
tyrannical. But what we have in mind
inctalking of selective enforcement Is @
lessening of (he grip ol law, an easing
of the burdens it imposes, and this.
provided that, as a resull, victims do
not go unrequited, should not he seen
as an instance of tyranny. Indeed, I am
arguing almost the opposite, viz.. that
torm of tyranny (or certainly harsh-
ness) may reside in always applying
the law as written in the circumslances
as given,

Reiman is correct (o identify
the issue of police discretion as an
arca of concern. But the appropriate
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response. I believe, is not to condemn

that diseretion as a transgression of

proper boundaries, but to bring it into
the public domain for monitoring and
discussion, as necessary.

What I think should be more wor-
rving from Reiman’s perspective is
some form of departmentally sanc-
tioned discretion —where, for exam-
ple. a police chief promulgates as

departmental policy a qualification of

the Jaw as written, Suppose, for exam-

ple, the Taw forbids the possession ol

marijuana, but the police chiel informs
members ol the department that no
action should be taken against those
who have less than [ oz, ol marijuana
in their possession. Here, it might be

argued, the chief exercises a form of

discretion that cffectively “amends”
the law as written. Is /iis justifiable?

Althoupgh it may not be lepally
provided for, I do not see why it should
not be morally justitiable, though there
are clearly problems it a decision of (his
kind is cloaked in secrecy. Although a
public annonneement might well send
the wrong message, it is nol foo difticult
to see how a police department could
justify this way ol husbanding its
IFCROLTCCS,

Davis gives the example ol a
police department that, in the face o a
faw prohibiting, gambling, promulpates
to its mentbers the following rule:

In the absence of special cir-
cumstances, we do not ordinarily
arrest for social gambling in the
absence of (a) a complaint, (b) a
profit from the gambling other
than gambling  winnings, or
(¢y esiraordinarily high stakes.
When we reccive a complaint, we
ordinarily investigate, but for

first offenders we may break up
social gambling without making
arrests.

What is going on here? I think it is
reasonable to suggest that the legisla-
ture did not have as its focus the weekly
game of cards played by a group of
friends, where only a few dollars
change hands over the coursc of an
evening —although there is nothing in
the statute to exclude such activities
rom its purview, With good reason we
might also suppest that were the legisla-
ture to have attempted to qualify its
prohibition so that activitics such as
these were excluded from its purview, it
would have potten into legislative
quicksand. Tt could nol have used
the above wording, since it invites
inquiries into the meaning of “special
circumstances,” “extraordinarily,” and
“ordinarily,” and even then is expressed
permissively. As Reiman recognizes,
human behavior and the circumstances
in which it occurs are extraordinarily
diverse, and good legislative praclice
usually involves the drawing of rela-
tively bright lines. My eontention is that
a police organization that has one ear
open to the legislature and one to the
community will be able to develop rea-
sonable puidelines for the exercise of
discretion.

The foregoing case also touches
upon another point that often guides
police discretion: the presence or
absence of a complaint, Of course, the
presence or absence of a complainant
is not a decisive fcature in deciding
whether to go ahcad with an arrest, for
sometimes victims refusce to lay a com-
plaint for reasons that have nothing to
do wilh the seriousness of a situation.
Yet, in the absence of a complaint that
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would assist in any case lor prosecu-
tion, arrest may achieve very little,
50, although police may have a legally
sufficient reason for making an arrest,
they may choose not to arrest il
the charges are minor and the case
will otherwise have a very uncertain
future. Scarce resources arc expended
that might have been more produc-
tively used elsewhere,

Biscrimination
[t is the possibility ol using diseretion
in a diseriminatory way that troubles
me most. It troubles me, not just
because of the possibility of discretion
being exercised discriminatorily, but
because appeals to discretionary power
have often been nsed to cloak discrimi-
nation. Yet we may wonder whether
removal of whatever assumed discre-
tionary competence that police have
with regard to arrest will resolve this
nroblem, or even go any way loward
deviating it
As T indieated earlier, the unsu-
pervised nature of much police wark
will not change just as a resull of some
change in policy with respect Lo
arrest/nonarrest. I police deviate from
discretionary guidelines by claiming
that they are only exercising a discre-
tion they have, they will just as readily
claim that they have or do not have
wegally clear grounds for arvest when
they act diseriminatorily under a full
-nforcement policy. The poor and eth-
aically different will still tend to
attract disproportionale attention, and
nol just because they may be in viola-
tion of the law more [requently. For
the source of discrimination is not to
se found in the power to use discre-
ton bul in the disposition 1o acl with

prejudice, and there is probably no
greater difficulty involved in showing
that guidelines lor exercising discre-
tion were ignored than in showing
whether legally sufficient grounds for
arrest were present,

Once again, to the extent that it is
possible, the best counter (o poorly or
diseriminatorily exercised discretion is
not to outlaw it bul lo reeducate its
users and Lo require that, where deci-
S10NS or pafterns develop that appear
discriminatory, they be justilied. Given
the absence of supervision, this will
nol guarantee anything, but it may
{function to deter the development ol
entrenched practices of discrimina-
fion, Ultimaltely, the issue is not one of
having or not having tull enforcement
laws. 1t is a matter, rather, of police
who want (o make fair decisions.

Reiman is concerned that discre-
Honary authority will be used in a
tyrannical fashion. In particular, he is
concerned that the additional power
(that diseretion 10 arrest gives to police
beyond their power to arrest enables
them fo coerce people into doing
(hings that they would otherwise be
unwilling to do. Tn other words, it
allows lor the (yrannical exercise of
power, He instances the cooption of
someone as an informant in exchange
for nonarrest,

Why does this constitute a tyranni-
cal use of power? Reiman writes that

if we are not ready to endorse a
law requiring all citizens to pive
the police whatever information
they want, then such use of discre-
tion as leverage to get information
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amounts to allowing police (o
exercise a power over some cjti-
zens that we would not allow them
Lo exercise over all.

One thing (o note about this critj-
cisin is that it is leveled at a particular
use of diseretion, and nol at seleetive
enforcement as such, The police olli-
cer who allows a speeding motorist 1o
2o unsummonsed alter a stern repri-
mand about the dangers of speeding is
not exploiting that power to gain
something to which he would not oth-
erwise have had access. We could,
therelore, forbid police from using
their power as leverage without deny-
ing them the power to enforce the law
selectively,

S0 why does Reiman use this
argument? 10 seems to me that the
importance of the argument is that if
gives some plausibility (o the idea that
the power not (o arrest might con-
tribute to tyranny. It is neeessary Lo
give plausibility 1o that claim beeause,
at first blush, the power not (o arres
those who have done (hat which
would justily arrest appears 1o be (he
very antithesis of a tyrannical use of
power. Tam sure that the motorist who
gets off with just a warning or repri-
mand fecls velieved rather than
oppressed, Tyranny would be involved
were the officer (o take the view (hal
even though the speed limil was 55
mph. he would ticket people who were
traveling only at 50 mph. Or because
the color of their car was displeasing
to him. Those would be tyrannical
police acts. So the additional leverape
that @ police officer may 24in as a
result of his diseretionary authority s
DUCEssary Lo eive some credence 10 1he
idea that itis a tyrannical power.,

But as far as 1 know, defenders of
police discretion have not argued tha
police should be able (o impose
greater burdens on others than the law
allows. The argument for selective
enforcement is always an argument
that police should be permitted, in
appropriate circumstances, to impose
less than a [ull enforcement policy
would dictate,

Maybe a greater burden could be
imposed in cases in which informants
arc coopted, But T do not think i
necessary that this should oceur.
Note that there is o considerable di-
ference between there being a law
requiring that we give police what-
ever information they want, and the
choice offered to offenders o avoid
arrest by becoming informants. In the
first case, the threat of arrest attends
the refusal to provide information
perse.In the second case, the threal
ol arrest attends the violation ol
some other law. but may be removed
ita persouis willing 1o provide infor-
mation. To the person in the latter
siiuation, becoming an informant
may represent an acceptable bargain
and. if there are no significant victims
involved, the arrangement may rep-
resent good social value. If the per-
son does nol wish to become an
informant, then the arrest that fol-
fows will be sulficiently justified by
the initial offense, and does not need
additional support from the refusal
to provide information.

Most of us are aware that police
frequently gain informants by means
such as these. Yet Tor the most part
their use evokes from us no angered
or resentful response. Reiman takes
our reaction to manifest no more
than the tack of respeet we have for
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drug dealers and prostitutes, and our
acquiescence in their being treated
“in a tyrannical fashion.” But T think
we need to distinguish two different
kinds of case. One is the situation in
which the police officer says some-
thing like: “If you are prepared (o
sive me a certain picce ol informa-
tion, I won’( take you in.” The other is
where the officer uses arrest as a
continuing threat in order (o have the
person become an ongoing infor-
mant. In such ecases, where (he
offender might be looking at a few
vears in prison, and becoming an
informant has significant visks and no
clear endpoint, the arrangement may
well be seriously exploitative of a vul-
nerable person.

What Reiman establishes. T think,
 that the diseretion not to arrest can
s easily misused, and needs o be

sonitored, Officers who make use of

mformants should be veqguired o sub-

Ait Tor approval the nses they make of

them and the conditions under which
they retain their services.

Conclusion

It is important that a free socicly be
governed by rules, not men. But the
adherence to rules need not be
mechanical, for the rules, apart from
curbing governmental arbitrariness,
also serve important social purposes
beyond themselves, If those wider
purposes are not being scrved, then
either the rules should be amended
or, if that poses problems, there
should be granted to those who
administer them the power to make
discretionary judgments concerning
their application and enforcement.
Provided that those who make such
judgments can be held accountable
for them, it should be possible to
secnre a preater just tfreedom than
would be the case were no such dis-
cretion permitted

Jeffrey Reimarn

1 Selective Enforcement and the Rule
1 Law,” John Kleinig has presented a
~owertul rejoinder o my argument that

~alice discretion has no rightful place in

a liberal democratic state. He replies to
the four reasons which I give for the
undesirability ol police  discretion.
Those reasons are: (1) that police

cifrey Reiman, *Against Police Diseretion: Reply 1o John Kleinig," Journal of Social
Mhifosophy, Volume 29, Number 1 (Spring [998): [32-142, Reprinted with pernission from

Hiackwell Publishing Lid.
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discretion renders the laws vague and
uncertain, Rather than stating forth-
rightly what will and what will not be
permitied, Taws subject (o discretionary
enforcement  effectively contain (he
additional wild-card proviso “if a police
officer judges it appropriate ... ™%
(2) that by adding this proviso, police
discretion elfectively amends (he laws
as passed by the people’s representa-
tives, and thus usurps the exercise of leg-
islative authority; (3) that police
discretionary power is almost certain to
be used [requently in ways that discrim-
inate (in effect, if not in intent) against
the poor, powerless, and unpopular in
our socicly —undermining the legiti-
macy of the law where it is most in need
of legitimacy; (4) that granting police
diseretion 1o decide whether or not to
enforce the law gives police officers the
ability 1o use that discretion as leverape
over other citizens, say, by threatening
arrest il a citizen won't reveal some
desived information,

I'n what folfows, T shall start with
some general observations about the
issucs. ‘Then, T shall respond 1o
Kleinig's specitic replies to my four
reasons for finding police discretion
undesirable, and show why T think
these replics are unsatisfactory. 1 shall
close with some final comments on the
issue, including a further argument
against police discretion, namely, that
it is incompatible with treating us as
citizen-sovercigns of a liberal democ-
ratic polity and that it is an affronl {o
our dignity as responsible agents,

erol Obsaervaitions

A large part of my objection (o
police discretion is that it usurps the
lepislative authority of the people

and their elected representatives.
Consequently, if there are laws (hat
the people truly want enforced with
discretion, I have no objection if the
people through their representatives
include express provision for discre-
tion in the law when they enact it.
Quite the contrary, that is exactly
what I think they should do. Tt fol-
lows that, even where T imight agree
with  Kleinig  that discretionary
enforcement serves some valuable
social aim, my view will be that it is
stitl wrong that (hat discretion is
simply taken by the police as their
right, If discretionary enforcement is
what the citizens want, then lct them
say so in the law. They and (heir
clected representalives arve the only
ones with both the right and the duty
to do so. What’s more, doing so in the
visible arena of the lepislature will
force open discussion of the pro-
posal. Tlence itis irresponsible of the
legislature to refrain from providing
for diseretion in the law when they
wanl it and instead to leave il (o
police to build it in in the far less vis-
ible realm in which they work.

In the essay to which Kleinig is
replying, | defined “police discre-
tion” as “the freedom ol police olfi-
cers to decide whether or not to
arrest an individual when the condi-
tions that would lepally justity that
arrest are present and when the offi-
cer can make the arrest without
sacrificing other equally or more
pressing legal duties” Conscquently,
it the police must prioritize their
enforcement activities because of
limited resources (so long as this pri-
oritization reflects the choice to
enforce other equally or more impor-
tant laws), 1 do not count this as
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discretion for purposes of this discus-
ston. I think in general that the legis-
lature should keep the number of
laws down to a number that the
police can effectively enforce, If they
don’t, then the police will have no
choice but (o prioritize and my objec-
tion will be ta the irresponsibility of
the Tawmakers in forcing this on (he
police rather than making the hard
choices for which they were clected.
Thus, when, as he does at numerous
points, Kleinig justifies police discre-
tion as needed to hushand limited
resources, my difference with him
will not be over what the police do so
much as over what the legislature has
lailed to do.
Because he is a fair-minded feliow,
Kleinig has offered me additional
ammunition for my argument by
nointing out that many states have
aassed full enforcement statutoes charg-
e police with responsibilily (o arrest
snyonce who violates a law.” T was con-
went to think that simply passing laws
that stale categorically that people
doing such and such will be arrested,
and 50 forth, was enough to show tha
the people and their representatives
have not given the police discretionary
authority. That they have in MmNy cascs
2one further and expressly mandated
tull enforcement only strengthens my
claim here —for which T thank Kleinig,
Fle, however, takes the fact that there
1 no public outery when (he police
handle violations without arrest as
indicating  that  even explicit full
cnforcement statutes do not CNpPIess
what the people have chosen, This
seems a streteh to me I the peoples
representative pass both categorical
criminal laws calling for arrest and
laws that insist that those eriminal laws

15

be fully enforced, then it seems that the
people have done enough to show
their will. That there is little or no
public outery over much seclective
caforcement nonctheless is betier
explained as apathy (or perhaps frus-
tration at having twice tricd and failed
(o get the police to enforee the laws),
than as indication of yet a different
public will than that already twice
expressed in the laws. Indeed, that the
police and Kleinig think that it is okay
to second guess the public in the face

of two layers of laws is evidence, in my

view, of the way in which police discre-

tion undermines the people’s role in a
liberal democratic polity.

Kleinig occasionally speaks of the
denial of discretionary authority as
implying that the police are 1o apply
the Taw mechanically, And, in the
sane spirit. he suggests that we will
want Lo grant the police discretionary
authority it we would like to “cncour-
age preater professionalism in polic-
ing.” I'think that the use of the term
“mechanical” in this context is mig-
leading. As Kleinig himsell suggests
in his essay, determination of whether
legally sufficient prounds for arrest
existis as complex a matter as judging
whether or not to arrest when onc has
the discretionary authority to do so.
Police work will always require intel-
ligenece and judgment, and denial of
diseretionary authority is not going (o

change that. The use of the term “pro-
fessionalism™ is, in my view, even
mare problematic. Since the opposite
ol professionalism appears (o he ama-
teurism, it’s hard 1o deny that one
wants to encourage professionalism
in policing. However, traditionally,
professionals (doctors, lawyers, and
the like) have successiully asserted
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the right to exercise authority at their
discretion and to be accountable only
to fellow members of their prolession
for that exercise. This model has no
place in policing. The authority that
doctors and lawyers possess is that of
knowledge (they are authorities on
health or the law). Such authority is
rightly judged by others who are
equally authorities in those areas.
Police have this sort of authority, they
are authoritics on law and perhaps o
order as well, However, the authority
that pelice have that Kleinig would
have them exercise with discretion is,
by contrast, that of power (police
have authority over other citizens, the
right to arrest them and use force in
the process). Altowing authority of
this sort to be exercised with discre-
tion is a dangerous thing even il
[Kieinig is correct that we should
allow it. In any event, we should not
be fooled by the positive sound of the
term prolessionalism into thinking it
appropriate to (reat the authority
that police exercise as including dis-
crefion in the way that the authority
of doctors and lawyers does,

Specific Reasons, Replies,
and Responses

I turn now Lo Kleinig's responses (o
the four reasons | ooffered for the
undesirability of police discrction, For
ease ol identification, 1 shall number
the first paragraph in which cach of
the Towr reasons is discussed.

(1) In response (o ovy claim that
discretion renders the Taws vapue and
uncertain, Kleinig writes:

If the law says that the speed
limit is 55 mph, and police do not

generally ticketl people unless they
are (raveling 10 mph over the
speed limit, the law is not thereby
rendered vague and uncertain,
Nor does it suggest that the speed
limit is really 65 mph and not
55 mph, A person who is traveling
at 70 mph will be charged with
traveling 15 mph over the speed
limit, not 5 mph. And a person who
happens to gel picked up for trav-
eling 60 mph cannot complain that
he wasn’t traveling over 65 mph,
and therefore should not have
heen picked up.

Now, before responding to Kleinig’s
claimy that (his poor flellow cannol
complain, consider a different ques-
tion: What is the real specd limil in this
example? 11 scems to be sometimes
65 mph and sometimes 55 mph. Does a
driver in this situation get clear guid-
ance aboul how fast to drive from
the Tegal system, that is, the whole
Jegal systemy from lawmaker to law
entorcer? Clearly not. If he drives al
55 mph, he will find everyone passing
him in full view of the police. Il he dri-
ves at 60 mph, he probably won’t get a
ticket except when some police officer
thinks he should. That he cannot com-
plain if this happens makes (hings
worse rather than better, The situation
that Kleinig deseribes is one in which a
person is asked to think that he may in
Cact drive 60 mph while he has no
grownds to complain if he gets penal-
ized for doing so. This is precisely what
police discretion does. It sends a mixed
and confusing signal thal takes U
largely out of the citizen’s hands
whether he gels penalized or not,
That the citizen can avoid being
ticketed by driving 55 mph is no better
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snswer here than that he could avoid
~eing ticketed by not driving at all,
Why should he drive at 55 mph, allow-
ing all cars to pass him, when he sees
sthers driving above 55 mph in full
siew of the police? The law is not just
words on a lawbook page or numbers
anaspeed limit sign. It is a whole sys-
tem which includes these words and
aumbers in a real human practice that
‘he citizen confronts as a whole, The
speed limit signs tell him one thing and
e police practice tells him another,
onsequently, his ability to control his
teis weakened by the contradictory
:nd confusing message that he receives
rom the lepal system as a whole,

Can this driver rightly complain?
Serhaps not inour diseretion-ridden
seal system. But, morally speaking, 1
aink he can complain because the
cpal system failed to do what it was
sipposed to do. It failed (o give him
Sear puidance about how to avoid get-
g penalized —just the {law for which
o are someltimes found unconstitu-
onal beecause of vagueness, Did this
friver have reason (o (hink he was
sourting a ticket by driving 60 in a
5 mph zone? The answer seems (o
e to beryes and no, Yes, because he
“new that the posted speed limil was
“mph, Mo, because he didn’t know
cat going live miles over that limit
wasin fact treated as breaking the Taw,
Yes and no: how much more uncertain
S the law be than that?

(2) Regarding my claim thal police
diseretion effectively amends the laws
that the people’s representatives have
rassed, Kleinig describes a situation in
vhich, though the law prohibits all
sambling for money, a police depari-
nent promulgates a rule among ifs
alficers that excludes arresting people

for social gambling for moderate
stakes, Of this, Kleinig writes:

What is going on here? T think
itis reasonable to suggest that the
legislature did not have as its
focus the weekly game of cards
played by a group of [riends,
where only a few dollars change
hands over the course of an
evening —although there is noth-
ing in the statute to exclude such
activities from its purview. With
good reason we might also sup-
gest that were the legislature o
have attempted to qualify its pro-
hibition so that activities such as
these were excluded from jls
purview, it would have got into
legislative quicksand,

I'don’t deny that the police in this
example arc modilying the legisla-
ture’s work in a good way, and maybe
cven in a way that the legislature
would have wanted its work modi-
fied. But, good or bad, the police are
modilying the law. The people’s rep-
resentatives passed a law against
gambling, and the police have trans-
formed it into a law against certain
kinds of gambling and not agains
others. The police have taken over a

job that is not theirs to take. That a

blanket law against gambling is a bad
taw, T am the first to admit, But it is
the people’s law, and they will never
make belter laws if they can leave i
to the police to clean up their poor
lawmaking. For (his reason, we
should not so quickly accept that the
legislature couldn’t have made a law
closer to their real intention without
petting into “legislative quicksand.”
Quite the reverse. Trying to spell out

just what it is about pambling that
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makes it the appropriate target ol a
criminal law would have been a good
exercise for the legislature and for
the people whose representlatives
they are. Because police discretion
will patch up their incomplete law-
making, the pecople and their repre-
sentatives are deprived of a valuable
exercise in democratic governance
and allowed to shirk the vesponsibil-
ity to make good and adequately spe-
cific laws, I instead of covering up
for their poor lawmaking, the police
enforced the law as the lawmakers
wrole it and, say, started arresting
well-to-do  suburbanites  at their
weekly gin rummy games, the law-
makers would soon be back al the
drawing board (rying to make a Jaw
that clearly targeted the kind of
gambling the )u)plc want penalized.
The short-term costs (o those subur-
banites would, in my viow, be far
oulweighed by the benefits ol mak-
ing the lawmakers make the law
express (he people’s real will, And,
knowing that the police will not clean
up their sloppy work will make the
fawmakers more carelul in future
fawmaking as well,
I the legislature finds that it can-
nol spectly what kind ol gambling s
illegal, then that is prounds Tor wonder-
ing whoether it should be illegal alter
all-- wondering  that nceur
because the police have patched the
law. Morcover, if (he legislature cannol
specily what kind of pambling is illegal
but make a law against it wholesale
expecting the poli(tc to do the specify-
ing, then they fail to make a law that
san guide the citizens in their behavior
and thus they fail at what they were
elected to do, All of (hisis covered up-—
and kept insulated from change —by

doesn't

police discretion. Some gambling will
lead to arrest and other gambling will
not, and the distinction between them
will be made by the police, not by the
people’s representatives.

(3) In response to my claim thal
discretion will be used discriminatorily
against the poor, powerless, and unpop-
ular in our socicty, Kleinig proposes that
discretion be limited by guidelines pro-
mulgated by police departments. As (¢
whether this will be clfective in pre
venting discrimination, Kleinig con-
tends that 1t will be no less effective
than a full enforeement policy:

I police deviate from discre-
tHonary guidelines by claiming thal
they arc only exercising a discre-
tion they have, they will just as
veadily claim that they have or do
not have legally clear grounds
lfor arrest when they act discrimina-
torily under a full enforcement
policy. ... For the source of dis-
crimination is not to be found in
the powcer to use discretion bul in
the disposition to act with preju-
dice, and there is probably no
greater difficulty involved in show-
ing that guidelines for exercising
discretion were ignored than in
showing whether legally sufficient
growds for arrest were present.

[Kleinig’s response seems (o me [e
be unsatisfactory on several grounds.
First of all, as his account shows.
puidelines for discretion place an
additional layer of destderata on tof
of t(he determination of whethel
lepally suflicient grounds for arrest arc
present, Even if it is true that “there is
probably no greater difficulty involved
in showing that guidelines for excrcis-
ing discretion were ignored than in
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showing whether legally sufficient
srounds for arrest were present,” there
is surely greater difficulty in showing
that both sets of rules were misapplicd
than in showing that the law alone has
misapplied. Al very least,

= that heen

‘orily Kleinig’s proposal gives the police two

SpOp- ‘evels at which they can deny that they

‘ s that were acting diseriminatorily, instead of
‘ = pro- one. Second, if there were a full
Asto aforcement poliey. then  cilizens

©pre- would come to it and they
o eon- could be able 1o protest where it was
eolive dolated, particularly ificwere violated
1 a diseriminatory fashion. Under a
oolicy that allows discretion, the citi-
ens have additional grounds for
Jncertainty about what the police are
sctually doing, and thus it will be more
Hficult for them fo complain about
what appears to be discerimination,
wad finally, if guidelines for discretion
san be formulated that arve satisfac-
“ory, then they will express the implicil
vill of the lawmakers and the people

SXpe cl

iz w~ho clected them. Bm_\ then, the law-
" wakers should have hul}cn ‘lhc bultet
o md formulated those puidelines them-
- ;lvu;‘,s; as part ol the I:\\\fr;ll]w_v were
g aakig, rather than male mc'mn}jlc'l(:
i}; nws and tet the unelected police il in
0t e blanks. ' ' ‘
(4) T argued that discretion gives
ralice officers a kind of leverage over
ne 1o stizens that can be used tyrannically.,
ands. What T have in mind here are cases—
TOWS, seen commonly in film and television
2 an rorirayals of police work—in which
7 (op thie police hold the threat of arrest
=ther wer some small-time crook as a way
tare af compelling  that individual to
re s recome an informant, This s clearly a
slved nower that police have only when they

sreis- san relrain from arresting, someone
in who is legitimately subject to arrest.
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And it is a power which we would not
grant to police over all citizens, since if
we wanted that we would pass a law
requiring all citizens to give police
whatever information the pollcc want,
Consequently, police discretion here
gives police a special power over some
citizens which the lawmakers have not
given the police over those citizens
and which the lawmakers would nol
give the police aver all citizens.
Against this, Kleinig’s reply has
three parts. First, he takes it that we
could simply forbid the police Lo use
their diseretion this way, while leaving
the rest of their diseretionary author-
ity intact. He does not, however,
explain how this would work, and it
seems that his carlier ohservation on
the difticulty of controlling police
decisions of (his sort would work
against il. As T said carlier, it scems
that oulright prohibition of diseretion
would give eitizens the best and clear-
esl weapons against such leverage, For
¢, imagine a small-time crook
“leveraged” into

exampl
who  had  been
becoming an informan( by the threat
ol arrest not carricd out, Suppose that
this fellow decides he no longer wants
to be an police informant, and the
police officer involved decides (o
arrest him. I there were no discretion
allowed, the would-be noninformant
could poiot to carlier cases when the
police oflicer could have bul didn’t
arrest him, This would give him a
weapon against continued exploita-
tion. However, as long as discretion is
allowed, the poll( ¢ officer will always
be able (o explain the earlicr nonar-
rests as appropriate discretion, Fven
i, as Kleinig has suggested, the police
officer would always be able (o claim
that Tegally sulficient grounds for
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arrest didn’t exist in the earlier case,
the fact remains that allowing discre-
tion gives the police two levels of pro-
tection of their actions, whereas
forbidding discretion leaves them only
with one,

Second, Kleinig maintains that the
occasional trade of nonarrest for
information (as opposcd to the contin-
wing threat ol arrest to make someone
an ongoing informant, which Kleinig
admits “may  well be  seriously
exploitative of a vulnerable person™)
is an acceptable practice. To the indi-
vidual who has violated a law for
which he could be rightly arrested and
who is offered nonarrest in return for
information, writes Kleinig,

becoming an informant may rep-
resent an acceptable bavgain and, if
there are no signilicant victims
involved, the arrangement may rep-
resent pood social value. If the per-
son does not wish to become an
informant, then the arrest that fot-
lows will be sulficiently justified by
the initial offense ...

But, il the initial offense justified
arrest, how was il justificd not to arresl
him? Did the law say that people who
commit this offense will be arrested
unless they can provide some “good
social value™? Lither the legistature
which passced the relevant law wanted
people to be arrested who violaled it
or the legislature wanted the police to
he able to use this law sometimes not
to arrest but to get informuation. 1f
the former, then, in nol arresting, the
palice officer violates the wishes of the
legislature and the people they repre-
sent, I the latter, then the legistature
has misled the citizenry by passing a
lnw saying one thing while wishing and

expecting something different. Either
way, Lthe citizens are swindled out of
real democratic control of the agents
of their government.

Third, Kleinig makes here a point
he makes generally, namely, that dis-
cretion is nol tyrannical because it
amounts to allowing the police, nol
“to impose greater burdens on others
than the law allows.” bul, rather “to
impose less than a [ull enforcement
policy would dictate.”  Naturally.
allowing the latter is not as bad as
allowing the former, but that doesn’t
mean that attowing the latter is good.
It still modifies undemocratically the
laws as made by the people’s repre-
sentatives; it still renders unclear
what really is going to be treated as
illegal; and it still leaves room for
continued leverage against small-
lime crooks to make them into ongo-
ing informants—which both Kleinig
and T regard as exploitation of the
vulnerable, but which he thinks and |
doubt can be eliminated surgically
while teaving police discretion intact,

Concludi

{ conclude, now, with a more general
observation about the signilicance of
police diseretion and its incompatibil-
ity with law as an instrument of sell-
governance by the citizens of a liberal
democratic state. In his discussion of
the discretionary admirfistration of
speed laws, Kleinig refers Lo the dri-
ver let off without a summons as one
who has been “given a break.” And
fater, Kleinig adds: “I am sure that the
motorist who gets off with just a
warning or reprimand feels relieved
rather than oppressed.” Now, I think
that there is something inappropriate
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in our thinking of the police as “giv-
ing us a break” —however natural it is
for us to want to get one, What it sug-
gests is that the power to arrest is the
police officer’s own power and we, his
subjects, are relieved thal he has
shown the mercy not to impose the
full force ol his power, What's wrong
here is that. in a liberal state, the
nolice officer’s power belongs 1o
the citizens, 1t is our power, not the
nolice officer’s own, Thus, Locke suid
ol the extent of the political authority
in a legitimate state, that it is “the
int power of every member of soci-
2ty And John Rawls has written
that, in liberal democratic politics,
“political power, which is always
coercive power, is the power of the
public, that is, of free and equal citi-
«ens as a collective body.”

We are not to be thankful to the
nolice officer for giving us a breal, as
T his merey were a gift to us [rom him.
Rather, his “mercy” is his disobedi-
cnee of our will as expressed in our
fowss he has twisted into his own shape
Hor however good @ reason) a power
which we gave him in a shape that we
desipned. Such merey (however nat-
sral i1 ds to desire i6) s an insult 1o us
a5 citizens of o democracy. 11 we want
speeding laws to be administered mer-
cifully, then it is our business to build
mercy into our laws, If we want speed-
ing laws to be administered with dis-
cretion, then it is our business to build
diseretionary authority into our laws,
It we make laws, we should expect
them Lo be carried out as we make
them, Anything less lails to lake us
seriously as the sovercign citizen-
rulers of a democratic polity.

But discretion is not only an
msull Lo us as cilizen-sovereigns ol a

liberal democratic state, it is an insult
to us as responsible agents. The dis-
tinguished philosopher of law, Lon
Fuller, catalogued cight features of
what he called the “internal morality
of [aw.” Among these are (hat the law
be clear enough (o guide citizens
in choosing how to conduct them-
selves, and thal there be congruence
between official action and declared
rule. J think that I have shown that
discretion undermines both of these
features. Interestingly, Fuller thought
of these features ol law as a morality
because he thought of law as a pur-
posive enterprise, one that implicitly
treats the people subject to il as
responsible agents. He wrote:

To embark upon the enterprise
ol subjecting human conduct Lo
the governance ol rules involves
ol necessily a commitment 1o the
view that man is, or can become, a
responsible  agent, capable of
understanding  and  following,
rufes, and answerable Tor his
defaults,

Every departure from the prin-
ciples ol the law’s inner morality is
an affronl Lo man's dignity as a
responsible agent.

To the extent that police discre-
tion makes the law unclear and opens
a gap between the stated rule and the
ollicial actions done in its name, il
does not address the citizens as indi-
viduals capable of governing them-
selves in light of public rules, Rather it
subjects citizens ta an ill-defined and
unpredictable police authority in the
face of which citizen self-governance
is reduced to guessing what the laws
will actuatly mean in the hands of this
or that police officer.
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In closing, T want to acknowledge
the very important fact that instituting
a policy of full enforcement will
require signilicant changes in our legal
system if this policy is not to bring
worse cvils than the discretion it is
meant to replace. For instance, police
often rvelrain from arresting individu-
als because they may have (o spend a
night in jail until they can see a judge
and because, even if they are acquit-
ted, they will end up with a damaging
arvest record. Consequently, for full
enforcement to work, we will have to
stafl our courts with enough judges so
that arrestees can see them in shorl
order, and we will have to eliminate
the practice of holding acquitted per-
sons’ arrest records against them,
Since jailing arrestees because there’s
no judge around and holding arrest
records against acquitled people
amount Lo punishing people who are
cither presumed or legally innocent,
these chanpes seem long overdue,

The most important change thal
full enforcement requires, however, is

What 15 Mew

that we reduce dramatically the number
and complexity of our criminal laws.
And this too seems long overdue, . ..
The simple fact is that a free society
should have few and clear criminal laws
that the police should be expected to
enforce wherever they apply.

In short, full enforcement is part
ol a “package deal” I, as | expect, we
can’t have the whole package —if we
are nol about to fimit criminal law (o a
small number of clear statutes oy to
provide resources for speedy, non-
puuitive freatment of arrestees, and so
on~—then Kleinig is right: We should
keep police discretion and try 1o curh
its abuses, Bul, then, we should admit
that we have failed to stand up to the
full measure of our roles as citizen-
sovereigns of a liberal democratic
polity, Instead of controlling the exer-
cise of our public power by means of
rules we have democratically cnacted.
we have handed this job over to the
police and can only hope that they
perform it fairly to the disadvantaged,
and mereifully to ns all, &

some ol the most interesting recent studies of police discretion have locused on how
neighborhood/environmental factors influence police discretionary behavior,
Studies indicate that in communities of lower economic status, police are more
Jikely to make arrests (rather than give warnings or pursue other alternatives), In
addition, police are likely (o use greater foree in economically disadvantaged neigh-
horhoods. Molice that such studies are not merely {inding that more arrests occur in
poorer neighborhoods; rather, when confronted with similar offenses, police discre-
tionary behavior results in a greater likelihood of arrest when the offense took place
in a poor neighborhood than in a more aftluent environnient.

Whaie to Find More
Perhaps the classic paper on police discretion—which brought the issue of police
discretion into the open and into debate—is Joseph Goldstein, *Police Discretion




