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Supreme Court stated that the Washington
and New York laws forbidding assisting at
suicide are constitutional, or, to be more
precise, that they are not unconstitutional
on the grounds claimed by the circuit
courts. We are thus back to where we were.
States may pass laws forbidding euthana-
sia and forbidding assisting at suicide.
States need not pass such laws, of course.
They may have no laws at all. Or they may
specifically permit these practices, as Ore-
gon and Washington have done for PAS.
The 1994 Oregon referendum and sub-
sequent law (The Oregon Death with Dig-
nity Act, 1998) and the 2008 Washing-
ton referendum and law (The Washington
Death with Dignity Act, which was ex-
plicitly based on the Oregon law) permit-
ting physician-assisted suicide were not
rejected by the Supreme Court’s decision.
Another federal court decision rejected the
Oregon law as unconstitutional, but the
Supreme Court overturned that decision.
In November 1997 another referendum in
Oregon that would have reversed the first
referendum, thus making PAS again illegal
in Oregon, failed by a 60-40 vote. Various
attempts by federal and local initiatives,
including rulings that using drugs for sui-
cide would violate federal laws, also failed
(Meisel 2003, 43-45), and the Supreme
Court ruled in January 2006 against the at-
tempt by the Bush administration to crim-
inalize this use of drugs (Baron 2006).
Location 5152 41%




image5.jpeg
Kamisar 1996). The court did not even
take the time to understand the meaning
of some of the ethical terms it was using.
For example, it seems to have equated
the distinction between withholding and
withdrawing treatment with that between
commission and omission, or active and
passive euthanasia. As we saw in detail in
chapter 2, withholding and withdrawing
are both permitted as “passive euthana-
sia,” a term that is, as we have already
noted, confusing and probably ought to
be avoided. Withholding and withdrawing
are both the nondoing of treatment and
may well be right. The Second Circuit deci-
sion was better argued but still ultimately
flawed. Despite Scalia’s opinion, refusal of
treatment is not the same as suicide. And
there are other reasons as well for rejecting
the decisions of both circuit courts that we
note later in this chapter.

In June 1997 the US Supreme Court
reversed the decisions of both of the cir-
cuit courts (Meisel 2003, 493-510). It held,
against the Ninth Circuit, that there is no
constitutional right to choose when and
how one dies, and it rejected the argu-
ment of the Second Circuit that there is
no difference between forgoing life support
and suicide, holding that it is not contrary
to the equal protection clause of the Four-
teenth Amendment to allow withdrawal
of life support but to forbid assisting
at self-killing and euthanasia.l Thus, the
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Thus, PAS is now legal in Oregon and
Washington.

In sum, although we are legally back
where we were, much has been legally
clarified, and the next battleground will
be state legislatures. Their decisions are
not easy to predict. After the decision in
Oregon many thought that other states
would soon legalize PAS. To date this has
happened only in Washington, and per-
haps also in Montana where, on December
31 2009, the state supreme court ruled
that physicians may not lawfully be con-
victed of homicide if they prescribe lethal
drugs in accordance with certain state
rules (Robinson 2010, 15-16).2 Some other
states have passed laws forbidding PAS or
have strengthened their own laws against
the practice. As of 1999 thirty-seven states
had laws specifically forbidding assisting
at suicide, eight forbade it by common law
or case precedent, and four were unclear
(Doerflinger 1999Db).

This chapter is divided into three main
sections. First is a brief sketch of the defi-
nitions and distinctions necessary for an
understanding of the issue. Second is a
description of alternatives to physician-as-
sisted suicide. The third section is a brief
personal chronology of the changing judg-
ments of Dr. Kelly, one of this book’s
authors, on the question about whether
PAS and euthanasia are morally right and
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ought to be legal. The chapter argues
against active euthanasia and physician-
assisted suicide, and develops the bases for
the arguments against these practices, sug-
gesting which bases hold and which do
not.

Definitions and Distinctions

Physician-assisted suicide is generally un-
derstood to mean the action by a licensed
physician of providing to a legally com-
petent person some means to use in the
committing of suicide. Although it is not
formally part of the definition, a context
of the person’s terminal illness is often
assumed and has been part of the prereq-
uisite conditions in all proposed laws thus
far as well as in the two decisions by the US
circuit courts. But this is not a formal part
of the definition of physician-assisted sui-
cide as such, since physicians might be per-
mitted to offer such aid to those who wish
to kill themselves for other reasons. In fact,
many advocates include conditions that
are not terminal in the sense the law com-
monly gives to that term, that is, a condi-
tion that will probably cause death within
six months regardless of what treatments
are applied. PAS is different from the with-
holding or withdrawal of life-sustaining
treatment, on the one hand, and from the
actual killing of the patient by the doctor
(physician-administered euthanasia), on
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Alternatives to Physician-Assisted Sui-
cide

There are two humane and morally proper
alternatives to PAS that are supported by
the present consensus, along with a num-
ber of inhumane ones that unfortunately
often occur. The inhumane alternatives to
PAS include abandonment of patients to
their own devices, refusal to care for them
because their insurance is insufficient, in-
adequate pain management, and pater-
nalistic insistence, against their wishes,
on aggressive (morally extraordinary) life-
sustaining treatment.

The two humane, legal, and morally
proper alternatives are, first, the ethically
right and legal forgoing of life-sustaining
treatment, and, second, proper pain man-
agement. Even such a strong advocate of
PAS as Timothy Quill supports these as al-
ternatives when PAS is illegal (Quill 2008,
18-19). It is clear that if we were better
at these than we are, we would reduce
the perceived need for helping patients kill
themselves, though we would not elimi-
nate it altogether. As we saw in chapter 14,
the process of dying inevitably brings with
it what James Walter calls “agent narrative
suffering” as distinguished from the “neu-
rophysiological suffering” that pain relief
can eliminate (Walter 2002, 6). Eliminat-
ing this existential anxiety that comes to
so many of us as we die and eliminating
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the loss of bodily and mental control that
accompanies dying will doubtless remain
reasons for requesting euthanasia and PAS.
As we have already seen, however, even
these can be alleviated with the care and
compassion of health care providers, fam-
ily, and others.

The Ethics of Assisted Suicide and Eu-
thanasia

Even with the proper forgoing of treatment
and proper pain control, there remain
some reasons for physician-assisted sui-
cide and euthanasia. What, after all, is the
difference between giving dying persons
enough sedation to keep them uncon-
scious until they die and simply killing
them now or helping them to kill them-
selves while they still can? Why not just
get it over with? Why maintain this anti-
quated notion that killing and allowing to
die are ethically different?

We need to return to the reasons sup-
porting the second pillar of the consensus,
the claim that there is a moral difference,
and that there ought to be a legal difference
between killing and allowing to die. To get
at these reasons, I will trace my own moral
journey on this issue.2 I hope this will not
be totally idiosyncratic and will help in
an understanding of the claims made and
the justifications given for them. My own
moral judgment on this issue has gone
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the other. The former action (withholding
or withdrawal) is legal and is recognized
as ethically right by the present American
ethical consensus and by official Catholic
teaching. The latter (active euthanasia) is
forbidden as criminal homicide in all fifty
states, and the recent court decisions do
not address it directly, though, as we point
out later, once we allow PAS, we will almost
of necessity have to allow active euthana-
sia in at least some cases.

A distinction is often made among
voluntary, nonvoluntary, and involuntary
euthanasia. Voluntary euthanasia is the
killing of a person at that person’s request.
Nonvoluntary euthanasia is a killing in the
absence of such a request and is usually
proposed and debated in the context of in-
competent persons. Involuntary euthana-
sia is a killing of a person who explicitly
rejects the offer. Physician-assisted suicide
in the strict sense presupposes a voluntary
act because it is the patient who consumes
the drug. Pressures that would reduce vol-
untariness might be brought to convince
persons to accept the offer and take the
drug. Similarly, less-than-competent per-
sons might be allowed to choose to kill
themselves and then might be given lethal
drugs. These two reductions in voluntari-
ness are admittedly also possibilities when
patients must decide whether to accept or
forgo life-sustaining treatment.
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reasons and the bases for rejecting them, it
is enough here to say that the first reason,
the one about God, turns out to depend
on the second, the one about intrinsically
evil acts. I did not think, and still do not
think, that a person can make valid ethical
judgments based solely on acts themselves
apart from human circumstances, inten-
tions, and consequences. I had shifted my
answer to question 2 of normative ethical
theory from deontology to some form of
consequentialism or proportionalism and
had moved from physicalism to personal-
ism. I accepted the arguments proposed by
Daniel Maguire (1974) and concluded that
euthanasia was sometimes morally right
and that it ought to be legal as well.

Stage Three: Euthanasia and PAS May Be
Morally Right but Should Be Kept Illegal

In 1981, when I began teaching at
Duquesne University and working on
ethics committees in Pittsburgh area hos-
pitals, this experience and the reading I
did around the issue began to worry me.
I became more aware of what I perceived
to be the social consequences of a practice
of euthanasia, and more concerned about
slippery-slope social results. So, in Critical
Care Ethics (Kelly 1991), I argued that al-
though euthanasia might be morally right
at least some of the time, it should not be
legalized. My reasons against the legaliza-
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through four stages, and I will use this as a
framework.

Stage One: Euthanasia Is Intrinsically and
Always Wrong and Must Be Illegal

When I was in college and during my
early graduate work, I was convinced that
the reasons proposed by the received tradi-
tion of Catholic ethics for concluding that
the direct killing of innocent people is ab-
solutely wrong were valid. There are two
basic reasons given. First, it is argued that
God keeps to God’s self the right to kill the
innocent, giving to humans only the right
to kill the guilty and the right sometimes
to allow the innocent to die. Second, it is ar-
gued that such killing of the innocent is an
intrinsically evil or intrinsically wrong ac-
tion apart from intention, circumstances,
and consequences. In this first stage I ac-
cepted these reasons as valid. Thus, I held
that euthanasia (and PAS, which was not
really an issue then) was always wrong and
ought to be illegal.

Stage Two: Euthanasia Is Often Right and
Should Be Legal

When I was working on my doctoral dis-
sertation on the history and method of
Catholic medical ethics (Kelly 1979), I be-
came convinced that neither of the reasons
worked. Since we have already, in parts I
and II of this book, looked at both of these
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should also have the right to be freed of the dying
process that presently competent persons might
legally escape. Surely, if we cross the line to allow
physicians to provide lethal drugs to help in the
suicide of a dying patient, we owe similar help
to those competent dying persons unable to kill
themselves—for example, to a quadriplegic who
requires assistance to take the pills. In this case,
the action would technically be euthanasia be-
cause the physician would have to put the pillsin
the patient’s mouth. And if this is done, there is
surely good reason to do it by injection instead,
since lethal agents can be better introduced that
way.

And what about those who asked for eu-
thanasia in documents they wrote after they
were diagnosed with a terminal illness? These
people want to live on until they can no longer
function humanly. So they ask that the drug be
administered to them, not now while they still
have reasons for living and can take it them-
selves, but later, when they are no longer able to
interact. Surely these people have greater reason
to have their lives ended than do those who wish
to take the pills while they still can. And this is
clearly a case of euthanasia by previous direc-
tive. I think it is still voluntary euthanasia, but it
is less immediately clear what the person would
want now.

What about those who request euthanasia in
an advance directive written before any specific
diagnosis? If they suffer a sudden trauma that
makes them permanently unconscious, should
we refuse to honor that directive simply be-
cause they never had the chance to ask for drugs
and to take them themselves? This will open
up the problems of interpretation we discuss in
chapters 16 and 17.

And what about those who have never been
able to ask for this help, such as children and
those with lifelong severe mental illness? We
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tion of PAS and euthanasia, which I think
are still valid, include the following:

1. Any increase in the number of exceptions to
the general principle against killing makes other
exceptions easier. Our nation has decided that
killing is legally permitted in properly declared
wars, in court-ordered capital punishment, in
abortion, in self-defense, and in some circum-
stances in defense of private property attacked
criminally. Active euthanasia is not the same
kind of killing as these others, but to permit it
legally would add one further allowable excep-
tion to the law forbidding killing. This first rea-
son is not convincing to everyone because of
the difference between euthanasia and PAS and
other kinds of legal killing. But I am convinced
that there is simply too much violence, and for
me this remains a violence.

2. It will be very difficult, if not impossible,
to hold the line at physician-assisted suicide and
resist moving to voluntary and to nonvoluntary
active euthanasia (New York State Task Force on
Life and the Law 1994, 144-45). This much is
clear to me. If one accepts PAS, one must ac-
cept logically, and will have to accept legally,
some kinds of euthanasia—certainly voluntary
and probably nonvoluntary. I do not mean by
this that I think that euthanasia advocates are
really Nazis in disguise who want to do away
with the old and the infirm. Far from it. Most
are caring physicians and ethicists dedicated to
helping the dying and to alleviating suffering.
But I do not see any valid moral reason for
refusing a merciful death simply because a pa-
tient is not able, here and now, to ask for such
a death and to do it unaided. Although laws
might at first limit the practice to physician-as-
sisted suicide, it would be hard to draw the line
there, since one might logically insist that those
incapable of choosing and of killing themselves
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they unjustly discriminate in favor of persons
currently able to ask for and to consume the
lethal drugs and against those who cannot. The
Supreme Court may well have to rule that since
these states have permitted PAS, they must per-
mit active euthanasia as well.

A great deal of controversy has arisen con-
cerning evidence from the Netherlands on this
question. For some time, although euthanasia
remained technically illegal, there was an agree-
ment that physicians who practiced it would
not be prosecuted as long as they followed cer-
tain criteria (euthanasia under these criteria is
now technically legal in the Netherlands). One of
these criteria is that the person to be killed must
ask for it. But there is clear evidence, based on
the Dutch government’s own 1991 “Remmelink
Report,” that a significant number of those killed
do not ask for it (Marker and Smith 1996, 84—
85; Hendin, Rutenfrans, and Zylicz 1997; Keenan
1998, 17). Infants, children, and the uncon-
scious seem to be candidates in some cases. The
same is clear from a more recent report, which
notes that in 2001 more than 25 percent of cases
of euthanasia in Holland were without request
on the part of the person killed. And in Switzer-
land the Swiss high court upheld the right of the
mentally ill to assistance at suicide (Appel 2007).

None of this is compelling proof in itself
against the legalization of PAS. But it is com-
pelling proof that it is naive to think that one can
support the legalization of PAS but not also sup-
port the legalization of voluntary and of some
kinds of involuntary euthanasia. The same rea-
sons support both.

3. There is the ever-present danger, especially
in a time of necessary resource allocation, that
PAS and active euthanasia would serve as a so-
cially acceptable form of cost containment (Wolf
1996; Burt 1996, 169-72; New York State Task
Force on Life and the Law 1994, 143). The temp-
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will certainly have to allow loving families to
request that their dying loved ones be killed—
or “euthanized”—just as we now allow them to
request the forgoing of treatment. It makes no
sense not to do that (Jones 2011).

And finally, what about a person who is not
terminally ill in the strict sense but who is diag-
nosed with a long-term chronic illness such as
Lou Gehrig’s disease (ALS)? What reason do we
have to refuse “aid in dying” to such a person?
Although perhaps we can hold the line at ter-
minally ill or permanently unconscious persons,
why would we want to do that? Medication can
eliminate pain in the dying patient, but it will
not help the quadriplegic walk again. It does
not allow persons with long-term progressive ill-
nesses to escape the limitations those illnesses
bring. So in some ways there is greater reason
to help nondying persons commit suicide or to
kill them when they ask us (active euthanasia)
than there is to do this for the imminently dying.
Nonterminal patients may be assisted in suicide
in the Netherlands, Belgium, and Switzerland
(Appel 2007, 21).

It is important to note that there is reason to
think that once we legalize PAS, we will be re-
quired to legalize euthanasia for at least some of
the categories of persons I have described. It is
quite probably contrary to the equal protection
clause of the Fourteenth Amendment to limit
such help to conscious persons and to refuse it
to others. The Supreme Court overturned the de-
cision of the Second Circuit Court of Appeals on
PAS, but it did not repeal the Fourteenth Amend-
ment. Rather, it said that there is a relevant
difference between forgoing treatment and PAS.
It does not seem that there is such a relevant
difference among the kinds of patients I have
been describing. I think it is likely that some-
one in Oregon and Washington will argue that
the state laws there are unconstitutional because
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tation to eliminate poverty by eliminating the
poor might be hard to resist. This will be espe-
cially tempting to insurance companies, which
might offer lower premiums to persons who
agree ahead of time to commit suicide if they are
diagnosed with a terminal or chronic illness. Mi-
nority populations may perceive themselves to
be especially vulnerable (King and Wolf 1998).
And even if laws were passed forbidding this,
there would remain the inevitable subtle and
not-so-subtle pressures exerted in families and
even among the elderly themselves. If the elderly
see their peers agreeing to PAS or euthanasia in
order to eliminate a burden on their families,
they may feel a responsibility to do the same. So-
cial and cultural pressures might become hard to
resist.

Admittedly these same pressures already
exist when it comes to refusing lifesustaining
treatment. So this argument is not itself totally
compelling. That is the problem with “slippery
slope” arguments. But there is a difference. PAS
and euthanasia, once accomplished, are defin-
itive choices. Decisions to forgo treatment can
be changed if conditions warrant it. Perhaps of
greater importance is the fact that persons sim-
ply must have the legal right to be free from
unwanted medical intervention; if this right
were not granted, we would needlessly increase
suffering and attack personal autonomy. We do
not want to go back to where we were. And so
we grant this right, even though we know there
can be cases where unjust pressures are brought
to bear on poor persons to forgo treatment they
may really want. We try to safeguard against this
by insisting on criteria for surrogate decision
making and by trying to be sure this is what pa-
tients want. But the same is not true of PAS and
euthanasia. The right to have help in killing one-
self or the right to be killed is not an essential
basic human right or human need. This practice
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5. The final reason concerns the integrity of
the medical profession. Doctors are not now al-
lowed to kill their patients. Permission to do
this might possibly lead to mistrust on the part
of some patients. The American Medical Asso-
ciation and the American College of Physicians
both oppose PAS on this basis (Nelson and Ashby
2011, 35). Admittedly, this reason can be said to
beg the question. Those who support PAS argue
that physicians would in this way be able to help
their patients die, and thus greater trust would
result. Thus far in Oregon there is no evidence
that trust in doctors has been lost (ibid., 33). But
there is still some reason for concern. In Aus-
tralia a law legalizing euthanasia in one section
of the country was revoked, in part because Abo-
riginal peoples, fearing white doctors, worried
that the doctors would kill them. Similar fears
are often found in minority populations in the
United States (King and Wolf 1998).

Thus, for these reasons, I concluded that
although euthanasia and suicide might be
morally right, they should not be made
legal.

Stage Four: PAS and Euthanasia Are (Usu-
ally) Wrong and Should Not Be Legalized

My present judgment is not far removed
from stage three. Perhaps the difference is
too minor to worry about. But the more
aware I become of the possibilities of
pain management, the more I think that,
when proper pain control is available, it is
morally wrong for persons to request PAS
or euthanasia. If I am right that legalizing
physician-assisted suicide and euthanasia
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CHAPTER 19
PHYSICIAN-ASSISTED SUICIDE
AND EUTHANASIA

Introduction

WE HAVE SEEN that the American consen-
sus on forgoing treatment has as one of
its ethical bases the claim that there is
a difference between killing terminally ill
patients, on the one hand, and allowing
them to die of their underlying condition,
on the other. The general agreement has
been that while it is often right to withhold
or withdraw medical treatment that would
prolong the lives of dying persons, it is not
right to kill them or to help them to kill
themselves.

There have always been, of course, those
who disagree with this position. But only
recently have we seen major turmoil in the
United States about the ethics and about
the law concerning euthanasia or physi-
cian-assisted suicide (PAS). Some states did
not have laws forbidding assisting at sui-
cide, and some states did (and still do), but
until 1996 no cases had been decided con-
cerning the constitutionality of such laws.
Prior to this, there had been no real legal
attack on the “second pillar” of the consen-
sus.

Recent Legal Decisions
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would be bad for our society, then, since
even dying persons have social responsibil-
ities, dying persons should not further the
move toward legalization by requesting
this for themselves. I do not believe this
moral obligation holds in some circum-
stances where pain relief is not available.
Thus, in “deserted island” cases, and possi-
bly in similar circumstances in developing
nations (but I cannot know without know-
ing the likely social results of proposing a
practice of euthanasia in those societies),
euthanasia and assisted suicide may be
morally right. It is true that in the United
States pain relief is not always properly
provided, but the answer in such cases is
to insist on getting it, or to fire the doctor,
or to change hospitals. There may be other
exceptions in addition to the absence of
pain relief, although I do not think they are
many or common. So I continue to disagree
with the judgment that active euthanasia
and suicide are absolutely morally wrong.
But the exceptions are rarer than I used to
think they were, and I now consider the
dangers greater that I once did.

I am aware, as I have noted, that there
is always a problematic remainder be-
yond pain, a remainder of “agent narrative
suffering,” loss of control, and family grief
that, at least arguably, only quick killing
can eliminate. This remainder calls for
care. It should not be dismissed. But I do
not think this remainder is enough to lead
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us to the judgment that active euthanasia
and physician-assisted suicide are gener-
ally morally right. I am too much worried
about the social effects of the widespread
practice of euthanasia. So, even though it
might be better for me to be killed now,
or to kill myself now, rather than wait for
death to come, it is better for us that I wait.

Notes

1. For a claim that this finding was based on
the principle of double effect; see Black 2011.

2. The Montana case, Baxter v. Montana, over-
looked the essential distinction between forgo-
ing treatment (allowing to die) and killing or
self-killing (Robinson 2010, 16). Once again we
see how the vitalist claim that since both are
the same, neither should be permitted, made
by Justice Scalia in Cruzan and by many of
those who insist on MANH for the perma-
nently comatose, is reasonably used by their
opponents to defend euthanasia and PAS. If
withdrawing treatment is already euthanasia,
they say, then both should be legal. In 2012,
a ballot initiative in Massachusetts to legal-
ize physician-assisted suicide was defeated by a
very narrow margin.

3. This section is written in the first person
by David Kelly, one of the book’s co-authors.
The conclusions expressed here are shared by
the other authors of the book, at least in gen-
eral, but the chronology obviously is not.
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would add further risks to the ones we already
face in a basically unjust health care system of
discriminating against people unable to pay for
their own care, an issue we discuss in chapter 28.
Itis aline we should not cross.

4. The distinction between killing and allow-
ing to die has been one of the pillars on which
the present American consensus, which legally
permits the forgoing of certain treatments, is
based. The absolute legal prohibition of active
euthanasia (and, thus far, the legal prohibition
in most states of PAS) thus serves as a protective
barrier against going too far and serves as a valid
argument against those who think that forgoing
treatment is itself euthanasia. If we remove that
barrier, there may be fear on the part of some
that we have gone too far already (Kamisar 1996,
495-96). There may be, in other words, a back-
lash against the present consensus that forgoing
treatment is in many cases legally and morally
right. The legalization of active euthanasia may
lead politically to a restriction of the present con-
sensus as the pendulum swings back.

There is already, in the court decisions we
have examined, the kind of confusion that might
lead to a strictly vitalistic legal code insisting on
aggressive treatment for all persons regardless
of likely outcome. If the Second Circuit Court
was right when it said that the equal protection
clause required that we make no distinction be-
tween persons on life support and those not on
it, then perhaps, if we want to avoid euthanasia,
we must insist on treating even against patients’
wishes. If withholding or withdrawing treat-
ment is itself euthanasia, as the Second Circuit
implied, and as Justice Scalia explicitly claimed
in Cruzan, then to avoid euthanasia we would
have to refuse quite proper requests by patients
or surrogates to withdraw life-sustaining treat-
ment. Only by maintaining the distinction can
we avoid this confusion.
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may ask physicians to help them commit
suicide (Compassion in Dying v. Washing-
ton, 1996). It appeals to the Casey abor-
tion decision (Planned Parenthood v. Casey,
1992) and to Cruzan v. Director (1990) as
supports for a liberty interest that is, or ap-
proachesthe status of, a fundamental right
to choose how and when to die. Thus, laws
making this illegal are unconstitutional
(Meisel 2003, 479-88).

The Second Circuit argued more nar-
rowly that the equal protection clause of
the Fourteenth Amendment does not per-
mit states at the same time to let termi-
nally ill people choose to withdraw life-
sustaining treatment, and thus to die when
and how they wish, and to forbid termi-
nally ill people from asking doctors to help
them kill themselves (Quill v. Vacco, 1996;
Meisel 2003, 488-93). This, said the Sec-
ond Circuit, illegally discriminates against
those unfortunate enough to be dying and
not be on forgoable life-support. These per-
sons were not equally protected under the
law. Both circuit courts claimed that the
long-held distinction between killing and
letting-die is a false one. The Second Cir-
cuit cited Justice Scalia’s minority opinion
in Cruzan equating refusal of treatment
with suicide as one of its bases for this
judgment (Annas 1996, 187).

The Ninth Circuit decision includes bad
history and bad analysis (Schneider 1997;
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In 1996 two important court decisions
reached conclusions opposed to the gen-
eral legal consensus about active euthana-
sia and physician-assisted suicide. And
then, in June 1997, the US Supreme Court
reversed those decisions, returning the
legal status to what it had been but in
doing so underlining the possibility that
states may indeed proceed to pass laws
legalizing physician-assisted suicide and,
presumably, even active euthanasia.

The US Court of Appeals for the Ninth
Circuit (Washington, Oregon, California,
Alaska, and four other western states) and
the US Court of Appeals for the Second Cir-
cuit (New York, Connecticut, and Vermont)
both decided in 1996 that certain state
laws (those of Washington and of New
York) forbidding physician-assisted sui-
cide were unconstitutional (Meisel 2003,
479-93). Although neither of these deci-
sions affected practices in other jurisdic-
tions—and even in these states the practi-
cal effect was minimal as everyone waited
for the anticipated Supreme Court appeals
—there was for a time a real worry (or
hope, depending on one’s viewpoint) that
all state laws forbidding physician-assisted
suicide might be found unconstitutional.

The Ninth Circuit claimed that there is a
constitutional right to choose the time and
manner of one’s own death that extends at
least to terminally ill people, so that they
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