‘Colin Crouch has produced the most important work on the political
economy of modern capitalism since Keynes, Kalecki and Shonfield.
He captures how the ideology of neoliberalism has combined with
the power of giant corporations to change irrevocably the respective
roles of state authorities, political parties, corporatist arrangements
and mass media. And in the process, he also succeeds in explaining
the most glaring political paradox of our times, namely, why — despite
the manifest failure of neoliberal policies to deliver on their promises
of growth, prosperity and equity — has there been such a pitiful and
ineffectual reaction by voters and mass publics?’

Philippe C. Schmitter, European University Institute

‘Colin Crouch shows how neoliberalism as embodied in large
corporations brought about the financial crisis of 2008, and yet,
ironically, they profited in wealth and power from it — at everyone
else’s expense. A compelling read.’

Michael Mann, University of California, Los Angeles
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The financial crisis of 2008-9 seemed to present a fundamental challenge to
neoliberalism, the body of ideas that has constituted the political orthodoxy of
most advanced economies in recent decades. In this important new book Colin
Crouch argues that neoliberalism will shrug off this challenge. The reason is
that although it seems to be about free markets, in practice neoliberalism is
concerned with the dominance over public life of the giant corporation. This
has been intensified, not checked, by the financial crisis and by an acceptance
that certain financial corporations are ‘too big to fail'. Although much political
debate remains preoccupied with conflicts between the market and the state,
the impact of the corporation on both these is far more important today.

Several factors have brought us to this situation:

@ the lobbying power of firms whose donations are of growing importance to cash-hungry politicians
and parties;

e the weakening of competitive forces by firms large enough to shape and dominate their markets;
e the power over public policy exercised by corporations whose contracts for public services
deliver special relationships with government;

@ the moral initiative grasped by enterprises that devise their own agendas of corporate social
responsibility.
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Democratic politics and the free market are both weakened by these processes, but they are largely
inevitable and not always malign. Hope for the future, therefore, cannot lie in suppressing them in
order to attain either an economy of pure markets or a socialist society. Rather, it lies in dragging
the giant corporation fully into political controversy.

Colin Crouch is Professor of Governance and Public Management at Warwick Business School
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48 The Market and Its Limitations

important intermediate step. We have been operating with
the model of pure markets derived from neoclassical eco-
nomic theory. This model is unrealistic in several respects,
and some developments in theory have tried to address these,
in- particular concerning the role of the giant corporation
which dominates its markets. The ability of government
action to cope with market failure will be considered in the
light of this adjustment.

3

The Corporate Takeover of
the Market

It is a fact that within liberal society itself one of the key
divisions of political identity . . . is between these two sides:
the side that fears private power more, and in order to fight
it is ready to give more room to the power of government;
and the side that fears the expansion of government power
more, and is therefore more prepared to tolerate private

power.

(Amato 1997: 4)

While a close involvement in government and politics by all
kinds of firm can cause problems for a true liberal economy,
pajit_'@‘ltagrjg_l;q__tgems appear in the case of Wm‘e_illg_l_l_ call
here ‘giant’ firms. 3 ‘glamat is sufficiently
doniinaiit within its markets to be able to influence the terms
of those markets by its own actions, using its organizational
capacity to develop market-dominating strategies. A grant
firm for our purposes is also one that is active across more
than one national jurisdiction. Both definitional criteria are
needed. There are today many examples of moderately sized
firms that have branches in a number of countries but which
are relatively small within their markets. Unless_they have.
monopoly positions in specialized markets, these are subject
to the full weight of the Iaws of supply and demand, and are
not covered By the present discussion, The two attributes
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intensify our general concern in this book with the political
problem presented by such firms, as capacity for market-
dominating strategy can include having a political strategy,
and transnational corporations (TNCs) can sometimes play
off national governments against each other.
In the perfectly competitive economy understood by neo-
classrcal theory the ﬁrm 1s nothlng other than a nexus of
\ come together and are traded-off ag against “each other. The
firm’s behaviour can be discovered from the signals that the
( L market gives to its decision-makers about the most rational
path that it should follow, given its taken-for-granted goal
of profit maximization. Firms that do not maximize ration-

ally in this way will be out-performed by those that do and -

will dlsa‘ppear_f_rom the market The human beings inside
the firm are little other than calculat’mg machines for working
out the appropriate logic of MaXimization iil any given situ-
ation. Economic theory and, indeed, practical commercial
law in the Anglo-American tradltlon treat firms as though

NS e

they were individuals, because these schools of thought do

st —

STl not have a concept of an_organization with™ mternal com-

! pl_ezr_ttr.es But actually existing capitalist economies do not
~ ¥%  conform to the pure neoclassical model. As we have seen, in
many markets there are barriers to entry that prevent more
than a small number of corporations being present in the
global market, let alone individual national economies.
Sometimes vast investment is required for research and
development; or extensive distribution networks have to be
in place before a firm can establish itself.

The fact that the firm, particularly the large one, is an
organization and not just a nexuys. ¢ of contracts was ﬁrst rec-
| ognized in economic theory i { the" 9305 in the theory of
the firm developed by Robeit Coase | ) The central idea
is most easily understood th ‘l\ugh the/labour market. When
afirm wants to make use of | it can do so by making

a contract with some mdrmduals__that they will perform

S
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This is common practice for tasks that the firm needs only
sporadically, such as formulation of a new advertising strat-
egy. When firms operate in this way, they can be understood
fully by pure market analysis. However, when they want
continuous and repeated performance of a set of tasks for

an indefinite future, or want to bind people who wor

to keep making new contracts and introducing new workers

to the firm. They therefore “usually make general contracts,
known as emB}oyment contracts, under which the suppller
of labour services 1§~ g\ar‘aﬁ'teed payment for a prolonged

general authority of the employer, carrying out such tasks as
the employer may require. This is the idea of a ‘job’ with an

organization with which most t of us are familiar. The firm
here becomes more than a nexus of contracts and is an
organization with a hierarchy through which orders are
transmitted to employees rather than contracts made with
subcontractors.

The main use that orthodox economics makes of the
theory of the firm is in considering a trade-off that confronts
cornpames Use of the market enables frequent testing of
prices and quality being offered in the external market, at
the expense of possibly costly market searches and training
to induct new employees and suppliers in the ways of the
firm. Operation through hierarchy ensures continuity and
reduced transaction costs at the expense of some inefficiency
through neglect of market testing. Most large firms will
reappraise the trade-offs in their use of markets and hierar-
chy from time to time in the operation of their businesses,
adjusting the balance between them as seems more profit-
able. In several works Oliver Williamson (1975; 1985; Wil-

liamson and Masten 1995) has developed the original

mg Frivs—Aswe SawW T The prevrous chapter, a major trans-
action cost is information. Seen in simple neoclassical theory
as something which rational actors necessarily possess,

them into a shared culture they are likely to find 1t‘tnefﬁc1ent "

period in exchange for placing him- or herself under the ,
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information is in reality difficult to acquire. One reason
. firms have for developing and deploying organizational
. resources 15 o be abletoacquire informattorEarse firms
that I?ave developed the abitity—to—-act—asorganizations
choom‘ng when to go straight to market and when to usé
organizational resources, have acquired.a.capacity. for strat-
egy. They have nat liberated themselves fully from the
4 market; they_remaip subject to it in ords : buy AHH‘EEH
I successtully. BU,E_EEE,L lgé;s‘g__ have some ability to act M-
ba tlﬂiy,_ Lo use their otganizational structure to shéﬁgﬁfd‘fkfé}s
and to'deterniine how they will respond to them. For éxample
Ll }nstead of responding passively to market signals that theré
is 2 demand for a certain product, they will mount market-
ing and advertising campaigns toMﬁ&l This gives
. them advantages against smaller, market-driven firms, and
* also changes their relationship with consumers, where ’these
latter are individuals rather than other corporations. The
symmetry between buyer and seller that is fundamental to
economic Fheory in general and to the idea of the sovereign
consumer in particular becomes considerably distorted when
the seller shapes the preferences of the buyer.
These facts do not make giant corporations evil; which is

without them, But 1t does-mean_that they are not as fully
subject 70 COhsumer sovereigniy and market forces as(fieo-
Elhega]g;hetoric_rgl%imﬂs&_li we are increasingly told to welcamie
‘nofe market’ in our lives, but ‘more market’ rearlrlu;“fn_e“agéw
moLe _oiant ﬁI‘I’I‘lS’. we need-toenow . more. 3b0ut t_h_ese an_d‘

their political implications.

The Importance of Antitrust Law

The WOI‘d.S quoted at the head of this chapter appear in a
comparative study of US and European approaches to the
problem of corporate power by Giuliano Amato, an Italian
pro_fc?ssor of law but also the past holder of several high
political offices, including that of prime minister, in his
country. In his book he deals with two of the central dilem-
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1 - Kl 1 a
mas in market economie€, First,.dre the virtues of the market

Jyeteet expressed in_the maintenance of competition, and
therciore with the existence of large numbers of competing

firms, as in pure economic theory(ii)g the outcome of
competition, which_may often mean the survival of i f,ew\\

I "

F¥Re Tormer is_proforred, and given that it usually AgEds

anti-monopoly legislation ta maintain large numbers of firms

in markets that are prone to concentration, how much goy:
ernment intervention is acceptable in order to preserve coim-
pention? Posigg these dilemmas immediately throws into

ﬁﬁ’éckneye state versus market’.

confusion t Ppositio
~TRe Conkusion 15 caused by the insertion of that third entity,

the giant irm, (nto the equation. VoS politicaldebarcstibly
harihe. fire | . Gark] of the mhirket. Buc
a3sumes {harbe fing) is,pact, and,FarCe] OF the mafket. Bus

o i

W"ha;tgyéb%lit_‘tge state and the market united ag%‘ins;t . the Eiant
S o B e O e S L
fifm3 Or The piant Apm and the State fogether againsg the
A I B 3 s rﬁ*ﬁ"v‘*""‘"‘- N okl w"-””’ﬁwﬂ”‘wél
ma ket Both are possible and do occur. In the above quota-

tion, Xnato is mainly thinking of the relation between firm
and state, and eventually this will be our concern too. But

first we must see how it is that firm and market becomef:

T -\\li-lh‘*)'f!?w,-'l-i-‘:vﬂ’-"l"r"""'\ﬁ'-"!x'"-‘\'mg%wmm- e

separated.

Classic 1IS antitrust law, developed in the first part of the
twentieth _century, aimed at breaking up major accumula-
tions of corporate power, SO that there was a limit to how
far any one firm or group of firms could go in dominating
a particular set of markets. One of the strongest examples

of this was US banking law, which for many decades pre-
vented US banks from having brapehes ottside their-home

state. The core theory of US politics, pluralismywas able to
reinforce itself in this intellectual environment. It was essern-

gilant corporations and diminished consumer choice? GE‘EESM

o

fﬁ‘ =

tial for economic and political democracy alike that there

should not be concentrations of power so strong that they

faced no effective competition; ordinary people should
always confront a choice that put them on more or less even
terms with the firms or politicians who might otherwise
dominate them. Further, there should also be scope for easy
entry by newcomers into both product markets and the
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political arena. To the extent that economic power could be
a major source of political power too, antitrust policy pro-
tected democratic pluralism as much as it did market
competition.

It proved impossible to maintain all markets with low
entry barriers and full competition, as the efficiency advan-
tages of giant corporations, often forme: Nﬁtﬁf{?ﬁgﬁh mergers

quent_on the

' popularity of a firm’s products, hecame ever stronger. In

their desperation to maintain the image of small-firm, small-
town America, government. antitrust-laweyers-were-forced
into ever tougher definitions of offences against competition,

and governmeni found ‘itsell intervening in’ highly detailed

. ways in firms” condiict. This was an affrontto the interests

“of very powerful Corporations, and also confirmed the sus-
picion in some areas of US political opinion that government
intervention, even if aimed at protecting small firms and
local entrepreneurship, constituted communism. Economic
and legal theorists, principally at the University of Chicago,
and corporate lawyers defending antitrust suits for large
corporations, deyeloped a new set of principles that aban-
doned carlier insistence on the need for actﬁéjijq_gﬁﬁ@j@n
and Targe "nuhBergmngg)mgeggggs f the liberal capitalist
model was to work. A new theory of the cconomy emerged,
which tended to favour large, market-dominant firms.
Ironically, this approach, designed to keep government out
of the economy, was thoroughly political throughout its
development. The two academic lawyers, Robert Bork and
Richard Posner,.who played.the_main roles in reversing the
fas of antitrust policy were appointed judges by President
Ronald Reagan, and his neoliberal administration followed
up these court appointments with various pieces of legisla-
tion favourable to the preject-

We return to the st dilemma. Does economic competi-

w? - o A

X A iy
tion denote aﬁis_;;ﬁqgtl{)n

which a large number of firms is

T N -

present in the market, ‘maintaining constant competitive
pressure on each other and providing consumers with exten-
sive choice? Or does it mean an economy in which competi-

— i

——

The Corporate Takeover of the Market 55

tion has been able to work o its 10gic‘alg_gg,of weaker ﬁ].:me
being destroyed by stronger ones, with a small number o

sutvivors and reduced choice for consumers? The c'lassu:
answer of US antitrust law and of th.e German Qrdoliberal
theorists had been the former. It is this that was reversed by

NN hat the idea of
the Chicago school. One consequence was tl h

ers’ freedom of Choice hag K‘LQ:?{*@Q-EH%&%E ﬂ}e
Frole Sl pramuwfgatin% the US vision oF the

cofistin

prificipal 7ole it played in promulgating th S yigion 5FTh
wotld. "€ new approach has never sou.ght much public 1
pfominence for this particular aspect of its argument; the i
more general Chicago approach to a fr.ee economy w1th0u£
government intervention was popularized by Milton an

Rose Friedman’s television series and subsequent book Free
to Choose (1980). But the serious intellectual arguments tell

ifferent story.

: C#’Hﬁé?ﬁgﬁuisinot, argue Bork (1993[1978]) and Posner
(2001),“Wﬁ5%f§bri§ngme;s, actually want to choose, but \yhgt

o f I "?r»““'?”m},‘_.‘«-‘ peten o I e Ty ey oip -._
gives thern thé biggest ll@@&d&i@@ﬂ%ﬁi}ﬁg&ﬁ;

cally, ¢heir scope for choice must, be enlarged as we

A T R

incregsed ithe economy ag a whole. If there wotlld Be effi- |
cieTey #ains from a number of smaller firms being bou}glht \%,
out by a larger one, then that would be the‘outcomse that .
would maximize what they called consumer ‘welfare’, even w\sf:;» '
if it led to reduced competition and left consumers with a (w.etf
reduced choice of goods. What should therefore 'be the
concern of the law courts in deciding antitrust cases is what
outcome would be most conducive to the maximization of
consumer welfare, not choice as such. .
While consumer choice is a democratic concept, lea\ng
decisions to consumers themselves, consumer welfare is a

A
. i . : e
technocratic one; judges and economists. decide what.is good

forh
o B

bfpiig

for consumers. It is deeply paternalistic, the kind of idea that .« ;. :

1eaUSTO the description of ‘nanny state’ when a government
leans in that direction. If a group of consumers were to argue

that they would prefer, say, to kKéép a_group of local sma_g

shops rather than have thesé replaced by one s,gp_@t”mﬁl.ligt,
they would be told that they were irrational, as it cannot be

intheéir interests to want a less efficient outcome. (In reality
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they are not asked, because in the market economy consum-
ers do not have a voice as such, unless firms use them for
their own private market research purposes; consurmers indi-
cate th.@ifp-l:ierences solely through price signals.) It is also
- a cgllectivist.rather than an individual concept, despite the
fact that the strong rhetorical stance of this entire strand of
_ US_economics. thinking 1s individualist and anti-collectivist
~ Conspmer welfare is to be Hgdcgégég?"fé‘rnﬁwa iééheml’
gain in efficienc the cconomic System. &S we sk
see below, the théory is not interested in Tigw tlflswgafxl?fi
dlstrlb_uted among actual people. It is enough that there is
net gain, somewhere in the collectivicy.
ilhis thinking favours the large corporation; at its core is
the argument that mergers and amalgamations, Teading to
Fhe_ emergence of giant corporatioﬁé,ﬁ#fliﬁlﬁé?sﬁééﬁ& to
improved efficiency. The rationale for this view is that ration-
a! firms would launch takeover bids only if they were con-
v;pcme?ﬁc_)ﬁlamﬁfﬁiE?Eﬁﬁ&]éﬁgfé?éﬁahfﬂg prices
offered for shares in the firm being taken over would reflect
these expectations. Subsequent research has challenged these
assgmptions byshow ‘that the improved profits made by
ts;ﬂlml%G.:Q!?is"_t?fﬁ_;I,_ug}it‘w sommetinics be associated with reduced effi-
c1e§cyI"artlculairlyélmportant aré the Hetwork cxternalities
and standard setting by large corporations disciissed in the

o e T

Erewous ch.apter. We saw there how a larger corporation can
ave superior means for distributing, publicizing or other-

wise spreading its products, even if they are poorer products
than those of smaller firms. -

ﬂ@ﬁi@mj&l'so tend to possess considerably mote infor--
mati ~ﬂhAHELhﬂLL‘CllSLQ_mQKS%CXCCRﬁﬁTMh0SEE_@:]?K:C?S Wwhite

th_gg__sfp\rners are other large enterprises. However, while this
is very ProbIEifiaTic o the idea of consiimer choice, it is of no
consequence to that of consumer welfare. Indeed, if having
inadequate information makes customers more likely to pur-
chasea product, there will be an increase.inprofits, therefore
IE«WE%!FIH and therefore in consumer welfare itsclf

~ Against the advice of Chicago economléts,cén;ﬁﬁierie”g—
islation frequently chases after these practices, as parlia-

TR | |
" &a,‘f; ‘*3 i M L:-}grv\rj ‘ix Tﬁ
T : g
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ments legislate for common standards of information, or the
European Commission insists that firms in these so-called
snetwork® industries allow competitors to connect to their
platforms. But the very fact of this chase demonstrates how
firms will behave if left to themselves, and how they do
behave as they discover new fields in which to use standards,
not as a form of consumer protection, but as a means of
profit maximization against the felt interests of consumers
_ but not their ‘welfare’, as the definitional trick has it.

Both cW&Wm thinking had in
mind a rumber ol interests that.have to be served by the
structure of the economic order: shareholders, certainly, but
also consumess as such, and the desirability of maintaining
a class of small and medium-sized entrepreneurs. This need
to serve a number of interests created dilemmas for competi-
tion law. Whose interests should be protected? Those of
shareholders in seeking mergers sufficiently large to enable
a firm to impose standards on a market, or those of smaller
firms using networks or standards in order to enter the
market, or consumers wanting to be able to maximize their
choices? Anglo-American law, as developed under neoliberal
influence, has simplified this dilemma_considerably: share-
holders alone constitute the interest that must he served, by
an enterprise. We shall encounter a number of problems with
this argument below and in later chapters, but for the present
we must concentrate on the aspect that is relevant to the
Chicago amendment to antitrust theory and its approach to
consumers.

The argument in favour of shareholder interests works
well, all other things being equal, if perfect competition can
be assumed. In a pure market, shareholders can maximize
their interests only if consumers are being well served, oth-
erwise these will defect to competitors. However, once there

is 3 Thovement to the restricted competition characteristic of

thé modern economy, the situation changes. There are impor-
tant asymmetries of information between large corporations .
and afl ‘6thérs on the market. It is in the space opened by
these asymmetries that there is scope for behaviour that
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maximizes shareholder interests but not those of consumers,
It cannot therefore be assumed that consumer interests can
be safely entrusted to the maximization of shareholder
interests.

\X{g_caLlp,t)a‘.!]&@:.,.thi.smfux‘thﬂrmiﬁﬁwewa.ne=.£%bLQ,IQa,QlE¥l~95§E£ate the

possibility-of a-decline in.concern for customers byﬁrgn";mwﬂlgt
aremaking high levels of distributed profits. We should
assume that firms will do as much as they can to conceal
any such actions, by maintaining front-line activities and
cutting back on less ohvious aspects of customer service -
just as governments making cuts in public spending try to
spare highly visible front-line staff in schools and hospitals.
Reductions will be most evident where frms reduce their
level of something called ‘redundant capacity’. This is a
concept that we derive from engineering, but it has many
social uses. When engineers design a machine, they have to
envisage stresses and strains to which it might be subject on
exceptional occasions. Let us take the example of a bridge.
If the engineers design a bridge so that it will take the straing
of its expected everyday traffic only, there could be a disaster
if ever an unusually heavy lorry tries to cross during already
heavy traffic. They will therefore design for considerably
larger stresses than normally experienced. However, this
does not mean they can design the bridge so that no weight
of traffic would ever be too heavy for it, for that would make
it far too costly, drawing resources away from other projects
with more urgent needs. A decision of calculated risk has to
be made, and part of the skill of engineers lies in making
these calculations. The extra capacity that the engineers
design into the bridge, running from expected everyday
traffic to the maximum possible load for which they decide
they must design, is called redundant capacity. Most of the
time, possibly for all its life, that extra load-bearing capacity
of the bridge will not be needed; it will be redundant. Above
that level is the risk that the engineers have calculated that
they must take if the project is to be commercially viable.
Exactly where to sct the level remains a matter of judgement
and cannot be delegated to a technical formula.
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astreal-life_example of this issue occurred with the
Brﬁiwgﬂ:lggglgummgikﬂgdisa.si;ex_in‘EbﬁawEQ.?}it_ﬂf the @%{fr n
Iﬁﬁn 2010. All drilling for oil, bgt espemaﬂ‘waﬁ-at zon}
uﬁme sea, entails cgg&;i«d,g;al;le‘__m,skgwq_f acc1denthan o}
potentially extensive pollition — major examples of w T was
discussed in the previous chapter as ‘negative cxterna Hﬁes
Oil firms have to design into their equipment and drilling

e i B
platforms.expensive protection against a series of possible
e i R Femnma -

disasters. that, are unlikely to happen, but which ey do -

happen. will cause major problems. They have to ldemlglp kflclnf
ahigh level of redupdant capagity. This is obv101fls y g Eg i
expensive business, and the question has to be ac:ei (')d jus
how unlikely a risk has to be before a firm can decide to
ignore it and save some money. BP and its US subcontractors,
including Halliburton, a major contractor Qf the US ggvem—
ment in Irag, made a series of such decisions; the hlsastﬁr
did happen; and the damage ha.s bef:tn far greater than the
viding protection against it.
CO;;(;;E ryoears p%ef:)eding the disaster, BP ar}d its su(ki)_co_lég;écc-l
_tors, in commpﬂﬂ}_ﬁd};hmanv othe;'cprporaﬂggﬁzwbih i reduced
the, role. of-cngineess-in-their-decision-making structures in
favour of finance specialists. Engineers aqd financial experts
take different approaches to risk. Did this change lead to 3
reduction in the degree of redundant capacity that BP an
its US partners considered necessary? Tl}ere was virly con-
siderable anger in the USA that such a dls‘aste]_: cou ?Ecur
on the US coastline, and the fact that BP is a forf_:lgn irm
loomed large in that anger. In general political dlslcf'&ﬁn’
US public opinion is usually scornful of the apparent glf ig er;
sensitivity to risk shown by Europt?an pu_bhcs as evidence O‘f
a lack of entreprencurialism. It1W1lfl };le interesting to see 1
i i is revised as a result of this case. _

thliitgz?rfple of the use of the idea of redundant cape(liglty
outside the scope of engineering itself would be the funding
of basic scientific research by governments. If governme'rllt
funds only that level of research t'hat is necessary for easily
perceived current needs, there will be no new dl.scovgzsme.s,
the potential value of which is not known at the time. Basic

M,

¢
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research, in contrast, generates knowledge that is ‘redun-
dant’, as it cannot immediately be used; but one day it might

become useful. Governments cannot be expected to fund all

possible kinds of research on the grounds that one day it
might be useful, as it would be too costly. They have to make
a judgement somewhere between catering only for easily
predictable needs and doing everything possible.
Redundant capacity is one of the areas in which firms can
make decisions that will be immediately relevant to share-
holders’ interests, but only of clear relevance to customers’
(and therefore long-term shareholders’) interests in a longer
run. A decision to reduce redundant capacity will immedi-
ately boost profits. In the longer run it might result in disas-

.. trousservice failures, but if the firm fails to meet the share

i gt

" market’s profit expectations there will be no long term, at

least not for current management. Judgement is required,
and the firm must choose between favouring shareholders or
consumers; the wiore the firm concerned is protected from
competition by near-monopoly status, the more it will lean
towards the former. e e

The Chicago approach has ‘three ripostesito these objec-
tions, These are arguments concerning the effectiveness of
limited competition, distributive effects and government
intef¥Ention.

/" Firstj it points.out that there can be aggressive competition
‘betweén a small number of giant firms. Once actual ‘con-

sumer choice and the market weakness of consumers is
devalued in importance, all that matters for competition to
exist is that a small number of producers are trying to take
each other’s market share. The Chicago school has reached
the view that three firms will be enough to ensure this. If
there are just two firms, and certainly if there is only one,
the school would accept a case in favour of breaking up the
firms concerned as in the normal antitrust solution. Critics
argue that this ignores the scope for tacit collaboration
amongsuch a small number of firms. Assume, for example,
that the banks in a particular country would find it more
profitable for their shareholders to reduce the number of
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branches and reduce the training given to their counter staff,
reducing overall the quality of service offered to srn'all retail
customers. Ig7__;_a___vrsxtg;o,n,glgcb.mmpetit_meﬂma,xli_e:g, with 777;‘17@.__:1'ge
numbers of banks, the first banks to try. this would be likely

to lose customers to more customer—frigndly rivals,“with |
consequent loss of profits; shareholders’ interests are made 5 5. .
equivalent to those of customers through the market. The .
banks cannot solve the problem by making an agreementio_ .
reduce the service offered, for such an agreement would {77 ¢
bimeamlgrgompetﬁigixbh law, while with a large number of B:anks ChEp
i would fiot be possible to maintain a purely mforn'lal nods
and winks’ agreement against opportunistic defectlpn. .
Now assume that the national banking s.}_f:_sltq_xjp_”}swc_io1n1—
nated by four large banks. Their numbérs are small enough 7 B
to operate through informal, virtually un_c}etectablq_mgnals e
to cach other that they will all reduce seryices to customers = - -
and increase their profits. The capacity for strategy that a -~
laige player in a market possesses also e?itends to a small
group of players being able to give subtle ﬂgﬂalg that cannot
be detected by competition authorities. The Chicago writers
are very dismissive of the possibilities for ﬁr_m§ to give ._s1gnals
of this kind, which has led to them being criticized in turn

for paivety in underestimating firms’ capacities in this regard.
Their argument is not based on naivety, however, but on the s
weight they place ona differelnt fact,f)r altogether. %hey JIERY:
a‘?%&l@ﬁ&}f s ,Eb?‘t?_ While it 1s.poss1ble that firms engage ];n
such practices, 1t i§ etter to g}@(tuhye‘r’___ry__‘gheﬁ__:bgf:,hr_l_\_e,ﬁg__,ocf___ douw t;
otherwise one provides government with an excuse for inter-
vening in the market, which the Chicago writers regard as
the worst possible outcome. o ..
Before considering this last fundamentaﬂlr vppv_;mnn-l‘w-,d%ta1l,
ywe must examine the remaining issue, djstributive ctfects. 35,
this also has implications for government 1ntervention. The
Chicago school sees c0ns:%_éﬁglfngg__iVs‘“_klij{}i;gglﬁlg‘giv ‘when
the overall level of wealth 1s raised in an economy, on the Syt
grohds that consumers’ welfare cannot be ingrleased jby' -
reducing the quantity of resources. Thf-y_ argﬁggg}ig};clxgggg: e
terested in the distribution of Phlsweaﬁﬁj in who actually e

i
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holds it. To take an extreme case, imagine a set of mergers

, that increases efficiency in an industry but which reduces
' competition to the point where prices to consumers rise, or

services to customers deteriorate as suggested above in the
example of declining redundant capacity. Provided the quan-
tity of wealth produced for shareholders by the efficiency
gains is greater than that lost to consumers through the
increased prices, Chicago followers would argue that the
price rise is consistent with an increase in consumers’ welfare,
as the economy overall is richer. If pressed on whether it
matters if the actual wealth is held by shareholders or spread
among consumers, they would probably say that much of it
is bound to ‘trickle down’ to everyone else; but more impor-
tanmouLigg tainly, argue that thlS is mereTy a dis-
t}ﬁm Question..and..of no..cong onomic theory
They might acknowledge that we may have reasons for
caring about distribution, but would then say that this is a
matter for political action, not for economics.

The Paradox of Government in Neoliberal 'Thinking

However, while Chicago economists suggest political action
as the only remedy for distributive problems and, indeed,
any other goals that cannot be achieved by the maximiza-
tion of shareholder interests, they generally regard it as the
worst possible eventuality, even worse than restrictive, anti-
consumer behaviour.

To understand the depth of this antipathy we need to

. understand the traditional US hostility to most government
action, apart from military, and its most recent intellectual

manifestation in the political science school associated with
the University of Virginia (see, for a key text, Buchanan and
Tullock 1962). This has been the home of the ublic choui:é
school of politico-economic theory, This presents neariy all

state activity as the self-seeking and seif-aggrandizement of

political Tigures and officials. For this school, a proposal to

R T e T
develop a public service should not be seen as having any=

thing to do with the substance of the service Th qiigstion, bt
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as politicians and officials expanding their scope for patron-
age From this they drew similat CORCIusions o their triemds
LLOIS LREY drew |

hicago: keep as much as posstble i tie Tarket, away
from the public sector. Important issues are raised here and
we shall confront them in later chapters. For the moment we
need only to register the dilemma in which the combined

- Chicago/Virginia approac ch leaves us.in relation to issues like

distribution, pollution and environmental damage We are
told that these are not matters for firms, as their duty is to
maximize shareholders, profits; it we want action on them,
we will have to turn to politics.. Eul:-,,whﬁn we. arrive at

door of pohtu:s we find Chicago

thicré 10 warn us neyer to_frurn to_politics. for. anythi

D eSO RS

governments are at best incompetent and, at wor
self—seekmg We are therefore left with no Capac1ty 1o criti-
civewhatever firms do, provided they do not conspire together
in obvious collective groups, no matter what damage they

do to any interests or values that do not serve sharcholders’

interests. While this is presented to us as a matter of indi- ~

vidual choice in the market, we also know that the Chlcago

ErPE DN

school of neoliberalism has redefined this so that it often

means, de facto, the preferences of large corporations.
There might seem to be a further paradox in that, while
the Chicago school is deeply suspicious of government, it

- makes major use of law. Its advocates would distinguish

sharply between law and government. It is, in theory, pos-
sible to do this within the common law systems of the
Anglophone countries, where the law is (partly) developed
through changing judicial interpretations designed to facili-
tate agreements between parties, without recourse to govern-
ment. The partial triumph of the Chicago approach within
the US, and eventually European, courts was achieved
through judges taking a different view of antitrust cases,
without government action — apart from such small matters
as President Reagan appointing Bork and Posner to the
bench in the first place.

The Chicago school argues that, often, even recourse to

the courts 1S unnecessary, and that parties to most dispures

ot
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over property rights can resolve their differences by taking
an economics approach. The willingness of one side to buy
off the other will provide a sure indication of where the
balance of material interests, and therefore overall efficiency,
lies. It is notable that most of the examples on which this
approach to competition law has cut its teeth have been
taken from traditional manufacturing and even agriculture
and not from characteristically late twentieth- and twenty-
first-century sectors. The key text, an article in 1960 by
Robert Coase_entitled.. TE‘MFIQbTCHl of Social Cost® (oddly,
the san same, Robert Coase. who gave.us.a highly. modern theory

to damage the farmer s crops. This was normally se seen as a
need for the law to_protect the latter’s craps from damage

_farrner The fortner peﬁmlts hls cows

Not so, argued Coase. If the farmer is to gain from ‘the | ;

to déter th rrancher th Js.the. efficient outcome. But
if %?ancher finds the amount offered less than he can gam
frorn “continuing 1o allow_his cattle to_roam free, then it is
more efficient for the cows to continue to damage the crops.
There is no need for an abstract debate over entitlements and

Iegal outcomes a 1S, nsures efficient use of resources.

~Théreis room for ethical debate hert%er if
a legal system gwes up all idea of jystice? But we shall con-
centrate on a different ntzﬁfgb“l"”m The"Chicago approach calls
for a limited number of identifiable individuals (persons
or firms) who can be engaged in making a deal. It is far

more difficult to.make.such-solutions.work.where gains or

harms from externalities_accrue to_very large nurnbers of
individuals, as is typlcal of many.contemporary environmen-
tal damage cases, especially where those affected-cannot.-be
defined as a spec1ﬁc class for the purpose of a class action
and who have difficulty overcoming the problem of collective
action. :

1is COWS, | 1t is in_his Tnterests to pay the ¥
rancher to_do S0. ) If the amount he is Wilhng to pay is enough .
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Chicago writers are aware of issues that might occur
through corporations combining together formally as anti-
competitive cartels or lobbying politicians. Although the
Chicago approach has done much to legitimate the economic
power of big business against customers and smaller firms,

it would join the already heterogeneous consensus of social .
democrats and neoclassical economists in opposing, the

translation of economic into political power — though Bork

(1993]711 particular insists that small firms conspire together ™"
to lobby politicians as much as large ones. Indeed, he departs .+~
from the usual position of the US of support for local levels

of jurisdiction against more central ones, on the grounds that
local legislatures are more vulnerable than central ones to
lobbying pressure.

Against Bork one can argue that small firms, with the

impOTTANt exception of those that have Tocz ¥
more likely than large ones to bein  pure markets, with proﬁt
OiETEins pressed down below the poin
the costs of fobbymg n the US political system They are
also VilRerable ¥5 the géneral problem known as the logic
of collective a¢ ction. Assume a mass of individuals (hurnan
beings o ﬁ%s) who each have an interest in working for a

goal, the achievement of which will benefit all concerned,

irrespective of whether they joined in working for it. It is not
in the interests of a rational actor to take part in action to ~* ,
achieve that goal, especially where that actor is a firm in a &£ °

highly competitive market. To take part in an action while ¢ .

competitors do not is to incur costs that the competitors will .
not bear, even though they will benefit from successful 7+

action. If some ‘mugs’ do participate in the action, those who
do not join them save on costs but get the benefits.
Giant firms, with their tacit -agreements to limit competl—
e L - : loing, are
diffefently “situated. They arétiot small players in a mass
action; their contribution can make a difference, and they

may stand a good chance of hmmng benefits to themselves. -
Paradoxically, the danger of mixing economic and political : f/ "

power through lobbying politicians to take action favourable

)
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s7to a firm or sector is considerably greater in a ‘Chicago’
economy than one With perfect markets. But the school has

T

where corporate. power can be politically deﬁloxed There-
fore, they argue, reduce the economic role of government,
and the problem will be reduced. Once again we see Chicago
economists recommending that we_turn.to. political actic
to _resolve problems of distribution and goals outside the
scope of profit-making, only then to assert that mgovefnment
should not in fact become, nvoly .

e firms that benefit from a permissive approach to oli-
gopoly are not themselves required to abide by the strict
principles of the neoliberal doctrines from which they benefit.
There is absolutely no evidence that the corporate giants of
the USA consider that they should not lobby government in
case this amounts to an undesirable mixing of polity and
economy. Amato, in the study quoted above, points out
that US administrations became particularly susceptible to
Chicago reasoning and its tolerance of oligopolies at pre-
cisely the moment in the 1970s when German and Japanese
imports were beginning to hurt US manufacturing, and cor-
porate lobbyists were arguing that greater corporate size
would help.cenfront this competition.

Robert’ Reich) a noted US economic commentator and
former Seeretary for Labor in the Clinton Administration,
. has described the US corporate lobbying system in his book
‘Supercapitalism (2008). He attributes growmg inequality,

‘‘‘‘‘

increased job insecurity and corporate ‘Cotription as negative

features of mo_derr,l_ mAerchan Jife that can be traced back to
C bbying. One example involved the scandals in
the US economy at the end of the 1990s affecting Enron,
WorldCom and some other firms. These cases did not concern
a murky hinterland of the capitalist economy, but its very
heart. Enron, a Texan oil-producing corporation, had become
the seventh largest firm in the USA, and donated millions of
dollars to the election campaigns of US President George

W. Bush. It owed $64 billion at the time of its collapse in
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2001 — an all-time record that lasted only until the following
year, when the WorldCom crash exceeded it. Both corpora-
tions had their accounts audited by Arthur Andersen, one of
the five largest auditing firms in the world, until it too col-
lapsed as a resule of its involvement in the cases. (For an
interesting analysis of the case, see Froud et al. 2004.)
Corporate lobm1gprQdee¢ the.background. 1o, these
scandals In the name of the frec market, lobbyists had

e

persuaded Congress to. pass leoislation. allowing_a firm

employed by a corporation_to_audit, the accounts of that

iy~ in.

corporation and also to sell it other accountancy a and con-

sulfancy services. This had prewously been illegal because )

of the ncentive it might give audit firms to keep quiet about
irregularities they found in corporate accounts, so that they
would not lose lucrative contracts. This is_precisely. what
happened, and quite soon after the legislation.avas.passed:
Enron had major 1r1-:_e§ﬂar1tles in its accounts; Arthur Ander-
sen audited them, and its staff found th 1rreg_u1arll;;esﬂ, but
senior management “hushed them-up-becausc.of_the impor-
tant consultanc contracts they had with Enron. It is to the
credit of US pluralism that the scandal could not be kept
secret; the matter went to the courts and several senior
executives found themselves in prison.

A more recent example is the extraordinary lobbying
campaign_unleashed by the US health_industry.against the
Obama administration’s healthcare reform policy. It was
reported (by the UK’s Guardian newspaper on 1 October
2009) that US health insurance firms, hospitals and phar-
maceutical corporations deployed six lobbyists for each
member of Congress and spent $380 million campaigning
against the policy. ‘Campaigning’ primarily means contrib-

uting to the re-election funds of sitting congress-persons.
Although the legislation was eventually passed, it was diluted
in many 1mportant ways. One — which raises issues ‘to which

we SHAIIEETarn in the next chapter — was to replace _the

originally planned national health insurance fund of the 0

kind farmhar in most‘fﬁropean countries Wlth an obhgatlon
ance govemment

on CitiZ&Rs to buy prlvate health m

T e e
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subsidizing the contributions of those on low incomes. This

provides compulsory, partly subsidized customers for private
corporat1ons

“Similar sums are being spent by the financial services
industry to emasculate the Obama administration’s attempts
to re-regulate that industry following the global crisis brought
about by its unregulated behaviour.

In 2010 the International Monetary Fund (IMF) claimed
that during the previous four-year electoral cycle, US
firms spent $4.2 billion on political activities, particularly
prominent among t ong them™ béing firms in the high-risk end
of the financial sector (IMF 2010). A former chief econo-
mist of the IMF, Simon Johnson, has claimed (2009) that
the financial sector has now captured control of US govern-
ment in a manner normally associated with developing
countries.

The USA is not uniquely vulnerable to corporate lobbying.
In July 2010 the Furcpean Parliament decided between two
approaches to food labelling, designed to give consumers
information on the health risks associated with certain
ingredients. One was a prominent colour-coded graphic of
ingredients, the other a small-print black-and-white list.
Despite their clear preference for coloured graphics to present
their own logos and publicity information, 11 leading food
and drinks manufacturers lobbied heavily in favour of the
small-print black-and-white lists. A representative of a con-
sumers’ organization, which was lobbying for colour-coding,
told the Independent newspaper {7 July 2010) that corporate
lobbyists out-numbered those of consumer associations by a
hundred to one. The Parliament voted as the corporate lob-
byists wanted.

Amato set out as the central dilemma of antitrust policy
the choice between private and public power: do we risk
enhancing the state’s reach in ordegtgr-tame private economic
power, or do we tolerate the laff,ter in"grder to avoid giving
government more power? Thei Chlcagoﬁ approach seems to
belong squarely with the latter; but in fdct it does something
quite different. By assisting in the growth of truly giant cor-
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porations, it connives at a mighty combination of private
economic power and state power. The latter is not used in a
fotalitarian way, as with the fascist or communist state, but
it is used further to assist and protect the interests of those
corporations.

Much of the original extremism of Chicago antitrust doc-
trine has failed to stand the test of time (Cucinotta et al.
2002). In particular, its neglect of network externalities in
fast-moving, high-tech economies, and its acceptance of the
ways in which small groups of dominant firms can act anti-
competitively without leaving any paper or email trail of
complicity, have led to considerable revision in US law, and
limited the extent to which European law has imitated earlier
US developments. In 2002, Richard Schmalensee, an aca-
demic who had helped Microsoft Corporation fight its legal
battles against US antitrust authorities, was complaining,
just as Bork had 20 years before, that antitrust law prevented
leading firms from pressing home their advantage, forcing
them to allow competitors to survive with a resulting overall
loss of efficiency. He attributed Microsoft’s legal problems
to the fact that it had not devoted enough attention to
political lobbying — a situation which it has subsequently
remedied.

It is a testimony to the strength of public institutions and
a sense of public interest on both sides of the Atlantic that
antitrust su{sicontmue to be brought to the courts, and that
corporitions are required to relinquish a monopoly position
or provide access to their platforms for smaller competitors.
However, three major points remain. fF1r , the patecnalistic
test.of consumer welfare rather - than actual consumer.choice,
and the esseutlalllcollect1v13t doctrine that, proyided wealth
has been created somewhere in, the system, it does not matter
who enjoys it, have remamed central to_how mergers and
acquisificns are “viewed in competition law. These concepts
have become part of the heritage of neoliberalism, however
true-ts~ehetoric remains to the ideal of freedom of choice.

S\ect(;j? whatever the defects of Chicago theory as a set

B i e o s

of ec6hom1c pr1nc1p1es When compared w1th the theory “of
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pure markets it came into bemg partly as an attempt to

counter the sh sheer Tack of reality of the previous ofthodoxy.
By the 1 1970s US antitrust law, in_its .attempt to prevent

market dommatlon by giant enterprises, had started impos-

i

) . _.dJmpxac;tmal restrictions. on, mergers and
aC(]U_ISltIOIlS Whether one sees this attempt to safeguard
small firms and consumer choice as nostalgia for an increas-
ingly unrealistic image of small-town America or (as Bork
believed) as an attempt to impose a socialist state, it was
certainly Quixotic. The same applies to the similar aspira-
tions of the Ordoliberalen. The positive.achievement here of
the Chicago-appreach to-antitrust.was. t0.make t
as well as legal.and.economic.analysts,.think se b
the opportumty costs of trying to preserve the neoclassmal
idedl of an economy dommated by _masses of ‘small and
medium-sized enterprises Trymg to maintain this ideal
would be costly in terms of both economic efficiency losses
and increased government intervention. But they could have
made these points solely within the framework of that well-
trusted econorics concept: opportunity cost. Redefining the
matter as the contorted notion of ‘consumer welfare’ was a
piece of populist rhetoric which betrays the political rather
than purely economic and jurisprudential motivation of the
a oss.0f that concept.

¢ Finally, the Chi gmnnoyariong did nothing to resolve the
centLa,l/ {ssue: economic “@nﬂmpgthcal power. . translate into
each other. T__hls is why it is so difficult in practice, o main-
- séparat ngside interdependence required. by

liberal eap1tahsm i An economy dominated by giant firms,
makes thlS worse, as ‘It GENETATES Very high concentrat' ns of

firm as i ‘organization and not just as a nexus of contracts
138 an organizatio
enables Ust6 “perceive tHe 1mp]1cat10ns of thls for pehtleal

theory : ' e
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Private Firms and
Public Business

The previous chapter considered a distinction between the
market and large enterprises, and a tendency in neoliberal
thought to give the latter attributes of the former that
they do not really share. We encounter this distinction
again when considering the very important processes that
have taken place in recent years as govermments, under
the influence of neoliberal ideas, have sought to move their
own activities closer to those of the private sector or even to
move them fully into that sector. The process is always seen
as being about adapting government to the market. Often it
has instead adapted it to the corporation. This has in turn
further helped to develop the politicized giant firm — which
is in its turn the opposite of what liberal political economy
intended.

Much conventional debate over the relative virtues of the
market and the state relates to the market failures discussed
in Chapter 2, and the approaches with which governments
have historically sought to remedy them. These approaches
then became themselves the objects of neoliberal criticism
from the 1970s onwards as the sources of ‘government
failure’. We are now ready to examine these, disabused by
the discussion in Chapter 3 from believing that it is a simple
matter of state versus market.




