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have described or of the reasons that tradition has
given for concluding that MANH is indeed morally ex-
traordinary for PVS patients.

9. This may be the case for some persons with
Alzheimer’s disease (Gummere 2008). While Peter
Gummere insists that Church teaching now requires
tube feeding for all PVS patients, he says that MANH
imposes suffering on some (conscious) Alzheimer’s pa-
tients and may not even prolong their lives. Thus it is
not mandatory in these cases.

10. One of the reasons often proposed for the claim
that MANH is obligatory for PVS and similar patients
is their undoubted intrinsic dignity (for example, CDF
2007, Comm. no. 2). But is it indeed true that accepting
the intrinsic value of life means that life itself is a bene-
fit? Is life itself a benefit that must be weighed in all its
immeasurable value against the burdens of a treatment
that extends it? Specifically in the context of PVS pa-
tients, who cannot consciously experience their lives, is
extending life a benefit? In an important article, Daniel
P. Sulmasy shows how the transcendental value of life
itself is of a different order than the burdens and bene-
fits to be weighed in determining whether a treatment
is morally ordinary or extraordinary. Life itself is of in-
trinsic value. It is not weighed as a burden or a benefit.
And while length of life is a benefit to be weighed along
with other benefits and burdens, it is to be considered
“only as one among other possible benefits and burdens
of treatment, not as something of a special transcen-
dent order that has automatic primacy.... Length of life
is not the value of life” (Sulmasy 2011, 195). Sulmasy
makes it clear that quality of life judgments must be
made:

It is contradictory to hold that it might be justifiable to
forgo life-sustaining treatments but also to hold that one
is prohibited from making quality of life judgments. The
burdens and benefits of treatment are predicates of the
patient, not of the treatment. It is Mrs. Jones, not the ven-
tilator, who is benefitted or burdened by the ventilator.
A judgment about the net sum of the burdens and bene-
fits of continuing treatment for Mrs. Jones is a judgment
about the quality of her life (ibid., 193).
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of consciousness, though not neces-
sarily to functional capacity, as high
as 52 percent (Multi-Society Task Force
on PVS 1994, 1572). Obviously this
is not a permanent state of uncon-
sciousness. In this article “persistent
vegetative state” designates the con-
dition after one month, with no im-
plication of permanence (ibid., 1499).
Permanence is a prognosis made after
further observation—three months
postanoxia and six months post-
trauma, according to Fins—depending
on the cause of the cerebral injury
(Fins 2005, 22). This is based on the
likelihood of recovery after this length
of time. When such a distinction is
made, it is possible that a patient
can recover some awareness, even sig-
nificant awareness and function after
being in a “persistent vegetative state,”
but this is not likely after this state
has become “permanent.” However,
the acronym “PVS” is applied indis-
criminately to both, and the original
term “persistent vegetative state” im-
plied permanence and required wait-
ing until that was reasonably certain.
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The two different usages result in con-
fusion.

It is better to continue to use the
term “persistent” and to wait before
making the diagnosis until it is rea-
sonably sure that this indeed means
permanence. In hospitals, the distinc-
tion between persistent and perma-
nent is generally not observed—“PVS”
means “persistent vegetative state,”
and it implies both the diagnosis of
the condition and the prognosis of its
permanence. This is the usual medical
and bioethical usage. Beauchamp and
Childress (2001), for example, use the
term this way throughout their stan-
dard textbook, and we will use it that
way here.

Proper diagnosis of “persistent-per-
manent vegetative state” is possible
when based on laboratory studies and
clinical observation, especially when
this is supported by positron emis-
sion tomography (PET) and possibly by
functional magnetic resonance imag-
ing (fMRI). Recovery can be virtually
ruled out. A statement to this effect
was made by the American Academy

of Neurology (American Academy of
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Neurology 1989; Munsat, Stuart, and
Cranford 1989). MRI (magnetic reso-
nance imaging) and CT (computed to-
mography) scanning can also help by
showing structural damage.

The result of PVS, assuming it is
truly permanent and has been prop-
erly diagnosed, is that such persons
cannot think. They are not aware
of anything or anyone around them.
They are not aware of themselves.
They cannot dream. They cannot pray.
They cannot recognize music or color
or taste or touch. And they cannot
experience pain or discomfort. This
means that they cannot experience
hunger or thirst even if their bodies
lack food and water. This is a hard
concept to grasp. If we are hungry or
thirsty, we experience it; we want food
and water. But PVS patients do not.
They are entirely unaware of what is
happening to them. In this life they are
permanently beyond suffering, just as
they are permanently beyond joy.

The American Academy of Neurol-
ogy statement gives clear support to
the withdrawal of nutrition and hy-
dration from PVS patients. The acad-
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emy also insists that PVS patients, de-
spite their ability to breathe and open
and move their eyes, are totally uncon-
scious and cannot experience pain or
suffering in any way. The withdrawal
of nutrition and hydration does not,
therefore, cause any sensation of dehy-
dration or starvation.

One must be careful, however, to
avoid being too quick to diagnose PVS
and permanent coma. These terms
are sometimes used inaccurately. Good
neurologists will want to be sure of
the cause of the problem before de-
ciding that a patient cannot recover
from a coma. But the possibility of
misdiagnosis cannot mean that we
ought to ignore all diagnoses! The only
way to be absolutely sure to avoid all
undertreatment, in the hope that a di-
agnosis is wrong and that the patient
will recover, is to treat all illnesses ag-
gressively regardless of diagnosis and
prognosis, to do everything possible to
preserve physical life. And this is not
required by the American ethical con-
sensus or by the Catholic tradition.

Legally, PVS and other forms of per-

manent coma do not fit the usual defi-
11 hrs 19 mins left in book 36%
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nitions of terminal illness. State laws
usually define terminal conditions as
those from which a person is likely to
die in a short time (often six months
is used) regardless of what treatments
are applied. But PVS patients can live
on for years, even for decades, with
tube feedings and usually with pe-
riodic antibiotics to treat infections.
In another sense, however, permanent
comas are terminal. The patient will
die of this condition unless treatment
is given. It is a “lethal” condition if not

legally a “terminal” one.1

The position presented here about
the mental status of PVS patientsis the
one most generally supported; it is, as
we have noted, the position taken by
the American Academy of Neurology.
Yet this position has been criticized by
some who claim that PVS patients may
have some internal and even external
awareness. A 2008 white paper report
of the President’s Council on Bioethics
shows some hesitation to make the
claim that PVS patients lack all aware-
ness (Shewmon 2009, 19). And a re-
cent study shows that perhaps some
persons diagnosed as being in PVS are
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learning to better distinguish them.
“Vegetative state” is a condition in
which a person has lost the use of the
cerebral cortex while the brain stem
continues to function. Other terms are
preferable here because of the pejora-
tive connotations of “vegetable,” but
this is the medical term used, and we
will use it. The lower brain, or brain
stem, controls certain bodily activities
such as breathing, while the “higher
brain,” or cerebral cortex, controls the
functions we usually think of when we
think of human activity, such as think-
ing, emotion, and awareness of self
and others.

A vegetative state is similar to but
technically different from a coma.
Both comatose persons and persons in
PVS are completely unconscious and
totally unaware of anything in the en-
vironment. But the coma victim is
“asleep,” that is, the eyes are closed,
whereas the person in a PVS has sleep-
wake cycles and is therefore at times
biologically “awake,” with eyes open.
Comas do not last as long as vegeta-
tive states can; comatose persons die,
or become vegetative, or recover.
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racy (ibid., 17). Second, it is at least
possible that misdiagnoses occurred.
Third, there is no evidence that the re-
sponses showed any significant aware-
ness of what was being spoken to the
patients; there is only evidence that a
localized blood flow change occurred
in the brain (ibid., 18). In another ear-
lier case, a woman diagnosed as in the
vegetative state was said to have
shown in an fMRI study evidence of a
“rich mental life.” But the evidence
was not clear, and it is likely that her
state was not permanent but transi-
tional (sufficient time had not lapsed
for the prognosis of permanence to be
certain) and that she was in fact in a
minimally conscious and not a truly
vegetative state (Fins 2006). In any
case, “The potential for what most
would call a meaningful or even mar-
ginal recovery for patients with PVS
remains incredibly slim” (Billings,
Churchill, and Payne 2010, 20).

But what ethical implications would
result even if it were discovered that
a few persons diagnosed, or perhaps
misdiagnosed, as PVS had indeed the
capacity for some minimal awareness?
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capable of some mental response to
their environment (Billings, Churchill,
and Payne 2010; Fins and Schiff 2010).
In a study published in the New Eng-
land Journal of Medicine, researchers at
the universities of Cambridge and
Liege used fMRI to examine a number
of patients with severe brain dysfunc-
tion. Some of these had been diag-
nosed as PVS, others as MCS (mini-
mally conscious state). Some showed
fMRI changes that seemed to vary con-
sistently according to different verbal
suggestions. When told to “imagine
playing tennis,” for example, certain
local brain changes would occur
(Billings, Churchill, and Payne 2010,
18). Some have suggested that this
means PVS persons are conscious after
all and that we might be able to com-
municate with them. Deciding this is-
sue requires clinical and scientific ex-
pertise beyond our capacity here. But
there is reason to be hesitant before ac-
cepting the idea that PVS and similar
patients may have significant aware-
ness. First, there may be methodologi-
cal problems with the study, and there
have been harsh criticisms of its accu-
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tion along with nutrition whereas Bro-
phy received only nutrition, which was
provided by a gastrostomy tube (many
patients with PVS can breathe without
mechanical assistance, since breath-
ing is controlled by the brain stem,
which is still functioning). In the Quin-
lan case, the New Jersey court held
that the ventilator might be removed,
and also that this should not usually
be a court decision. Rather, a family
member was appointed guardian and
was given authority, in conjunction
with any ethics committee the hospi-
tal might have, to turn off the venti-
lator (In re Quinlan 1982, 170). Most
ethicists have applauded the Quinlan
decision for its conclusion. This kind
of decision should seldom be a court
decision, and the New Jersey Supreme
Court made this clear when it over-
turned the Superior Court decision
that had refused to allow Quinlan’s fa-
ther Joseph to discontinue ventilation.
The New Jersey Supreme Court relied
on her right of privacy as a basis for
her freedom from this kind of proce-
dure (Meisel 1989, 98; 1995, 1:503-4).
Quinlan actually lived for years after-
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Even if this were the case, it would
not be a reason to conclude that they
must be kept indefinitely alive by med-
ical means. As long as the condition
of permanence is certain, there is no
hope of meaningful recovery. In such
cases it is indeed likely that most of
us would far more dread an existence
where we are aware of being unable to
communicate in any human way with
our environment, to leave our beds, to
move our bodies voluntarily, and to es-
cape the technology that was keeping
us “alive” than we would dread an exis-
tence where we were aware of nothing
at all.

The Brophy Case

A court case that is particularly help-
ful in analyzing these issues is that
of Paul Brophy, a Massachusetts fire-
fighter (Brophy v. New Eng. Sinai Hosp.,
Inc., 1986). Both Karen Ann Quinlan
and Paul Brophy were diagnosed, cor-
rectly as far as anyone can tell, as being
in a persistent vegetative state.2 The
difference between Quinlan and Bro-
phy was that Quinlan received ventila-
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4. No secular ethicist, to our knowledge, insists on
the moral relevance of this distinction. Some religious
leaders insist on such a distinction, and the Orthodox
Jewish tradition has claimed such relevance (Bone et al.
1990). For a different interpretation of the Jewish po-
sition, see Feldman 1986, 91-96; Dorff 2000b, 348-54;
Mackler 2003, 97-98.

5. For citations in context by contemporary authors
who are arguing the issue, see Paris 1986; Flynn 1990,
79; McCormick and Paris 1987, 358. Gerald Kelly says
that artificial means such as oxygen and intravenous
feeding “not only need not but should not be used, once
the coma is reasonably diagnosed as terminal” (Kelly
1950, 220). Some argument might remain about what
is meant here by “terminal,” but it is most likely, given
the rest of Kelly’s argument about benefit and burden,
that what we now call “irreversible coma” and “persis-
tent vegetative state” would fit. In this article, Kelly ar-
gues that these means are “ordinary” but “useless” and
therefore optional, thus adding a confusing distinction
that is not necessary if “ordinary” and “extraordinary”
are considered as moral rather than medical terms, as
we have proposed, and as is more in consonance with
the development of the distinction in Catholic medical
ethics. Kelly’s later use of these terms clears up his con-
fusion here (Kelly 1958, 129).

6. A particularly helpful brief review of the issues
from the Catholic perspective is O’'Rourke 1989. An-
other source, often cited, is the doctoral dissertation by
Daniel A. Cronin, later bishop of Fall River, Massachu-
setts, who supports the position that nutrition and hy-
dration are not mandatory (Cronin 1958). A list of key
citations from Catholic authors recognized as orthodox
is given by McCartney 1986. An excellent analysis of
the issues is given by Shannon and Walter 1988.

7. See also McHugh 1989; May et al. 1987. This last
is a summary of the report sent to the Congregation for
the Doctrine of the Faith.

8. The responses include a commentary that tries to
show continuity of the required treatment with previ-
ous Church documents. But the citations are selective,
and no recognition is made of the wider tradition we
Location 5049 40%
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Second, the court ruled that it
would have been right not to insert the
gastrostomy tube in the first place (in
ethical terms, this meant the judge felt
that this was “extraordinary” since it
was clearly invasive), but that once the
stoma had been created and the tube
inserted, the nourishment was a pro-
cedure of maintenance only (in ethi-
cal terms, the judge might have used
the term “ordinary”) and must be con-
tinued. That is, the judge insisted on
a moral and legal difference between
withholding and withdrawing treat-
ment.

Finally, the judge stated that remov-
ing feeding is different from removing
ventilation, since removing ventila-
tion does not include necessarily the
intent to terminate life, whereas re-
moving nourishment does. In the eth-
ical terminology we have already seen,
he might have said that removing a
ventilator is “allowing to die,” whereas
removing a gastrostomy tube is active
euthanasia or “direct” killing.

Four Questions

11 hrs 14 mins left in book 36%
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ward because nutrition and hydration
were continued. She never came out
of her persistent vegetative state. The
argument in this chapter is that nu-
trition might also have been removed,
but this was not requested for Quin-
lan.

But what about Brophy? Here Judge
David Kopelman of the Norfolk County
Probate Court in Massachusetts re-
fused to allow Brophy’s wife, Patricia,
to stop nourishment by the gastros-
tomy tube. The court made a num-
ber of judgments that many ethicists
have criticized, though some have sup-
ported one or another of them.2

First, the court stated that even
though Brophy had said over and over
again that he would never want this
kind of treatment, he had to have it
anyway. Brophy had actually thrown
away a commendation he received for
saving a man from a burning car since
the man had later died, and Brophy
had judged this kind of treatment to be
useless. He had commented to his wife
that he never wanted to be like Karen
Ann Quinlan.
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But was the judge correct in his
opinions? In our judgment and in that
of most ethicists and jurists, the an-
swer is no. There are four questions
involved. Is stopping treatment differ-
ent from not starting it? Is a gas-
trostomy tube ethically different from
a ventilator? Is withdrawing nutri-
tion euthanasia, that is, is it “killing”
as opposed to “allowing to die”? Who
should make the decision to forgo or
not to forgo treatment?

First, is there a difference between
not doing a procedure in the first place
(not creating a stoma and inserting
the tube) and withdrawing a proce-
dure that has been started (removing
the tube and stopping nourishment)?
The judge clearly thought so. With
few exceptions, ethicists do not rec-
ognize that distinction as morally or
legally relevant.2 It is easy to see what
would happen if we insisted on the
difference. A person is brought to the
emergency room, and the health care
team cannot determine easily whether
the patient can recover if resuscitation
procedures are begun. So they begin
them. The result is later found to be
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while a ventilator is an “extraordi-
nary means” of supplying air? There
is some controversy about this among
Catholic moralists, but it is clear that
the main line of the Catholic tradition
has argued that this kind of nourish-
ment, along with intravenous feeding
and other methods of nutrition and
hydration, are indeed extraordinary in
cases like this one. This distinction is
not as such medical or technical, but
moral. Medical procedures that would
be quite ordinary in some situations
where they might be reasonably ex-
pected to help are clearly extraor-
dinary—even unreasonable—in other
cases, and the example of Paul Brophy
is such a case. Medical feeding and
hydration in this kind of situation are
extraordinary. They are not the same
as offering food and water to a starv-
ing or dehydrated person. Indeed, in
those cases where nutrition or hydra-
tion, or both, are needed for patient
comfort, they must always be given.
Jesuit moralist Gerald Kelly, the fore-
most medical ethicist of the 1940s and
1950s, and accepted by all Catholic
moralists as being consistent with offi-
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merely a prolongation of the dying
process, not a treatment that will re-
sult in recovery to meaningful human
living. If it is now wrong to stop what
was started, medical professionals
would be caught in an impossible ethi-
cal bind. Either they do not start treat-
ment and fail to cure some patients,
or they start and then are required
to continue useless measures for some
patients. The Catholic tradition, with
the distinctions we have discussed,
has been able to avoid this bind. As we
saw earlier, there is no moral differ-
ence between stopping and not start-
ing. If the treatment is extraordinary,
it is right to decide not to start it; it
is also right to stop it once started.
The American ethical and legal con-
sensus has come to agree with this.
As we have already noted, the Cruzan
decision of the Supreme Court has
affirmed this judgment legally. So the
judge in Brophy was wrong.

Second, is a gastrostomy tube
morally different from a ventilator?
That is, in PVS and similar patients, is a
gastrostomy tube an “ordinary means”
of supplying nutrition and hydration

11 hrs 13 mins left in book 37%




image61.jpeg
about the complex issue of intention-
ality that we consider in chapter 14.
Families who withhold or withdraw
feeding from permanently comatose
loved ones do not intend their death in
the sense of an end to be sought, even
though they may well be relieved that
death will mean a way to peace and an
end to a life where no human action
or experience is possible. And there is
no reason to hold that the family’s in-
tention when forgoing feeding differs
in any way from their intention in
forgoing ventilation or other lifesus-
taining treatments. The Catholic tradi-
tion maintains that in cases like Bro-
phy’s medically induced nutrition and
hydration may be forgone.® And this
proposal has become, with some dis-
agreement still remaining, part of the
American consensus about this issue.

It is interesting to note what finally
happened to Paul Brophy. The Mass-
achusetts Supreme Court overturned
the decision of the probate court and
ruled that the gastrostomy tube might
legally be removed, although it re-
fused to compel doctors to remove it.
The tube was removed on October 15,
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1986, and Brophy died on October 23,
three and a half years after he had
first lapsed into unconsciousness, and
some two years after his wife had first
asked that the gastrostomy nourish-
ment be stopped (“Latest Word: In the
Courts,” 1986; “Latest Word: Brophy
Dies,” 1986). Most cases of this type
have been similarly resolved, some
more quickly, some not—for example,
New Jersey’s Nancy Jobes case (In re
Jobes, 1987), Danbury, Connecticut’s
Carol McConnell case (McConnell v. Bev-
erly Enters.-Conn., Inc., 1989), Pennsyl-
vania’s Jane Doe and Daniel Fiori cases
(InreDoe, 1987; In re Fiori, 1996), Flor-
ida’s Terri Schiavo case (In re Guardian-
ship of Schiavo, 2003; Bush v. Schiavo,
2004; Schiavo ex rel. Schindler v. Schi-
avo, 2005), and a number of others.

The fourth question is who is best
able to make the decision? Morally and
legally, if the patient is competent, the
patient decides. The Supreme Court’s
decision in Cruzan has upheld this.
The question in cases such as Quin-
lan and Brophy has to do with patients
who are not able to decide. Now who
makes the decision?
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cial church teaching, clearly stated
that artificial feeding may be discon-
tinued (Kelly 1950).2 This is clearly
permitted by Catholic medical ethics.

This answer to the second question
gives us the answer to the third as
well: whether the judge was right in
arguing that the intentionality of stop-
ping feeding had to be “to kill,” that
is, in ethical terms, whether he was
right in implying that this was active
euthanasia. In the judgment of most
ethicists, including—at least until very
recently and probably even today—
a strong majority of Catholic moral
theologians, this was not active eu-
thanasia but was instead the stopping
of an extraordinary and unreasonable
means of preserving life. In cases like
this, it is the disease that kills the pa-
tient, not the forgoing of treatment.
Thus, the withdrawal of nutrition and
hydration in cases like this one is
permissible (indeed, since Brophy had
clearly stated he did not want this type
of treatment, its withdrawal is morally
required). But there is still controversy
about this question, and it is likely
that some of it results from confusion
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Jersey cases where nursing home pa-
tients have been affected, involvement
of the state ombudsman has been
mandated (Meisel 1989, 252-54; 1995,
1:269-71).

Legally, therefore, the “Who de-
cides?” question is controverted. There
does seem to be a general movement in
Massachusetts, New York, New Jersey,
and other states away from this un-
fortunate insistence on court or gov-
ernment action (Meisel 1989, 238-48;
1995, 1:239-46). Most ethicists, along
with very many jurists, would like to
see a general acceptance of the Quin-
lan decision: in most cases, the deci-
sion ought to be left at the level of
the family and the health care team,
with the hospital’s ethics committee as
a possible resource. And in most juris-
dictions, this is indeed the case.

Consensus and Controversy

Over the past several decades Amer-
ican courts have developed a general
agreement that hydration and nutri-
tion may be withheld and withdrawn
from PVS and other similar patients.
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One final argument supports this position. De-
cisions to forgo medical treatment for the living
need not be traumatic, but they should not be
automatic either. Declaring a person to have died
allows an easy escape from what should be a de-
cision requiring serious thought. Ethics should
offer comfort and relief from false guilt and fear,
but it should not adopt moral or legal shortcuts to
turn important decisions into thoughtless ones.
Comatose persons should not be declared dead;
brain-dead persons have indeed died.

Notes

1. PVS patients are indeed dying; they are dying from
the brain injury that makes it impossible for them to
eat and drink, just as patients with end-stage lung dis-
ease are dying because their disease makes it impossi-
ble for them to breathe. Medically induced ventilation
can keep breathing for them, but they are still said to be
dying patients, and if the ventilator is withdrawn, they
die from the disease, not from the withdrawing of the
ventilator. The same is true for patients in irreversible
coma or PVS. They are dying of a disease that will kill
them unless these morally extraordinary means are
used to keep them alive. As another example, the cause
of death in patients with end-stage heart disease is the
disease, not the forgoing of a heart transplant. If this
analysis were not true, forgoing extraordinary means
of treatment would always be the cause of death, and
thus would be a direct killing. However, this is not the
case, either according to American law or according to
Catholic medical ethics.

2. The court in Quinlan used the word “comatose” (In
re Quinlan 1982, 170), and the two terms are often not
properly distinguished.

3. On the Brophy case, see Annas 1986; Paris 1986;
Bresnahan and Drane 1986; Rothenberg 1986. For an
opinion given at the trial, insisting that the treatment
be maintained, see Derr 1986.

Location 5034 40%




image7.jpeg
ethical and legal issues concerned with forgoing
medical nutrition and hydration in such cases.
But these issues would be moot if we were to de-
clare these persons dead. Some argue that this is
precisely what we should do (Meisel 1989, 134-
35;1995, 1:627-30; Veatch 2004).

There may be a legitimate theological argu-
ment for this approach, although thus far it has
not been generally accepted.12 It is clear, however,
that society is not willing to claim that breathing
bodies may be dead, not willing to bury breathing
corpses. In addition, there is a serious danger of
backlash against organ transplantation, especially
since it is mainly the transplant specialists who
are proposing that higher brain death be suffi-
cient for declaring a person to have died (Meisel
1995, 1:627; Campbell 2004, 309-12). The con-
text of harvesting cadaver organs is a bad one for
making this kind of decision. This is also true of
the proposal to declare anencephalic infants to be
brain-absent and therefore dead.

This may change, but for now only total brain
death, including death of the brain stem, should
be considered to mean that the patient has died.
Total brain death simply introduces a new set
of criteria for determining the same moment
of death. But neocortical criteria, according to
which the irreversibly comatose would be de-
clared to have died, would indeed push death ear-
lier: patients who would, decades ago, have been
thought to be alive would now be said to have
died. Physicians would have to intervene to stop
the heart and lungs. Society is not ready for this
and probably doesn’t need to accept it. With the
sensitive forgoing of treatment, persons in irre-
versible comas can be allowed to die. They need
not be declared already dead.
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function, including that of the brain stem, the
person has indeed died.

There is also some controversy about how to
respond to persons who, from religious bases,
reject the notion of brain death and insist that
the hearts and lungs of such persons be forced
to continue to function in the body, arguing that
the person is alive. The most common judgment
made here is that religion cannot legitimately re-
ject a medical fact, and that this is indeed a med-
ical fact and not a question of faith or of personal
philosophy. Death is an ontological state and not,
as such, a social construct (though there is much
that we socially construct about the process and
meaning of dying and death). Persons who are
dead cannot properly be claimed to be alive. No
medical treatment may be given to the dead. A
dissenting opinion is given by those who believe
that patient and family autonomy should always
prevail in such cases and by those who reject
brain-death criteria. The prevailing opinion, that
this is a medical determination that cannot be de-
nied on other bases, is held by a majority of ethi-
cists and physicians. At the very least, anyone in-
sisting on ongoing treatment for the brain-dead—
that is, for dead persons—should be asked to bear
the total cost.

Another controversial issue concerns the de-
termination of the status of persons in irre-
versible comas and persistent vegetative states,
those whose higher or neocortical brain func-
tions have permanently stopped. These patients
are not brain-dead since their brain stems con-
tinue to function. But they have irreversibly lost
all higher brain function. They are “vegetative”
and will remain so, but their hearts and lungs will
continue to function, usually without mechanical
ventilation. In this chapter, we have discussed the
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“Brain death” refers to criteria used to deter-
mine that a person has indeed died when the
usual criteria for determining this event (cessa-
tion of breathing and heartbeat) are not available
because heart and lung function are being forced
by machines. But no one who is declared brain-
dead would have been thought to be alive before
the criteria and the machines that necessitated
them were invented. Total brain death, when
properly diagnosed, means virtually instant ces-
sation of cardiac and pulmonary function in the
absence of machines, though some cases have
been reported of persons diagnosed as brain-dead
whose hearts continued to beat for a few days
or even as long as two weeks (Shewmon 2009,
19). Both the higher brain, the neocortex, and the
lower brain and brain stem are dead. The person
is dead. Heart and lungs may be forced to work,
but this does not mean that human life of any
sort continues. This is now almost universally ac-
cepted. Continued treatment of the brain-dead is
treatment of a cadaver and is thus contrary to the
standard of medical care. It is, in the meaning we
give to the term in chapter 20, medically futile.

Recently there has been a good deal of con-
troversy about the theoretical consistency of the
definition and of the criteria for brain death
(Shewmon 2009; Crowley-Matoka and Arnold
2004, 321; Fost 2004; Miller and Truog 2008,
2009; Chiong 2005). Some claim that brain death
is not really death, but should be called “total
brain failure” (Shewmon 2009, 19). These issues,
which are usually posed in the context of organ
retrieval, need not concern us here.12 Most schol-
ars, including most Catholic ethicists, agree that
when the tests are properly applied and a person
is found to permanently lack all integrative brain
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means are used to keep them alive, inevitably die
of their condition.

Brain Death

Treatment is not “forgone” for the dead. No treat-
ment can be given to the dead body of what
once was a human person. Only the respect owed
to corpses is proper. But there has been some
development since the 1970s regarding how to
determine that death has occurred. Prior to the
use of mechanical ventilators that can keep the
heart beating by providing it oxygen through the
lungs, the determination of death was relatively
simple, at least in theory. When a person stopped
breathing, death was declared. There were in fact
a considerable number of cases where persons in
comas were thought to be dead and were buried
alive. Devices were sometimes used to ensure that
such people could signal were they to wake up in
such a dire circumstance, but in theory the issue
was easy enough. No breathing and no heartbeat
meant that death had occurred. But that changed
with the use of ventilators, creating the issue of
“brain death.”

Brain death, according to the UDDA, is not
different from any other kind of death. It is death
pure and simple. It is arguably unfortunate that
the term is used, because many think it means
a different kind of death, or an earlier death, or
even a preventable death. It is better, for example,
when doctors must tell families that this has oc-
curred, for them to say simply that the patient has
died rather than to say that the patient is brain-
dead. Of course, if the family wants to know the
details, or has been involved in the process of the
diagnosis, physicians have to be clear about what
has happened.
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long the patients’ lives (Finucane, Christmas, and
Travis 1999). Thus, it may be right to forgo it
for patients with advanced dementia; the debate
on this question is now under way (Burke 2001b;
Kahlenborn 2001; Burke 2001a).

Terms such as “starvation” and “dehydration,”
while in one sense technically accurate, include
implications that are almost never valid in the
kinds of cases we have been considering. Clearly,
if hydration and nutrition are necessary for the
patient’s comfort, they must always be used. But
usually in cases such as these they are not nec-
essary for comfort. Rather, they serve only to
prolong the patient’s dying process and may in
fact add discomforts of their own. Thus, they are
morally extraordinary and may rightly be with-
held or withdrawn.

Determination of Death

PVS patients and the permanently comatose are
not dead by current American legal standards.
The Uniform Definition of Death Act (UDDA)
makes it clear that death is the irreversible ces-
sation of all cardiopulmonary function, or, in
the presence of ventilators that keep that func-
tion going, death is the irreversible cessation of
all brain function, including that of the brain
stem (usually interpreted as all integrating brain
function—random electric events are not sig-
nals of life) (Meisel 1989, 134; 1995, 1:625). All
fifty states have accepted brain death as mean-
ing legally that a person has died (Meisel 1995,
1:625). PVS patients have not lost function of
the brain stem, which means that many continue
to breathe on their own. Thus, in this chapter
we have spoken of living but lethally ill persons,
patients who will, unless morally extraordinary
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States considers decisions such as these to be not
medical decisions in the strict sense but value de-
cisions or “quality of life” decisions. That is, no
medical decision can be made that hydration and
nutrition (as well as ventilation and other similar
modalities) are medically futile in cases such as
Quinlan, Brophy, and Schiavo. Such treatment can-
not be called medically futile in the strict sense,
such that physicians might unilaterally decide to
forgo it. We return to the issue of medical futility

in chapter 20.

Starvation and Dehydration?

When a person has irreversibly lost conscious-
ness, there is no possibility that he or she will
experience any of the effects of malnutrition or
dehydration. But the ethical issue of forgoing hy-
dration and nutrition is not limited to those in
this condition. It can be morally extraordinary to
use feeding tubes in other patients as well, as long
as the principles for determining this are properly
applied. Thus, the question arises as to whether
hydration (and perhaps nutrition) are always re-
quired as a comfort measure for conscious pa-
tients. It seems clear that for very sick and dying
patients the effects of dehydration are often actu-
ally benign (Printz 1989; Miller and Meier 1998).
There is less fluid to cause breathing problems.
Whatever discomfort there is can probably be al-
leviated by “maintaining moisture in the mouth
with water, ice chips, or various forms of artificial
saliva” (Billings 1985, 809). There is even medical
evidence to suggest that tube feeding may be con-
traindicated in patients with advanced dementia
who are not imminently dying, as its burdens
often outweigh its benefits in such cases (Gillick
2000). According to one study, it does not pro-
vide comfort and does not even significantly pro-
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wishes or against the proper and legal wishes of
their surrogates.

The new directive 58 includes the words “in
principle” and allows for an exception when the
treatment is excessively burdensome to the pa-
tient. It does seem reasonable to interpret these
phrases as meaning at a minimum that Catholic
hospitals are not required to impose MANH on
patients who refuse or whose surrogates properly
and legally refuse. In any case, there has been no
official statement that would reject this interpre-
tation.

The final point does not concern hospital pol-
icy but speaks to the moral obligation of individ-
ual Catholics to follow the presumed new change
in Catholic teaching. As we have noted, there is
no question here of infallible teaching. This is not
a de fide teaching, a matter of faith. Catholic are
certainly free to form their own consciences and
may follow the teaching asit has been for decades,
even centuries, rather than adopt the latest re-
strictions. Catholic moral teaching is supposed
to be coherent and reasonable. Insisting on tube
feeding for the permanently unconscious and
similar patients is not consistent with Catholic
principles. Catholics may rightly disagree with
this policy and ask that tube feeding be withheld
or withdrawn when its human burdens outweigh
its human benefits.

Medically Futile?

One further related issue is the question of
whether artificial nutrition might be removed
from a permanently comatose patient against the
wishes of the family or other surrogate. Currently,
it is unwise and probably illegal to do so. The con-
sensus as it has emerged thus far in the United
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care patients—must inform patients about their
policies upon admission. The policies have to be
available to patients to read if they wish. The
PSDA doesnot explicitly require that admitted pa-
tients be informed if a policy is not in line with
the usual policies. However, it does seem that if
a Catholic hospital has a policy that it will insert
feeding tubes in all patients who need them to
survive and who are not immediately terminally
ill, and that it will not honor treatment directives
or patient or surrogate decisionsin this area, then
it needs to make this very clear upon admission
despite the likely financial harm this will bring
to the hospital. Even with such a statement,
however, it does not seem that criminal and civil
liability would be eliminated, although the state-
ment might mitigate civil damages. Patients can-
not legally immunize hospitals from assaulting
them any more than one person can give permis-
sion to another to beat, enslave, or kill him and
expect that this permission will immunize the
perpetrator. Even if a hospital were to require of
every admitted patient an explicit statement that
he or she agrees to feeding tubes whenever the
hospital deems it necessary, patients would still
have the right to change their minds and refuse,
and if the hospital treated against the patient’s
wishes, the hospital would violate criminal law.
Similarly, a Catholic hospital might include in
its admissions documents a statement to the
effect that patients have the right to refuse treat-
ment and to create an advance directive “to the
extent permitted by law and the Ethical and Re-
ligious Directives for Catholic Health Care Ser-
vices,” a clause taken from one Catholic hospital’s
admissions packet. This is an excellent idea, but,
for reasonsjust given, such a statement would not
allow the legal treatment of patients against their
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tice, and the likelihood of that would depend on
the patient or the family and the outcome would
depend on a jury. Catholic health care institu-
tions should not break the law in this way. Some
claim that the usual conscience clause exempting
religious institutions from violating their beliefs
would allow this, as Catholic hospitals must fol-
low Church teaching. But conscience clauses usu-
ally apply to a hospital’s refusal to do a procedure,
such as an abortion or a sterilization. Hospitals
can refuse to do certain things. But this is differ-
ent because here presumably the hospital would
be doing something to the patient that the patient
does not want. The only solution—and it is not a
good one—would be to transfer the patient to an-
other institution that would agree to follow the
patient’s wishes.

In a case where a feeding tube has been legally
and properly inserted and feeding begun, but now
the patient or surrogate refuses to continue, a
Catholic hospital might try to transfer the pa-
tient to a facility that agrees to remove the de-
vice. Remember that there is no legal or moral
difference between withholding and withdraw-
ing treatment. If the patient or surrogate has the
right to withhold, he or she has the same right
to withdraw. It might be hard to find a place that
would accept the transfer, of course, but a good
residential hospice would be a likely choice. If no
one agrees to do this, it seems that continued
feeding would itself be subject to the same rules as
insertion in the first place, and thusliable to crim-
inal and civic action. Catholic hospitals should
not break the law.

The Patient Self-Determination Act that we
discuss in chapter 17 requires that all health care
institutions accepting federal funds—and that
means almost all because almost all accept Medi-
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Who knows what’s right? It’s all a matter
of opinion.” This danger is increased when
Catholic moral theology moves in the direc-
tion of a decreed or posited (we used to say
one thing, but now the Vatican has spoken
so we say another instead) rather than a dis-
covered body of knowledge (we know what is
right and wrong because we can discover it
using reason and experience to examine the
nature and purpose of the human person as
creature of God). Thus, one of the last tradi-
tions of ethics (perhaps the last one) actually
claiming to be reasonable and coherent and
based in human purpose becomes but one
more example of an interesting contribution
to contemporary ethical chaos, reduced to an
arcane subject for study in graduate school.
Debate concerning the meaning of the docu-
ments we have discussed continues. And while
some Catholic ethicists continue to hold to the
earlier teaching that MANH is optional for PVS
and similar patients, others claim that it is now
mandatory.l1

Practical Advice

The following practical suggestions for Catholic
hospitals may be of some help. If a Catholic hos-
pital decides to initiate tube feeding on a capable
patient who rejects it, or on an incapable patient
whose surrogate refuses it, having properly fol-
lowed the legal standards of surrogate decision
making that we saw in chapter 16 (substituted
judgment and best interests), that hospital and
its personnel are liable for criminal prosecution
for assault and battery, although the local district
attorney might well opt not to prosecute. There
would also be liability for civil action for malprac-
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in the Cruzan decision, was used by the Sec-
ond Circuit Court to support its decision that
laws against PAS are unconstitutional (Annas
1996, 684). Ironically, requiring PVS patients
to submit to years of continued nonconscious
life further motivates the very movement the
bishops and others who would require MANH
seek to oppose. It is clear that one of the major
reasons for the current support of proposals
to legalize PAS and euthanasia is the fear of
loss of control. To require decades of uncon-
scious existence in nursing home beds with
virtually no chance of any conscious or even
subconscious neurological activity is to give
ammunition to those who claim that the only
way to avoid this is to have the right to kill
oneself or to be killed by another. The next
chapter develops and defends arguments
against the legalization and practice of physi-
cian-assisted suicide and euthanasia. These
practices are largely unnecessary and poten-
tially dangerous. But if people are forced
to choose between being killed quickly and
being stuck unconscious in a bed for twenty
years with their families constantly in agony
about it, many—even those opposed to it in
theory—will ask for euthanasia.

7. It lends support to ethical relativism, that
is, to the belief that there is no real basis for
discovering right and wrong, and that itis all
a matter of personal, baseless opinion. When
internal incoherence is introduced into
Catholic medical ethics, it and the Church
it comes from are relegated to the realm
of the “quaint.” “Isn’t it interesting,” people
think, “the Jehovah’s Witnesses won’t take
blood and the Amish drive buggies and the
Catholics feed the permanently unconscious.
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starting to warn each other not to go to
them. If Catholic hospitals were to be told not
to honor advance directives about feeding
tubes, as some writers insist they are (Fur-
ton 2005), they would be required by federal
law (the Patient Self-Determination Act that
we note in chapter 17) to tell all admitted
patients this, which would severely threaten
the hospitals. They and their doctors might
even be open to criminal assault charges if
they put tubes into patients whose directives
refused them. Hamel and Nairn are quite
clear that Catholic hospitals must never do
this (Hamel and Nairn 2010, 71).

4.1t suggestsnobelief in an afterlife: keep them
here aslong as possible. Richard McCormick’s
statement about this was quoted earlier in
this chapter.

5. Surely it is a violation of justice to spend so
much on those who cannot benefit and who
do not want the treatment in the first place.

6. It lends support to the euthanasia move-
ment. This is despite the fact that many who
would change the tradition and insist on
MANH are motivated, at least in part, by a de-
sire to stem the movement toward the legal-
ization of euthanasia and physician-assisted
suicide (PAS). In this they quite correctly in-
terpret and apply the received tradition of
Catholic medical ethics. But the identifica-
tion of refusing MANH with suicide, implied
in some of the bishops’ documents and in
other writings, is more likely to lead to the
acceptance of PAS than to its rejection. If we
allow suicide when we allow patients to forgo
treatment, then why not make assisted sui-
cide legal, too? In the next chapter, we note
that this very claim, made by Justice Scalia
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rather than take the chance that they might
lapse into a PVS. This is the possible result
of interpretation two of the papal allocution
described earlier. The new rule is often said
to apply only to PVS and to feeding tubes.
There is still flexibility in other cases. Perhaps
a loved one has a serious stroke. While still
in a coma but not yet in technical PVS, she
requires a ventilator. The doctors say there is
a small chance that she may recover aware-
ness and even get better and go home. But it
is far more likely she will enter a PVS. The
family has been told that the allocution and
the new directive apply only to PVS and only
to feeding tubes, so they believe that they
can morally refuse the ventilator now. But if
she goes into PVS, they may be faced with
twenty years of feeding tubes. So they refuse
the vent. This may seem far-fetched, but Dr.
Joseph Fins has this exact worry. He states:
“If an observant Catholic family were to fol-
low Church teachings, they might be able to
discontinue ‘extraordinary’ measures early in
the patient’s course when the prognosis was
still unknown, but they might not be able
to discontinue artificial nutrition and hydra-
tion later on, once it wasclear that the patient
would not make any progress from the vege-
tative state. The paradox is startling: A Papal
statement intended to promote life might
have the unintended consequence of limiting
the chance of recovery for some” (Fins 2005,
23). There has been rumor of such cases hav-
ing actually occurred.

3. It threatens Catholic hospitals. Stories are
already circulating that some Catholic hospi-
tals are refusing to honor advance directives,
and this may indeed be the case. People are
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the patient or surrogate and the physician. This
approach, if it is accepted as being in accordance
with the new directive, will allow Catholic hospi-
tals to continue to honor patients’ wishes.

Directive 58 has been changed. Tube feeding is
now required for PVS and similar patients, per-
haps absolutely, perhaps with exceptions. If the
more absolute interpretation is correct and ex-
ceptions are limited to cases where patients will
die soon even with feeding, and to cases where
patients are conscious and thus may experience
the burden of suffering, then the directive and
the responses and allocution that preceded it re-
quire feeding all, or almost all, PVS patients. No
patient properly diagnosed as PVS can experience
suffering and almost all of them will live on with
MANH. But if exceptions are extended to other
kinds of burdens, then the change, if there is one,
isfar less radical.

Reasons against Requiring Feeding Perma-
nently Unconscious Persons

There are a number of reasons why traditional
Catholic teaching permitting the nonuse of feed-
ingtubes for PVS and other similar patients ought
not to be changed. Here are seven.

1. To do so threatens the whole Catholic tradi-
tion of medical ethics. Why this is so should
be clear by now.

2. It hurts real people. It keeps unconscious
people unconscious, prevents their families
from finding closure and moving on, and
causes friction and hurt to health care profes-
sionals. And, paradoxically, it threatens in a
bizarre way to lead Catholic families to refuse
treatment for patients who might recover,
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mandatory and when it is not. It is mandatory in
PVS and similar cases; it is not when the patient
is close to death. But it is also possible to apply
the words to the entire directive. “In principle”
we should feed people, including those in PVS, but
there may be exceptions, even for PVS patients.
This latter interpretation is made more possi-
ble by the inclusion in the directive of an ex-
ception that makes feeding treatments optional
“when they would be ‘excessively burdensome for
the patient.” ” If this clause is allowed to carry
the full weight of the traditional balancing of
burdens and benefits, then perhaps nothing seri-
ous hasbeen changed in the directive. Treatments
that are “excessively burdensome” are optional.
This seems to be the interpretation given by Ron
Hamel and Thomas Nairn of the Catholic Health
Association in an article claiming to reflect the
views of the staff ethicists of that organization
but not to be an official interpretation of the
directive (Hamel and Nairn 2010, 70). Hamel
and Nairn include PVS patients among those for
whom feeding tubes might be excessively bur-
densome (71-72). These authors are quite aware
that patients properly diagnosed as permanently
unconscious cannot themselves experience a bur-
den. The burden must be something else, and it
can be excessive only when weighed against a
treatment’s expected benefits. Indeed, the authors
state that “the language of Directive 58 continues
to allow for this burden/benefit assessment with
regard to medically assisted nutrition and hydra-
tion” (72). Whether that is what the directive is
intended to mean is not clear. But if the directive
is open to that interpretation, then less has been
changed in practice than would appear at first
reading. Indeed, Hamel and Nairn state that the
judgment about excessive burden is to be made by
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significant human benefit to the patient. “To say
that the value of something is immeasurable ...
does not mean that its value is infinite” (Sulmasy
2011, 188).If it did mean this, the entire notion of
ordinary and extraordinary life-sustaining treat-
ments, where some are mandatory but others are
optional, would be rejected. And this, the first
interpretation claims, is what the new teaching
does. 10

The second interpretation would note that
only feeding tubes are involved, and only PVS and
similar patients are explicitly stressed; it would
claim that this does not affect the tradition as a
whole. But, as we have pointed out many times,
this neglects to recognize the importance in
Catholic ethics of reason and consistency. Feeding
tubes are required, and other treatments such as
antibiotics or simple surgeries are not. No reason
is given as to why not. This interpretation fails.

Again the third interpretation would empha-
size the phrase “in principle” that begins directive
58 and would claim that this leaves individual pa-
tients and their surrogates free rightly to decide
that MANH is for them morally extraordinary
and hence not obligatory (an earlier draft had “As
a general rule” and was probably changed to bring
the directive in line with the English translation
of the Vatican responses). Whether the phrase “in
principle” allows for the possibility of an excep-
tion even for some PVS or similar patients de-
pends on whether it applies only to the first sen-
tence or to the whole directive. It is possible that
the phrase “in principle” applies only to the first,
general sentence and not to the specifics that fol-
low: “In principle, thereis an obligation to provide
patients with food and water.” Under this inter-
pretation, which seems reasonable, the directive
then goes on to give examples of when feeding is
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But the previous directive 58 is gone. That
directive stated simply: “There should be a pre-
sumption in favor of providing nutrition and hy-
dration to all patients, including patients who re-
quire medically assisted nutrition and hydration,
as long as this is of sufficient benefit to outweigh
the burdens involved to the patient” (USCCB
2001). That directive was in keeping with cen-
turies-old Catholic teaching that allows for the
withholding and withdrawal of morally extra-
ordinary treatment, basing the distinction on a
balancing of human burdens and benefits. Most
Catholic hospitals and nursing homes interpreted
this to mean that for PVS patients, because there
was no human benefit to being kept physically
alive while permanently unconscious, the bur-
dens of the treatment, the cost, the harm to the
families, and so on made the treatment morally
extraordinary and hence optional. Now it seems
there has been a significant, perhaps radical,
change. But is that really the case?

Again we turn to interpretation. As for the
allocution and the responses, the first interpreta-
tion would take the directive at face value and
note with alarm the radical change it makes in
the entire tradition. The directive continues the
trajectory of the allocution and the responses to-
ward the kind of vitalism traditionally rejected
by Catholic ethics. Despite the fact that perma-
nently unconscious patients are unable to carry
on the basic purposes of life, life itself is now
seen to have absolute or near absolute value. It
is important to understand that this is not the
same as stressing the undoubted intrinsic value
of human life. Throughout this book the intrinsic,
immeasurable value of human life has been em-
phasized. But this does not mean that life itself is
of absolute value or that extending it is always of
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In light of the allocution and the responses, the
American Catholic bishops issued a new, fifth
edition of the Ethical and Religious Directives for
Catholic Health Care Services, dated November 17,
2009. The directive at issue is directive 58. It reads
as follows:

In principle, there is an obligation to provide patients
with food and water, including medically assisted nu-
trition and hydration for those who cannot take food
orally. This obligation extends to patients in chronic and
presumably irreversible conditions (e.g., the “persistent
vegetative state”) who can reasonably be expected to live
indefinitely if given such care. Medically assisted nutri-
tion and hydration become morally optional when they
cannot reasonably be expected to prolong life or when
they would be “excessively burdensome for the patient
or [would] cause significant physical discomfort, for ex-
ample resulting from complications in the use of the
means employed.” For instance, as a patient draws close
to inevitable death from an underlying progressive and
fatal condition, certain measures to provide nutrition
and hydration may become excessively burdensome and
therefore not obligatory in light of their very limited abil-
ity to prolong life or provide comfort (USCCB 2009a).

This directive, like the allocution and re-
sponses, requires feeding tubes for the perma-
nently unconscious. In addition, it states that
other patients must receive MANH if this
treatment can prolong their lives. The ques-
tion is whether this is a universal requirement
or whether there are exceptions. The directive
clearly offers exceptions for patients who are
close to death even with tube feeding (there have
been debates as to how close they have to be, two
weeks or longer, but the directive does not say),
and offers exceptions for those for whom the tube
feeding would be burdensome for the patient or
would add discomfort, presumably to a conscious
patient.?
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hydration, and thus does not imperil the tradition
asawhole. But, as we noted earlier, this fails to un-
derstand that the tradition is supposed to be rea-
sonable and consistent. Changes made to one part
of it affect the rest unless convincing reasons are
given for the limitation. No convincing reasons
are given as to why only PVS patients are included
and only feeding tubes are required.

The third interpretation would point out that
both responses include the same phrase “in prin-
ciple” that is in the papal allocution. Thus the
same interpretation given to the allocution can
be given here. If so, there remains considerable
flexibility. Patients can still decide for themselves
that feeding tubes are morally extraordinary and
thus rightly refuse them. This seems even more
possible given the fact that the official French
translation uses the phrase “en régle générale,” “as
a general rule,” which suggests more flexibility
than might be implied in the English phrase “in
principle.” On the other hand, perhaps the phrase
means to allow only for the one exception that is
explicitly stated. If this is the case, then aslong as
feeding tubes continue to nourish and hydrate the
patient, they are absolutely obligatory in fact and
notjustin principle. As we will see, the same ques-
tion arises when interpreting the latest change in
the Ethical and Religious Directives.

The fourth interpretation of the allocution,
that nutrition is mandatory only when it allevi-
ates patient suffering (which never happens for
PVS patients), would seem not to apply to the re-
sponses. The text of the first response limits the
finality of the treatment to “hydration and nour-
ishment of the patient” and no longer includes al-
leviation of suffering.

The 2009 Ethical and Religious Directives
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of increasing the suffering of dying people. Concerning
the slow death of her grandfather, who was afflicted
with advanced Parkinsonism, Alice Dreger writes in a
bioethics piece that it was “the Catholic Church that I
came to resent, as it seemed to put us in the position
of having to endlessly torture a man we could not have
loved more by treating what I think came to eighteen
rounds of pneumonia” Dreger 2010, 3). That never
should have happened, of course; Catholic teaching has
never required extraordinary means of this kind. Sadly
and tragically, someone must have misunderstood the
tradition. Hopefully the vitalist trajectory of recent pro-
nouncements will not be seen as reason to cause such
tragedy in the future.

12. Because there is virtually no chance of a person
properly diagnosed as brain-dead recovering any level
of consciousness or interaction, the debate is usually
framed in terms of whether the dead-donor rule—the
requirement that donors must be dead before vital or-
gans are taken—should be kept, changed, or discarded.
Few argue that organs not be taken in such cases. But
there is a kindred controversy concerning the retrieval
of organs from those declared dead after cessation of
heart function, or “donation after cardiac death” (Mar-
quis 2010; Miller and Truog 2008). Here it seems that
the issue is more than theoretical because organs are
often retrieved after as few as two minutes of cardiac
arrest, a time lapse that would not preclude the possi-
bility of medical resuscitation, even to a conscious and
interactive state. Those who consider death an onto-
logical state and not a social construct must consider
it likely that some such donors are living persons. For
a defense of donation after cardiac death with a five-
minute time lapse as compatible with official Catholic
medical ethics, see Driscoll 2012. For the claim that
donation after cardiac death is forbidden by Catholic
teaching, see Sanchez 2012.

13. See Janssens 1983. For an analysis of this argu-
ment, see Kelly 1988.
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is, in principle, an ordinary and proportionate
means of preserving life. It is therefore obligatory
to the extent to which, and for as long as, it is
shown to accomplish its proper finality, which is
the hydration and nourishment of the patient. In
this way suffering and death by starvation and de-
hydration are prevented” (CDF 2007).

The second question asks whether this proce-
dure can be stopped when it is morally certain
that the patient will never regain consciousness.
The answer is, “No. A patient in a ‘permanent
vegetative state’ is a person with fundamental
human dignity and must, therefore, receive ordi-
nary and proportionate care which includes, in
principle, the administration of water and food
even by artificial means” (CDF 2007).

The external authority of this document is
presumably somewhat stronger than that of the
papal allocution. The CDF had two years to ponder
the answer, and the document explicitly states
that Pope Benedict XVI approved both responses.
This does not mean, of course, that it reaches the
higher levels of external authority such as that
of encyclicals, conciliar documents, and similar
pronouncements. There is certainly no question
of infallibility. And the internal authority is still
quite weak because it contradicts the received tra-
dition on thisissue.

The same four interpretations we have just
now applied to the papal allocution might be ap-
plied to the “responses.” The first would take it at
face value and see it as requiring what the tra-
dition has not required and thus as reinforcing a
serious and dangerously contradictory change in
Catholic medical ethics. This interpretation is cer-
tainly possible.8 The second interpretation would
emphasize once again that the requirement is
limited only to PVS patients and to nutrition and
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for the previous interpretation, the allocution is
really an exhortation to respect life rather than a
decree that would change Catholic teaching and
hospital policy.

Debate over the meaning of the allocution has
not arrived at consensus. Some argue that the
Pope’s speech means that the issue is settled and
that Catholics (and, presumably, all persons) are
obliged to demand and to provide feeding tubes
for all PVS patients (Latkovic 2005, 512; Furton
2005). Others remain faithful to the tradition
and insist that hydration and nutrition for PVS
patients is morally extraordinary and hence op-
tional (O’'Rourke 2005; Eberl 2005; Shannon and
Walter 2004, 2005a, 2005b, 2005¢). The Catholic
Health Association of the United States issued a
brief statement on the March 20, 2004, papal allo-
cution, noting that the “ethical, legal, clinical, and
pastoral implications” of the allocution require
careful consideration, and that “the guidance
contained in the current [2001] Ethical and Re-
ligious Directives for Catholic Health Care Services,
as interpreted by the diocesan bishop, remains
in effect” (Catholic Health Association 2004). But
those Directives have now been changed and the
Vatican has issued new statements.

Vatican Responses

In August 2007 the Vatican Congregation for the
Doctrine of the Faith (CDF) issued two “responses”
to questions posed two years earlier by the Amer-
ican Catholic bishops in the wake of the papal
allocution. The first question asks whether nutri-
tion and hydration are morally obligatory for PVS
patients excepting only when a patient cannot as-
similate it or when it causes “significant physical
discomfort.” The answer is, “Yes. The administra-
tion of food and water even by artificial means
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not judge for themselves that medically assisted
nutrition and hydration in the case of PVS would
be disproportionate” (ibid., 15). If this interpreta-
tion is correct, it seems to mean that the allocu-
tion has no required application. It applies to few
if any patients. At least it can be said not to apply
to people who think it does not apply to them or
to their unconscious loved ones. It is rather an
“in-principle” exhortation to respect life. If this
interpretation can be considered the right one,
then it would seem the allocution has little actual
clinical impact. We should respectfully receive
the exhortation but not think it changes what
Catholic hospitals have been doing. As we note in
the following, the latest changed directive 58 also
includes the words “in principle” and thus is open
to this same interpretation.

The fourth interpretation is similar to the
third. It claims that the allocution applies only to
those in PVS for whom nonfeeding would cause
suffering. Theimportant section here from the al-
locution is this: “the administration of water and
food ... should be considered in principle ordinary
and proportionate, and as such morally obliga-
tory insofar as and until it is seen to have attained
its proper finality, which in the present case con-
sists in providing nourishment to the patient and
alleviation of his suffering” (John Paul II 2004,
739). Norman Ford, after quoting this passage
from the allocution, states: “Hence it would no
longer be morally necessary to provide MANH if
the patient is unable to assimilate it, or if it fails to
alleviate suffering, or if it causes suffering” (Ford
2005, 3). Although Ford does not explicitly draw
this conclusion, it would seem that, since PVS pa-
tients cannot suffer, feeding them never attains
the finality of alleviating suffering, so the allocu-
tion applies to absolutely no one. Again, here, as
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cancer is optional if that treatment had a small
but nonetheless real chance of preserving life for
a time. After all, the cancer patient could pray,
could love, could think, could suffer—all humanly
meaningful purposes of life. The PVS patient can
do none of these things. If continuing biological
life for the PVS patient is now said to be a human
moral benefit that outweighs the costs and other
burdens of the treatment, then surely any treat-
ment that, without overwhelming cost or burden,
prolongs thelife of a conscious person would have
to be mandated as well. Thus this second interpre-
tation, that this is a limited change that applies
only to feeding tubes for PVS persons, does not
stand.

The third interpretation claims that the allocu-
tion does not change the tradition because, while
it applies “in principal,” it still leaves room for
individuals to decide that in their own situations
feeding tubes for PVS patients are extraordinary
and, hence, optional. This interpretation is pro-
posed by Mark Repenshek and John Paul Slosar in
response to one of the Shannon and Walter ar-
ticles noted earlier (Repenshek and Slosar 2004).
The authors agree that the tradition proposes
a weighing of burdens and benefits. They note,
quite correctly, that the tradition has applied not
just to medical treatment but to other means of
preserving life (ibid., 14), so that simply calling
tube feeding “care” and not “treatment” does not
make it mandatory. They claim that, “given the
origins of the principles ... the address does not
imply that medically assisted nutrition and hy-
dration is obligatory for all patients in a PVS. As
noted in the address itself, such care is only ‘in
principle ordinary and proportionate, and as such
morally obligatory. ” They go on to state that “the
address does not state that an individual could
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non and James Walter (Shannon and Walter 2004,
2005a), and their arguments for it are strong.
Shannon and Walter claim that the speech “seems
to represent a significant departure from the
Roman Catholic bioethical tradition” (2004, 18).
They worry that this has implications not only
for PVS and feeding tubes but for the wider tradi-
tion as well. And they point out a number of theo-
retical and practical problems, some of which we
return to later at the conclusion of this section.
The second interpretation, which seems the
basis for a number of defenses of this new teach-
ing, isthat the allocution applies only to PVS (and,
possibly, though not certainly, to other similar
states), and that it applies only to feeding tubes
and not to other procedures. Thus it does not
imperil the tradition as a whole; it is a very lim-
ited application issue. This interpretation is not
carefully developed. There is no defended basis
for making a moral distinction between feed-
ing tubes, which are mandated, and ventilators
or other similar procedures, which are not. This
seems to ignore the centuries-long requirement
that Catholic moral theology has to be reasonable
and coherent. Claiming that only feeding tubes
are mandated, and that they are mandated only
in PVS, introduces incoherence into the tradition.
If indeed it is morally mandatory to feed PVS
persons for year after year with no human ben-
efit—if this is an ordinary means of preserving
their lives—then it is hard to see what could
be called extraordinary! Perhaps some treatments
that would be enormously painful or overwhelm-
ingly expensive might still fit. But surely we could
not continue to say that ventilators and dialysis
are extraordinary while feeding tubes are ordi-
nary. And we could not say that the fourth round
of chemotherapy for a person with metastatic
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are more authoritative in this sense than doc-
uments of individual bishops. Formal encyclical
letters are more authoritative than more simple
papal statements. Decrees from an ecumenical
council, like Trent or Vatican II, which have been
approved by the pope and by all the bishops
gathered together, are generally seen as more au-
thoritative than encyclicals, and so on. Thus the
external authority of this talk is not very high.
This is not an encyclical letter or a formal dec-
laration. It is simply a talk Pope John Paul was
asked to give to a meeting in Rome. In addition,
there is significant doubt about the degree of
papal involvement. Unfortunately, when the Holy
Father was asked to give the talk, he was suffer-
ing from serious effects of Parkinson’s disease. It
is of course difficult to know exactly how much
attention he was able to give—the Vatican is un-
derstandably reluctant to speak publicly about a
pope’s health—but it is known that John Paul II
was unable to finish giving the speech. It had to
be finished by another, who read it for him. It is
quite possible that the Holy Father was unable to
give any attention to the talk at all; if this is true,
it was simply something he was given to deliver at
a meeting of physicians. In any case, the external
authority of this talk is not high.

Nonetheless, because it was a papal address,
a good deal of attention has been paid to it,
and there have been a number of interpretations.
Some are careful and explicit, some less careful
and implicit. Four will suffice. We will apply these
same four later to the Vatican “responses” and to
the new Ethical and Religious Directives.

The first interpretation is that the talk does
indeed mean what it seems to mean, and that it
marks a major and dangerous change in the tra-
dition. This is the interpretation of Thomas Shan-
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distinction between ordinary and extraordinary
means. It moves Catholic medical ethics toward a
vitalism that it has until now correctly resisted.

The Papal Allocution

Pope John Paul II gave a talk on March 20, 2004,
to “400 participants in an international congress
promoted by the World Federation of Catholic
Medical Associations (FIAMC) and by the Pontifi-
cal Academy for Life” (Vatican Information Ser-
vice 2004). In this allocution, the pope seems to
have clearly stated that hydration and nutrition
are morally ordinary treatment for PVS patients
and that forgoing this treatment is “euthanasia by
omission” (John Paul II 2004, 740). As should be
clear from this chapter, this claim is not consis-
tent with the received tradition of Catholic medi-
cal ethics. Since much attention has been paid to
this talk, it is important to discuss its authority
and how to understand it.

We start with the question of the authority and
importance of the talk. Catholic teaching distin-
guishes internal and external authority. Internal
authority comes from the integrity of the ar-
guments and their consistency with the rest of
the Catholic tradition on this and similar issues.
From what has already been said, as well as from
our discussion later in this section of proposed
interpretations of the talk, it would appear that
its internal authority is not very high. It is not
consistent with the rest of Catholic teaching on
forgoing treatment and it does not introduce any
convincing new arguments as to why that teach-
ing should be changed concerning MANH for PVS
patients.

External authority comes from the authority
of the author of the document as well as from the
way in which it is proclaimed. Papal documents
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she is still aware,” without hydration and nutri-
tion she would suffer “an excruciatingly painful
death” (Wuerl 2005). The statement of the Flor-
ida bishops asks for continued feeding until her
condition is clarified. They rightly state: “If Mrs.
Schiavo’s feeding tube were to be removed be-
cause the nutrition she receives is of no use to
her, or because she is near death, or because it is
unreasonably burdensome for her, her family, or
caregivers, it could be seen as permissible.” This is
quite correct according to Catholic teaching. Un-
fortunately, the Florida Bishops also say that the
feeding may be withdrawn “where that treatment
itself is causing harm to the patient or is useless
because the patient’s death is imminent” (Florida
Catholic Conference 2005). These two statements,
while not flatly contradicting one another, stand
in some tension. Treatments are morally extraor-
dinary when their burdens outweigh their bene-
fits, and this does not necessarily require that the
treatment itself cause actual harm or that the pa-
tient be imminently dying.

This same claim, put even more strongly, that
tube feeding is required unless a person is im-
minently dying, appears in other episcopal state-
ments on Schiavo (Burke 2005; Morlino 2005) and
in statements of other Catholic commentators
(Mulligan 2005). As Thomas Shannon and James
Walter (Shannon and Walter 2005a, 656-57) and
Kevin O'Rourke (O'Rourke 2005, 549) point out,
thisrequirement of imminent dying is simply not
part of the Catholic tradition. To claim that treat-
ment can be morally extraordinary only when a
person is imminently dying regardless of whether
the treatment is given is to give biological life it-
self an absolute value that supersedes all other
values. This undercuts—indeed, in large measure
it eliminates—the entire centuries-old Catholic
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enhance their ability to strive for the purpose and
goods of life” (deBlois and O’Rourke 1995, 27). It
is interesting to note that the 1995 and 2001 Di-
rectives do not require that the forgone nutrition
be artificial. If seriously ill patients do not want
to eat, and if eating is not of sufficient benefit to
outweigh the burdens, this may be forgone. Pa-
tients with swallowing reflexes need not be force-
fed any more than patients without them need be
provided with medical nutrition and hydration.

Recent Catholic Controversy

Disagreement about hydration and nutrition for
PVS patients has seen renewed vigor as a result
of Schiavo and due to a talk given (partially given
is more accurate, as we will note) by Pope John
Paul IT on March 20, 2004 (John Paul II 2004). Fol-
lowing on this papal allocution, the Vatican has
issued pronouncements and the American bish-
ops have changed directive 58 in the Ethical and
Religious Directives.

Schiavo

There is no need to go into detail about the re-
action that came from various Catholic bishops,
priests, and theologians to the Schiavo case as it
worked its way through the courts from 2003 to
2005. Some of it was in the context of the papal
allocution, and we consider the authority of that
speech and some of the different interpretations
given to it later in this section. Catholics who
commented on the case were just as likely to be
misled by the media as were others who, like a
number of politicians, insisted that Terri Schiavo
was not in PVS. One Catholic bishop, for exam-
ple, wrote a statement that points explicitly to
the media as his source for claiming that “since
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staying with the Catholic tradition that permits
the cessation of unwarranted treatment than by
rejecting that tradition. Albert S. Moraczewski, of
the Pope John XXIII Center, whose illness pre-
vented him from chairing the drafting group,
makes a series of interventions that, on the basis
of traditional Catholic moral theology, convinc-
ingly refute the main arguments of the docu-
ment.

The fourth edition of the Ethical and Religious
Directives for Catholic Health Care Services (2001)
included a directive concerning medical nutrition
and hydration that was helpful in resolving the
controversy. Directive 58 and the introductory
narrative to part V, both unchanged from the
earlier 1995 Directives, made it clear that hydra-
tion and nutrition for permanently unconscious
patients cannot be said to be always obligatory
on the basis of official Catholic teaching. The di-
rective stood in clear contrast to those episcopal
conferences that claimed or at least implied that
it is obligatory. Directive 58 of the 1995 and 2001
Directives states: “There should be a presump-
tion in favor of providing nutrition and hydration
to all patients, including patients who require
medically assisted nutrition and hydration, as
long as this is of sufficient benefit to outweigh the
burdens involved to the patient” (National Con-
ference of Catholic Bishops 1995; USCCB 2001).
Unfortunately, the American Catholic bishops
have now changed this directive in a more vitalist
direction, as we see later in this chapter.

For patients in a persistent vegetative state,
there is no benefit in nutrition and hydration that
can even remotely be considered a human benefit.
In their commentary on the Directives, deBlois
and O’Rourke state: “In theological terms, pro-
longing the life of persons in PVS does not seem to
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It is certain that the Catholic tradition allows the
forgoing of life-sustaining treatment in some (many)
cases. It does this by weighing the burdens and benefits
of treatment for the patient. That is, it requires that the
patient’s quality of life now and after treatment be eval-
uated. The mere fact that a patient will continue to live
with MANH is not of itself reason to require it.

11. One recent suggestion has been made that while
enteral nutrition and hydration (the tube is inserted
into the stomach or the intestines) may be manda-
tory under the changed guidelines, parenteral nutrition
(nourishment is given by IV directly into the blood-
stream, thus bypassing the gastric tract) is not (Becker
2011). The latter is said to be a medical treatment
whose burdens are greater than those of enteral MANH,
and which can thus be discontinued under the usual
criteria (burden and benefit) for distinguish ordinary
and extraordinary means. But despite recent docu-
ments there is no reason to hold that enteral MANH
is anything other than a medical procedure. It, too,
should be judged according to burden and benefit. And
while its burdens may in some sense be said to be less
than those of parenteral MANH, its human benefits
for terminally ill or permanently unconscious patients
are virtually nil. For these patients, both enteral and
parenteral procedures are morally extraordinary and,
hence, optional.

In support of the tradition’s claim that MANH may
be optional for PVS patients, and for an excellent sum-
mary of and critique of the move toward vitalism, see
O’Rourke 2008. See also Dugdale and Ridenour 2011.
For claims that MANH is always mandatory in these
cases, see Gummere 2008. For an argument that the
new directive 58 is more flexible than the Vatican
responses, see Dugdale and Ridenour 2011. These au-
thors also note that some critics of the vitalist tra-
jectory we have been tracing think it is based on “a
perverse interest in prolonging suffering in order to
save souls.” This is certainly not the case. The move is
toward an unfortunate and dangerous vitalism, and it
may well result in increased suffering, but that is not its
purpose. Still, Catholic teaching has often been accused
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sylvania Bishops 1992, 548). These claims are just
the ones we have argued the Catholic tradition
rejects. Feeding tubes for PVS patients can be said
to provide a benefit only by using that term as the
Catholic tradition on “ordinary means” and “ex-
traordinary means” does not use it—as a medical
term, not a moral one. There is no human bene-
fit to these patients in keeping their bodies alive.
Richard McCormick, one of the most influential
Catholic moral theologians of the second half of
the twentieth century, ends his article on the
Pennsylvania bishops’ statement this way: “Let
me conclude with a fanciful scenario. Imagine a
300-bed Catholic hospital with all beds support-
ing PV.S. patients maintained for months, even
years by gastrostomy tubes. Fanciful? Not if the
guidelines of the Pennsylvania bishops are fol-
lowed. Appalling? In my judgment, yes—not least
of all because an observer of the scenario would
eventually be led to ask: ‘Is it true that those who
operate this facility actually believe in life after
death?’ ” (McCormick 1992, 214).

An unpublished document distributed to
American dioceses in 1988 by the Pope John
XXIII Medical-Moral Research and Education
Center and titled “Feeding and Hydrating the
Permanently Unconscious and Other Vulnerable
Persons: A Report to the Congregation for the
Doctrine of the Faith” requires hydration and nu-
trition for these patients.” But it includes criti-
cisms, some of them rather scathing, by a number
of Catholic moral theologians. Among these are
rejections of the main conclusions by two “con-
servative” Catholic moral theologians. On theo-
logical grounds, Benedict Ashley correctly rejects
the document’s central argument that physical
life can never be a burden, and argues that
the fight against euthanasia is better waged by
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provided that the family or other surrogate con-
curs. Similar positions have been taken by the
American Academy of Neurology (1989) and the
American College of Physicians (1990).

But there has been and still is some significant
debate among Catholic bishops and theologians
(May 1998, 1999; O'Rourke 1999a, 1999b). Much
of this preceded the Schiavo case and the papal
allocution. For example, in New Jersey, the state
conference of Catholic bishops argued in the Jobes
case that artificial nutrition must be maintained
(In re Jobes, 1987). Yet in a similar case in Rhode
Island, Bishop Louis Gelineau agreed that artifi-
cial nutrition could be stopped for a patient, Mar-
sha Gray, in a persistent vegetative state. Oregon
and Washington bishops issued a statement that
supported the possibility of forgoing nutrition
for permanently unconscious patients (Oregon
and Washington Bishops 1991, 350). So did the
Texas bishops (Texas Bishops 1990). Bishop John
Liebrecht’s statement on Cruzan also allows this
(Liebrecht 1990). The Catholic Health Association
of Wisconsin (1989) issued similar guidelines. But
the US Bishops’ Pro-Life Committee (1992) issued
a statement that makes a strong presumption in
favor of continued feeding of permanently co-
matose persons, a statement that was criticized
by Kevin O’'Rourke, a strong defender of the re-
ceived Catholic tradition (O’Rourke and deBlois
1992).

In 1991 the Pennsylvania Catholic bishops is-
sued a statement that seems to require hydration
and nutrition of all or almost all PVS patients.
Since the PVS patient is not terminally ill, they
say, and since feeding tubes are providing a ben-
efit by sustaining life with no burden to the pa-
tient, “the feeding ... remains an ordinary means
of sustaininglife and should be continued” (Penn-
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CHAPTER 18
HYDRATION AND NUTRITION

THE ETHICAL ISSUE OF withholding
and withdrawing nutrition and hy-
dration involves a specific application
of the general principles developed
in the previous chapters. There has
been considerable controversy over
whether nourishment and hydration
can ever be omitted or discontinued
for a dying or comatose patient, or for
one who is in a persistent vegetative
state.

The general agreement reached in
the United States is that nutrition and
hydration may properly be forgone in
some cases. The Cruzan decision of
the Supreme Court upheld this opin-
ion (Cruzan v. Director, 1990). But there
was much debate along the way, and
some ethicists and some courts have
disagreed with the emerging consen-
sus. In addition, over the past decade
or so, renewed debate has occurred
within Catholic bioethics on this issue,
given impetus by the case of Theresa
Marie Schiavo (introduced in chapter
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case for the meaning of “ordinary” and
“extraordinary” and for our care of the
dying.

It is important to stress that the
issue as it is usually framed is medi-
cally assisted nutrition and hydration
(MANH), which involves the use of
tubes inserted through the nose or di-
rectly into the abdomen, not ordinary
food and water. Eating and drinking,
food and water, have important sym-
bolic meanings for humans (Carson
1989). They connote dining, human
relationship, and, for Christians, the
Eucharist. They must always be
offered to patients who accept them.
But this language is not appropriate
in the context we are examining. For
these reasons, it is better to use the
proper words, nutrition and hydra-
tion, than the words used for ordinary
nourishment.

This does not mean, however, that
health care providers are morally re-
quired to force food and water on
those patients who, while physically
capable of taking them by mouth,
choose not to do so. Eating and drink-

ing may indeed be morally extraor-
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4); by an allocution delivered in March
2004 by Pope John Paul II, which, at
least at face value, appears to require
medical feeding for PVS patients; by
recent pronouncements by the Vati-
can; and by changes in the latest Ethi-
cal and Religious Directives.

A look at this issue, particularly at
some of the related court cases and
at the renewed Catholic debate, will
allow us to further study the interplay
of the three pillars that form the basis
of the current American consensus on
forgoing treatment. In this chapter,
we argue that the Catholic tradition
does not require hydration and nutri-
tion for permanently unconscious and
similar patients, despite the claims of
some that it does.

There are ethical questions as to
when hydration and nutrition are
morally ordinary and when they are
morally extraordinary, and there are
legal questions as to which means are
always required in the law, which may
be omitted and when, and who makes
the decision. This issue is one that
many hospitals and chronic care facil-

ities face often, and it is a good test
7 hrs 20 mins left in book 35%




image41.jpeg
dinary for some patients even if the
means are the usual ones and not
those of medically assisted hydration
and nutrition. In some cases, patients
rightly determine that eating and
drinking are not of any real benefit to
them; they prolong the dying process
and add to the patients’ discomfort.
The patients simply do not have the
strength or the will to continue. In
the words of the Vatican’s 1980 Decla-
ration on Euthanasia, “a correct judg-
ment can be made regarding means,
if the type of treatment, its degree
of difficulty and danger, its expense,
and the possibility of applying it are
weighed against the results that can
be expected, all this in the light of the
sick person’s condition and resources
of body and spirit” (CDF [1980] 1998,
653). The means may well be simple,
but in some cases the patient’s “re-
sources of body and spirit” are such
that even eating and drinking are
morally extraordinary.

Thus, while food and water must al-
ways be offered, they need not always
be forced. There are cases, of course,
when a person refuses to eat or drink
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as a result of some psychological ill-
ness or for some other purpose, as in
a hunger strike. These cases present
difficulties that cannot be judged a
priori. In general, competent persons
can legally refuse all medical treat-
ment, even life-sustaining treatment
that is clearly morally ordinary from
an objective perspective. Usually pa-
tients who refuse to eat even when
their prognoses are good—they will
probably recover from their condition
—do so because of some psychological
problem, often clinical depression. In
these cases, it is better to try to find
the cause of the problem than to au-
tomatically begin tube feeding. In one
case, it was simply a matter of turn-
ing on the television set in the patient’s
room and getting the right flavor of ice
cream, a far better solution than a na-
sogastric tube! Nonetheless, there may
be times when tube feeding is required
against the wishes of an incompetent
patient suffering from severe clinical
depression. These cases will almost
always concern patients with signifi-
cant chances for meaningful recovery,
however, and not dying patients or
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those in terminal (irreversible) comas
or persistent vegetative states.

Persistent Vegetative State

The issue of forgoing nutrition and hy-
dration often arises in the context of
persistent vegetative state (PVS). One
of the earliest cases to be decided
by the courts involved a PVS patient,
Karen Ann Quinlan (In re Quinlan).
Paul Brophy and Theresa Marie (Terri)
Schiavo, whose cases are discussed in
this chapter, were both in PVS. And
the papal allocution, the Vatican “re-
sponses,” and the Ethical and Religious
Directives, to which we return later
in this chapter, speak of PVS patients.
Thus it is helpful to introduce PVS
before continuing. This is not to say,
however, that the ethical and legal is-
sues of hydration and nutrition are
limited to persons in PVS. But since
PVS patients can live for many years
with feeding tubes, this condition has
given rise to much of the debate.

There are a number of disorders of
consciousness, to use the term of Dr.
Joseph Fins (Fins 2005). Medicine is
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Because the brain stem continues
to function, most PVS patients breathe
without any medical support. Their
eyes open and close and wander about.
There are facial movements that can
seem to be facial expressions. Their
bodies move and there can be sounds
like groans and sighs or other noises.
None of these are in response to
anything that goes on around them.
These unconscious movements occur
whether anyone is there or not. It
is understandable that loving family
will interpret these movements and
sounds as attempts at communication
—as proof that their loved one is still
aware of their presence—but unfor-
tunately such a patient has lost the
ability to do this. (The heavily edited
tapes of Terri Schiavo that we saw so
often on TV, the purpose of which was
to convince others that she was con-
scious, gave an appearance of aware-
ness where there was none. Unfortu-
nately, some who should have known
better misdiagnosed her condition
based on these tapes and other simi-
lar reports. The autopsy done after her
death proved beyond doubt that her
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brain was incapable of any conscious
responses to her environment.)

This kind of state is diagnosed as
“persistent” or “permanent” after a pe-
riod of time has passed. The term
“persistent vegetative state” is gener-
ally used to mean one from which
there is no reasonable hope of recovery
to a state of even minimal awareness.
But this is not always the meaning of
“persistent.” Sometimes a distinction
is made between “persistent vegeta-
tive state” and “permanent vegetative
state” (Mappes 2003). When this dis-
tinction is made, “persistent vegeta-
tive state” refers to the original diag-
nosis that a person is indeed in such
a state and that it has persisted for a
time, but this diagnosis does not imply
that the patient can never emerge
from it. Then “permanent vegetative
state” becomes a prognosis that no re-
covery is likely (Mappes 2003, 124).
This prognosis requires further obser-
vation and further tests, or both.

An important 1994 article in the
New England Journal of Medicine de-
scribes recovery from “persistent veg-

etative state” to at least a minimal level
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