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The bylaws committee reviews and recommends bylaw changes to the governing
body. Bylaws generally are amended or rescinded by a majority vote of the
governing body.

Finance Committee

The finance committee is responsible for overseeing the financial affairs of the
organization and making recommendations to the governing body. This committee
is responsible for directing and reviewing the preparation of financial statements,
operating budgets, major capital requests, and so on. The governing body must
approve actions of the finance committee.

Nominating Committee

The nominating committee is generally responsible for developing and
recommending to the governing body criteria for governing body membership. The
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requirements for membership on a governing body generally include a willingness
to devote the time and energy necessary to fulfill the commitment as a board
member; residence in the community or an identifiable association with the
community served; demonstration of knowledge of local healthcare issues;
possession of the traits of good moral character and maturity; and professional, as
well as appropriate, life experiences necessary to make managerial decisions in
the healthcare setting.

Joint Conference Committee

The joint conference committee is a committee composed of an equal number of
representatives from the executive committees of the governing body and medical
staff, along with representation from administration and nursing. The committee
acts as a forum for discussion of matters of policy and practice pertaining to
patient care. The committee generally meets quarterly and reports on its activities
to the governing body.
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Planning Committee

The planning committee is responsible for recommending to the governing body
the use and development of organizational resources as they relate to the mission
and vision of the organization. The committee generally includes representation
from the governing body, administration, medical staff, and nursing. Specifically,
the planning committee oversees the development of short-term and long-range
goals, capital expenditures, addition of new services based on identified
community need, program development, and the preparation of progress reports
for the full board. Major issues that the planning committee reviews include the
organization's need to increase market share, expand services, downsize where
appropriate, and integrate services across the entire continuum of care in a
competitive marketplace.

When organizational planning affects the delivery of patient care services, a
mechanism for obtaining employee and community input should be incorporated
into the planning process. When planning a new emergency department, for
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example, such input is of the utmost importance when addressing community
concerns as to the hospital’s ability to provide adequate emergency services.

Patient Care Committee

The patient care committee reviews the quality of patient care rendered in the
organization and makes recommendations for improvements in such care. The
committee is generally responsible for developing a process to identify patient and
family needs and expectations and to establish a process to continuously improve
customer relations. This process often includes development of a tool to identify
patient and family needs and expectations; methodology for reviewing data;
identification of patterns of concern; a mechanism for forwarding information to
those responsible for implementing change in the organization; and continuing
review, evaluation, and implementation of plans for improving organizational
performance.
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CORPORATE ETHICS

Corporate ethics describes the ethics of an organization and how it responds to
internal or external circumstances affecting the organization’s mission and values.
Ethical behavior in an organization can be enhanced by providing staff members
with a written code of ethics; providing training and education to improve each
staff member’s knowledge base, skills, and competencies; providing easy access
to professional resources to assist in resolving ethical issues in the workplace; and
providing systems for confidential reporting of breaches in unethical conduct both
inside and outside the organization. Although most healthcare organizations have
published their mission, vision, and values statements, policy and practice
continue to be distant relatives. Commitment to organizational ethics must begin
with the organization's leadership.
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Corporate Code of Ethics

The following list provides a sampling of value statements that should be
considered in an organization's code of ethics:

Corporate Code of Ethics Value Statements

1. Employees and staff members will comply with the organization's code of ethics,
which includes compassionate care; an understanding and acceptance of the
organization’s mission, vision, and values; and adherence to one’s professional code
of conduct.

2.The organization will be honest and fair in dealings with employees.

3. The organization will develop and maintain an environment that fosters the highest
ethical and legal standards.

4. Employers and employees will be impartial when personal interests conflict with
those of others.
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The following list provides a sampling of value statements that should be
considered in an organization’s code of ethics:

Corporate Code of Ethics Value Statements

1. Employees and staff members will comply with the organization’s code of ethics,
which includes compassionate care; an understanding and acceptance of the
organization’s mission, vision, and values; and adherence to one’s professional code
of conduct.

2.The organization will be honest and fair in dealings with employees.

3. The organization will develop and maintain an environment that fosters the highest
ethical and legal standards.

4.Employers and employees will be impartial when personal interests conflict with
those of others.

5. Employees will be free to speak up without fear of retribution or retaliation.

6. The pitfalls of groupthink occur when a committee, for example, prefers harmony and
conformity to rational resolutions to a stated problem in the decision-making process
will not be acceptable conduct in the organization. The preservation of harmony will
not become more important than the critical evaluation of ideas by “all” employees.
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7.Employees will be provided with a safe environment within which to work.

8. The drive to increase revenues will not be tied to unethical activities such as
workforce cutbacks as a means to discharge employees when they are encouraged to
speak up and then ostracized because of their honesty.

9. Employees will avoid conflict-of-interest situations by not favoring one’s own self-
interests over those of others, including the organization.

10. Patients will be provided with care that is of the highest quality regardless of the
setting.

11. All patients will be treated with honesty, dignity, respect, and courtesy.

12.Patients will be informed of the risks, benefits, and alternatives to care.

13.Patients will be treated in a manner that preserves their rights, dignity, autonomy, self-
esteem, privacy, and involvement in their care.
Each patient'’s culture, religion, and heritage will be respected and addressed as

14.appropriate.

15.The organization will provide assistance to patients and their families through a
patient advocate.

16.The organization will provide appropriate support services for those with language
barriers or physical disabilities (e.g., hearing and seeing impaired).

17.Patients will be provided with a “Patient’s Bill of Rights and Responsibilities” on
admission to the hospital.
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CORPORATE NEGLIGENCE

There are duties that the corporation itself owes to the general public and to its

patients. These duties arise from statutes, regulations, principles of law developed
by the courts, and the internal operating rules of the organization. A corporation is
treated no differently from an individual. If a corporation has a duty and fails in the

exercise of that duty, it has the same liability to the injured party as an individual
would have.

Mediical Errors 250,000 to 440,000

Corporate negligence is a doctrine under which the hospital is liable if it fails to uphold
the proper standard of care owed the patient, which is to ensure the patient’s safety and
well-being while at the hospital. This theory of liability creates a nondelegable duty,
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which the hospital owes directly to a patient. Therefore, an injured party does not have
to rely on and establish the negligence of a third party.*

Corporate negligence occurs when a healthcare corporation fails to perform those
duties it owes directly to a patient or to anyone else to whom a duty may extend. If
such a duty is breached and a patient is injured as a result of that breach, the
organization can be held culpable under the theory of corporate negligence.

A Johns Hopkins study published May 3, 2016, suggests that there are up to

250,000 deaths annually due to medical errors.®
Northwestern University, in another study, discusses how to prevent an

estimated 440,000 deaths annually due to medical errors:®

Senior and mid-career clinicians (physicians, nurses, pharmacists) and health care
professionals are trained by engineers, cognitive psychologists and risk assessment
and change management specialists, who bring a critical fresh eye to the medical
world. The “outsiders” teach students how to spot the vulnerable chinks in the system
and figure out how to fix them. The students learn to do research, so they can design

fixes based on scientific evidence.”
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Hospitals once enjoyed complete tort immunity as charitable institutions.
However, as hospitals evolved into more sophisticated corporate entities that
expected fees for their services, their tort immunity receded. Courts first
recognized that hospitals could be held liable for the negligence of their
employees under the theory of respondeat superior. Liability later extended for
nonemployees who acted as a hospital’s ostensible agents. In Thompson v. Nason
Hospital,8 the evolution continued. The Pennsylvania court recognized that
hospitals are more than mere conduits through which healthcare professionals are
brought into contact with patients. Hospitals owe some nondelegable duties

directly to their patients independent of the negligence of their employees or
ostensible agents, such as the following duties:

« Use reasonable care in the maintenance of safe facilities and equipment
o Select and retain competent staff

« Oversee all persons who practice medicine within the organization

« Formulate, adopt, and enforce rules and policies to ensure quality care
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DOCTRINE OF RESPONDEAT SUPERIOR

Respondeat superior (“let the master respond”) is a legal doctrine holding
employers liable, in certain cases, for the wrongful acts of their agents
(employees). This doctrine has also been referred to as vicarious liability, whereby
an employer is answerable for the torts committed by employees. In the healthcare
setting, an organization, for example, is liable for the negligent acts of its
employees, even though there has been no wrongful conduct on the part of the
organization. For liability to be imputed to the employer, the following must be in
place:

1. A master—servant relationship must exist between the employer and the
employee.

2. The wrongful act of the employee must have occurred within the scope of his
or her employment.




image19.png
The question of liability frequently rests on whether persons treating a patient
are independent agents (responsible for their own acts) or employees of the
organization. The answer to this depends on whether the organization can
exercise control over the particular act that was the proximate cause of the injury.
The basic rationale for imposing liability on an employer developed because of the
employer’s right to control the physical acts of its employees. It is not necessary
that the employer actually exercise control, only that it possesses the right, power,
and authority to do so.

When filing a lawsuit, the plaintiff's attorney generally names both the employer
and employee. This occurs because the employer is generally in a better financial
condition to cover the judgment. The employer is not without remedy if liability has
been imposed against the organization as the result of an employee’s negligent
act. Although an employer can seek indemnification from the employee, it is
unlikely that a hospital would seek recovery from an employee who is working
within the course and scope of employment. (See
https://corporate.findlaw.com/human-resources/employer-liability-for-employee-
conduct.html.)
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Power to Control Not Established

Dr. Jan Cunningham in Cunningham v. Thomas Memorial Hospital Assoc.12 was
suffering from a physical ailment and was taken to the Thomas Hospital
Emergency Department by his wife, Lynn. Upon arrival at the hospital, Jan was
evaluated by a physician in the emergency department and then referred to Dr.
Tarakji, hospitalist. Dr. Tarakji admitted Dr. Cunningham into the hospital and
provided care and treatment to Jan during his hospitalization. During a period
when Dr. Tarakji was on vacation, Jan received treatment and care from another
hospitalist associated with Dr. Tarakji, Dr. Rittinger, who arranged for a consultation
with a surgeon, Dr. Fogle. Dr. Fogle performed exploratory surgery within a few
days of Dr. Jan's admission to the hospital. Following surgery, Jan developed a
serious infection that apparently resulted from the surgery. Jan ultimately required
several follow-up surgeries and alleges that he has suffered permanent injury as a
result of the infection.

Jan filed a medical malpractice action against Thomas Hospital, Dr. Tarakji, Dr.
Rittinger, and Dr. Fogle, seeking to hold Thomas Hospital vicariously liable for the
alleged negligence of the doctors on the theory that the doctors were employees
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or actual agents of the hospital or that the doctors and corporate defendants
Delphi and Hospitalist Medicine were engaged in a joint venture with the hospital.

The circuit court granted summary judgment in favor of Thomas Hospital,
concluding the doctors were not actual agents or employees of Thomas Hospital
at the time of the alleged negligence, and there was no joint venture. The
Cunninghams appealed, seeking to hold Thomas Hospital vicariously liable for the
allegedly negligent actions of the defendant doctors, arguing they were actual
agents or employees of the hospital and Thomas Hospital may, therefore, be held
liable for their alleged negligence. In the alternative, the Cunninghams asserted
that the doctors, along with Delphi and Hospitalist Medical, were involved in a joint
venture with Thomas Hospital.

There are four general factors that bear upon whether a master—servant
relationship exists for the purposes of the doctrine of respondeat superior. (1)
selection and engagement of the servant, (2) payment of compensation, (3) power
of dismissal, and (4) power of control. The first three factors are not essential to
the existence of the relationship; the fourth, the power of control, is determinative.

If the right to control or supervise the work in question is retained by the person
for whom the work is being done, the person doing the work is an employee and
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not an independent contractor. The record showed no evidence to establish a
question of fact with regard to the element of control exercised by the hospital
over the doctors. The Supreme Court of Appeals agreed with the circuit court’s
conclusion that the doctors were not agents or employees.
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INDEPENDENT CONTRACTOR

An independent contractor is responsible for his or her own negligent acts. The
independent contractor relationship is established when the principal has no right
of control over the manner in which the agent’s work is to be performed. However,
some cases indicate that an organization can be held liable for an independent

contractor's negligence. For example, in Mehiman v. Powell,'3 the court held that a
hospital could be found vicariously liable for the negligence of an emergency
department physician who was not a hospital employee but who worked in the
emergency department in the capacity of an independent contractor. The court
reasoned that the hospital maintained control over billing procedures; maintained
an emergency department in the main hospital; and represented to the patient that
the members of the emergency department staff were its employees, which might
have caused the patient to rely on the skill and competence of the staff. The
Maryland Court of Appeals held the following:
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We thus hold that Holy Cross Hospital represented to the decedent that the staff of the
Holy Cross Hospital emergency room were its employees, thereby causing the
decedent to rely on the skill of the emergency room staff, and that the Hospital is
consequently liable to the decedent as if the emergency room staff were its

employees.*
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GOVERNING BODY RESPONSIBILITIES

Corporate directors of an organization’s governing body have a fiduciary duty that
requires acting primarily for the benefit of the corporation. The general duties of a
governing body are both implied and expressed. The governing body must act
prudently in administering the affairs of the organization and exercise its powers in
good faith. The duty to supervise and manage is applicable to the trustees just as
it is to the managers of any other business corporation. In both instances, there is
a duty to act as a reasonably prudent person would act under similar
circumstances.

Appointment of a CEO

The governing body is responsible for appointing a CEO to act as its agent in the
management of the organization. The CEO is responsible for the day-to-day
operations of the organization. He or she plans, directs, and coordinates the
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operational activities of the organization. (See https://www.healthcare-
management-degree.net/faq/what-are-the-major-responsibilities-of-a-health-care-
chief-executive-officer/.) The individual selected as CEO must possess the
competence and the character necessary to maintain satisfactory standards of
patient care within the organization. The CEO is responsible for the supervision of
the administrative staff and managers who assist in the daily operations of the
organization and derives authority from the owner or governing body. CEOs, as is
the case with governing body members, can be personally liable for their own acts
of negligence that injure others.

The responsibilities and authority of the CEO should be expressed in an
appropriate job description, as well as in any formal agreement or contract that the
organization has with the CEO. Some state health codes describe the
responsibilities of administrators in broad terms. They generally provide that the
CEO/administrator shall be responsible for the overall management of the
organization; enforcement of any applicable federal, state, and local regulations, as
well as the organization’s bylaws, policies, and procedures; appointment of, with
the approval of the governing body, a qualified medical director; liaison between
the governing body and staff (including both employed and appointed members of
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the professional staff); and appointment of an administrative person to act during
the CEQ’s absence from the organization. With these responsibilities in mind, the
governing body must closely monitor the effectiveness of the organization’s
leadership, beginning with the CEO. The board should require a self-evaluation by
the CEO on an annual basis, after which the board also reevaluates the CEO.

The general duty of a governing body is to exercise due care and diligence in
supervising and managing the organization. This duty does not cease with the
selection of a CEO. A governing body can be liable if the level of patient care
becomes inadequate because of the governing body'’s failure to supervise properly
the management of the organization. CEOs, as is the case with board members,
can be personally liable for their own acts of negligence that injure others.

Hospital Administrator Licensure

There are no formal licensing requirements for hospital administrators, although
there are common educational career paths to follow when seeking executive
positions in hospitals. A master’s degree in health services administration or a
related field is often required. “Hospital administrators may also earn voluntary
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professional certification.”1® The American College of Healthcare Executives is the
premiere professional organization; although it does not provide licensure, it offers
a voluntary certification process.

The American College of Healthcare Executives is an international professional society
of 40,000 healthcare executives who lead hospitals, healthcare systems and other
healthcare organizations. ACHE's mission is to advance its members and healthcare
management excellence. ACHE offers its prestigious FACHE® credential, signifying

board certification in healthcare management.®

CEO Code of Ethics

The following is the preamble to the Code of Ethics of the American College of
Healthcare Executives (ACHE):17

American College of Healthcare Executives Code of Ethics: Preamble
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The purpose of the Code of Ethics of the American College of Healthcare Executives is to
serve as a standard of conduct for affiliates. It contains standards of ethical behavior for
healthcare executives in their professional relationships. These relationships include
colleagues, patients, or others served; members of the healthcare executive’s
organization and other organizations; the community; and society as a whole.

The Code of Ethics also incorporates standards of ethical behavior governing
personal behavior, particularly when that conduct directly relates to the role and identity
of the healthcare executive.

The fundamental objectives of the healthcare management profession are to maintain
or enhance the overall quality of life, dignity, and well-being of every individual needing
healthcare service and to create a more equitable, accessible, effective, and efficient
healthcare system.

Healthcare executives have an obligation to act in ways that will merit the trust,
confidence, and respect of healthcare professionals and the general public. Therefore,
healthcare executives should lead lives that embody an exemplary system of values and
ethics.

In fulfilling their commitments and obligations to patients or others served, healthcare
executives function as moral advocates and models. Since every management decision
affects the health and well-being of both individuals and communities, healthcare
executives must carefully evaluate the possible outcomes of their decisions. In
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organizations that deliver healthcare services, they must work to safeguard and foster the
rights, interests, and prerogatives of patients or others served.

The role of the moral advocate requires that healthcare executives take actions
necessary to promote such rights, interests, and prerogatives.

Being a model means that decisions and actions will reflect personal integrity and
ethical leadership that others will seek to emulate.

The CEO is responsible for leading with integrity, and that includes accepting
responsibility for addressing those areas in the organization that need
improvement, as was lacking in the following Reality Check.

m REALITY CHECK: CEO Warned Not to Appoint Jewish ED Director

It was a Monday morning. Jack remembers it well. As an administrator of one hospital
in a multihospital system, Jack was settling in to his office when his secretary put
through a call from Gerard, the CEO who was settling in to his plush office at corporate
headquarters. He said, “l understand you are interviewing the final three candidates
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today for the emergency department director opening.” Jack replied, “Yes, | am.” Gerard
said, “He has to be a Christian.” Jack interrupted with, “I don't understand what you are
saying.” Gerard responded, “This is what the board wants. There are too many Jewish
medical directors.” Jack, not pleased with his answer, said, “This is what the board
wants?” Gerard, again quickly interrupting, said, “Well no, it's what | want.” Jack, not
believing that Gerard made this decision on his own, replied, “First of all, the selection of
director is being conducted by a search committee that includes me and the other
medical directors as well as representatives from the general medical staff. The final
decision is the consensus of that committee.” Gerard replied, “You are the administrator,
and you can pick who you want.” Jack responded, “Who | want is the most qualified
person for the position.” Gerard replied, “You got my message,” and he abruptly hung up
the phone.

That afternoon after interviewing the final candidates, the entire search committee
unanimously agreed to select the physician they considered most qualified, a person
who happened to be Jewish. Later that week, Jack decided to take a vacation day to see
the Feast of San Gennaro in New York City. He received a call on his cell phone. Jack
answered, and his secretary said, “Gerard wants to see you in his office on Monday
morning.” Jack said, “I can tell from your voice: it sounds ominous?” She said, “I think it
is”
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AUTHORITY OF HEALTHCARE CORPORATIONS

Healthcare corporations—governmental, charitable, or proprietary—have certain
powers expressly or implicitly granted to them by state statutes. Generally, the
authority of a corporation is expressed in the law under which the corporation is
chartered and in the corporation’s articles of incorporation. The existence of this
authority creates certain duties and liabilities for governing bodies and their
individual members. Members of the governing body of an organization have both
express and implied corporate authority.

Fiduciary Responsibility
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Board members (trustees, directors) are not always fully aware of their fiduciary
responsibilities and legal risks when serving on a corporate board. Although it is an
honor to be a member of a hospital board, board members must be fully
knowledgeable as to their legal liability risks in their positions of trust and service
to the organization.

A person who has a relationship of trust or confidence with another is called a fiduciary.
A fiduciary’s relationship with an organization is one-sided, meaning that the
relationship is designed to meet only the needs of the organization and the fiduciary
must act without regard to his or her own needs. In hospitals and systems, board
members are fiduciaries because they have been entrusted with overseeing the

fulfillment of the organization’s mission.”

Corporate boards must act in the best interests of the health care entities they
represent and the communities they serve. Their fiduciary responsibilities include
corporate finances; providing quality care and a safe work environment for staff,
patients, and visitors; and periodically assessing the organization’s progress,
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Express Corporate Authority

Express corporate authority is the power specifically delegated by statute. A
healthcare corporation derives its authority to act from the laws of the state in
which it is incorporated. The articles of incorporation set forth the purpose(s) of
the corporation’s existence and the powers the corporation is authorized to
exercise to carry out its purposes.

Implied Corporate Authority

Implied corporate authority is the right to perform any and all acts necessary to
exercise a corporation’s expressly conferred authority and to accomplish the
purpose(s) for which it was created. Generally, implied corporate authority arises
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from situations in which such authority is required or suggested as a result of a
need for corporate powers not specifically granted in the articles of incorporation.
A governing body, at its own discretion, can enact new bylaws, rules, and
regulations; purchase or mortgage property; borrow money; purchase equipment;
select employees; adopt corporate resolutions that delineate decision-making
responsibilities; and so forth. It should be noted that these powers can be
enumerated in the articles of incorporation and, in such cases, would be
categorized as express rather than implied corporate authority.

Ultra Vires Acts

Ultra vires is a Latin term meaning “beyond the powers.” Ultra vires acts are those
acts conducted by an organization that lie beyond the scope of authority of a
corporation to perform. A governing body can be held liable for acting beyond its
scope of authority, which is either expressed (e.g., in its articles of incorporation)
or implied in law. The governing body acts in and on behalf of the corporation. If
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CORPORATE COMMITTEE STRUCTURE

Ultimate responsibility for the functioning of a healthcare corporation rests with
the governing body. Ideally, the governing body includes representation from both
the community and the organization’s medical staff. Governing bodies should have
their corporate charters reviewed periodically by legal counsel to ensure that their
express powers are consistent with the organization’s mission, operations, and
development plans. The business of the governing body is generally conducted
through a variety of committees. Committee titles and responsibilities often vary
from organization to organization based on size, complexity, and services
rendered. Some of those committees are described here.

Executive Committee
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The executive committee is a working group of the governing body that has
delegated authority to act on behalf of the full board when it is not in session. The
committee must act within the scope and authority assigned by the governing
body, and the duties and responsibilities of the committee should be delineated in
the corporate bylaws. The functions of the executive committee generally include
acting as a liaison between management and the full board, reviewing and making
recommendations on management proposals, and performing special
assignments as may be delegated by the full board from time to time. Business
transacted and actions taken by the executive committee should be reported at
regular sessions of the governing body and ratified. The executive committee
generally has all the powers of the governing body, except such powers as the
governing body may be prohibited from delegating in accordance with applicable
laws.

Bylaws Committee




