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more difficult later decision to withdraw is
not necessary. In many cases, however, this is
not possible because the prognosis is not yet
clear. Families need to be assured that, after
a timelimited trial, medical procedures that
turn out to be ineffective can be discontinued.
Additionally, if withdrawal of treatment were
not allowed, people might insist in their ad-
vance directives that they never want certain
procedures (intubation seems the most com-
mon fear) regardless of the outcome. And ER
physicians might be overly hesitant to begin
emergency care, fearing that later diagnostic
tests could show such treatments to be un-
warranted. The moral and legal identity of
withholding and withdrawing, which has its
origins in Catholic ethics, is thus essential to
good ethics, good law, and good medicine.

Although moralists of earlier times often
used the terms “negative” or “passive” eu-
thanasia (or, more technically within Roman
Catholic moral theology, “indirect” euthana-
sia) to refer either to withholding or with-
drawal, it seems far better, as we have al-
ready seen, not to use the word “euthanasia”
to apply to either of them. It is less con-
fusing if we reserve this word for the actual
killing of patients. Neither withholding nor
withdrawing medical treatments are acts of
killing. Rather, they allow the patient to die of
the underlying condition. They are not always
morally right. But “allowing to die” is morally
right when it is the forgoing of morally extra-
ordinary treatment. Withholding and with-
drawing may feel different, but ethically and
legally there is no reason to distinguish them.
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(Cruzan v. Director 1990) and on physician-as-
sisted suicide (Vacco v. Quill 1997; Washington
v. Glucksberg, 1997), have made it clear that
the second action, withdrawing treatment, is
legally the equivalent of the first, withholding
treatment.

Thus, it can now be stated that if it is
morally right and legal to withhold treatment
X in circumstances ABC, then it is morally
right and legal to withdraw treatment X in the
same circumstances. The circumstances may
change, of course, as when patients or surro-
gates state they would have withheld treat-
ment but are unwilling to withdraw it. But
that is a question of who decides. There is
no ethical or legal difference as such between
withholding and withdrawing.

This is important for a number of rea-
sons. The most obvious is that otherwise we
would be forced to maintain useless and un-
wanted treatment. And we would be forced
to use scarce resources in doing so. But there
is a danger of undertreatment as well. If pa-
tients and their families were to fear that
certain procedures, such as ventilators, could
never be discontinued, they might be overly
hesitant to authorize them in the first place.
Families often need assurance that a ventila-
tor is not a sentence to permanent medical
imprisonment. They may remember earlier
occasions when patients were refused per-
mission to turn them off even when they
were doing no human good. Sometimes early
discussion with patients and their families
can result in withholding unwanted and non-
beneficial treatment so that the emotionally
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the bad effect, a slightly earlier death, is out-
weighed by the good effect, the relief of pain.
Thus this action, like the first two, may well be
morally right according to the Catholic moral
tradition. And in the American legal and ethi-
cal consensus the same judgment is made.

This means that it is always medically
possible, and, assuming the proper decision
maker agrees, it is always morally right and
always legal to eliminate physical pain in the
imminently dying patient. It is extremely im-
portant to stress this because it is not always
recognized. The claim is sometimes made that
there are exceptions, that is, that there are
cases in which complete pain relief is not pos-
sible even for an imminently dying person.
But if we look more closely at the reasons
sometimes given for this claim, we find that
none of them are valid.

Three reasons are sometimes given to ex-
plain why elimination of pain in a dying pa-
tient is not possible in some cases. First is
fear of addiction. Happily, when this is now
mentioned as a reason to withhold pain re-
lief, medical professionals laugh at it. And
it is indeed laughable. Addiction is certainly
an important problem for persons whose un-
warranted use of drugs causes harm to their
lives and the lives of others. Heroin, cocaine,
alcohol, nicotine, and other agents, including
drugs such as morphine used by doctors for
pain relief, can cause great damage when they
are improperly used. For an imminently dying
patient, however, pain medication is not ad-
dictive in this sense. The term “addiction” in-
dicates both a description of a physical condi-
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tion (withdrawal causes physical symptoms)
and a social condition. In this latter sense,
addiction is a social construct. It connotes
crime, violence, the need for rehabilitation,
and so on. None of these are present in the
imminently dying patient. A person dying of
cancer on a morphine drip is unlikely to go out
and rob a liquor store for a fix! Recent med-
ical literature has claimed that even physical
addiction is very rare in people who need opi-
ates for pain relief. Even the nondying person
is unlikely to become physically addicted to
a drug given for relief of pain. Usually, when
the source of the pain is ended, the drugs are
ended, too, without symptoms of withdrawal.
In any case, even if there is some physical “ad-
diction,” itisirrelevant in the case of dying pa-
tients who need pain relief as they die.

The second reason sometimes given for
why it may be impossible to eliminate pain
in some dying patients is that an increase in
the drug will cause death. But we have just
seen why this is not a problem. As long as
the amount of drug given is what is needed
to relieve pain, and as long as no one intends
the patient’s death as an end to be sought
(we discuss this in chapter 12), the drug in-
crease is morally right and legal. Concerning
the amount of drug given and the way it is
administered, physicians need simply to fol-
low the standard range suggested for this pa-
tient’s condition in these circumstances. The
standard of medical care clearly permits using
enough drug to eliminate pain in these pa-
tients. Doctors need to be sure they do not give
an amount so clearly beyond what is needed
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Pain Relief That Hastens (“Co-Causes”) Death

Third, one may take positive means aimed at
relieving the patient’s suffering but not di-
rectly intended to cause death, even though
the drug one administers may indeed “co-
cause” or hasten death. This is rare, but it does
happen in some instances when pain medica-
tion must be increased to relieve pain at the
very end of life (Quill 2008, 18). For example,
in some rare cases a patient builds up such
a tolerance to a drug that the dose needed
to eliminate pain suppresses respiration and
thus is a causal factor in the person’s death.
In such cases it is morally right and legal to
use that needed dosage. It is certainly a moral
act to relieve pain, and this sort of medica-
tion cannot be considered ethically wrong as
long as consideration is given to the patient’s
wishes.

The Catholic tradition would tend to call
this third kind of action “indirect killing.”
It meets the four conditions of the princi-
ple of double effect. Indeed, this is sometimes
called “double-effect euthanasia,” a term that
is better not used because of the confusion it
causes. Pain relief that hastens death meets
the first condition because the act itself is not
a killing but a giving of medication that re-
lieves pain. It meets the second because the
bad effect, death, is not caused by the good
effect, pain relief. Rather the “act in itself”
causes both with equal causal immediacy.
Third, the intention of the agent in the sense
of “end to be sought” is not that the patient
should die but that the patient should be pain-
free. And fourth, in the case of a dying patient,
Location 3247 26%




image9.jpeg
tinction between “neurophysiological suffer-
ing” and what he calls “agent narrative suffer-
ing” (Walter 2002, 6). The former is what we
usually mean by “pain” and includes the kind
of physiological distress that comes from the
experienced inability to breathe. This pain
can and ought to be eliminated. But the
other kind of human suffering is sometimes
a human reality that persons have to deal
with. Worries about dying, guilt for past sins,
concern for family, and a sense of hopeless-
ness might be examples of this. These kinds
of sufferings should not be ignored by physi-
cians and others involved with the dying pa-
tient. Dying persons often reach out to others
for conversation, therapy, prayer, and other
kinds of human interaction. And when these
anxieties threaten to overwhelm, there is
nothing that forbids alleviating them by med-
ication. But often they call more for compas-
sion and communication than for sedation.
They are, in any case, not the “physical pain”
that can be “eliminated.”

(Physician)-Assisted Suicide

Fourth, one may act in conjunction with the
patient by assisting in active euthanasia. The
patient wishes to die and makes this known to
the health care practitioner, asking the prac-
titioner to provide the necessary means. The
patient actually consumes the drug or initi-
ates the suicide. This is assisted suicide in the
strict sense. It is a direct self-killing. In the
Catholic tradition and, until recently, in the
American moral consensus, it is judged to be
wrong. In addition, assisting in suicide is ille-
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gal in most, though not in all, American juris-
dictions. We return to this issue in chapter 19.

(Active) Euthanasia

Fifth, the health care practitioner may take
action that directly causes the patient’s death.
Like the fourth action, this is referred to
as positive euthanasia, active euthanasia, or,
within the Catholic tradition, direct euthana-
sia. Itis a direct killing according to the princi-
ple of double effect and is considered first de-
gree murder in all American jurisdictions. Ap-
parently, however, until the conviction of Dr.
Jack Kevorkian in Michigan, no physician was
ever convicted of the crime of killing a dying
patient, although family members have been.
We come back to the question of physician-as-
sisted suicide and euthanasia in chapter 19.

The Complex Problem of Intentionality: Is
the PDE Useless?

In an important article by physician Timothy
Quill, attorney Rebecca Dresser, and philoso-
pher Dan Brock, the authors object that it is
not possible to use the principle of double
effect to distinguish killing from allowing to
die (Quill, Dresser, and Brock 1997). That is,
the first three of the acts discussed earlier, es-
pecially the third—alleviating pain—are not
always distinguishable from the last two. The
authors say this is because when a family
elects, for example, to use pain-relieving opi-
ates that render a patient unconscious until
the moment of death—“terminal sedation” or,
as we have suggested, “palliative sedation”—
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that the only reason for doing so would be to
kill the patient.

Concerning the intention of the physician
or the family in doing this, it is understand-
able and even praiseworthy that they may see
the earlier death, if it occurs, as a blessing.
They may be glad that the patient’s long ill-
ness and dying process are over. The family
may even be relieved to get back to their lives
and their families. None of this means they
“intended” the patient’s death in the sense
meant by the Catholic tradition or by Ameri-
can law. As long as they know that they would
have wanted the patient cured and back with
them alive and well, they can be sure that they
did not “want him dead.” Especially in the case
of a “terminal wean”—an unhappy phrase but
we may be stuck with it; a “terminal wean”
is the withdrawal of a ventilator even though
the doctors know the patient will not be
able to breathe unassisted—physicians should
make sure they avoid using phrases such as
“Let’s give the patient enough morphine to
prevent any attempt at breathing.” This can be
used as legal evidence that the doctor indeed
intended to kill the patient.

The third reason given for why it is
sometimes not possible to alleviate a dying
patient’s pain is that the amount of drug
needed to do so will render the person un-
conscious as he or she dies. This is some-
times called “terminal sedation,” another un-
happy term because it can easily be taken to
mean active euthanasia. A preferable term is
“palliative sedation,” as suggested by James
Walter (2002, 6), or “sedation to unconscious-
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tween killing and allowing to die is worth-
less. Since, according to Quill, Dresser, and
Brock, the PDE rejects both some instances of
pain relief and physician-assisted suicide, it is
useless at distinguishing between them. Yet
the Catholic tradition has for centuries made
precisely that distinction. Although “terminal
sedation” is a new term, the decision to sedate
a dying patient to eliminate pain at the cost
of unconsciousness, when this is necessary, is
not considered killing and is (often) permit-
ted by the PDE. And the decision not to use
medical means of nutrition and hydration is,
in many cases, the decision to withhold extra-
ordinary treatment (we return to this in detail
in chapter 18) and is (often) permitted by the
PDE. Traditionally, then, the PDE does not re-
ject these actions. Yet Quill, Dresser, and Brock
say it does. What is going on here?

We will begin with a needed distinction.
The PDE actually plays two interrelated but
distinct roles. The PDE is both a moral princi-
ple of justification and an empirical principle
of differentiation. It is usually seen as a way
to decide which actions are right and which
are wrong. That is the way we discuss it in
chapter 12. But before it can be a moral prin-
ciple, there has to be an empirical means of
differentiating between the act of killing and
the act of allowing to die. Otherwise, there is
no way to distinguish them and therefore no
way to judge the ones (actions one through
three) that are sometimes right and the other
(actions four and five) that are always wrong,
as official Catholic medical ethics does. It
should be clear by now that the authors of this
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and at the same time elects to withhold med-
ically induced means of hydration and nutri-
tion, it is not clear what the intention is (ibid.,
1769). The authors argue that in this case
—and presumably this would apply also in
some other cases of forgoing treatment—*“life-
prolonging therapies are withdrawn with the
intention of hastening death” (ibid., 1769).
This, they say, is the same as the intention of
many who choose physician-assisted suicide.
In both cases the intention is to bring peace
to the patient through death. And this, they
say, is precisely what the PDFE’s third condi-
tion forbids: “the agent may not intend the
bad effect” The bad effect is death, and in
both cases the agents intend it. So the PDE
would logically prohibit “terminal/palliative
sedation” for pain relief as the patient dies
without nutrition and hydration and would
prohibit giving the lethal overdose. The au-
thors also question how physicians are sup-
posed to know the intentions of patients and
family members.

Itis important to underline the significance
of this claim—at least one article has already
been written trying to answer it (Sulmasy
1999), and it has been cited by scholars who
conflate active euthanasia and terminal/pal-
liative sedation (Battin 2008, 29; Berger 2010,
34). Here we have a well-known physician
(Quill is the Quill in the physician-assisted
suicide case decided ultimately by the US
Supreme Court), a wellpublished legal scholar,
and a prominent bioethicist writing in an im-
portant medical journal that the entire Amer-
ican consensus depending on a difference be-
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two (physicalist) conditions make that dis-
tinction.

On the other hand, if we accept the alter-
native proposal for what the third condition
means, that it does not mean “intend as an
end to be sought” but means “intend either
as an end or as a means,” then Quill, Dresser,
and Brock are right. In these cases many fam-
ilies do see death as a way for the patient to
end suffering; they doin a sense “intend death
as a means.” But they do not intend it “as an
end to be sought.” As Alison McIntyre puts
it, “the attitudinal defect that we condemn in
such cases need not be present when harm
is intended regretfully as a means to a good
end” (McIntyre 2001, 229). So if the “intend-
ing” forbidden by the third condition includes
“intend as a means,” the PDE may well forbid
terminal sedation, as the authors claim, and
probably also terminal weans and many other
instances of forgoing treatment and relieving
pain in dying patients.

And this is, in fact, the way they under-
stand the third condition: “Neither the pa-
tient nor the physician intends the patient to
die, either as a means or as an end” (Quill,
Dresser, and Brock 1997, 1768). They put the
second and third conditions together: “the
second and third conditions are used to deter-
mine whether the potentially inflicted harm
is intentional or unintentional, as either a
means or an end” (ibid., 1768). Seen this way,
the third condition would forbid many in-
stances of terminal weaning and other such
actions. The patient “wants to get it over
with,” “wants to be at peace,” “wants to be
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with God,” and in a real sense death is the
means to accomplish this. But this is not the
way the PDE has traditionally been used in
Catholic ethics. The PDE has always been in-
terpreted by the Catholic tradition as allow-
ing such actions in at least many cases. So
those Catholic theologians who argue for the
“means or end” meaning of intentionality in
the third condition of the PDE are wrong, and
thus Quill, Dresser, and Brock are also wrong
when they claim that the PDE forbids termi-
nal sedation and, at least by implication, that
it forbids at least some other cases of forgoing
treatment.

This same “intention” motivates those who,
like Quill, Dresser, and Brock, support physi-
cian-assisted suicide. They do not “want the
patient dead” any more than do those who act
to relieve the patient’s pain. This is what is
so often misunderstood in this whole debate.
The intention of the agent (finis operantis) of
any good physician who performs euthanasia
or who supplies the means for physician-as-
sisted suicide is the same as that of those who
relieve pain with the knowledge that that re-
lief may hasten death. The difference is not
in the intention of the agent. The difference
is in the means to bring about this intended
end. And there are three possible analyses that
can be made about these means. First, Roman
Catholic tradition claims that euthanasia is
intrinsically evil; the first two (physicalist)
PDE conditions (the act in itself must not
be morally wrong; the bad effect must not
cause the good effect) rule out such actions.
The end of the act in itself (finis operis) is
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said to be morally wrong; it directly causes
the good effect intended by the agent. Thus
these means are forbidden, though the end
intended by the agent may well be a good
one (peace, freedom from suffering). Killing
is always wrong; letting die is sometimes
right. Second, Quill, Dresser, and Brock, along
with other supporters of physician-assisted
suicide (or euthanasia), argue that the differ-
ence of means is morally irrelevant. It makes
no difference whether we kill or allow to die
in situations of the imminently dying per-
son. Killing (or helping to provide the means
for self-killing) is often the morally better
choice. Third, we—along with many others—
hold that there is a moral difference between
killing and letting die, a difference based not
on differences in the acts in themselves but
on significantly different outcomes for health
care in our society. The argument for this
third position is presented in detail in chapter
19. So the answer to the authors’ objection
is that the PDE does indeed allow us to dis-
tinguish killing from allowing to die. It is a
perfectly useful principle of differentiation. It
does that in its first two conditions, the ones
that argue from physical causality. These dis-
tinguish withholding, withdrawing, and pain
relief from physician-assisted suicide and eu-
thanasia.

As to the authors’ worry that physicians
cannot be expected to know the patient’s or
the family’s intention, that is sometimes true
but is usually beside the point. Once intention
is seen as “intend as an end to be sought” and
not “intend as an end or as a means,” there are
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surely far fewer cases when physicians will
need to worry about this. If physicians do sus-
pect that a family is intending to let a patient
die early to get the person’s money or from
some similarly criminal motive, then they
ought to get legal advice. There are standards
of surrogate decision making that we come to
in chapter 16, and if the family violates these
standards, physicians should not do what the
family says. But this kind of evil intention is
almost never the case.

There are practical implications of this
question of intentionality that occur often
in hospitals where families may feel guilty
about withholding or withdrawing treatment
or about pain relief where this may has-
ten death. Some family members worry that
somehow they “intend” their loved one’s
death since they will say “let him die a nat-
ural death,” or “let him die with dignity,” or
“let him be at peace with God,” or “his death
was (or will be) a blessing.” They may even be
grateful that their own long ordeal will now
be over, and they fear this means they intend
their loved one’s death. There is a simple way
to alleviate such anxiety, and it is by asking
them if they would want their loved one with
them if a cure were possible. Of course they
say yes! This means they do not intend death.
They do not want their loved one dead. So
the question to ask in deciding whether fam-
ily members intend death is, if there were an
alternative (a cure) that would cause the good
effect (freedom from the dying process) and
not cause the bad effect (death), would you
choose that alternative? Families inevitably
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say yes. And this relieves them from at least
some of the worry that so often accompanies
this kind of decision.

Finally, it may be helpful in this context
to point out a possible source of confusion in
the definition of euthanasia given in the offi-
cial 1980 “Declaration on Euthanasia” from
the Congregation of the Doctrine of the Faith:
“Euthanasia here means an action or omis-
sion that by its nature or by intention causes
death with the purpose of putting an end
to all suffering. Euthanasia is, therefore, a
matter of intention and method” (CDF [1980]
1998, 652). This definition is not a problem if
properly understood. But, at first glance, the
word “omission” might be confusing. Omit-
ting extraordinary means of preserving life
is permitted, not prohibited. Does the Decla-
ration wish to consider this euthanasia? The
answer is clearly no. Omitting life-sustaining
treatment is euthanasia only when the means
omitted are morally ordinary or when the
agent intends death. And this means “intend
as an end to be sought.” Actions one through
three are not forbidden by the Declaration.
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is better to avoid confusion and use the word
“euthanasia” only to refer to the actual killing
of a patient.

The best way to state the second pillar for
the present American consensus is to state it
as the Catholic tradition has done: It is always
morally wrong directly to kill an innocent per-
son, but it is sometimes morally right to allow
a person to die. Two simple words here are at
times overlooked: “always” and “sometimes.”
The norm is not that it is always wrong to kill
and always right to allow to die; dismissing
the norm on the basis that it is not always
right to allow people to die misses the basic
point. Clearly, it is sometimes wrong to allow
people to die of their illnesses. If someone ar-
rives at an emergency room (ER) at a full-ser-
vice hospital in the United States with acute
appendicitis and is denied an appendectomy
because of lack of insurance and dies in the
ER, the hospital has not in fact killed that per-
son. No one has shot a gun or injected a lethal
dose of medication. It has (only) allowed the
person to die. But in doing so, it has done
a great injustice. It has also broken the law.
It is clear that a consistent understanding of
the distinction between killing and allowing
to die requires this insistence that some in-
cidents of allowing to die, even though they
are not killings in the sense of what physically
causes death, may nonetheless be morally
wrong.

Five Types of Actions
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book do not accept the use of the traditional
(physicalist) PDE as a moral principle of justi-
fication. We are not deontologists or physical-
ists in the meanings we gave to these terms in
chapters 5, 8, 10, and 12; we do not think that
acts in themselves or causal chains from act
to effect determine rightness and wrongness.
Yet we do distinguish between acts of killing
and acts of allowing to die, and are quite sure
that this can be done on the basis of the PDE as
an empirical principle of differentiation. Even
if one rejects the (physicalist) PDE as a moral
principle, one can accept it as a way to tell the
difference between killing and allowing to die.
Clinicians do this all the time in hospitals and
nursing homes. American law presupposes
that this is possible. Yet this is exactly what
Quill, Dresser, and Brock say cannot be done.
And that poses a problem.

The answer is found in chapter 12 where
we examine the PDE and its third condition
and say that there is a complex issue about
the meaning of intentionality. The third con-
dition really means that the agent must not
intend the bad effect (death) as an end to
be sought. Thus, this third condition (the in-
tention of the agent—finis operantis) does not
forbid either terminal sedation (or withdraw-
ing a ventilator) or giving a lethal overdose,
assuming that in neither case does the agent
want the patient dead (never liked him, would
not cure him were that possible, wants him
dead to get his money). These nefarious in-
tentions are forbidden by the third condition.
But the third condition does not distinguish
between killing and allowing to die. The first
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CHAPTER 14
FORGOING TREATMENT, PILLAR TWO

Killing and Allowing to Die

THE SECOND PILLAR on which the American
consensus on the issue of forgoing treatment
is based is the distinction between killing and
allowing to die, which has been provided by
the Catholic tradition in its analysis through
the principle of double effect. According to
this distinction, as we have seen already in de-
tail, the direct killing of an innocent person is
never morally right, but allowing a person to
die is sometimes morally right. Some would
now question the absoluteness of this dis-
tinction; that is, some now argue that direct
killing (active euthanasia or assisted suicide)
may be morally right in some cases. And some
wish to legalize the practice. We return to this
question in chapter 19. But the acceptance of
this basic distinction has helped form both
American medical practice and American law.

The word “euthanasia,” which comes from
the Greek and means “good death” or “dying
well,” generally means doing something that
brings about this “good” death in a person
who is hopelessly ill or who is suffering pain
or other burdens from an illness. The Catholic
tradition uses terms such as “direct” and “in-
direct” or “active” and “passive” euthanasia.
Direct and active mean killing and are claimed
to be always wrong; indirect and passive mean
allowing to die and are sometimes right. But it
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There are five different kinds of actions to be
considered in a discussion of the distinction
between killing and allowing to die.

Withholding Life-Sustaining Treatment

First, one may decide not to use certain med-
ical means that would prolong life (not to use
a ventilator for a terminally ill patient, or not
toresuscitate a patient who suffers from some
severe illness). This withholding of treatment
is not the killing of a person. It is an allow-
ing to die. It is not always morally right, but
it is sometimes—indeed, it is often—morally
right. If the means in question are “morally
extraordinary,” the act (the decision not to use
the means) is generally accepted as moral.

Withdrawing Life-Sustaining Treatment

Second, one may decide to stop the use of
a means that has already been begun (to
withdraw a treatment, to turn off the ven-
tilator, to “pull the plug” to “do a termi-
nal wean”). Catholic moral tradition considers
this action to be the equivalent of withholding
life-sustaining treatment. Morally, assuming
the burdens outweigh the benefits, it is the
nonuse of extraordinary means and is normal
procedure in American hospitals. Until the
American consensus was achieved, this sec-
ond kind of action was sometimes considered
legally more dangerous, more open to legal
repercussion or at least to malpractice litiga-
tion because it is physically the actual doing of
something rather than the simple nondoing
of it. But recent court decisions, especially the
Supreme Court decisions in the Cruzan case
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