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.| REALITYCHECK

Myth or Reality?

« Mals police officers believe that
- female police officers can perform
the job just as well as they can.

« Palice officers feel that no one
else understands what they do for
a living.

. Veteranﬁi!ice officers receive the
most citizen complaints.

* Thousands of people are fatally
shgt by police each year,

* The police are not required to 4
advise all arrestees of their
Miranda rights,

* Some warrantiess searches are

permissible as long as the police
have probable cause,

* Legal loopholes enable guitty

crifminals to gg free in alarming
numbers,
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; ral high-profile police shootings of. unarmed  Africa,
ollowing seve law enforcement is under the microscope. Protests
e SUSDECftSrrm have made an already difficult job even harde,
and Caus fohr. ri (c))f the heightened scrutiny? A recent national Survey

e o POFCQ zﬁ:‘:ers conducted by the Pew Research Center officers some
?ftilrgggnzoi:s?ghts.‘ Fatal encounters between police anq African Americans
](:vhich include citizen and officer killings) have resulted in:

90 percent of officers reporting that their jobs are now har.der.

93 percent of officers becoming more concerned about their sf':lfet.y. .

76 percent of officers reporting reluctance to use force in certain situations.
75 percent of interactions between officers and African Americans becom-
ing more tense than before.

® 72 percent of officers becoming less willing to engage in stop and frisk
tactics.

Other findings from the survey reveal the duality of the police role. Nearly

8 in 10 officers reported receiving thanks for their service, but two-thirds
‘eported being verbally abused during the same period. Nearly as many officers
Who say their jobs make them feel proud (58 percent) also say their jobs make
them feel fustrated (51 percent) and callous (58 percent). And unfortunately
the-re . .Signs that matters are improving. The survey also revealed that
gzzzse;i?j;: deeply skeptical of the protests that have followed certain
the risk o On'ly 14 percent of officers felt that the public understands
S they face while on duty, anq . the need

for aggressive tactics i e an ‘more officers than ever report .
S 1N certain situations. Allin all, the survey revealed tht

Exposure o .

encounter WOtrtll?nda-rk S.]de of life, coupled with the stress that officers

Means that manygoi:f: "igh-pressure situations or with hostile individuals
CETs may Pay an emotional price for their service.”
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PART 2 » THE POLICE " in Wy h_owndat

i difficult spot Wiu:_n' it comes to enforcing the lay
. .o have alway® been P! ti unnecessary Joss of life. Many people feel the sy
The police e times reventlflg ven if doing 50 requires a no-nonsense, he,,
and, at the saﬂ; o event crlmf’ ¢ rough” 1aw enforcement feel that if the - .
shoulddCODt;gac . Supporters ® .lg;:;es and deaths go with the territory. On the oth::
handed app d, then occasional inJ They work in a very visible, politically cop; n
do not work in hing .that even possibly results in unnecessary iﬂjur-
iven worldj A?lyth(’t seat, forcing them to defend their public image
the police 1N t iaise important questions about the problems that police
calls for-reme:-n with the society they are entrusted with SUpervising
¢ interacti f brutal, and do they discriminate in their use of dea},
forceful anf rce wl,mt options are available to them? Which Optiuz
force? When officers need to uS‘;a(z Cir’cumstances? Are police too quick to resort to force?
should they pursué and un_deft v:nd to what extent can deviance be controlled? This Chapte;
How many officers are devian, tions facing police officers in contemporary society. This
focuses on these and other ques ‘al and profession alissues facing policeoft
chapter also focuses 0n

a number of other socl : : gp0
cers in the modern world. It begins by examining ls‘sues‘pohc.e face on the .)Ob, in court,
and in society. Topics covered include diversity, police dlSCI‘G’ElOl:l, stress, fa’Flgue, aniigs
of force. This chapter concludes with a look at le'1w enforcemegts legal eﬂ‘Vlronmem, We
begin with a discussion of the makeup of the police and the police profession.

ood is serve
hand, police
tious, media-dr
or death places
Protests and calis'
departments face whil
Are police officers too

Who Are the Police?

The composition of the nation’s police forces is changing. Less than 50 years ago, police
agencies were composed primarily of white males with a high school education who
viewed policing as a secure position that brought them the respect of family and friends
and took them a step up the social ladder. It was not uncommon to see police families in
which one member of each new generation would enter the force. This picture has been
changing and will continue to change. As criminal justice programs turn out thousands
of graduate§ every year, an increasing number of police officers have at least some col-
lege education. In addition, affirmative action programs have slowly helped change the

;a;:llal énd genfier composition of police departments to reflect community makeup. The
oflowing sections explore these changes in detail

Demographic Makeup

With few excepti
ptions, the personne] i . _
male, a condition that - nel in most early police departments were white and

most regions, the imageP;fr:;fted t.hrough most of the twentieth century. Howeve . in
| il palice department as a bastion of white male dominance
than 30 years, US police departmeﬂf:
and minority police officers, and ther

. 'ljh'e reasons behing
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1890, an estimated 2,000 minority police officers were employed in the United States.
A first, African American officers suffered a great deal of discrimination. Their work
sssignments were restricted, as were their chances for promotion. Minority officers
were often assigned solely to patrolling African American neighborhoods, and, in some
Gties, they were required to call a white officer to make an arrest. Racial prejudice was
ommon among white officers, and as late as the 1950s, some refused to ride with African
smericans in patrol cars.’

The experience of African American police officers has not been an easy one. In
bis classic 1969 book Black in Blue, Nicholas Alex pointed out that African American
officers of the time suffered from what he called double marginality.® On the one hand,
African American officers had to deal with the expectation that they would give mem-
bers of their own race preferential treatment. On the other hand, black officers were
the target of institutional racism. Alex found that African American officers adapted to
these pressures in a range of ways, from denying that African American suspects should
be treated differently from whites, to treating African American offenders more harshly
than white offenders in order to prove their lack of bias.

Much has changed over the years. Minority police officers are now well integrated
in America’s police departments; many large agencies are quite diverse. What is more,
fesearch suggests that the representation of minorities in political office and police
leadership positions is a strong predictor of diversity within the ranks." Unfortunately,
though, minority officers experience some of the same problems and issues encquntered
b)’j~~'hite officers.!® They report feeling similar rates of job-rfelated stress and strain stem-
ming from the same types of stressors, such as family conﬂlct.'l What ’x’s more, npnqnty
officers do report more stress when they consider themselves “tokens” or marginalized

Within the department.'?

Women in Policing

" 1.910' in Los Angeles, Alice Stebbins Wells became the firs

Police officer and o have arrest P owers.!* For more than balf a centud onied the

Ndureq separate criteria for selection, were aSSigned menial tasks, and were e 964

og‘g(l)r}?;nity for advancement.* Some relief was gacinedtw;]'f:v;l}:eogsiiiifl; supported
" Rights Act and its subsequent amendments. Courts

R 6 * ISSUES IN POLICING: PROF

t woman to hold the title of
ry, female officers

CHAPTE

ESSIONAL,

Phoe'ni'x Police Chief Jerj
Ia.. Williams announces the
Jn'est of 23-ygar-old Aaron
uan Saucedo in connection
with t.he serial street shootings that
terrorized the Phoenix area over
four Tonths in 2016. Williams was
appointed chief on October 28
2(?16, and oversees a departmént
wl'lt.hAnea!ly 2,900 officers and 900
civilian personnel. Her prior position
was chief of the Oxnard (California)
Police Department.

double marginality The social burden
African American police officers carry by virtue
of being both minority group members and law
enforcement officers.
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REALITYCHECK

Myth or Reality?

Male police officers believe
that female police officers can
perform the job just as well as
they can.

MYTH. Although there are cer-
tainly exceptions, survey research
reveals that male officers tend to
view policing as mainly a mascu-
line profession.

Are these perceptions changing?
What positive traits and
characteristics do female officers
bring to the job that male officers

may not?

SOCIAL, AND LEGAL 133
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Duties and Characteristics of mel Job 5 el

Police afficers are responsible for enforcing the written laws

nances of their jurisdiction. e

Police officers patrol within their jurisdiction and respond to calls wher

ever police attention is needed.

: : it ing ticket, or more

Duties can be routine, Such as writing a speeding ticket, mak -

involved, such as responding to a domestic disturbance or investigating

a robbery. .

o Nonpatrol duties include testifying in court and writing reports of their
law enforcement actions.

o Some officers will choose or be chasen to work in specialized units such as
the well-known special weapons and tactics (SWAT) or canine corps {K9).

e Police officers patrol jurisdictions of various sizes and have varying du-
ties based on the nature of their jurisdiction. For example, sheriffs and
their deputies enforce the laws within a county. State police primarily
patrol state highways and respond to calls for backup from police units
across their respective state. Institutions such as col leges and universi-
ties often have their own police forces as well, which enforce laws and
Tules in this specific area.

Job Outiook

& Government Spending ultimately determines how many officers a
department has,

¢ Overall opportunities in Joca] police departments will e good for individ-
lnuals who mest me.psychological, personal, and physical qualifications,
addition to 0penings from employment growth, many openings will be
z;ted by me need to replace wo@rs who retire and those who leave
agencies for federal jobs ang private-sector security jobs,

*  Police work is i
i o ;Pgﬂ"ﬂg 1o many because of the good benefits ang

*

. Npt Surprisingly, most
higher crime rates orl

Salary

¢ Police patrg) officers hay

/000. The lowegt 1 L3l wages of
i PEICENt eamey PPrOximtey
'9hest 10 percent gamed $100,00g an: szymozg 4,000, and‘:he

Opportunitie, exist j
n
ower salarieg areas with COmparatively

e Median
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ice forces by striking down entrance requireme,,ts th
didates but could not be proved to Predict jq}, e at
height and upper-b()'d)’ strength.'s (Womep do g Ok
are much more likely to fail the entrance o

at many of these tests do not reflect the aCtUa]);sncal

restric:ed by

0 p01

nteﬂd th " . .
co the role of women in police work is stj]]

o The median annual wage for detectives and investigators is $77.217 ‘;
Chiefs and those in administrative posts make more money, oftey
well in excess of six figures in larger cities. Among the lower pajq y
enforcement officers are fish and game wardens, with g Median Sy
of $52,780.

Qualifications |

e To be a police officer, you must be in good shape mentally ang
physically, as well as meet certain education requirements and pass
written tests.

e New police officers go through rigerous training and testing-—mnna"y
in the form of a local police academy for 12 to 14 weeks—befyre they
go out on the streets.

®  During training, new officers leam diverse skills that will be neces-
sary for their job, such as knowledge of laws and individual fights,
self-defense, and first aid. Applicants can also expect to be asked to
pass lie detector and drug tests.

®  Because of the enormous responsibility associated with being a palice
officer, certain personal qualities are considered key for future officers,
such as responsibility, good communication skills, good judgment, and
the ability to make quick decisions.

Education and Training

® Inmost cases, a high school diploma is required to be a police officer,

but more and more jurisdictions are requiring at least some college
education.

° A!though some college credits are enough to obtain a position on the
police force, more education (generally in the form of a bachelor's

degree in a relevant fielq, especially criminal justice) is necessary 1o &
Promoted and move up in rank.

Reality Check

® Police work can pe an intense and stressful job; it sometimes entés

encounters with hostile ang potentially violent people. Police '
=K@ to put thei lves on the lin to preserve order and 1

heir actions are wat o gnie
ched closely and reflect upon their enti
department. ' p

. .
ﬁgﬁg:se the Places that police protect must be watched at al nrr;;séﬂ.
- th:mrk shifs that may fall on weskends and holidays. Q”’t:.

Additi YOunger police officers who take thess less desirable SHt
ronally, police officers wil often have to work overtime; 45

Workweekg dre common,

Sourceg:

Delecﬂves%ureau of Labor Statistics, Us Department of Labor, “Police and e

“Service/po); C;:C“paffonal Outlook Hanabook, https: /#www. s, govicotuprote™
oy ,? ne “detectives.htm; Princeton Review, *Police Officer/Manage"

aceessed Apyj; 201 %n review.com/caresrs/1 20/police-officer-manager (URLS
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ol and administrative barriers ¢
rost recent data, as we have noted
up from 7.6 percent in 198717
studies of policewomen indicate t
it they do not receive equal credit

hat hay,
(] been dlf
» Women maj ficult to rem

ove. Accordi
ake up more thap, ording tg the

: 11 percent of officers
atmany are g ’ l
struggling f, |
) for their ; 88ling for acceptar, :
harassment by their coworkers.”® O reaso(:rfc])Ol:hPerformance’ and evelf reptmer,tbsihe:
view policin r this may be that .
cers tendStO vevs gf mal g a};an overtly masculine profession thatn‘l ;7 male police of.
wom.en. urvey eo icers show that many do not think 18 not appropriate for
PhYSlcal e .0 f.th? job as well as men can."” Female W?_men can handle the |
pe targeted for more disciplinary action by administrators and Police officers may also

to receive harsher punishments than male off if cited, are more likely |

S$— h y g er pelcentage receive
hcel t at 1§, a reat
Ent erll’lg he S 1 st1

tion they get from male colleagues and supervisore

female officers report significantly higher lgverslf)?;:)’l;fr:;:zeg 2:;:5)3:; o s?rprise that |
Despite these problems, the future of women in policing grows bri;r}:tm&l ¢ ofﬁcefs-zl !
Female officers want to remain in policing because jt pays a good salar oefrfeerv €~r)Lyear.
rity, and is a challenging and exciting occupation.? These factors sh)(;,uld c:):l(:insu?r(;

bring women to policing for years to come, but it is doubtful that we will see gender [ |1
parity any time soon.?* I

Educational Characteristics

Even though most law enforcement agencies still do not require recruits to have a college |
degree, the number of agencies that require advanced education in the hiring and pro- N
motion process is growing. Today, about one-third of all police departments require at
least some type of college for new recruits, more than three times the number in 1990.% ‘
What type of major are police departments looking for? About half the surveyed |
departments expressed a preference for criminal justice majors, most often because of | |
their enhanced knowledge of the entire criminal justice system and of issues that arise in ||
policing. What are the benefits of higher education for police OfﬁCEI.‘S? Better communi- |
cation with the public, especially minority and ethnic groups, is believed to be one ben- ‘
efit. Educated officers write better and more clearly and are more likely to be prom‘oted.
Police administrators believe that education enables officers fo perf(?rm more effelitlvelyg
generate fewer citizen complaints, show more initiative in performing po]nFe tasks, an
: 26 i0n educated officers are less likely to have
generally act more professionally.™ In A kers.” Higher education is
disciplinary problems and are viewed as better decision makers.” Hig

28
dso associated with greater self-confidence.

The Police Profession
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REALITYCHECK

Myth or Reality?

e
Police officers feel that no on
else understands what they do

for a living.
REALITY. Many officers feel that
the public neither understands
nor fully appreciates what they
do. There are exceptions to '
this view, but it remains a fanjiy
common characteristic of police
culture.

Police officers tend to move in
the same circles. What are the
implications of this for relations
between police and the public
and for policing effectiveness?

rts have described the following core beliefs a the hean of
Some pOliCe exPe

. today: ‘ .
police culture 1 real crime fighters. The public wants the'pohce officer to f:
e Police are the only 1 blic and private, only play at crime ﬁghting, ighs

; cies, both pu g 1 :
crime; other agentlm the real nature of police worlf. awyers, academ);j liti;
o No one else unders have little concept of what it means to be a police offj ang
Cer,

and the public in general

lleaguies counts above everything else. Police officers haye to stick
to colle

the police and make the job more difficy]y. et

o Loyalty . t
e is out to ge ; )
er because everyon inst crime without bending the ry
. . r against cri 8 the rules,
o It is impossible to win the war g Courts

ivil rights.

iminal defendants too many civil ri
awar(;ed C‘;r:;,';];ublic are basically unsupportive and unreasonably demﬂnding ,
e a Kk to criticize police unless they themselves need police h elp, o,

ple are quic leasant. Detective work is glamorous and exciting,

e Patrol work is unp

The forces that support a police culture are ggr;erallly bel.ie.ved t? fievelop L
on-the-job experiences. Most officers, bOtl’-l male and fema & orlgma‘u)’ Join police f, .
Becausehey wantto el pecple, Sghi e, SN 1ne ol Iniereting exckin e
gious career with a high degree o_f job se"curllty: lecrm S0 eln 3;;1 that the sociy) realiy
of police work does not mesh with their origina career goals. They are Unprepareq f,,
the emotional turmoil and conflict that accompany police work today.

Some experts fear that the police culture divides officers from the people they gery,
and creates an “us against the world” mentality, an independent police culture i which
violations of the law may result in stigmatization of offenders and lead to a leveling of gap,.
tions against those who occupy the “other” status.® Criminals are referred to as “terrorist”
and “predators,” terms that suggest they are evil individuals €ager to prey upon the pog
and vulnerable. This vision may encourage and promote violence and brutality,

At first glance, the existence of an independent police subculture seems damaging
but it may also have some benefits. Membership in the police culture helps recruits adjus
to the rigors of police work and provides the emotional support needed for surviva*
The culture encourages decisiveness in the face of uncertainty and the ability to make
split-second judgments that may later be subject to extreme criticism. Officers who view
themselves as crime fighters are the ones most likely to value solidarity and depend on

;m;l.—e enforcers of tl?e law, are warriors in the age-old battle between right and wrong*
olice officers perceive their working environment to be rife with danger, an outlook that

7 And because criminals— “predators”—represent

. that its members be both competent and %
y of their peers ang partners 38

e Mmentators, the
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policing Style

part of the socialization of a police officer is d : . .

through which lto e.zp.proach policing. For exam;;:h:gzg soﬁgerk;?gc::tltude, or style,
jobasa well-paid civil service position that emphasizes careful com lianscem a?’gle“{ the
departmental rules and procedures. Other officers may see themsilves ol
%hin blue line” that protects the public from wrongdoers. They will use an asm part of the
the culprit, even if it involves planting evidence on an obviously guilty pz’rso;a\r:rsht:l%:;

LO4 Identify distinct

policing styles

so far escaped arrest.

Several studies have attempted to define and classify police styles into behavioral
dusters. An examination of this literature suggests that four styles of police work seem
to fit the current behavior patterns of most police agents: the crime fighter, the social
agent, the law enforcer, and the watchman (all described in Exhibit 6.1).’ Although

EXHIBIT 6.1 The Four Basic Styles of Policing

The Crime Fighter To the crime fighter, the most important aspects of po-
Ioe work are investigating serious crimes and apprehending criminals. Crime
fiters focus on the victim and view effective police work as the only force
?nlt tan kegp society’s “dangerous classes” in check. They are the thin blue
mmel)tectmg society from murderers and rapists. They consjder property
traﬁiis 1o be less significant and believe that such matters as misdemeanars,
agenc_GOntrol, and social service functions would be better hanFiled by other
el ies of government, The ability to investigate criminal behavior thqt poses
'0Us threat to life and safety, combined with the power to arrest criminals,
aféie§ a police department from other municipal agencies. Crime fighters
utieg"mmg these functions with minor social service and nonenforcement
3 harmful to police efforts to create a Secure society.

The Soci , ,
n 59cla| Agent The social agent believes that police should be involved

!“r%vr:gﬁt "ange of activities without regard for their connection "to law ep-l
Hentg g : Bathe' than viewing themselves as “criminal catchers, the sol;la_
< f!rsonSIder themselves ag community problem solve'rs. They are trouth'e
Ty g WMo patch the holes that appear where the social fabric wears s Slr;
Fhoy ‘dﬂppy towork with special-needs populations, such as the hom;e]t =,
i, > d those in need of emergency services. The social age

€ommunity policing unit.
y set out In law. LaW

law g, .
nf ; o arl
Ty, - TOFCRF AcCording to this view, duty is cle ? e are specicall
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3
i sesg playing it “by the book.” Because the p
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pOLICING:

charged with apprehending all types of lawbreakers, they see themselves as
generalized law enforcement agents. Although law enforcers may prefer work-
ing on serious crimes—because they are more intriguing and rewarding in
terms of achievement, prestige, and status— they see the police role as one
of enforcing all statutes and ordinances. They perceive themselves neither as
community social workers nor as vengeance-seeking vigilantes: quite simply,

they are professional law enforcement officers who perform the functions of

detecting violations, identifying culprits, and taking the lawbreakers before a

court. The law enforcer is devoted to the profession of palice work and is the

officer most likely to aspire to command rank.

The Watchman The watchman style is characterized by an emphasis on
maintaining public order as the police goal, rather than law enforcement or
general service. Watchmen choose to ignore many infmcﬁon; apd rquests
for service unless they believe that the social or political order is Jeoparq|zed.
Juveniles are ngxpected” to misbenave and are bggt ignored or treated infor-
mally. Motorists will often be left alone if their driving does not endangert ;r
annoy others. Vice and gambling aré problgms onlywhenthe cumlagnty;] ?:;C((:)Ef}gcer
standards of public order are violateg]. leg ﬂ;g:sw%ﬁnw:; r?::] Zn .is tlhe fioe
hen and if a problem 3 ‘
:)aaksisivéelct::‘%ge?.ngo‘z; concerned with retirement benefits than crime rates.
Streetcomer Politicians (Chicago: University of Chicago

. William Mulr, Police: : : i ey
?:2;?:?377)' James Q. Wilson, Varieties of Police Behavior (Cambridge, MA; Harva

University Press, 1968).
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LO5 Describe factors'that
affect police discretion

discretion The use of personal decision

‘ making and choice in camying out weralmg in

i‘ the criminal justice system. For example, police

discretion can involve deciding whemef to make
; an arrest; prosecutorial discretion can lnyowe

‘ deciding whether to accept a plea bargain.

emotional intelligence The capability
| of monitoring one's own feelings and actions in
order 10 guide action.

Jrticular style of policing may emphasize
eap

their dail

officers who embrac ‘
ider trivial or unimportant.

r,
enforcement over anothe ,ns
some police duties they co

Police Discretion

; ir liberty, arrest them and ¢ k

e rive eOp!e Ofthelf o a ethem "
Police have the ability to degeadl)r’) force to subdue them. A critical aspect of th Prof
ing oyt his 0;
ds 0¢,
T 10N agging
rinks after hours. Patrol officers use discretion when they decige

i even use : ! |
in handcuffs, a,‘?;?lity is the personal discretion each officer has in carry
sional respons ’ .

her responsibilities. Dlscretlondc "

for instance, when a vice squad pia

. is serving d
tav ernstth(*::l:3 - ectg for disorderly conduct but to escort another home.
to arre

The majority of police officers use a high degree of personal discretion ;

nclothes officer decides not to take act

daily tasks, sometimes referred to as “low-visibility decision making” i
out. al-**yTh's t:grminol ogy suggests that, unlike members of almost every other
!usgzs.a en]CY police are neither regulated in their daily procedures by admj
Js:iutinygnor s,ubject to judicial review (except wnen their.behavior Flearly Violates gy
offender’s constitutional rights). The public recognizes the right of police to exe

cretion, even if it means using force to control an unruly suspect while treatj
’ : 49
cooperative one with deference and respect.

The concept of emotional intelligence has important implications for the

police discretion. Defined as the “ability to monitor one’s own and others’ fe

aware of one’s emotions, being able to act in an emotionally mature fashion,

aging one’s own mental state during difficult encounters can make all the dif

suggestions for its control,

Legal Factors

Environmental Factors
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study of
lings and
emotions, to discriminate among them and to use this information to guide one’s thinking
and actions,”™ emotional intelligence is critically important for police officers, Being
and man-
ference in

responding to the many situations that make policing a unique profession. Only recenty
emotional intelligence training has begun working its way into police training curricula’
Researchers have identified a number of factors that affect police decision making*
The following sections describe the factors that influence police discretion and reviex
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ave
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The
adi-

de,,mmenls that are located in high-
(hese departments, individual officers may believe th atively few personpel 57 In
ate for the lack of resources, D &
s gl conduct, such as mandatory arrest

“yore of an effect on officer behavior than individua attitudes.*
5.

peer Factors

police discretion is also subject to peer influence.” Police officers t
urn t

for both On—the_-jOb advice and off-the-job companionship, essentially formi b
mg a sub-

culture t0 provide a source of status, prestige, and reward. The

olice officers exercise discretion on two distinct levels. 1;1 an o%eér P afiesisioi

other police officers dictate acceptable responses to street-level : lct:;ls’ i

of withholding approval in office discussions. Second, officers wlr)hz telins }b1y‘ p_rowding

ously and desire the respect and friendship of others will take their advaicz tatfigej Obs tsl::
’ r

norms, and seek out the most experienced and influential
m . n atrol
adopt as behavior models. |% officers on the force to

o their peers

direct manner,

situational Factors

some research efforts find that police officers rely on demeanor (the attitude and
appearance of the offender) in making decisions.*® That is, if an offender is surl
talks back, or otherwise challenges the officer’s authority, formal action is more likely,
to be taken.’' Not everyone agrees, however. David Klinger, a police officer turnec)i,
ctiminologist, maintains that demeanor may not be as much of a factor in shaping
discretion as most others believe. Klinger believes that the average officer becomes
used to surly demeanor and uncivil behavior, so it takes more than that to influence
discretion.®?

.The way a crime or situation is encountered may also influence discretion. When a
pf)hce officer happens upon an altercation or break-in, the discretionary response may be
different from the response when the officer is summoned by police radio. If an act has
received official police recognition, such as the dispatch of a patrol car, police action must
be taken or an explanation made as to why it was not. If a matter is brought to an officer’s
dtention by a citizen observer, the officer can ignore the request and risk a complaint or
take discretionary action.

\mages/Andres Vudack
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demeanor The way in which a person
outwardly manifests his or her personality.

Police arrest protesters

in New York City during a
rally against the US missile
strikes on Syria on April 7,
2017, Hundreds of demonstratars
took to the streets, chantiljg “Hands
off Syria!” and “Money for jobs

and education, not for war and )
occupation!” The Uuiteq Sta.tcs fl»lt‘«ll
a barrage of cruise missiles inte Syria
in retaliation forac
attack against civilians

hemical weapaens
earlier 1n the
week.
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Bine oft-debated issue %S‘ons Research results are mixed: Some studjes show th
when making arrest deasij ra'cial characteristics are key determinants thy shape
offender’s age,ﬁggiitsagnd that this unequal trea‘ntment is not a serjous problem | r
gap in police arrests Is closing; women are BEtHing arregye4 for
drunk driving) more than tl?ey ever have been jn the pagy «
pear to influence police action. For example, Police ,,

en the victim is older, white, or affluent ¢ NeigthrhOOd (

| rs

i Extralegal Facto whether police take race, class, and gender intg
|

’ 3

| arrest process.
| example, the gender
| certain offenses (such ?s
i Victim characteristics also ap

‘ s ke an arrest wh e _
, more willing to ma lated to this is the relationship between the parties, |f the vicy, ¢

w
T‘ | factors matter, as well. Re ) fach that 3
| d the offender know one another, thereis lessof a ¢ ance tha an arrest will be Made d
i “ One significant issue is whether race plays a role in th-e.decmon 0 stop, questiy, it
: nd search motorists, a practice referred to as racial profiling. There s evidence that ™
racial, profiking e [:).;::;5; - rities are searched more often than whites.”” Yet a number of researchers g, i
targeting minority groups because of a belie mino ’ . .68 i .
‘ | mgemey are more likely to be engaged in found little to no evidence of racial profiling. SOC;H ¥ }irglue t};\?ft lthc-aln E\.'en be benfﬁflal‘ ne
1 1 crimival actiy. How could profiling be beneficial? Two Harvar s§ o ars., athias Risse and Richarg be
Ind Zeckhauser, have argued that a significant corre'latxon ?x1st§ bet\:;een membership ;, wc
l ‘ certain racial groups and the propensity to commit certain crimes. of
1 bec
.. itp
ol.
roblems of Policing i
(! LO6 Discuss four major Law enforcement is not an easy job. The role ambiguity, social isolation, and threat of Fai
problems of policing danger present in “working the street” are the police officer’s constant companions, Neaj
What effects do these strains have on police? This section discusses four of the most iness
significant problems: job i i i '
g p Job stress, fatigue, violence, and corruption. want
whee
Job Stress tired
Thi i i ;
n S;o‘r’ril(ﬁlemty of ;helr rolve, the need to exercise prudent discretion, the threat of having P _TJ
- et:li: :f: ]?f having violence used against them, and isolation from the rest of . olice
il expenenc:t on law enforcement officers. It is not surprising, then, that police glvest
,,g A{, Zblsgm tis website to reag sifevem ot Ev:;:}ecndc}))us str;ss, afactor that leads some to alcoholism, depression, p hee
ISsues associated wi : €snows t i . . ; ay, t
’ police stress: http:/lwwwe{j w,,,nh disputes and even incidents of domat {J'OhC-e officers are all too often involved m_mmraj 7o
rvivalinstitute developments are ot lost on pol; e;flc violence that may be linked to stress.”” These * A}
o 20 OE, Vit it e, | jOb-related stress 4 COndition that gy . 1Y OF whom feelsignificant amourtso cha

Stress and burnoy; become | may undermine their enthusiasm and commitment.”
Part of the job, Sregs May not be constant, but at some time

during their career ;
(usually the middle years), m g officers will feel the effects of stress.”

hﬂp'Jlm.copsalive.com‘
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police who feel stress may not be o
community policing.*

(OMBATING STRESS Research efforts have shown that th
cers get in the workplace, the lower their feelings of stress a
departments have attemptt‘?d‘ to fight job-related stress 1,
its effects. Today stress training includes diet informati
meditation, and exercise. Many departments include s
overall wellness program also designed to promote
ness, and good nutrition.® Some programs have inc]
be better able to help the officer cope if they fully un
work. Total wellness programming enhances the p
of officers by emphasizing preventive physical an
because police are aware of the many benefits of th

ltpravides; stress-reduction programs can help offi
police work.*

€ more support police offi-
nd anxiety,® Consequently,
Y training officers to cope with
on, biofeedback, relaxation and
tress management as part of an
physical and mental health, fit-
uded family members; they may
derstand the difficulties of police
hysical and emotional well-being
d psychological measures.*s And
eir job and enjoy the quality of life
cers focus on the positive aspects of

Fatigue

Nearly everyone has been tired at work from time to time, But whereas on-the-job sleep-
iness is inconsequential for many workers, it can lead to disaster for others. No one
wants airline pilots to fall asleep, and the prospect of a truck driver sleeping behind the
wheel is equally disturbing, What about a police officer? A police officer who is overly
tired may be at a higher risk of acting inappropriately or being injured on the job.*’

The problem of “tired cops™® has largely been overlooked, but it should not be.*
Police officers often work lengthy shifts with unpredictable hours. The Boston Globe
investigated one agency and found that 16 officers worked more than 80 hours in a week.
One even worked 130 hours! Although it is difficult to fault anyone for seeking overtime
P2y, too much work can lead to disaster. Here are some examples:

* AMichigan police officer working nearly 24 hours straight crashes his cruiser while
chasing a fleeing motorist. He is critically injured.

l_.

New York City police officers
embrace outside of_ Christ
Tabernacle Church, in the |
Glendale section of ngens, before
funeral services for officer Rafnej _
Ramos, in New York. Ramgs .u‘ad ‘m
partner, officer Wenjian Liu, wert

At o% EHEY
killed on December 20, 2014, as the

g

8 i

2 sat in their patrol carena 11.,\“.‘ I\ \

: o [emaatyl Rrinsie

g _ The shooter, Tsm

£ shvel. Lt

a later killed himse
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MY\ Read the report Tired
(P Cops: The Prevalence and

* Potential Consequences: of
Police Fatigue at https://www.ncjrs
.gov/pdfﬁlesTIerOﬂMBd.pdf. What_
else besides what is briefly discussed in
this chapter can be done to control the
problem of fatigue in law enforcemept’?
Also visit the National Sleep Foundation

site at https://sleepfoundation.org
/sleep-topim/shiﬂ-woﬂ(-qnd-sleep.
and research the effects of shift work OHJ

\sfeep-related issues and fatigue.

REALITYCHECK
Myth or Reality?

Veteran police officers receive
the most citizen complaints.

MYTH. Younger and less-
experienced officers receive the
most complaints,

Why do younger and less-
experienced officers receive the
most complaints? Can training
solve the problem? If S0, what
kind of training: academy or
on-the-job?

police brutality Usual

ly invoives syeh
actions as the ;y5e of abusive language, the
unnecessary yse of force or Coercion threats
prodding with Nightsticks ’ '

, ’ Siopping and
Searching people o harass them, and sg gn

Corruption Exerciging legitima
for 'Mproper reasong Of using illeg
achieve approyeq goals.

142

te discretign
al Meang to

iff’s deputy working al'one drifts off a deserted hi
e In California, a sheri his patrol car crashes into a tree.

ghwa}’ and is
s hen le staying awake, runs a req Jjp., .
killed instantly wh ho has had trouble stay s © TeUlight j
o An officer in Flor;ldas, i::’tooa van driven by a d‘eputy.sherlff, injuring him ¢ evere| .er
patrol car and crgsv :ing home from working in Ohio nods‘ olff at the whee], begip,
e A police Ofﬁcerd :ut of traffic, and runs off the road, striking and killing may
erving in an ;
J's(:;ging down the sidewalk.

can be done to control police fatigue? Ope Option ;
CONTBOLLING FAT:]ilif)e‘C/}:;a;fforts during scheduling to ensure that officer dos nfzt,
admimstrator; to emrtime. Another is for administrators to adopt policies that place lim,
lwox.'k t00 muc OZ jobs. Many officers moonlight as security guards, which May affey
1;at_lonrs] ci?les‘;ggr;eiformance. A recent government report offered severa| other recoy,.
their on- =

mendations for limiting fatigue.

Violence and Brutality | |

Evidence shows that only a small proportion of Ofﬁce‘rs are copthually involved jp use.
of-force incidents. Why do these cops continually geF involved in violent confrontatiopg
Aggressive cops may overreact to the stress of police wo.rk and at_the'same time fe|
socially isolated. They believe that the true source of their frustration is beyond thei
reach, so they take their frustrations out on readily available targets: vulnerable people
in their inmediate environment.*

What kind of police officer gets involved in problem behavior? Are some officers
“chronic offenders”? Research seems to show that a few officers are in fact chronic
offenders who account for a significant portion of all citizen complaints. The officers
receiving the bulk of complaints tend to be young and less experienced.” Efforts to deal

with these “problem cops” are now being undertaken in police departments around
the nation.

CURBING VIOLENCE Because incidents of brutality undermine efforts to build a
bridge between police and the public, police departments around the United States have
instituted Specialized training programs to redyce them. A number of larger depart-
ments are institl?ting fearly warning systems to change the behavior of individual officers
z.}&zel;:\;erlnfgn 1tq;ntlﬁed as .having Performance problems. In most systems, problem
and use-of. forit ‘r;ed by th_e{r b.e'haV}Or p_roﬂles: citizen complaints, firearm discharge
Pursuits and vehicuIlJ;frt;’ = lmgatl.m.]’. incidents of resisting arrest, and high-sp © o
by the officer’s immf‘-diat:n;zge' 'I.‘he Initial intervention generally consists of a review
if problems continue; some cfsirsv::ior’ \;rho advises the Qfﬁcer Ofthe sancti?ns he f;:j.s
ogists. Evaluations of early warnin © reterred t.o C.Ounsehng, training, or police psy¢ 9

8 Programs indicate thag they are quite successful
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VARImES OF CORRUPTION Police devi- mate use of discretion: jf the oﬂiczgrllgoes

e can inclu de. a number of activities, [ a 80 for money, that is an abuse of police
eneral sense, it m\_folves misuse of authority Power:

by police officers in a manner designed to
){el dp ersonal gain for themselves or others.%

°

Source: Michael Johnston
and Public Policy in Ame
Cole, 1982), p. 75.

Ac!ivel Criminality, This is Participation
y pohce In serioyg criminal behavior
Police May use their positi |
Power to commiy the very gry
Ty Crimes th

entrusted with contralling. e
Bribery ang extortion. T
Practices in which law
arg explpiled Specifically to raige money.
Bnhgry is initiated by the citizen; extortion
Is initiated by the officer,

. Political Cormuption
rica (Monterey, CA: Brooks/

his includes
enforcement roles

However, debate continues over whether a desire for personal gain is an essential part of
corruption. Some experts argue that police misconduct also involves such issues as the
unnecessary use of force, unreasonable searches, or an immoral personal life and that
these should be considered just as serious as corruption motivated by economic gain.

Scholars have attempted to create typologies categorizing the forms that the abuse
of police powers can take. When investigating corruption among police officers in New
York City, the Knapp Commission classified abusers into two categories: meat eaters
and grass eaters. Meat eaters aggressively misuse police power for personal gain by
demanding bribes, threatening legal action, or cooperating with criminals. In contrast,
grass eaters accept payoffs when their everyday duties place them in a position to “look
the other way.’

Other police experts have attempted to create models to better understand police
corruption. It may be possible to divide police corruption into four major categories, as
depicted in Exhibit 6.2.

(AUSES OF CORRUPTION No single explanation satisfactorily accc?u‘nts
for the various forms the abuse of power takes. One view holds that pohc1'ng
tends to attract individuals who do not have the financial Taedns to main-
in a coveted middle-class lifestyle. As they develop the cynical, ;l}it: g r(;f
Wian police personality, accepting graft g all—.tcti) O;iei:zx}'}efi]on police
ihieving financial security. A second view is that the “3 tieir own supervi-
10y, coupled with low visibility among the PUbhc aﬁ' d perspective holds
s makes then likely candidates for corruption A liovsard many forms
A corruption is a function of society’s ambivalence et e
of Vice-related criminal behavior that police Ofﬁceri,lr corruption because
"enforceable laws governing moral stanc.iardsgronr?ining law enforcement.
&Y create large groups with an interest in un: bef deprived of their chosen
®¢ include consumers who do not want to 3 i lI:after the legal closing
orm of recreation—people who gamble, want to drin

U5,0r patronize prostitutes.
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57, was charg
murder for killing a
Houser allegedly got into
s as he was movi

Knapp Commission A pubiic body that
led an investigation into police corruption in New
York and uncovered a widespread network of
payoffs and bribes.

meat eaters A term for police officers who
actively solicit bribes and vigorously engage in
corrupt practices.

grass eaters A term for police officers who
accept payoffs when everyday duties place them
in a position to “look the other way.”

e officer Lowell Houser,
ed with ﬁrst-degreed

a man when he was (_:ff uty.
an argument w1thl

ing into a house in
Nieves was unarmed.
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REALITYCHECK

Myth or Reality?

Thousands of people are fatally
shot by police each year.
MYTH. Fatal police shootings are
very rare. On the order of 350 to
400 people are fatally shot each
year.

Media portrayals in the news and
on television make it seem that
police shootings are more com-
mon. Why? What are the impli-
cations for police work of a view
that police shootings are more
common than they really are?

LO7 Distinguish between
deadly and nondeadly
force—and methods for
controlling each

deadly force Force that is likely to cause
death or bodily harm.

suicide by cop A form of suicide in which
@ person acts in an aggressive manner with
police officers in order to induce them fo shoot
to kill.

TABLE 6.1 Police Response in
Encounters with Citizens in Which
Use of Force Was Reported

Types of Force Used o
Threatened by Police Percen
Pushed or grabbed 535
Kicked or hit 126
Sprayed Chemical/pepper
Sora pp 49
Blectroshock wes n
(stun gun) . “
Pointed gun 256
Threateneq force 76.6
Shouted at resident 75'5
Cursed at resident 39.1
Number (in thousands) 54.7
Source:
w':lz:d Matthew B Duroge Contacty
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mmander can be demoted or forced t, resj
found guilty of corruption.” Close scruy,
" officer morale and create the impression that lh'e

ntly, a co

. Consequé -
them her Command 18

officers under his of
if someone under

bya department; hofve‘l’;:’i ; . . .
officers own supervlsc_) . outside review l')oar s or specm. p.rose'cutors, Such 5
Another approacl'l is .0 New York and the Christopher CoTnm.lssmn. in Los Angele
the Mollen Commissno{l m‘den ts of corruption. However, outside Investigators anq Spe.
to investigate reported mf} rited by their lack of intimate knowledge of day-to-day oper.
cial prosecutors are oftendm end on the testimony of a few officers who are willing 1,
ations. As a result, they dep elves from prosecution or because they have a compelliy
cooperate, either to save themS aluators also face the problem of the blue curtain, which
moral commitment. Outsit.je e:fﬁcers o] theic departiniens under scrutiny
is quickly .drszq w'hen E:vﬁven developed review boards that monitor police behavio;
Somg ;urnsdlcFlon:Ii ate civilian complaints. Although police agencies in some
and tactxg:. and inve bface d citizen reviews, others find them troublesome. Depart.
communities h?ve 'emmost likely when oversight procedures represent outside inter.
e OPPOS}“}T s:ff lack experience with and understanding of police work, ang/
ffrrzszf;i(g);ir;;icesses are unfair. Despite serious .rejservati.ops about citizen oversight,
many law enforcement administrators have iden‘tlﬁed posmv.e outcon}es from hav.ing
a review board in place. These include imprpvmg comr‘numty ‘relatlons, enh’ancmg
an agency's ability to police itself, and (most important) improving an agency’s poli-
cies and procedures. Citizen oversight bodies can recommend .changes in the way the
department conducts its internal investigations into alleged misconduct and can also
suggest ways to improve department policies governing officer behavior.%

can lowe
strust them.

Use of Force

How much force is being used by the police in the United States today? Despite some
highly publicized incidents that get a lot of media attention, research reveals that the
use of force is not very common. A national survey on police contacts with civilians,

sponsored by the federal government, sheds some light on this issue.” The following are
among the survey’s most important findings:

R ;

:E heztgzﬁtce;loile c}:;rcent of US residents age 16 or older had a face-to-face contact
Contact between police and
younger residents,
Overall, about 9 out o
Properly.

An estimated | 4
against them duoir o Of People stopped Py police had force used or threatened
M during their mogy recent contact

Blacks anq Hispanj
: Panics were t :
during traffic Stops. % WO to three more times likely than whites to be searched

The datg
fPh)’sigal force, byt (2) there ) relatWe]y few contacts with police and the public i“"o.lve
f?‘rce S applied. A5 Typ), 6 1sehem to be race anq ethnic differences in the rate at Whi
m.g or shouung_ And EVer; t }TOOW;, alvf of the force incidents involved more than scul-
reent) 1 ugh African Americans (82 percent) were less Jikely that

0 feel thyt i
d properly during a contact, the gre!

of citizeng of a]| race:l ihe police setg
nces of the Contact, considered police behavior to be appropriate give" !

the public was more common among males, whites, and

f 10 persons who had contact with police felt officers acted

indicate that ()

DEad[y Force
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5 Compmy |
Who sh, Y used, g
Ot ang |; » 1€ term (g, el
Officer 101 s kills o su adly force ; ¢ ofli€
; C S A sugpac refers to the fa police
EJusuﬁCaHnn fP t who fleeg from gr ‘ actmn's 0 I . g an
Law Or the yge of dead) Test, assaults a victim, or !

Y force can be traced to English -




low, in which almost every criminal offense was a felony and bore the death penalty. The
useof deadly force in the course of arresting a felon was considered expedient, saving the
state the trouble of conducting a trial (the “fleeing-felon rule”).!?

Although the entertainment media depict hero cops in a constant stream of deadly
shootouts in which scores of bad guys are killed, the actual number of people killed by
the police each year is usually around 400, although that number is disputed by some
(see accompanying Contemporary Issues in Criminal Justice box).!® And some of these
shootings may even be precipitated by the target as a form of suicide.'™ This tragic
avent has become so common that the term suicide by cop has been coined to denote
icim-precipitated killings by police.!s

(ONTROLLING DEADLY FORCE Because the police use of deadly force is such a serious
e, ongoing efforts have been made to control it. One of the most difficult issues in
“ntrolling the problem was the continued use of the fleeing-felon rule in a number of
dates. In 1985, the Supreme Court outlawed the indiscriminate use of deadly force with
decision in Tennessee v. Garner. In this case, the Court ruled that the use of deadly
force against apparently unarmed and nondangerous fleeing felons is an illegal seizure
Ftheir person under the Fourth Amendment. Deadly force may not be used unless it
“Decessary to prevent an escape, and the officer has probable cause to believe that the
"5pect poses significant threat of death or serious injury to the officer or others. The
"jority opinjon stated that where the suspect poses no immediate threat to the officer
410 threat to others, the harm resulting from failing to apprehend the suspect does
ot iUStify the use of deadly force to do so: “A police officer may not seize an unarmed,

“18erous suspect by shooting him dead.”'% _

Mdividya] start)e jur)i(sdictioni still control police shooting' policy. Some s;lates
\ ®adopteq Statutory policies that restrict the poli::e use of vplence. ”0;12325 \ ::s
adora : training in the use of force. So-called “force contmullllms.vin Wt
Wopjee,. - umber of police departments, bub e A1 gra}cllua' Ytflglle n(;gndezdl)’
fOrco Jective reasonableness” standard, which is dis.cus:)sed furt erflfl;J e
h fﬂ “ction below, Also see Figure 6.1 for a “ranking of types o .

\Jalg i d polic
Not ' . : i rough internal review and policy
Mikip ner Way to control police shootings 1 throug since 1972, the New York

; le, ,

¥ 8 Y police administrative review boards. For example, § e an officers
o Depart h nducted an internal investigation any

artment has co
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Dylan Noble, 19, is pj
moments before bei%;t ah
kﬂl_ed by police in Fresno,

California, in 2016. Two officers

stopped Noble’s truck while searching
for an armed Suspect. Video captured
by officers’ body cameras shows Noble
refusing repeated warnings to show
both of his hands or be shot. An
autopsy revealed Noble was drunk

at the time of the shooting and had
traces of cocaine in his body.

Types of force

I Verbal control commands

Control holds (e g., escort,
pain-compliance holds) s
Y

Chemical incapacitants
(e.g. OC, CS)

CED (e.g., Taser)

e — e

Strikes/punches

S —— ' e ——

Chemical/kinetic hybrids
(e.g., pepper filled projectiles)

Baton/impact weapons

Incapacitation holds
(e.g.. neck restraints)

¥

Kinetic weapons or muni}tions
(e.g.. beanbag projectile)

\

-
[ Firearms

FIGURE 6.1 Relative Ranking
of Force Types

i ed from Michael R. Smith, Robert J. Kaminshl,
xﬂml:y ?’dAal:)):m Lorie A. Fridell, John MacDonald, and Bruce
Kubu, A Multi-Method Evaluation of Police Use of Force (h{
cornas Final Report to the National Institute of Justoe (Wash
ington, DC: National Institute of Justice, 20 l}o;. Tall!: 31 j ¢
p. 3-22, https://www. ncjrs.gov/pdffiles 10 umnls_ l " ._:\ it

-
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; ice

Getting at the Dark Figure of POIIEZW data
) : + America.

e E:IaTSaltr:a a';f-: include those

erences

As you know by now, th K U
source we covered in Chapter 2 is I|m|rc_ed. offi ot o
who fail to report crime, some people fail to fully disclos e (i
in victimization surveys, and self-reports require that peop

ften fail
i ta collection instruments o
Crime continues to evolve, too, and da s otk .

_What you may not know is th ada !
- I?f: I;hpoaoct(langs Ho:’v often do police shoot and injure of kill? &,utpnsmgllrr.
g:ta are in shoﬁ supply, and they sufter from the same limitations as

i ta.

beg%zngu?:au of Justice Statistics (BJS) collects data on contacts bg::vt:gg
the police and the public, including information about use-of-force, e
most recent survey is from 2008. Cuts to iedgral funding for research, g t
federal government research, have made it difficult to collect current a a.
BJS also collects data on homicide trends in the United States, including
information on justifiable killings. It is possible to extract from those data
some estimates for the incidence of police shootings. We used the samle
data to arrive at our estimate of approximately 400 justifiable police homi-
cides each year. Our estimate is just that: an estimate. Available data are
simply nadequate.

In a February 2015 speech, not long after Ferguson, FBI Director James
Comey expressed dismay over the lack of police shooting data:

Not long after riots broke out in Ferguson late last summer, |
asked my staff to tell me how many people shot by police were
African-American in this country. | wanted to see trends. | wanted
to see information. They couldn't give it to me, and it wasn't
their fault. Demographic data regarding officer-involved shoot-
Ings is not consistently reported to us through our Uniform Crime
Reporting Program. Because reporting is voluntary, our data is
incomplete and therefore, in the aggregate, unreliable.

Geoffrey Alpert, a University of South Carolina professor and police force
expert. is also frustrated by the lack of data: “How can we address concerns
about 'use of force,” and how can we address concerns about officer-involved
shootings if we do not have a reliable grasp on the demographics and circum-
stances of those incidents?” David Klinger and his colleagues also lamented
t‘ng “paltry” state of data on police shootings: “How often do American police
_offlcers use deadly force against citizeng? And what is the role of citizen race
;na the dteadg [f;;ré:: picture? Unfortunately, neither Question can be answereg

acton| use existing nati i
e g national data on police yge of deadly force

Some agencies are very forthcoming with thei -of-
ers not 50 much. How transparent a pol?ce de[th(ralltrnL:eSn? iof ol
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Shootings

Triming| charges are

more or less the same The state’s attorney general now Publisheg "

shooting data on its website "
Strangely enough, the best data we have are generateq by the g

Crowdsourcing is also becoming a popular method of Measurin a

shootings. Following 1S & quick summary of the more well-known a"egmgﬁhce

to official reporting.

Washington Post | .
The Washington Post maintains a comprehensive listing of Police Shog

ings going back to 2015. The database, whi;h is based on ews repyy,
public records, Internet searches, and' original reporting, reported oy
fatal police shootings in 2015 and 963 in 2016. That is more than oy
the federal government's estimate. Unfortunately, the Posps data g
go back before 2015.

Deadspin

The website Deadspin claims to be compiling information gn BVery police.
involved shooting in America, going back to at least 2011. The site g up an
open submission form so members of the public could submit reports. This
crowdsourcing approach is designed to cast as wide a net as possible. ft ig
not clear if data are still being collected, but between August 20, 2014, ang
December 7, 2015, 2,181 fatal police shootings were reported.

Fatal Encounters

The website Fatal Encounters, maintained by D. Brian Burghart, the editor ang
publisher of the Rerio News & Review, uses several data Sources to count
police shootings. Paid researchers tally shootings from such sites as Killeg
By Police and The Homicide Report, published by the Los Angeles Times
Public records requests are also submitted, and the site also relies on crowd-
sourcing. As of early 2017, the site has cataloged more than 18,000 records
of people killed by polics, going back to January 1, 2000.

Whose numbers should be believed? It is tough to say. At least the
future holds a measure of promise. On December 18, 2014, President
Barack Obama signed into law the Death in Custody Reporting Act of
2013. The law requires states that receive certain federal justice-related
funds report to the US attorney general on a Quarterly basis information
concerning “the death of any person who is detained, arrested, en route

‘0_'"CafCEration. or incarcerated in state or local facilities or a boot camp
prison.”

Vs

Sources: pallas OpenData, hnps://www,dalIasopendata,com/: Attorney General of
Texas,fpouce Office Involved Shooting Reports,” https: Jlonww texasattomeygenerd
-D«fla‘)[‘;/éi;/nearf:&;o_fficer-invoived-shouling-repon; G.P. Alpert, “Toward a National
237-233 - 2'1,’5?”[;'”“"'“‘3" Shootings," Criminology and Public Polcy 15 (2016)
and the M,i30~E '| - Kinger, R, Rosenfeld, D. Isom, and M. Deckard, “Race, Crime.
193-222 a1 192(.) 09y of Deady Force,” Criminoiogy and Public Pofcy 15 (2016)
oraphicsiationay 79107 Post.“Fata Force,” tips:/fuww washinglonposto"
~p0|ice-shoolinnij polce-shactings-2016y; Deadspin, http://deadspin.com/deadsp
it e 02 UPCate-Were-Still-go-1627414202: Fatal Encountfs.

i www.falaiencounters,org/, (URLs accessed April 2017,)
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Nondeadly Force

Nondeadly force is force that is unlikely to cause death or significant bodily harm. Non-
deadly force can range from the use of handcuffs and suspect compliance techniques to
rubber bullets and stun guns. Officers resort to nondeadly force in a number of circum-
stances. They may begin with verbal commands and then escalate the force used when
confronted with a resistant suspect. Researchers have found that the crime in question
is strongly linked to the type of nondeadly force used and that officers are also influ-
enced by past experience, the presence of other officers, and the presence and behavior
of bystanders.'** And even though nondeadly force is used more often than deadly force,
itisstill relatively rare—and at the lower end of the severity scale (e.g., grabbed by officer
instead of hit). Researchers have estimated that police use or threaten to use nondeadly
force in only 1.7 percent of all contacts and 20 percent of all arrests.'®

(ONTROLLING NONDEADLY FORCE In Graham v. Connor, the Supreme Court ruled
that issues related to nondeadly force must be judged from the standpoint of a reason-
able officer (formally called “objective reasonableness”).“‘” For ex.ampie, say aln off;cir
s approached in a threatening manner by someone wielding a knife. The assailant ails
05top when warned and is killed by the officer, but it turns out later that the shoo;ulxg
"ictim was deaf and could not hear the officer’s command. The officer wo?ld .no; lI)e e
lable i, ot the time of the incident, he had no way of knowing the person’s disability.

Less-Lethal Weapons

bout a thousand local police forces have started using so-called
abo

n
the past feyy years, opular are Tasers,

5 i cts. By far the most p
v WEIPONS: o) subdle CEHE LIS yproducing intense muscle spasms.

which de“vCr electric shocks Wlth Iong wire ter:‘taCles, s that shoot rubber bullets,
er technologies include guns that shoot giant nets, gun ey
d lighy that can temporarily blind a suspect, among many

i f force."" They

help reduce police use of forc ;

] elsearCh R bt weapontsh:;/aZan bi limited in certain situations, such
&

}?SO hedige suspect resistance but f drugs or are in very close proximity (e;-g..
' foctiveness box for
o L3pects are under the influence o Focus on Effectiveness box

legg |
| companying
“oth N three feet) 1o officers.!"? See the accomp

T Possible limitation of Taser use-

NG:
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AP Images/Al Hartmann

PROFESSIONAL,

Kristine Biggs Johnson
breaks down as e, attorney, Bop
Sykes, plays a YouTube video frc;m a
law enforcement dash camera when
shle was shot in the eye. She filed

a a\-\'rsuit against a Morgan Coun
Sheriffs (Utah) deputy %nr improt:et
use of deadly force aqainst her. The
sho?tmg was deemed unjustified by
Davis County Attorney Troy Rawlings,

but no charges were filed against the
deputy,

nondeadly force Force that is uniiety 1o
cause death or significant bodily harm

LO8 Explain the importance
of less-lethal weapons

less-lethal weapons Weapons
designed to disable or immabilize rather than

kill criminal suspects.
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jnst them in court. But the Fifth Ame

apd i i inatinn T nd
B elf-incrimination. The courts haye ment guarantee

from 8¢ . Py used thj S people the ri
ats from using physical or psycholg his phrase to prohibit la\:'g:r:fto(:: -
€ment

{ . # ical C 2 .
ther 10 confess or give information, gical coercion while ip

) Confessj terrogatin
1 5 sus
coerciom force, tnc_kery, Or promises of lenje ons ob_tamed from defegnda:teqs to get
worthiness is questionable, NCy are inadmissible because tl: through
eir trust-

. » the Su
taken int_o Cfls.t ody,'.” Custody occurs when a pers:i};sl:oi affter a defendant hagf;:::
whenan individual is arrested. The Court maintained that befor - lt:) Wal}( away, such as
aperson who has been arrf:Sted or is in custody, they must 'mf;et © pol.lce an question
or her Flft_h Alme'ndment r.lght to be free from self-incriminatio;m'ls? {“dl\'ldual 0 s
py the police issuing what is known as the Miranda warning, whi ) b is is accomplished
o the following: » Which informs the suspect

. Hehasthe right to remain silent.
, Ifhemakesa statement, it can be used against him in court

, Hehasthe right to consult an attorney and to have th
. ea .
of the interrogation. ttorney present at the time

+ Ifhe cannot afford an attorney, one will be appointed by the state

If the d‘efendant 1S not‘ given the' Miranda warning before the investigation, the evi-
dence 9bta11"1€d from tl'}e mterl:ogatlon cannot be admitted at trial. An accused person
can waive his or her Miranda rights at any time. For the waiver to be effective, however,
the state must first show that the defendant was aware of all the Miranda rights and must
then prove that the waiver was made with the full knowledge of constitutional rights.
People who cannot understand the Miranda warning because of their age, mental hand-
icaps, or language problems cannot be legally questioned without their attorney present;
ifthey can understand their rights and then waive them, they may be questioned."* The
Supreme Court has decided a number of Miranda-related cases over the years. The key
cases are summarized in Exhibit 6.3.

Miranda is now a police (and a prime-time television) institution. It is not sur-
prising that today police administrators who in the past might have been wary of
the restrictions forced by Miranda now actually favor its use.!* Yet in spite of its
acceptance, critics have called the Miranda decision incomprehensible and dnflﬁcult
to administer. How can one tell when a confession is truly voluntarY.or when 1t' has
been produced by pressure and coercion? Aren't all police interrogations essentially
coercive?''® To ensure that Miranda rules aré being followed, many d Fpartme.ms now
routinely vid ; ations." Nonetheless, the Miranda decision continues to

y videotape interrog

bean important one.

Search and Seizure
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Miranda warning The requirement that
police officers inform suspects subjected to
custodial interrogation that they have a constitu-
tional right to remain silent, that their statements
can later be used against them in court, that
they can have an attorney present to help them
and that the state will pay for an attorney it they
cannot afford to hire one.

REALITYCHECK
Myth or Reality?

The police are not required to
advise all arrestees of their
Miranda rights.

REALITY. Miranda rights need
be read only when custody

(such as arrest) is coupled with :
interrogation. |

Police departments may adopt E
more restrictive policies, however, |
requiring Miranda warnings any I
time a person is arrested. Should | 1
the Miranda warnings be read f
every time a person is arrested?

or issued by 3
yduct @ search

search warrantAn ord
| ified objects Of

judge. directing officers to cof
of speciﬁed premises for spec!
persons and bring them befo

re the court.




EXHIBIT 6.3 Important Miranda-Re

—

lated Decisions OVEr the Years

Fare v. Michael C. (1978) The Miranda warning applies only to the right 10

" ) 7 ‘4:5‘ .a
have an attorney present. The suspect cannot demand 1o speak to a priest
probation officer, or any other official ""®

New York v. Quarles (1984) A suspect can be questioned in the field wnh‘
out a Miranda warning if the information the police seek is needed to pml(,zc.t
public safety. For example, in an emergency, suspects can be a;k(e(J where
they hid their weapons." This is known as the public safety doctrine.

Oregon v. Elstad (1885) Admissions made in the absence of Mirandawarn-
ings are not admissible at trial, but post-Miranda voluntary siatements (those
made after the warnings are read) are admissible. A post-Miranda voluma'ry
statement is admissible even if an initial incriminating statement was made in
the absence of Miranda warnings.'™

Colorado v. Connelly (1986) The admissions of mentally impaired defen-
dants can be admitted in evidence as long as the police acted properly, and
there is a preponderance of evidence that the defendants understood the
meaning of Miranda."!

Moran v. Burbine (1986) An attorney's request to see the defendant does not
affect the validity of the defendant's waiver of the right to counsel. Police misin-
formation to an attorney does not affect waiver of Mirandarights.'# For example,
a suspect's statements may be used if they are given voluntarily, even though his
family has hired an attormey and the statements were made before the attorney
arrived. Only the suspect can request an attorney, not his friends or family.

Colorado v. Spring (1987) Suspects need not be aware of all the possible
outcomes of waiving their rights for the Miranda warning to be considered
properly given.'?
Minnick v. Mississippi (1980) When counsel is requested, interrogation
must cease and cannot be resumed until an attorney is present. %
Arizona v. Fulminante (1991) The erroneous admission of a coerced con-
fession at trial can be ruled a harmless error that would not automatically
result in overtuming a conviction.'?
Davis v. United States (1994) A suspect who makes an ambiguous ref-
erence 1o an attorney during questioning, such as “Maybe | should talk to

an altorney,” is not protected under Miranda. The police —
questioning. "

Chavez v. Martinez (2003) Failure 10 give @ suspect 4 #ys,, ds
not illegal unless the case Ecomes a criminal issue, ™

United States v. Patane (2008) A voluntary statemen —
sence of a Miranda warning can be used 1o oblain evidence that ‘
used at trial. Failure 1o give the warning does not make seisyrg o ; A
illegal per se.'””
Missouri v. Seibert (2008) Miranda warnings must be given betoee inger,,
gation begins. The accused in this case was interrogated ang COnfesgeg iy .“
absence of Miranda warnings. Miranda rights were then read, gty h W,’
the accused "re-confessed.” The pre-Mirandia questioning was imprope

Maryland v. Shatzer (2010) Miranda protections do not apply if 5 SUspect
is released from police custody for at least 14 days and then st
However, if the suspect is rearrested, then Miranda warnings must e e

Florida v. Powell (2010) The Miranda warnings do not require that the s
pect be advised that he or she has the right to have an attormey present Guring
questioning. It is sufficient to advise the suspect that he or she has the rigt
to talk with a lawyer before questioning and to consult a lawyer at any time
during questioning.'*'

Berghuis v. Thompkins (2010) Unless a suspect asserts his or her Mirand:
rights, any subsequent voluntary statements given after the warnings a2
admissible in court. Simply remaining silent does not imply that a suspect
has invoked Miranda protection,'3

J.D.B. v. North Caralina (2011) Children may be more prone to confessing
to crimes they did not commit, and this needs to be taken into consideration
in deciding whether a police interrogation is also custodial. In other words, e
suspect’s age factors into the Miranda custody analysis.'®

Howes v. Fields (2012) A prisoner questioned about events that occurs
prior to his or her incarceration is not considered “in custody” for Miranda pur
poses. In this case, Fields, the inmate, was free to walk away from questoning
and go back to his cell,'

U My

ﬂa{(,,:,u 3

Vicer s

Protester Peter Weston is
searched by police after being
arrested for declining to leave a
demonstration in Seattle on May 8,
2017. Climate activists opposed to
oil pipeline projects demonstrated
at several JPMorgan Chase bank
locations, calling on the bank not to
do business with TransCanada, the
company pushing for the Keystone
XL oil pipeline,
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2001, the US Supreme Court decided on
sing) devices in law enforcement. The
{ 4 man who had been growing marijua
N’M’d d thermal imager to detect heat esca
:-mﬁd hat the roof over the garage and one s;
ot compared 10 the rest of the hor‘ne~and
! 3 rnes Based 1080 tt{::;gg ngthcler information, 4 search warrant was ob-
et More than uana plants and growing equipment were found.
1o sought to ave the evtldence excluded from his trial, arguing that police
2 thermal imager without a warrant was itself a search and therefore
i daton of me'Fouﬂh An‘!endment The Supreme Court agreed. Now law
srcement officials must first secure a search warrant before being able to
qct hermal imager Scans.
t " fast forward to the present. A new technology, through-wall radar, can
; el evEn MOre detail than thermal imagers. Although thermal imagers
ieal only escaping heat and cannot see inside buildings, through-wall
ar permits police to learn where and how many people are inside a build-
g, & distances of up to 50 feet,'The handheld Range-R, manufactured by
o/Tea Corporation, looks a lot like an ordinary stud finder. It ig designed
1 he held up against the wall outside a room of interest, then, like a finely
yned motion detector, it sends radio waves through the wall designed to
stect the smallest of human movements, even a person's breathing. Impor-
e |y, 1t does not show a picture of what is inside, only information on a
it | goualreadout about how many people are inside and how far away they are.
| " The benefits of through-wall radar are obvious: knowing who, if anyone,
] | «uehind closed doors can go a long way toward protecting officer safety and
rexdess loss of life. CyTerra says its device is “[d)esigned to increase situation
axaeness in urban environments [and] provides its users with vital intelli-
e necessary to safely undertake a variety of law enforcement and search
i rescue operations.” Of course, though, through-wall radar raises consti-
- 1 unal concerns. If thermal imager use constitutes a search, then why would

the role of thermal imaging
case, Kyllo v. Uniteq States
n'a in his home. Police used
ping Kyllo’s house. The scan
de of the house was relatively
much warmer than neighbor-

s

. uded the
their man was hiding inside the hor?zci:s ir
emphasize that through-wall ace o

d other information to believa

rtheless, the
radar will face additional bgmcod:rll ok F:are o

vith only new opportunitieg for law enforg
to catch criminals but also new risks for abuse and new wae'yzem

invade cw;titut?onal rights. ... Unlawful searches can give rise not
pniy 'to_ civil claims but may require the suppression of evidence
In cnminal proceedings. We have little doubt that the radar device

deployed here will soon generate many questions for this court and
others along both of these axes.

Denson petitioned the Supreme Court for review, but it denied certiorari.
For the time being, the Tenth Circuit's decision officers the only guidance in
this interesting area of Fourth Amendment jurisprudence.

CRITICAL THINKING
1. Should through-wall radar be used more often in policing?

2, What other technological advances in law enforcement raise Fourth
Amendment questions? Why?

Sources: Kylio v. United States, 533 US 27 (2001); Brad Heath, “New Police Racars
Can ‘See' Inside Homes," USA Today, January 20, 2015, http://www.usatoday.com
/story/news/2015/01/19/police-radar-see-through-walls/22007615/; L3 Communica-
tions CyTerra, Range-R, http://www.cyterra.com/products/ranger.htm; United States v.
Denson, 775 F.3d 1214 (Tenth Cir. 2014). (URLs accessed April 2017.)

AP \mages/taine Thompsan

A warrant cannot be issued unless the presiding magistrate is presented with suffi-
. dent evidence to conclude that an offense has been or is being committed and that the
| suspect is the one who committed the offense; this is referred to as the probable cause
r Tequirement. In other words, the presiding judge must conclude from the facts presented
| bythe police that there is probable cause a crime has been committed and that. the P;rson
lace to be searched is materially involved in that crime; there must be solid evidence
timinal involvement. _ _
Searches must ajsf) be reasonable under the circumstances of the crime. Pol;:; (;r(;;l(l)(rl
0t be able o get a warrant to search a suspect’s desk drawer for 71 ml:;xngrlsaon,s };ouse
“d police obtain a warrant that allows them to tear dowtrll Fhe ;V:Si(si gredpunreasonable
U it is suspected that they contain drugs. A seart B ° of personal privacy,
"0 it exceeds the scope of police authority or 1 highly m-vasweissuz see the accom-
Nif it reveals incriminating evidence. For more on the privacy i

*¥ing Criminal Justice and Technology box.

e to conduct investigations and

t under certain circumstances,
or exceptions are:

:ARRANTLESS SEARCHES To make it easier for pdoiir::a

i g Public safety, the Supreme Court has rule e
N S may be conducted without a search warrant.

warrantles .

his exception 1§ that t

SUES IN POLICING:

{s made incident

is valid if it
s searchisva ting officer must

§ .
‘earch incident to q valid arrest. A he arres

lawfy] arrest. The reason for t

CHAPTER 6 * 12

PROFESSIONAL,

probable cause The evidentiary criterion
necessary to sustain an arest or the issuance of
an arrest or search warrant; less than absoiute
certainty or “beyond a reasonable doubt,” but
greater than mere suspicion o “hunch.”
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REALITYCHECK

Myth or Reality?

Some warrantless searches
are permissible as long as the
police have probable cause.

REALITY. Certain types of
warrantless searches are per-
missible, but not all of them._ For
example, it is never permissible
for an officer, with probable cause
but no warrant, to enter a private
residence in the absence of
exigent circumstances.

Has the Supreme Court created
enough exceptions to the Fourth
Amendment warrant requirement?
Why or why not?

stop and frisk The situation when police
officers who are suspicious of an individual

run their hands lightly over the suspect's outer
garments to determine whether the person is
camyng a concealed weapon . Also called a
patdown or threshold inquiry, a stop and frisk
is mtendead to stop short of any activity that
could be considered a violation of Fourth
Amengment rights.

the accused, protect himself or herself, presery, th
m accused from escaping from custody, p,

evidence of the Cn]awaI the officer retains what he or she finds 1fitlis COnnecteq
cause the search is icerts Permilted to search only the c‘iefendants Person ang
with a crime. The offi diate physical surroundings that are unde, his

i (endant’s imme |

e el 'dete ingly, the Supreme Court recently decided that officer,

her control.'™ Interestingly> s
or

g l nfOrrnatlon ona Cell phOnef “
an t, W 't 0 ta Warra“', SealCh dl ital 1
¢ 101, V 1 h u

U 136 ) i
persons arrest. k Terry v. Ohio decision, the Supreme Court

-k [n the landmar ; eld

Stop mu{_fnskf-ﬁlclzrs can perform a stop and frisk when they have reasonapy,

that police © is afoot. For example, say the individyg) i

i imi tivity

icion to believe criminal ac ' ‘
susp';l:cr)l?ing outside a closed store and peering through Fh,e windows. In such ;
Szzlel the officer has a right to stop and question the individual and, if the .
case,

cer has reason to believe that the person is cafrying a clzon};:-ealed weapon, may
frisk the subject—that is, pat down the person’s ou{er clothing for the purpos
of finding a concealed weapon. If an illegal weapon is If‘(;!.md, thén an arrest cap
be made and a search incident to the arrest pc?rformeq. : .Woulc-i it be .legal to pat
down a person merely because that person is standing in a hlgh-cnme neigh.
dz Probably not. The Supreme Court suggests that an officer would need

borhoo
if the person ran away when he spotted the police

more suspicion—for example,
approaching.'*

e Automobile search. An automobile may be searched without a warrant if there s

probable cause to believe the car was involved in a crime.'® Because automobiles

are inherently mobile, there is a significant chance that evidence will be lost if the
search is not conducted immediately; also, people should not expect as much pri-
vacy in their cars as in their homes.'** Police officers who have legitimately stopped
an automobile and who have probable cause to believe that contraband is con-
cealed somewhere inside it may conduct a warrantless search of the vehicle that is
as thorough as a magistrate could authorize by warrant.

Bf.:cause traffic stops can be dangerous, the Court has ruled that if a police officer
perceives danger during a routine traffic stop, he can order the driver and passengers
frolr'n the car without suspicion and conduct a limited search of their persons to ensure
St(:) ice olfﬁcer safety,!! Po!ice officers can search the car and passengers after a traffic
mu}:,t a\;e clxing.ztas dthe search is reasonable and related to officer safety.'*? Usually, the search

mited to the area under the driver’s control or reach. Also, if someone in the

vehicle is arre
offense ofarrezte:; ?}fﬁcsers can only then search the vehicle for objects related to the
> & e supreme Court announced in Arizona v. Gant.\**

¢ Consent search. | L.
therefore, neithernaivca:::;tn t search, individuals waive their constitutional rights;
be legal, the consent must ben(?r probable cause need exist. For a consent search t0
search.™ Although it ha b given voluntarily; threat or compulsion invalidates the
s Deen held that voluntary consent is required, it has also

been maintaj
ined that the pgl;
ir ri olice e _
their right to refyge the Seafch e are under no obligation to inform individ uals of

Plain-viey, search, Ev,
€Xpectation of privac;ntghen n object is in a house or other areas involving &
general public. If 5 pic efobje“ can be freely inspected if it can be seen by
3 e ol e officer Jookg through a fence and fjuana grO“'mg
articles are conside;ed tSearc%l Warrant is needed for th, per man{)u plzcs
i;ﬁ;atin?d to seize the; ll)«i In plain view, anq thereforz irsoel:;zg :‘?a"z:t mel
ctrcumstances. Tl;e Supr,
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Jed in Kentucky v. King, it is constitutional]
Jeci : i have probable caus
1 They can also use deadly force 1o terminate car chases ¢

afety risks, as was decided in 20141+

Y permissible for officers to forci-

wi(hin’
Public S

gxclusionary Rule

usionary rule provides that al] evidence obtained by unreasonable searches and
i inadmissible in criminal trials. Similarly,
jrure

» it excludes the use of illegal confes-
der Fifth Amendment prohibitions.

sions uP olice agencies were created in the mjd.
"\ﬂ: (;b[))’ unreasonable searches and seizures was ad
obtail in criminal trials. The only criteria for adm
ernmeﬂtss incriminating and whether it would help t
Jence _V:’l 914, the US Supreme Court established th
Tt_len_. lv United States, when it ruled that evidence obtained by unreasonable search
l;f;tseizyufe must be excluded from a federal criminal trial.' In 1961, the Supreme

Court made the exclusionary rule applicable to state courts in the landmark decision
o‘"\{app V. OhiO.l5|

The

The excl

nineteenth century, evidence
mitted by state and federal gov-
issibility were whether the evi-
he judge or jury reach a verdict.
€ exclusionary rule in the case of

(ONTROVERSY AND CURRENT STATUS When the exclusionary rule applies, valu-
ile evidence may not be usable at trial because the police made an error or failed to
obtain 2 proper warrant. This means that guilty defendants can go free when the police
mike mistakes, intentional or otherwise, What's more, because courts frequently
decide in many types of cases (particularly those involving victimless offenses, such as
ambling and drug use) that certain evidence should be excluded, the rule is believed
tresult in excessive court delays and to affect plea-bargaining negotiations negatively.
Infact, however, the rule appears to result in relatively few case dismissals. Research
efforts show that prosecutions are lost because of suppression rulings less than 1 per-
went of the time, 52

Over time, the Supreme Court has been diminishing the scope of the exclusionary
nle. For example, evidence is admissible in court if the police officers acted in gﬁ)od faith
by first obtaining court approval for their search, even if the wztrrant they.recewed was
deficient or faulty.'* This has come to be known as the good faith exception.
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REALITYCHECK

Myth or Reality?

Legal loopholes enable guilty
criminals to go free in alarming
Numbers,

MYTH. One of the supposed
loopholes is the exclusionary rule,
discussed in this section, Atthough
it can result in the Quilty going
free, it is rarely invoked, Police
mistakes and misconduct that lead
to the exclusion of evidence are
extremely rare. And many suspects
in custodial interrogation situations
waive their rights and agree to talk
with police, contrary to movie and
television depictions.

Despite the evidence, many peo-
ple still feel that the exclusionary
rule is a loophole. Why do such
perceptions persist?

exclusionary rule Evidence seized in
violation of the Fourth Amendment cannot be
used in a court of law.

good faith exception The principle
that evidence may be used in a criminal trial,
even though the search warrant used to obtain
it is technically faulty, if the police acted in good
faith and to the best of their ability when they
sought to obtain it from a judge.

i [ instream law enforcement use, researchers have been
back to hy y i -lethal weapons. As Tasers have found their way into mains . : _
Yau 1 thzao tEIS f hapt?r i seﬁtlo;lhon 'e::s;?]tthan eﬁe?:tive alternative to conventional use-of-force measures. This research has yeeldgc a :gé: crzr:’?; Sf
Welgong rgne's ion of whether €y p to very critical. Staunch advocates of Tasers include the mgnufaclttlnrer and much of the l\Lawter;'s a?c s
", Crig i'nc[ugz]%gorl vterty)lsuhpprg::]w:ights organization Amnesty International. It has been especially critical of Taser deaths. Most rese
3 st notably hu

i line and his
i i i ects than pepper spray. And as Eugene Pao
x ore effective at incapacitating susp _ e and e
“::a':l?rllzl rTesearcn hasdshown ;Ps;rT ?r?jirrsy acfm"l;ared to other force measures.'* Dozens of studies have also concluded that po.
» 1aser use reduces offi

i i imals and healthy human volunteers.
ucted in laboratory settings on amm_a .
v CRRHEIT T O P beenncewg reports of fatal and nonfatal Taser incidents. They found that suspect

arch is necessary if we are
ths, but they concluded that more (ese is ;
T?srﬁ:)g;apolicy guidelings because of potential unanticipated consequences

ould Tasers be used? When should they not be used?
/law/Digests/ECWarticles. html.
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somewhat unpredictable. Some of his opinions sided s

. : quarely with criminal defendants when he felt government
power was too overreaching. For example, in Maryland v,

: King, a case which permitted police to take and analyze DNA
cheek’ swabs from arrestees as part of the normal booking procedure, Scalia wrote: “I doubt that the prouc? men who
e o y;qtétfqé charter of our liberties would have been so eader to open their mouths for royal inspection.”

Scalia was also an “originalist,” meaning he interpreted the Constitution as it was originally written. He
defined originalism in this way: “The Constitution that I interpret and apply is not living but dead, or as I prefer !
to call it, enduring. It means today not what current society, much less the court, thinks it ought to mean, but }
what it meant when it was adopted.” Scalia would also let it be known, in a particularly eloquent manner, when
he felt an issue and/or case was “beneath” the Supreme Court. This came out loud and clear in his dissent in PGA |

Tour, Inc. v. Martin, a case in"which the Court decided whether a disabled professional golfer could use a motorized
cart during play: X

~

It has been rendered the solemn duty of the Supreme €gurt of the United States, laid upon it by
Congl'gfs in pursuance of the Federal Government’s}o‘&wgr “[t]o regulate'Commercé with foreign Naﬂons.
and amcﬁ@‘t’he several States,” to decide Wh_atr\k’Golf. I am sure that the Framers of the Constitution,
aware of the 1457 edict of King James II of Scotland prohibiting golf because it interfered with the
practice of archery, qully expected that'§6oner or later the paths of golf and government, the law and

. the lifks, ‘would once again cross, afd that the judges of this august Court would some day have to
wrestle with that age-oldgfitiépfidential question, for which their years of study in the__ ave so well

~prepared.them: Is someone riding around a golf course from shot to shot really a golfer?y

Part 3 of this text covers courts and adjudication. Chapter 7 provides an introduction to the court system as

-?Mof the prosecution and the defense. Chapter 8 covers pretrial and trial procedures. Pretn'a‘l topics
include bail, charging the defendant, plea bargaining, and diversion. The trial section of Chapter 8 summarizes the

trial process and the legal rights defendants enjoy. Chapter 9 looks at punishment and senFeqcing- The Chaptegf
beginps with the history an‘d goals of punishment, and then it moves into specific types of sentences. Chapter -

wraps up with a review of capital punishment and the.controversies surrounding it.

v , "‘FM s
1 ﬁggm‘c°um, Prosecution, and the Defense . X . [ )
. §' i Chapter 8 Pretrial and Trial Procedures T3 5 ﬂ q

g Chapterd Punishment and Sentencing l
A i '\\ 157 |




REALITYCHECK
Myth or Reality?

* Every state has just one court of
last resort.

« There are almost no formal
Qualifications for federal judges.

* Elected $@te judges can be
affiliated with a political party,

* Prosecutors base their charging
decisions solely on legal factors,
sueh as the seriousness of the a
offense.

* Privately retaineg defense
attorneys are more effective than -
court-appointed defenge attorneys. -

tion
Courts, Prosecution,
and the Defense

owerful actors in the criminal process. They enjoy
IgSEcubals are P deciding whether to bring charges againg
enormo™ d1scret10ff . licing, prosecution is mostly a “public,” o
e su‘sp:(:t;(.)l:;zeo?f)icers z;re “commissioned” by the states i,
a(:]\;;:ngi;t V:::kc;t:;o;ecutofs are typically county employees a‘uthorized to
practice law in their respective states. But as we dl.scussed b.ack m.Chapter!r,
law enforcement is increasingly becoming privatized. Police officers can't
be everywhere, so businesses, communities, and other stakehold'ers have
taken it upon themselves to pay for their own security. There are signs that
prosecution might be headed in the same direction.

Most large jurisdictions have both the financial means and the work-
load to justify employment for several full-time government prosecutors.
In smaller jurisdictions, however, it is often cost prohibitive to hire and
retain such employees. How, then, do these less populous areas ensure
they will have prosecutors to bring cases against suspected criminals?

. effective proposal will be granted the

Th i ’
) €re are benefits ang drawbacks tg this approach. On the one hand. it
not that Outsourcing fully turng :
The attorneys who big




LO1 Describe the varying
structures of state court
systems

state courts of limited
jurisdiction Courts that have jurisdiction
over misdemeanons and conduct preliminary
mestigations of felony charges

160

of the competitive bidding process for prosecution, law professor Maybe|
Romero cited this concern:
While “[e]fficiency gains are the major reason that governments enter
into privatization agreements,”...the use of outsourced prosecution
services, particularly those hired through an RFP/competitive bidding
process is dangerous, subjecting the hired prosecutors to much of the
same political pressure as elected officials while also generating unusual
and outsized pressures to prioritize budgets and fine/fee generation.?
Questions of how efficiently use government resources and ensure justice
are not easily answered. Whether it is for prosecution, defense, the judiciary, o
even court structure, people have a wide range of ideas for how best to promote
fair and cost-effective criminal justice operations. This chapter considers ,
number of such proposals, beginning with the courts.

The criminal court is the setting in which many of the most important decisions in the
criminal justice system are made. Eyewitness identification, bail, trial, plea negotiations,
and sentencing all involve court decisions. The criminal court is a complex social agency
with many independent but interrelated subsystems: administrator, prosecutor, defense
attorney, judge, and probation department. The entire process—from filing of the ini-
tial complaint to final sentencing of the defendant—is governed by precise rules of law
designed to ensure fairness. However, in today’s crowded court system, such abstract
goals are often impossible to achieve. The nation’s court system is chronically under-
funded, and recent economic downturns have not helped matters.

These constraints have a significant impact on the way courts carry out justice. Quite
often, the US court system is the scene of accommodation and “working things out;
rather than an arena for a vigorous criminal defense. Plea negotiations and other nonju-
dicial alternatives, such as diversion, are far more common than the formal trial process.
Consequently, US criminal justice can be selective. Discretion accompanies defendants
through every step of the process, determining what will happen to them and how their
cases will be resolved. “Discretion” means that two people committing similar crimes
may receive highly dissimilar treatment. Most people convicted of homicide receive 3
prison sentence, but about 5 percent receive probation as a sole sentence; indeed, more
murderers get probation than the death penalty.’

In this chapter, we examine the structure and function of the court system. The US
court system has evolved over the years into an intricately balanced legal process. To
carry out this complex process, each state maintains its own state court organization
and structure, and the federal court has an independent trial court system. These ar¢
described next.

State Courts

Every state maintains its own court system. States are free to create as many courts & they
wish, to name courts what they like (in New York, felony courts are known as supren
courts!), and to establish specialized courts that handle a single type of legal matteh
such as drug courts and domestic courts. Consequently, no two court organization® are
exactly alike. State courts handle a wide variety of cases and regulate numerous persond
behaviors ranging from homicide to property maintenance.

Courts of Limited Jurisdiction

Eﬁg’:&d;ﬂg on the jurisdiction in which they are located, state courts of limitffi
jurt c IOI’I, are known by a variety of names—municipal courts, county cov't™ u.\\.
courts, and metropolitan courts, to mention just a few. They are known &*° our®
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SPECIALIZED COURTS A growing phenomenon in the United States is the creation of

ialty courts that focus on s
specialty cou one type of criminal act, such
N 4 . S > as drug courts an
health courts.* All cases within the jurisdiction that involve this Partgicular typedoll‘r;i?r::

Tre Queens Treatment Court (QTC) is a drug court designed for first-time
nonvioient drug offenders. Participants who meet eligibility requirements are
yoeally given the option, in the form of a plea agreement, to either join the
J7C program or receive felony probation (cases could also go to trial if no
pia agreement is reached). The court seeks to reduce recidivism by pro-
wiing a range of services, including treatment, to offenders who are arrested
n Queens County, New York. The mission of the QTC is “to provide offenders
with the tools necessary for long-term sobriety, using court-supervised treat-
ment and case management services as an alternative to incarceration.”

The QTC uses a postplea adjudication model. This means defendants
sant by pleading guilty to a drug charge. They also agree to serve out a
= of incarceration if they fail out of the drug treatment program. Par-
tiation runs for 12 months, divided into three treatment phases. Each
Wase requires four consecutive sanctionless months before participants
% move to the next phase. All participants appear in drug court each week
@ 1% start of the program, with gradual phase-out of court appearances
" ter stages of treatment, Treatment is individually tailored to the needs
o'each defendant.

Elects on Crime/Recidivism
“seachers compared QTC participants to similar defendants who had

%,
"t both treatment and control group memo
o 1 0ne year, only 10 percent of OTC partc

: 1830 1031 percent in the control QTOUZ' Aﬂe;enl for the C
'8 percen roup, 42 P2
o for the treatment 9rOuP: "o orre orogram p
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The Queens (New York) Treatment Court

of the largest recidivism impacts of any drug court nationwide that has been
evaluated...”

Thinking Critically About Research

The researchers who evaluated the QTC could not use an experimental
research design, as doing so would raise serious ethical questions.
In other words, it would not be fair to randomly assign participants to
treatment and control conditions (why should some people benefit from
treatment and others not benefit?). They did, however, conduct a rigorous
quasi-experimental design that ensured comparability of treatment and
control groups. Also, they evaluated a large sample of individuals and
tracked their behavior over time. Finally, recall that offenders who refuse
to participate likely receive several years of felony probation or take their
chances at trial. This means there was minimal potential in the study for
what researchers call a “selection effect,” or the idea that those who vol-
unteer to participate are the most likely to succeed anyway. QTC partici-
pants arguably chose treatment to avoid harsh penalties, not because they
were amenable to treatment in the first place.

QUESTIONS _ -

1. Should specialized courts require up-front guntyl ptrieas? for participa-
tion? Is such a plea a strong motivator for completion

2. |s it fair for prosecutors to present plea _agreements similar t;oa?ose
used in the QTC? In other words, is it fair to offer defendan an
opportunity to participate in treatment or face a felony probatio

sentence?

Source: CrimeSolutions.gav, *Program X
www.crimesolunons.gov/Progrumpetilnls \;S D= . L

: |, Dana Fox-Kralstein, _ ke
Michael Re’"pemn Bader, and Michael Magnan. The New York Stafe :‘ ”cm o
e Pﬂm'cl'm;lls and Impacts (New York: Center for Court Innovation, «
vation: PolICiEs. .
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(‘:(f; CONTEMPORARY ISSUES [\ 2100
Specialized Courts

Drug Courts _
The drug court movement began in F 2
prison overcrowding due in large part‘to an to u
Drug courts were created to have prlmary 1u_ns
substance abuse and drug trafficking. The aim e El B
offenders into intensive treatment programs rather N e OFE
Today, nearly 3,000 drug courts operate across the Uni e
COUﬂSI address the overlap between the public health threats sre . gquently
and crime: crimes are often drug-related, and drug abuoers i
involved with the criminal justice system. Drug courts provt_de 2n Sl
to address these problems by linking the justice system with ea: p
and drug treatment providers, while easing the burden on the already

taxed comrectional system.

Ith Courts

B':seercljtlg:g?;aon the organization of drug courts, mental healthl courts focus
their attention on mental health treatment to help people with emotional
problems reduce their chances of reoffending. By focusing on the need for
treatment, along with providing supervision and support from the community,
mental health courts provide a venue for those dealing with mental health
issues to avoid the trauma of jail or prison, where they will have little if any
access to treatment.

Community Courts

Community courts are also becoming popular. Rather than targeting specific
types of problems such as drugs or mental health, these courts take a more
generalized focus. The main concern with community courts is providing
“accessible justice” for residents who cannot easily get to downtown court-
houses and focusing on quality-of-life offenses that may not be seen as top
priority in traditional criminal courts. Community courts often have several
on-site services available, as well. The first community court was Manhattan's
Midtown Community Court,

ing problem of

ida to address the growing p!
s x of drug-involved oﬁendors.
diction over cases involving

is to place nonviolent first
prison.

Domestic Violence Courts

Several jurisdictions across the country have created their own domestic vig-
lence courts. Brian Ostrom described domestic violence courts in thig way:
They “seek to coordinate with medical, social service, and treatment pro-
viders and establish special procedures and aternative sentencing options

are funneled i

Eramcied ZCL). ct}}:ec(s);;i:;alry court, where Presumably they will be resolved promptly

Crimina] Justice box. Also

cussion of the Queens (Ne
What makes specializ

Center for Court Innovat

®*  Out
Jud

Collaboration,
agencies, map

10D, specialized courts

Comes are eleyqy

ed above py
i1 . ocess. mai . ; T
icial Monitoring i crin'calplud * The main concern is reducing recidivism.

Specializeq
Y of whj

ive outcomes. Success necessitates Systemwide gy
to prorréott‘:‘:f;igoing commitment of judges, health care profession!?s 2
trOU an rosecution, and citizens who witness violent acts,” Today, ™y vathe
Doncer:.)C violence courts are in operation nationwide. Given hoy, Mew
:?emzz\:vever. not many of them have been evaluated.

n Courts S i
ghl;de Island created the nation's first gun court in 1994, Unlike Some

the other specialized courts, this gun court was concerned mainly iy, m‘rn?.
mizing delay and ensuring that gun oﬁenoers recen{ed the toughest Penalteg
the law allows. Other gun courts emphasize educating dgfendants about o
violence and safety. Many such courts have focused their efforig On juveni

gun offenders.

Other Specialized Courts | |
There are specialized courts for many d|fff_3rent types of crime and S0Cial prop.
lems. In addition to targeting the preceding crimes, specializeg £ourts haye
been formed to deal with everything from homelessness and sex offenses 1,
parole reentry and teen bullying. We have moved well beyond the world of
the traditional limited jurisdiction court. Limited jurisdiction courts stjy exist,
but these are often being supplanted by courts whose jurisdiction is not only
limited but also very narrow.

—

CRITICAL THINKING

1. Do you believe that specialized courts are needed for other types of
crimes, such as sex offenses?

2. Should a judge preside over a specialized court, or should it be
administered by treatment personnel?

Sources: US Department of Justice, “Drug Courts,” hitp://www.ncjrs. gov/pdffiles1
/niif238527 .pdf; Shelli Rossman et al., Criminal Justice Interventions for Offenders
with Mental Miness: Evaluation of Mental Health Courts in Bronx and Brookiyn, New
York Washington, DC: US Department of Justice, National Institute of Justice, 2012);
Brian J. Ostrom, “Domestic Violence Courts: Editorial Introduction,” Criminology
and Public Policy 3 (2003): 105-108: Office of Juvenile Justice and Delinquency
Prevention, “Gun Court—Providence, R, Profile No. 37,” http:/Awww. ojjdp.gov/pubs
/gun_violence/profileB?.htmi: Greg Berman, John Feinblatt, and Sarah Glazer,

Good Courts: The Case for Problem-Solving Justice (New York: New Press, 2006)
{URLs accessed April 2017),

are featured in the accompanying Contemporary Issues in

see the accompanying Focus on Effectiveness box for a di
W York) Treatment Court.
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+ Nontraditional roles. Specialized court personnel often assume different roles. For
example, prosecutors in specialized courts are more interested in helping defendants
than in seeing that they are convicted or punished.

v Systemic change. Specialized courts try to change the way the criminal justice system
works.’

Courts of General Jurisdiction

Approximately 2,000 courts of general jurisdiction exist in the United States; they are
variously called felony, superior, supreme, county, and circuit courts. Courts of general
jurisdiction handle the more serious felony cases, such as murder, rape, and robbery,
and civil cases where damages are over a specified amount, such as $10,000. Courts of
general jurisdiction may also be responsible for reviewing cases on appeal from courts
of limited jurisdiction.

Courts of general jurisdiction are typically organized in judicial districts or circuits,
based on a political division such as a county or a group of counties. They then receive
ases from the various limited courts located within the county or jurisdiction. Some
&neral courts separate criminal and civil cases so that some specialize in civil matters
while others maintain a caseload that is exclusively criminal.

State court systems now handle about 94 million new cases each year, a number that

% decreased more than 10 percent in the past decade. The great majority oftheﬁse s
“etraffic related, and about 20 million involve some form of criminal conduct.

APPEllate Courts

= violati i itutional
fdefendants believe that the procedures used were in violation of their consti

i ¢ courts do
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REALITYCHECK
Myth or Reality?

Every state has just one court
of last resort.

MYTH. Most states have just one,
but Oklahoma and Texas have
two courts of last resort.

In Texas, the Court of Criminal
Appeals is the highest court

for criminal cases. The Texas
Supreme Court is the court of last
resort for juvenile and civil cases.
Is this a favorable arrangement?
Why do Texas and Oklahoma’s
courts of last resort differ in their
structure from the rest of the
nation?

courts of general jurisdiction
State or federal courts that have jurisdiction over
felony offenses and more serious civil cases t
(i.e., cases involving more than a dollar amoun
set by the legislature).

appellate court A court that rm\k
a case that has already been tr u\i‘!o m—.:‘; ming
whether the measures used l'\?”:[‘-;t?ﬂy\:: -
accepted rules of criminal prox n‘ x‘\r A w

in accordance with constitutional o
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court of last resort Acourt that s
handles the final appeal on a matter. The "
Supreme Court is the official court of last reso

for criminal matters.

nto evidence |]le'gally seized material impy,
o ask witnesses improper questions, ap,
s that an error has been made, it can

¢ admitting i
prosecutor t
decide
free.
he;c:dg(i)ﬂ one of the appellate courts in the 50 states ,
Is ar; state has at least one court of last resort, usually Calleq
hich reviews issues of law and fact appealed from th‘e trial Coun:.
state supreme court, W fcourts, one for civil appeals and .the’ other for criming| Case J
a few states have two hlgthal criminal appeals clog the n?ltlo'ns court system becmes(')
Many people b-dl-eve]s try to “beat the rap” on a technicality. In fact, criming aPpeg);
many convicted mmmanta e of the total number of cases proce§sed by the Natiop;
represent a small perce o% appeals, including criminal ones, continue to inundate the
appellate courts. All types 97 2 roblems processing cases expeditiously,
courts 80 mOStlioutrtst:et::‘;l:tgegelationshiP of appellate and trial courts ina Mode|
: i ra ¢ .
sta:lf;::tttlr:lclt]tsxre. Each state’s court organization, of course, may vary frop, this

| error can includ
owinga
the appellate court
ow the defendant

dsoop

Judicia ‘ I
charging ajury,d

upon review, |
i |
trial or even a
State criminal appea o
the District of Columbia.

r —
State Supreme Court

Court of final resort. Some states call

it court of appeals. supreme judicial

court, or supreme court of appeals. |

Oklahoma and Texas have two courts |

of last resort, one for civil matters and

‘Sne for criminal.

FImermediate Appellate Courts

Only thirty-nine states have interme-
diate appellate courts, which are an !
intermediate tribunal between the trial {
court and the court of final resort. A~ |

”|

1

majority of cases are decided finally |
by these appellate courts. Four states |
have two intermediate appellate |

{

courts,

Superlor Court 1
H_lghest trial court with general juris-
diction. Some states call it circuit

e —

Some states call it surrogate court,
Tnis special court handles wills,
administration of estates, and
Quardianship of minors and
Incompetents

Probate Court* ‘,

State Judicig| g

court, d[slriqt court, or court of com-
mon pleas; in New York, it is calleg {
Supreme court, |

Municipal Court*
In some cities, it is customary to have
less important cases tried by munici-
pal magistrates.

Y

Domestic Relations Court .
Also called family court or juvenile

Lower Coyrt

These courts, g
€ommon pleas
limited jurisdicti
Criminal cases.

Ometimes calleg f
or cﬁstrict courts, haye |
0N in both cjyi) and |

court.

Speclalty Courts
Drug courts
Ystem Gun courtg®
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rederal Courts

The legal basis for an in.dePendent federal court system is
jjon 1, of the UsS Copstltutlon, Wwhich provides that “the j
gtates shall be vested in one Supreme Couyrt, ang :
from time to time orda1{1 afld establish” The jm
the federal courts have jurisdiction over the la
and cases involving admiralty and maritime j

contained in Article 3, Sec-

udicial power of th i
] @ jud e United
nsuch inferior coyrtg as Congress may

pPortant clauses in Artjcle 3 indi
indicate th
ws of the United Stat "

' €s and over treatjes
urisdiction, as wel

1 as over controversies

civil suits between citizens of different states,
of the federal government.

Within this authority, the federal government has established a three-tiered hier-
archy of court jurisdiction that, in order of ascendancy, consists of the (1) US district

courts, (2) US courts of appeals (circuit courts), and (3) the US Supreme Court (see
Figure 7.2).

and suits between a citizen and an agency

US District Courts

The US district courts serve as the trial courts of the federal system and were organized
by Congress in the Judicial Act of 1789. Today, 94 independent courts are in operation.
Originally, each state was allowed one court; as the population grew, however, so did the
need for courts, so now some states have multiple jurisdictions.

SUpTems Cour United States Supreme Court

Appeliate Courts | US Courts of Appeals

urts .
§ ional Circuit Courts of Appeals
| ngc'?)i?tl of Appeals for the Federal Circuit

e i US District Cogrts
‘ 94 judicial districts
US Bankruptcy Courts

us Court of International Trade

us Court of Federal Claims

o jal and appellato)

t
Federal Courts Military Courts t(e:ani Appeals
and other entities Court of Ve court
Outside the US Tax jes and boards

nc
Judiclal Branch ol admmmtratlva age i

X. Comp;re and
Your state’s court system Mmﬁﬁ;
"l of & neighbioing tate,

L02 Describe the federat
court system




writ of certiorari An order of a superior
court requesting that the record of an inferior
Court (or administrative body) be brought forward
for review or inspection.

landmark decision A decision handed
dounbytheUSSupremeertmat becomes
ﬂlelawo!n\emmmasaprecedenl
for resolving similar legal issues.

L e cases involving violations of federy)
- risdiction over .
;uns

Us district courts have

es, inters ;
uestion

ear cases on q .

pings. They may also h Us district cou

. rediction Of the
aliens. The JuHSd;f:resi de in separate stat

may choosé to have t
the federal district court. Finallyt,ate
a resident (or firm) in anothe-'r state,
government ijsapartyina suit.

. R svil rights abus
including i rt will occasionally overlap that of

heir cases heard in either of the states o ;

US Courts of Appeals
There are 13 judicial circuits,
(formally called the “Court of
federal and state appellate court
rights guaranteed by the Constitutio
they determine whet st bro
missal. Instead, they analyze judicial int
instructions) to the jury, and reflect on t
they hear.

Although federal court criminal cases make up only a small percentage of appellate
cases, they are still of concern to the judiciary. Steps have been taken to make appealing
more difficult. The US Supreme Court has tried to limit the number of appeals being

filed by prison inmates, which often represent a significant number of cases appealed in
the federal criminal justice system.

The US Supreme Court

The Supreme Court is the nation’s highest appellate body and the court of last resort
for all cases tried in the various federal and state courts. The Court is composed of nine
members appointed for lifetime terms by the president, with the approval of Congress.
The Court has discretion over most of the cases it will consider and may choose to
hear only those it deems important, appropriate, and worthy of its attention. The Court

chooses some 300 of the 5,000 cases appealed each year, and only about 100 of these
receive full opinions.

When the Supreme Court decides to hear a case,

requesti i . .

jugti::::ii ?ng?::lsf}‘;'f’éoﬁhe proceedings of the case for review. At least four of the nine
€ Lourt must vote to grant the wri iorari case

can be considered for rey g e writ of certiorari even before the

brought by petition for aiew: More tl?an 90 percent of the cases heard by the Court are
i has original jurisdiction for the
the states).

it grants a writ of certiorari,

8. those involving disputes between
reme Court rules op a case, usuall

tate transportation of stolen vehicles, and k;g, . "
s involving citizenship and the right .

es and are involved in litigation of ap amoyy,

federal district courts hear cases where one state Sueg
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each with a court of appeals. EacE circuit’s court of appey
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rt cases on substantive and procedural issues involving
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FISURE 7.3 Tracing the Course of a Case to the us supreme Court
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! Faith and Freedom Coahtu:(n
' i chairman Ralph Reed speaks
4 during a rally in front of the US
Supreme Court on April 19, 2017. The
i Court was hearing oral arguments in
’ Trinity Lutheran Church v. Comer, a
| case about a religious preschool that
| { was rejected from a state program
|
|

that provides reimbursement grants
to purchase rubberized surface 7
material for children’s playgrounds. ’
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The Judiciary -
; - ; i f criminal law. Judges’ duties are quite vari the defel
The judge is the senior officer in a court of crimina . Judg quite varied DorstRE
and far more extensive than might be expected: of theTol

¢ Their primary duty is to oversee the trial process. This means that during trials, time.
judges control the appropriateness of conduct, settle questions of evidence and pro- Clerk C
cedure, and guide the questioning of witnesses, responsit
Jury trial The process of deciding a case * Inajury trial, the judge must instruct jurors on which evidence it is proper to ex- maintainis
| by 2 group of persons selected and swom in amine and which should be ignored. The judge also formally charges the jury by and wage
10 serve as jurors at a criminal trial, often asa instructing it b h : fl ; ; jurors, an
6- o 12-person ry Instructing its members on what points of law and evidence they must consider to Jurors, an
reach a decision of either guilty or not guilty. torneys ar
* Whenajur y trial is waived, in a bench trial, the judge must decide whether the de Court Ad
f}e]ndant is gu1l.ly as charged. If a defendany is found guilty, the judge must decide on The first i
the sentence (in some cases, this jg Iegislatively determlned) which includes choos state adm)j,

ing the type of sentence, its length, and,

4 in the case of i ditions the state
under which it may be revoked, probation, the con s

e jud palicies g,
policJe aiii ctﬁmg')ls and influences coury agencies: probation, the court clerk, the conduct re,
judges li 1€ district attorney’s offjce, Probation and the clerk may be under the Ncorporate,
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3!5 Supreme Court Associate
us’dce_ Anthony Kenned
administers the judicial oath
to Judge Neil Gorsuch as his
w_lfe. Marie Louise Gorsuch, holds a
bible and President Donald' Trump
looks on. The Ceremany took place in
the Ros.e Garden at the White House
on April 10, 2017. Earlier in the da
Gorsuch, 49, was SWOTN in as the Y
113th Associate Justice in a private
Ceremony at the Supreme Court,
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exHiBIT 7.1 Court Staff

—

The most visible courtroom personnel include the judge, the prosecutor, and
e defense attorney. However, many other important court personnel and staff
persons are involved as well. The typical large jurisdiction probably has a mix
ot the following personnel working in the courtroom or courthouse at any given
fime.

clerk Court clerks are responsible for a wide range of duties. Their main
responsibilities include maintaining court records; receiving, processing, and
maintaining judgments; issuing process, such as summonses, subpoenas,
and wage garmishments; preserving the court seal; swearing in witnesses,
wrrs, and grand jurors; collecting fees and fines; handling inquiries from at-
tomeys and other parties; and printing and distributing opinions of the court.

Court Administrator There are two general types of court administrators.
The first is a state employee. In each state, these individuals are part of the
state administrative office of the court, which is usually under the direction of
e state supreme court. Court administrators help develop and implement
micies and services for the judicial branch throughout the state. They also
tonduct research and determine whether judicial needs are identified and
corporated into long-term plans. They establish priorities for the courts, ad-
tdess financial problems and budgeting issues, and manage the use qf tech-
mlogy within a state's judicial branch. The second type of court admimstrgtor
Salocal court administrator. These individuals manage the daily operanqns
o he court, usually under the direction of the presiding judge. They provide
“ninisirative support for court programs, help the court establish new pro-
7ams and evaluate them, and manage purchasing and accounts payable,

among other responsibilities.

urt Security The marshal or bailiff for the court is responsible for court-
"5 Security. In some states, such as California, court seourity is provided
by sherifs deputies who screen people entering the building, prlovude SeCUFlItV
Uring trials, ang transport suspects to court from jail. Dependmg.o‘n. .the ju-
"Sdction, coyrt securty personnel may take on additional responsibilities, in-
thaing some investigation, bond supervising, community service monitoring,

Making arrests as needed.

Legal Staff The larger and more powerful the court, the more likely it wall

have a variety of legal staff. These personnel can include legal counsel (pros-

ecutors and defense attorneys), staff attorneys, research attorneys, and law
clerks. Law clerks are not to be confused with court clerks. Unlike court clerks,
law clerks are often recent law school graduates who assist judges with re-
searching issues before the courts and with writing opinions. US Supreme
Court law clerks are the cream of the crop, having graduated from many of the
nation’s top law schools.

Judicial Support Staff A judge’s support staff may include executive assis-
tants, administrative assistants, secretaries, or a mix of all three. Support staff
members edit and type judicial opinions, create and arrange files, coordinate
meetings, coordinate travel arrangements, answer telephone and e-mail in-
quiries, mail correspondence, and serve as an intermediary between the judge
and other outside parties.

Court Reporter The court reporter records judicial proceedings word for
word. See the Careers in Criminal Justice feature in Chapter 8 for more on
court reporters.

Jury Staff Many courts have dedicated jury personnel who maintain and
review lists of prospective jurors. They may also determine who is eligible
to serve, determine the number of jurors needed, issue summanses for jury
service, and handle requests by jurors for dismissal, exemption, or disqpaliﬁ~
cation. These individuals may also meet with prospective jurors to explain the
process, tell them where to go, and dismiss them from service at the end of

the day.

Other Officers Many courts have representatives on site from other‘cnmm?:

justice agencies. Juvenile court officers may be present whg a_r(:j y?inei f“::e

the authority to take charge of children who come unger the jurisc If |L S

juvenile or family court. Representatives from probation may ass:]t{? nc?ng A

performing presentence investigations‘ @haptq;agft:ﬁeuﬁc?;glis 4o ot
i rtment is pa

(S::;FQ:I; S(:?liétcr]tig :i(\)lggnt?\r; gzﬂi than probation departments in ather states.
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LO3 Summarize the
selection procedure for and
duties of the trial judge

US magistrate judge A federal tria
JJ0Qe who & 2ppointed by a district court judge
mwn;resbsmmcmicammm
the consent of the parties and over certain

REALITYCHECK

Myth or Reality?

There are almost no formal
Qualifications for federal
judges.

REALITY. Kt is true that there are

almost no formal qualifications
for federal judges.

There are ng €xams, no age
requirements, and ng require-
ments that a federa) Judge be 3
US citizen. There is not even g
law degree requirement! Even
50, the federa] judiciary attracts
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. ally imposes minimal sent IGES: o : ‘a P‘fﬂlcu
If a local judge usually be reluctant to arrest offenders for that crime, knowip
flense, the police may e 7 “time. Similarly. if a judge is known to have 3 ;
oasintie ically be a waste of time. ) , m to lberaj
doing SO will basic Y e cretion the Iocal depar“nent may be more lﬂch_ned o eng
attitude toward police disc Rmrax;mem or to pursue cases through easily obtajn, d “;ge
i ctic derone ) ¥
in practices that t::;gictr‘te oriented toward strict use of due process gUarantee woulg
7o & = i] & o iy . . R . R
taP]S. Ho‘}:*"‘:ﬁli es by dismissing all cases inv olving apparent police abuses of Persony
stitle such acti S DY dIS
freedom;'_ ict attornev’s office may also be sensitive t? ].UdlCial z.lttitudes_ The distr
The IS~€r;1: forgo inﬁictments in cases that the presiding magistrate expressly i
ev mig g cases ™ .
azom A quasi-criminal and in which the i}udge has been known to take only
siders < "
ornographer
cen action, such as the prosecution of p ‘ |
et i P?d requests by prosecutors for leniency (or Severity) in o
Finally, the judge considers req ) >e¢ ¢ . _
A - these requests is important if the police and the distr;
tencing. The judges reaction to thes : o
ttorney are to honor the bargains they may have made with defendants to Secure infy.
attorney \ . o wit .
‘ i ilty 2 informers that th )
mation, cooperation, or guilty pleas. When police tel P ﬂ:y Wl!i g
j 4 1 ion, ¢
convince the judge to go easy on ther.n to secure require —— ey Wlﬁiohen
discuss the terms of the promised leniency wnt}? r‘epresentat?es of the Cf)llft-.lfa judge
ignores police demands, the department’s bargalnu‘]g'pow?r is severely dlmmlshed, and
communication within the criminal justice system is impaired.

Judicial Qualifications and Selection

Judicial qualifications and selection vary between the federal and state levels, Ip general,
the federal level has fewer formal qualifications and more informal qualifications. The
Opposite is often true at the state level,

FEDERAL LEVEL Federal judges are appointed by the president with the advice
a.nd consent of the Senate. Senate confirmation of federal Judiciary appointees, espe-
cially those.chosen to serve on the US Supreme Court, can be a contentious process.
One_excepn‘on to this process exists for the appointment of a US magistrate judge.
Magistrate judges are federal tria] judges appointed by district court judges who
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e e or's recommendations must b
the 8 special confirmation commi

nother form of judicial selection is popular election. Jud
the Republican, Democratic, or other parties, or without P

ractice is used in a majority of states,
1
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8€s may run as members
e arty affiliation. Although
sets its own terms of appoi
jnsome states, judges are <.:l§cted to -15-year terms and in others to 4-yeaf i):rlrrrlx:j:;[:e;
ey for a map of ju.dlC.lal selection methods by state,

The state of Missouri }?loneered a nonpartisan method of selecting judges. This
Jigaur plan is now used in some manner in the majority of states. The plan consists

LA judicial nominating f:ommission selects and nominates potential candidates for
the bench. In Missouri, the judicial commission is composed of the chief justice
of the state supreme court, three lawyers elected by the Missouri bar (the orga-
nization of all lawyers licensed in this state), and three citizens selected by the
governor.

. Anelected official (usually from the executive branch, such as the governor) makes
appointments from the list submitted by the commission.

3, Subsequent nonpartisan and noncompetitive elections take place, in which in-
cumbent judges run on their records and voters can choose either to retain or to
dismiss them.’

The quality of the judiciary is a concern. Although merit plans, screening com-
mittees, and popular elections are designed to ensure a competent judiciary, it has
often been charged that many judicial appointments are made to pay off political debts
orto reward cronies and loyal friends. Also not uncommon are charges that those
who want to be nominated for judgeships are required to make significant political
wntributions.

\.

m Uncontested retention \
n Different types of elections :

D Nonpartisan elections
elections
(Partisan, nonpartisan, or retention)
Partisan elections

Life tenure or reappointment

7 COURTS‘ PRO

CHAPTER

SECUTION, AND TH

Missouri Plan A method of picking judges
through nonpartisan elections as a way to
ensure that judges adhere to high standards of
judicial performance.

WEB APP

Visit the website of the j
[7 .2 i Center for American

s F10gress, an independent
and nonpartisan educational institute,
and read its article on partisan

judicial elections at https://www
.americanprogress.org/issues
/courts/reports/2012/10/25/42895
/partisan-judicial-elections-and
-the-distorting-influence-of
-campaign-cash/. Do you agree with
the article’s viewpoint? Why or why not?
For a contrasting viewpoint, read the
article “The Case for Partisan Judicial
Elections,” available at the Federalist
Society's website: hitp://www.fed-soc
.org/publications/detail/the-case-for

-partisan-judicial-elections. »
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LO4 Explain the role of the
prosecutor

prosecutor Representative of the slate
{executive branch) in criminal proceedings;
advocate for the state’s case—the charge—
in the adversary trial. Examples include the
attorney general of the United States, US
attorneys, the attoneys general of the states,
district attomeys, and police prosecutors.

D s s ]

REALITYCHECK
Myth or Reality?

Elected state judges can be
affiliated with a political party.

REALITY. This is not true in all
states, but some states permit
partisan judicial elections. This
means a judge can run as a
Demacrat, a Republican, an
independent, or a member of any
other political party.

Should judges be allowed to run
on political platforms? Why or
why not?

During the second day of
testimony in the capital
murder trial of F. Glenn
Miller Jr., at the Johnson County
Court House in Olathe, Kansas,
District Attorney Steve Howe gives
evidence bags gathered at the scene
to police officer Nicholas Berkland to
review. An avowed anti-Semite and
former leader of the White Patriot
Party, Miller was sentenced to death
for the April 2014 slayings of three
people at two suburban Kansas City
Jewish centers,
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The Prosecutor

{ government and the jurisdiction in which he or she fungt
vel ]? Bwn as a district attorney, county attorney, state’s attorp
N vb:r ll?gritlc' the prosecutor is the p’eople’s attorney, who s re
US attorney. W mh? . the public in criminal matters. The prosecutor participa
sible f.or represen;mg,efore and after arrest, prepares legal documents, participa
investigations })Ol' carch warrants, and decides whether to charge a suspect ang
ot?tamm_g arrgi" t 0; SThe prosecutor argues the state’s case at trial, advises the polic
“.m.h Wh_l.Ch 01 ?l::e‘otiationsj and makes sentencing recommendations,
tnclp;é: :;eptl::)f a?e the chief law enforcement officers of a particular jurisdiction theiy

jurisdiction spans the entire justice system process from the time when §earch and arreq
J grand jury is impaneled to the final sentencing decision and
1 duties of a prosecutor:

ier‘
& o
Spon.
tes jp
tes iy

Depending on the le
the prosecutor may

s if 50,
€, par.

warrants are issued or a
appeal. Following are some of the genera

e Provides advice to law enforcement officers during investigation to determip,

whether criminal charges should be filed _ ‘ . |
e Represents the state in plea negotiations, pretrial motions, and bail hearings during
the pretrial stage ' _
e Represents the state at hearings, criminal trials, and appeals
*  Acts as legal advisor to county commissioners and other elected officials

In addition to these duties, local jurisdictions may create specific programs directed
by local prosecutors. One example is career-criminal prosecution programs, which
involve identifying dangerous adult and juvenile offenders who commit a high number
of crimes, so that prosecutors can target them for swift prosecution. Many jurisdictions
have developed protection programs so that victims of domestic violence can obtain
temporary court orders (and, after a hearing, more long-term court orders) protecting

them from an abusive spouse; research indicates that protection orders can reduce the
incidence of repeat violence.!

Types of Prosecutors

In the federal system,

: prosecutors are known as US attorneys and are appointed by
the president. They are

responsible for representing the government in federal district
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ents. In rural offices, chief prosecutors handle many of t and trial and appeal assign-

i he criminal
Where assistant prosecutors are Employed, they often work part time ;‘:iesl'fhe_mfielves.
’ € limite pro-

.onal opportunities, and depend on iti

i;S:ir b P the political patronage of chief prosecutors for
The personne! practices, organizational structures, and political

many pros.ecfltors offices often restrict their effectiveness in investi a:'tmosp]:lere "

ecuting crm:uml offens‘es. For many years, prosecutors have been c%iti::?zigeznf P;OS-

gaining justice away, using their positions as stepping-stones to higher oliticalorff o

and often failing to investigate or simply dismissing criminal cases. thely, how?ve:'cei’

Duties and Characteristics of the Job

+ Paralegals assist lawyers by conducting much of the preparation for trials.

+ Aparalegal’s exact duties vary according to the needs of the office for
which he or she works. However, a paralegal’s work typically includes
assisting with or carrying out client interviews, drafting legal documents,
reviewing pertinent case law, summarizing legal proceedings, and doing
some standard office work.

Paralegals do much of the same work as @ lawyer but within definite
limits. For example, paralegals cannot advise on legal issues.

Atthough most paralegals have general legal knowledge, itis becoming
more common, especially for Jong-term or career paralegals, 10 choose a
feld of specialization.

Jb Outiook

e paralegal profession is expected to grow rapidly in the r}ea( future ggr
Several reasons, most prominently the fact that some .o‘rgamzatlons ne
legal expertise but do not want the extra expense of hiring a lawyer.

‘ - .
Opportunties for advancement are available in targer Offices, especially
N urban areas,

' Utimately, many paralegals use their knowledge and skills to earr:l am
degree and become a lawyer of judge: TeY can &% mnoz;z (i)nsurance
ter-paying careers where legal experience is useful, suc
Ui agjuster,

saiary

' w it) annual saiary

oy Median (half earn above the amount, half eamn belo

. f‘ baralegals Is $48,800
(»:f Owest 10 percent eamed less 112"
Y Md almost $80,000.
*best paid paralegals work for e federal

$30 600, but the top 10 percent

govemmem.

~HAPTER

g CAREERS IN CRIMINAL JUSTICGE /¢

Qualifications
e Much of a paralegal’s work is focused on conducting legal research, so
skills that aid this process are critical.

e There is something of a political aspect to gaining this position because in
some areas, one must be elected or appointed to it.

Education and Training

e Abachelor's degree with an emphasis on writing, analytical, and research
skills is necessary.

e Because much of this research can now be done using computer
programs, databases, and the Intemet, up-to-date computer skills confer
a distinct advantage.

e Most paralegals enter their prof;orsnsiop wmé:[a&néa fr?f‘;l] a m r??sra

approved by the American . L

Eggig(:?;?[;eogi with ayliberai arts degree to enter the field by working
in legal offices and learning skills on the job.

Reality Check

e Relevant education
employment. | |

e Paralegal work involves @ great deal of behind- the-scenes office work

ith both.
and research, SO applicants need to be comfortable wit

Jobs with the most potential for upward mobility will be found in urban
[ ]

settings-

al experience and certification are useful for gaining

nges in the law in their areas of

ith cha
o Paralegals must always keep up with ch
: ianzanon' { L abor “paralegals and e 0
gureau of Labor Statistics. us pepartment O h,! U;M“h“mi i)
Sources: Lé) ;-u,ml/(mnl Qutlook Handbook, ']'W v uw‘l oot Paraio!
e I|énnls.hlm; Princelon Review, A U‘:‘;mu mueh s
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LOS Describe prosecutorial
discretion, and summarize
its pros and cons

improved. Violations of federal laws, such as why,
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investigators, . :
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populations of mfi;(ee other justice system professionals, are now confrommg iSsues
Prosecutors,

ber crime and terrorism and the use of technology both to commj Crime
rel:ted to lcy xel-rlecm after they occur. According to the most recent federa] Survey of
and to solve

prosecutors: L.
At least two-thirds of state court prosecutors had litigated a computer-related Crime
eas =

such as credit card fraud (80 percent), identity theft (69 percent), or transmissioy, of
; hy (67 percent). o )

;};:Lif ?,:l(_)g;?;té (24ppercent) of the offices participated in a state or locy task

force for homeland security; one-third reported that an office member attended

training on homeland security issues. ' -
e Most prosecutors (95 percent) relied on state-operated forensic laboratories to per-

form DNA analysis, with about a third (34 percent) also using privately operated
DNA labs.2

t cop,.

Prosecutorial Discretion

The prosecutor decides whether to bring a case to trial or to dismiss it outright. Even if
the prosecutor decides to pursue a case, the charges may later be dropped if conditions
are not favorable for a conviction; this is referred to as nolle prosequi.

The courts have protected the prosecutor’s right to exercise discretion over pro-
cessing of legal cases, maintaining that prosecutorial decision making can be controlled
oroverturned only if a defendant can prove that the prosecutor let discrimination guide
his or her decision making."* Even in felony cases, the prosecutor ordinarily exercises .
fnuch discretion in deciding whether to charge the accused with a crime.'* After a police
w the sufficiency of the evidence to
filed. In some jurisdictions, this may
fICe at a preliminary hearing. In other cases, the prosecutor

may deci imi ;
y decide to seek a criming] complaint through the grand jury or other information
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% S 131 W iy of
Re g criminal sanction. These inclyde lega]s. !
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has a long hi e
own drug tfse.r, has g history of criminal offend;
ive PhYSical injuries is more likely to be Prosecu:er:id?l:g,

VICTIM ISSUES In some instances, the victim’s b

gons. Some victims may become reluctant to press
FoRspotise Domestic violence cases are often difficult to pros iz

are unlikely to encourage or work with prosecutors even afterpthe ecx;Fe. Som.e vighis

Victim cooperation is a key factor in the decision to prosecute case r')(:}:ce get involved.

being prosecuted are seven times greater when victims are consider:;i ccfo(}))c::::t(i)\fea‘: e

ehavior may influence charging deci-
charges, especially if the offender is a

EXTRALEGAL ISSUES Extralegal factors include the offender’s race, gender, and ethni

backgTQUDd- Of course, due process considerations demand that t},legse Z?san lﬂhmc
acteristics have no bearing on the use of prosecutorial discretion Nonzthe;ma ome
research efforts have found that the race of the offender or victi;n inﬂuencisss, rose.
autorial discretion; others show that decisions are relatively unbiased.' Provin pms'e-l
influence is difficult. To establish bias, a defendant must produce crediiale evider%cri(;lm
smilarly situated defendants of other races could have been prosecuted but were neot "

RES-OU‘RlCE ISSUES Resource issues that influence prosecutorial discretion include the
availability of treatment and detention facilities, the size of caseloads, and the number of
prlosecutors available. In some drug cases, prosecutors may decline to bring the case to
tn.aJ because preparing it for prosecution would demand costly forensic analysis, expert
‘ﬂtpesses, and forensic accountants.? Some research efforts have concluded that the
“mlat?ility of resources may be a more critical factor in shaping prosecutorial discretion
than ,elther legal or extralegal factors. In a world of tight government budgets, a prose-
Qutor’s office may be forced to accept plea bargains simply because it lacks the resources

d personne] to bring many cases to trial.*

he Pros and Cons of Prosecutorial Discretion
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"l kid down the criminal law would be ordered bnlJJt mtolehratbre;.S i e
! i i i uses tha
op the other side, too much discretion can lead to a

2 d with
Ment of itical tures. Although they are charge
itical creatures. .
feryj law. Prosecutors are pol creature, Fions in mind: eing a0 MmANY

n
higy S the people, they also must keep , fore may be
""ET-IP“’ ile casss may },eOPardize their chances of reele‘cnon.e”{‘lz:vy' l(l;](;;re o meried
i f conviction ar : .
thoy, 8 10 prosecute cases where the odds ©
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CHAPTER 7 ¢ COURTS, PRO

SECUTION, AND THE D

REALITYCHECK
Myth or Reality?

Prosecutors base their
charging decisions solely
on legal factors, such as the
seriousness of the offense.

MYTH. Limited resources, along
with several other extralegal
factors, shape prosecutorial
decision making.

Resource concerns are all the
more important in this day and
age. News accounts of courts
strapped for money and prose-
cutors dropping charges against
some suspects to save precious
resources seem all too common
In what other ways are resouce
constraints likely to affect the
administration of justice”
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public defender an attorney usually
employed (at no cost to the accused) by the
government 1o represent Poor persons accuseq
of a crime

adversarial procedure The process of

publicly pitting the Prosecution and the defense
against one another in Pursuit of the tryg,

LO6 Identify the role of
the defense attorney in the
Justice process

jal Ethics |
PrOSecutorIal r's primary duty 1S

cuto tor 2
ugh the prosect rosecu . of the court,
A]:il:::x ngs to seek justice. If t-he l:h,'g, information to the att‘entmnu it
g cent, he or she must brlﬂg ies, prosecutors are sometlm_es caug i 'Cfl conyp.
ll"“‘; - ing out their stated dut 5’upel'Visors to do everythlng.P ossible to obtain 5 Builty
n CT h?”are compelled by thelf_ als concerned to ensure that justice is done. SOmetimeS
drun.1- -h)i,le acting as public ofﬁ‘cl S‘scondud' According to some legal authorities, Uneth.
:;.rdlzmzcl canlead to prosecutorial m:ivqted by the desire to obtain a conviction ang by the
¢ oy 10tive
i e:ls rosecutorial behavior is often nunished by the courts.” Some prosecutors may concey
gd [()hat such misbehavior is rarely Pn fluence juries by impugning the character of OPposing
; ri . o
evidence, misrepresent evidence, 0 instruct a jury to ignore certain evidence, a Prosecuto,

' court may i , ioni i i
witnesses. Even wh)e'rt;z jury or the judge by simply mentioning the tainted evidence,
may attempt to swa

to enforce criminal law, the fundament,| obj;.
discovers facts suggesting that the accuseq j;

ial Misconduct |
Prosecutorial 1S duct is a serious matter, the courts have reviewed such
i i c B
Because prosecutorial mxscoknl ;disruptive statements in court, failing to adhere to sen-
i ior as makin : : X
prosecutorial beenh;::ions pursuant to a plea bargain, making puble: stz;:emer:jts harmfy
omm

:Z[:;Z ::te’s case that are not constitutionally protected under the First Amen ment, and
withholding evidence that might exonerate a defendant. X e discr

Courts have also been more concerned about prosecutors who use iscretion
T vionudictive manner to punish defendants who exercise their legal rights. Three case
ln . . el .
illustrate controls placed on “vindictive” prosecutors:

* North Carolina v. Pearce. In this case, the US Supreme C(')u‘rt heltfl that a judge ina
retrial cannot impose a sentence more severe than that originally imposed. In othfer
words, a prosecutor cannot seek a stricter sentence for a defendant who succeeds in
getting her first conviction set aside.s

® Blackledge v. Perry. The Supreme Court found that imposing a penalty on a defen-
dant for having successfully pursued a statutory right of appeal is a violation of due
process of law and amounts to Prosecutorial vindictiveness, 2 H

® Bordenkircher v. Hayes, In this case, the Court allowed the prosecutor to carry out

threats of increased charges made during plea negotiations when the defendant
refused to plead guilty to the original charge.”

_ These decisions provide the framework for the “prosecutorial vindictiveness” doc-
trine: due process of Jay may be violated if the Prosecutor retaliates against a defendant,

and there is proof of actyg] vindictiveness, The Prosecutor’s legitimate exercise of discre-
tion must be balanced against the defendants legal rights,

The Defense Attorney

The defense attorney s the ¢
cess. The accy

Unterpart of the Prosecuting attorney in the criminal pro-

afford ap attorney, the tutiona] right to counsel, and when the defendant canno!

the private by i h,e cans:?ft(f (rjn o ovide one. The accuged may obtain counsel from
. r i

Public defengey t0 do s if the defendant is indigent, private counsel or?

. Y be assj
indigent later i, this chapter;gned by the court (see the discussion on the defense of the

sed has 3 constj

. the
as well a5 ap officer of the court, As an attorney, th

. . orve
€ defen 1 American B ¢ lnt‘egrlty of the legal profession and to l‘h-“'r‘tv
ense of 5 ¢ ient. ar AssO'Clation’s Code of Professional RESP‘“NN“ .
S¢ altg e i
adVErsaria[ . YS are Viewed

35 the prip, . ‘ Ay an
"€ Procedypa € movers jp what is essentally *
Ju DICATI oN ure used tg dl‘f(‘l'mine truth in the :ldjlld" Lrjon O




N

(in \slmhlhc dclx_u < ladvocate
it for the state), with the j

AT tem, the burden s
oy system, the N'is on the state tq
’J“l The defense uses all means ag jt dispos
Juub '.ing the two parties publicly debate
"'.,h:“- h method of arriving at the lruth’i

tiv
offec o member of the legal profession,

. This system

¢ ; .
hough Imperfect, is thought to be the most
s

N a criminal case.

e rity of the legal profession and t
the

professiO“"

rhe Right to Counsel

. Sixth Amendn'1en.t to the. US Constitution allows
gut what about the indigent cr lmin.al defendant who cannot afford to retain an attorney?
In the 1963 landma‘rk case of Gideon v. Wainwright, the Us Supreme Court took fl):
fyst major Step on the issue of right to counsel by holding that state courts must providee
counsel 10 indigenF defendants in felony prosecutions.?® Almost 10 years later, in the
972 case of Argersinger v. Hamlin, the Court extended the obligation to provide counsel
pall criminal cases where the penalty includes imprisonment—regardless of whether
te offense is felony or a misdemeanor.?? These two major decisions are related to the
ixth Amendment right to counsel as it applies to the presentation of a defense at the
ial stages of the criminal justice system.

In numerous Supreme Court decisions since Gideon v. Wainwright (see Exhibit 7.2),
ihe states have been required to provide counsel for indigent defendants at virtually all
oher stages of the criminal justice process, beginning with arrest and concluding with
the defendant’s release from the system. Today, the Sixth Amendment right to counsel
and the Fifth and Fourteenth Amendments’ guarantee of due process of law have been
udicially interpreted together to provide the defendant with counsel by the state in all
types of criminal proceedings.

Areas remain in the criminal justice system where the courts have not required that
the assistance of counsel be provided for the accused. These include pre-indictment
lineups; booking procedures, including the taking of fingerprints an§ other f(_)rr.ns of
identification; grand jury investigations; appeals bey.ond the .ﬁrst review; dlsall)\l;nary
proceedings in correctional institutions; and revocation hearlflgs aftefr recllease. lever-
theless, the general rule of thumb is that no person can be deprived of freedom or lose 2

lberty interest” without representation by counsel.

for provision of counsel at trial,

P mmages/€emt D Johnson

Sixth Amendment The US constitutional
qmendmem containing various criminal trial
rights, such as the right to public trial, the right
to trial by jury, and the right to confrontation of
witnesses.

Gideon v. Wainwright the 1963 Us
Supreme Court case that granted counsel to
indigent defendants in felony prosecutions.

pefense attorney Teresa .
Mann presents an.argumen
to Fulton County Supef]or Cour:thw
Judge Jerry Baxter dunng the vh[( t
public Schools test—che.atjngltl‘.

in Fulton County Superior Cm' :
Several educators were cun\‘ :\‘ :
April 1, 2015 of rackem?r‘l:‘:’:q‘:
other lesser offegses fu‘l,-“\‘».‘.:f- i
test scores of children ! \
schools. Nine of them were S¢

to prisom.
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EXHIBIT 7.2 Important Gideon-Related D

Fourteanth Amendment guarant'egs the
his or her first mandatory apped
dicatory

Dougias v. California (1963) The
defendant the right to counse! dunng
In re Gault (1967) Juveniles enjoy
mheanm | Alabama fiminary hear
1970) The preliminary
me2n th:ﬂ the aefe'm(arr: enjoys the right to counse! »
W o Hamiin (1972) The Suth Amendment nght to coun
’. 7

extends 1o those accused of committing misdemeanors |

: | in parole revoca-

There is no right t0 COUNSe!

Morrissey v. Brewer (1972)
o0 hearngs > | | -
Gagnon v. Scarpelli (1973) There is no nght to counsel in probation revo
caton heanings ®
Ross v. Moffitt (1974) There is no right to counsel provided for the second,
discretonary appeal *

the right to counsel in adju

ing i a “critical stage.”
latit *

cisions over t

he Years

—

1979) If there is no possibility of confinement. the g

Scott v. lllinois ( unsel does not apply.”

Amendment right to co
(1983)
Morris v. Slappy
ingful” relationship between e 0 et
Whea States (1988) Alrial court can ny the efendants oy,
';élui?:;:‘znomeys representation carries with it the strong DOSsi
of coun

L Y‘:T"

of a conflict of interest.” 59 s ot —
i v. Monsanto (19 Mt is not unconstitutiona O @ gy
UnI:B: :et:,-fne:am's assets such that it forces him or her to rely on 3 0 ,L:
seiz bl

defender.” '
ited States v. Gonzalez-Lopez (2006) A convicted defendant has the
Uﬂ; matic right to a new trial when a trial judge mistakenly refuses t allow

The Sixth Amendment does not fequire g+,
the defendant and his or her attomey » ean.

ut ;
;efendant's paid attorney to represent him.*'

Rothgery v. Gillespie County (2008) The right to counsel attaches e
initial appearance, shortly after arrest.*?

Legal Services for the Indigent

LO7 Discuss the different
forms of indigent defense

To satisfy the constitutional requirements that indigent defendants be provided with the
assistance of counsel at various stages of the criminal process, the federal governmen
and the states have had to evaluate and expand criminal defense services. Today, aboy

3,000 state and local agencies are providing indigent legal services in the United States.
Providing legal services for the indigent offender is a huge and costly undertaking
Although most states have a formal set of rules to signify who is an indigent, and many

assigned counsel A lawyer appointed by
e court 1 represent 3 defendant in a criminal
Case because the person s too poor to hire
ool

contract system (attorney)
Providing counsel 10 indigent offenders by
faving attormeys under contract 1o the county
randie 2l for 5ome) such cases.

require indigents to repay the state for at least part of their legal services (known as
‘recoupment”), indigent legal services still cost over $1.5 billion annually.

Programs providing counsel assistance to indigent
into three major categories: public defender systems, assigned counsel systems, and
contract systems (attorney) (see Exhibit 7.3). Other approaches to the delivery of legal

services include the use of mixed systems, such as representation by both the public
defender and the private bar, law schoo] clj

defendants can be divided

nical programs, and prepaid legal services.

EXHIBIT 7.3 The Forms of Indigent Defense

Public Defender A salaried gtaff of full-time or part-time atlorneys render
rdvgent criminal defense sevices through a public or private nonprofit orga-
wzaton, or a5 direct government-paid employees. The first
progam in the United States opened in 191 3in Los Angeles, p
L2 1 pant of 4 statewide agency, co
naepEndent nonprofit organization or o

Assigned Coungel The appointment is from
YD B Caen, o 4 Juige-ty-judge, court.-
Thes may incie 41, administrative component and 5 se't of
Yoy the: appointment and Processing of cases h, r
bat membens, There are sty main types of aﬁsigr;n;l co?;](i'w

fest, vhich makes Up about 75 percent of all asgj

Pressding judge appoints anomeys on 5 Case
) 45 an an hey, aAsgned Coungeg
yrdinatig ALEIYNE Counge)

I system, The Becond type is
SYSIRm, in which '

appointment of couns
|

ing on the natyre of
edly needed to man

Contract Systems
firms, consortiums or
vynh a funding Source t
tion. In Some instance
required to handle gl
agree to Provide lega|
A thirg System involve

dollar amount of )
'enegoliateg, but ::: contract is reached, At that point, the contract M3y

Source; oy
' J. Del .
Washingion, pe. s, Stte-Funeg Indigent Defense Services. 19

e eland sets up guidelines for the administration of indge
€0al services. The fees awarded to assigned counsels can vary widely, depend
the case. Restructuring the attorey fee systemis indott
tain fair standards for the payment of such legal services

Nonsalarieqd private attorneys, bar associations. B
9roups of attorneys, or nonprofit corporations contet
O provide court-appointed representation in a jurisd
S, an attomey is given a set amount of money &
cases assigned. In other jurisdictions, contract e
fepresentation for a set number of cases at a fixeq fe
® Tepresentation at an estimated cost per case Ul

aWyers are not obligated to take new cases.

reay of Juslice Statistics, 2001).
-/
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h many jurisdictions have a combination of

Ab - programs vary widely and are complicated.
peral, the attorney h"”“SSigned counsel &
case flow is m.inimal, and a full-time p

fenders are usually found in larger urban are
de onionately larger area of the country is
3'§niﬁcam proportion of criminal defendants
sl

the Private Bar

[hO'-‘Sh most criminal defendants are represented by publicly sup
o private attorneys who specialize in criminal practice. Becaus
red in law school for criminal work, their skill often results

rial courts. Some nationally known criminal defense altorr‘l

fees in celebr:.ated and widely publicized cases, but this occurs rather infrequent|
come also represent high-profile offenders accused of committing heinous crimes((lsee thyel

P
the t
for la

System is used in less populated are, N
ublic defender is not needed PubT'S'

as with high case flow rates. So a'ilhou lli H
served by the assigned counsel systemga

are represented by public defenders, '

from their experience in
eys represent defendants

these programs, statewide public !\

ported lawyers, there

LO8 Summariz
e
e most lawyers are not the pros and

cons of private attorneys

m‘)mpan)’iﬂS_C(fm?mpomry Issues in Criminal Justice box for more on this).
Besides this limited group of well-known criminal lawyers, some lawyers and law

firm

(mall percentage of the private bar practicing criminal law.

pefending the Despised

\iram Conrad, head of Boston's Federal Public Defender Office, was the lead
e attomey for Dzhokhar Tsarnaev, the man convicted and sentenced
1 die in connection with the Boston Marathon bombing on April 15, 2013.
e has been called a terrorist sympathizer, an enemy combatant, and Amer-
2 ‘most reviled lawyer.” Why? In addition to defending Tsarnaev, she has
myesented a number of other infamous criminals, including shoe bomber
Rchard Reid, who is locked up in a "supermax” prison in Florence, Colorado,
4 Rezwan Ferdaus, who is serving 17 years in prison for plotting to bomb
te Pentagon and US Capitol with remote control aircraft. Conrad, a former
ewspaper reporter tumed attorney, takes a measure of delight in defending
hgh-profile suspects. “There are very few clients I've had who | didn't like,"
sesaid. "If you scratch the surface, many have had difficult lives, and as their
ewper, | sort of see them whole, not just as a person charged with a crime.”
Judy Clarke, another lawyer who served on the Tsarnaev defense team,
Yes also defended her share of America’s most despised criminals, including
e Unabomber, Ted Kaczynski, Eric Rudolph, the man who detonated a bomb
4% 1996 Olympics in Atlanta, and Jared Loughner, who shot former Rep-
istative Gabrielle Giffords and 18 others outside a supermarket in Arizona
72011, Al three men received life in prison rather than the death pena_lty.
Who strongly believes people are not born evil, is known for spending
undreds of hours getting to know her c! ients—all to put on the bes_t defense
Pssble. She has even been called “St. Judy” because of her devotion Fo [ler
“e1ts, Clarke is also vehemently opposed to the death penalty, believing
:OC’EW should not legalize killing. This motivates her work anq helps explain
“_”’She has succeeded on several occasions in sparing her clients the death
aty. Many defense attorneys clamor for the spotlight but not Clarke. ;
vid Hoose, another prominent defense aﬁorney, drew artention." 0(;
1ok jn representing Kristen Gilbert, a veteran hospital nurse who qu e’
" Batlent by overdosing them with drugs. She, Ike spieral o g'ﬂﬁﬁf
2%, also sentenced o a long prison term rather tnan exicutsvho s
7 Uag Weintraub and Jay Schiachet represented Ariel Castr0,

CHA

G TR A E3INCRIMINASIUSTICEN
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s serve as house counsel for such professional criminals as narcotics dealers, gam-
blers, prostitutes, and even big-time burglars. These lawyers, however, constitute a very

sentenced to life in prison plus 1,000 years for kidnapping, rape, and murder.
He, too, was able to avoid the death penalty, but he later committed suicide in
prison. Like many of their colleagues, Weintraub and Schilachet are opposed
to the death penalty: “We saved him from potentially lethal injection and
20 years on death row, which would have cost the taxpayers and the commu-
nity millions and millions of dollars, and we spared the women the anguish
and ‘revictimization’ of events.”

Most of the criminals these attorneys represent cannot afford counsel,
much less attorneys with such successful records. Sometimes, anti—death
penalty groups help foot the bill. Other times the defense attorneys serve as
court-appointed counsel and work for a rate similar to that of others tasked
with representing lower-profile defendants. Rarely are they in it for fame and

fortune.

CRITICAL THINKING
1. Should those accused of the most heinous crimes be represented by

the likes of Judy Clarke and Miriam Conrad? Does it matter whether
the death penalty is in play ina particular case?

2. What about those accused of less serious offenses who cannot afford
representation? Do they get the same zealous defense?

3. What, if any, inequities are perpetuated by the current system we have

in place?

ss, “An "All-Star Team” to Defend Accused Boston Bomber

i : jtor.com
Science Monitor, January 2, 2015, hitp:/Avww.csmon
o-defend-accused-Boston -bomber

rst,” The New Yorker, September 14,

Sources: Henry Ga
Tsarnaev," Christian
JUSA/Justice/2015/01 02/An—ali-star~tearwl
- aev; P. R. Keefe, “The Worst of the Wo g :
2251a;nhnp'//ww newyorkencom/magazlne/zm 5/09/1 4/we<vtvlorstl)- of ;hja;;msl‘
I, *C . i ! Craig Weintraub an
“GJN Interview with Arlel Castro's Lawyers e
gchmllggr:et " Cleveland Jewish News, August 17, 201 3, httpb‘//unyurl.com/nwt:!]pq.

(URLS accessed April 2017).
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LY Visit the American Bar
Association Journal's Legal
Ethics website at http://
www.ahajoumal.com/topic/legal
+ethies/. Find and report on a recent
example of an attorney's ethical
violation and the sanction imposed.
Was the sanction fair? Why or why not?
If no sanction was imposed, why was
that? If the sanction was self-imposed
(e.g., aresignation), do you agree with

it? Explain.

Attorney Stephen Diaco
listens to testimony during
the penalty phase in the case
against three Adams and Diaco
lawyers accused of orchestrating a
DUI setup. They had a Paralegal {yre
the plaintiff in a lawsuit against one
of their clients into driving drynk and
then getting caught. Diaco angd the
two other attorneys were barred from
ever practicing law again in Floriga,
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* COURTS AND ADJUDICATION

ydants are represented by lawyers who oftey, .
ay belong 1o small law fipp O wor ey,
/ d ”nt

f erimi >fer
number of criminal de dants
<. These lawyers I o ain
e ractice involves representing those accused ()fcﬁme y

iminal matters as part of thejy .. Othe
iti -casionally take on crlmm.ll as § | thc" . » r
private practitioners 0ccas involves a substantial proportion "ffnmma; 5 h

R ASeq
; ryer whose practice is little question that havi e i Offg
tog, s diyer list in the field. And there is little ques dthaving 5 "
cialist in )

« emip,
Ahle - > (. e m ¢
|p clients achieve a favorable outcome (d not E’Ul“y vc"dic[J n
e > .

A large
many cases for small fc;’ 1
but a sizable portion of theirf

considered a spe
private attorney can |

2
er:

Does the Type of Lawyer Matt ivate lawyers do better ;
criminal defendants who hire their own L (] Y‘ ‘ : etter in oy thay
[|)0 erho :jcpend on legal representatives provided by the state? [s one type of g g
those w , ? ‘

attorney for the indigent better than another? 75 Cotinsel, mational

Although there are some advantages to private o 1al surveys indi

y . ; g Cate
that state-appointed attorneys do quite well in court. According to data Compiled
at state-

¥ the

federal government:

Conviction rates for indigent defendants and for those with their owp lawyer Were

about the same in federal and state cou'rts. About 90 percent of the. federa] defen,

dants and 75 percent of the defendants in the most populous counties were foung

guilty regardless of which type of attorneys represented them. ‘

¢ Of those found guilty, however, those represented by publlcl)'/ financed attorneys
were incarcerated at a higher rate than those defendants who paid for thei, OWn gy
representation. o ‘

® On average, sentence lengths for defendants sent to jail or prison were shorter fy,
those with publicly financed attorneys than for those who hired counsel. In feder;|
district court, those with publicly financed attorneys were given just under five years
on average, and those with private attorneys just over five years. In large state coyr;
those with publicly financed attorneys were sentenced to an average of two and a ylf
years, and those with private attorneys to three years.*

The Competence of Defense Attorneys

Inadequacy of counse] may occur in a varjet
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Pt the attorney may migi. 4
e te counsel, confli . o 1€ admisgip:
’ ve > conflj : Missibil; .
‘e ate level, the lawy, S Of intereg betw tY of evidence. When ¢q.
k. fth "Yer may decline €en the defenge att CO-defendyny
e mitted for one Of the co-appeijp ‘© file a brief, insteag (;"‘mys 2y arise. O
n': The US SUP‘TEmE Court defineq the ¢ TElYing on 4 brief sy, RE AL'T
¢ 1 . ‘ashi s on N
of chla"d v. Washingtoy, + The case est l;::]fpt o Altorney COmpetence j YCHECK
offectiveness of counsel: @lished the tWO-pronged tegg fo e 984 cage Myt or Reality?
est for dﬁerm' . " [
The defendant must ; ining tely retain,
as : i
. quarant eed by the Sixth Amende, O essentially eliminate the ree ICient and thqy an coun-apmlntad defense
ie 5. The defendant must ajsq show th:?:i, 4 Presence of counse] attomeys,
h an ext € deficient MYTH.
to suc extent that the defendant wag depri\regec:::r;‘:?ntc? l;r&‘)udiced the case  public dlj;(s:l:;i: B Lo that
b it wh ir trial. ; and coyrt-
o . r[::;f tg(l)ulrtgh‘;s ituhl:(rj (:;fense counsel is ineffective i a subj aPD‘:'ﬂted attorneys perform
Sup! at an . Jective decisi similarf
dient’s guilt before the trial is over Z:‘;(f)rllle) ca:in ‘be effective even when hC;s;Zr;.] :sh: Hind Y On average. |
. arategy, such as gaining sympathy from gl as oulg $0 i part of a reasonable defense havihear evidence exists that ]
) sidered incompetent, he or she wesald € }“TY_- Fo‘r a defense attorney to be con- ret O L Mensivg privately ; l
; redure, and/or fal to use def ve to miss filings, fail to follow normal tri ained attorney markedly in- i
d elense tactics that the altrial  greases one’s chance of acquittal ' !

m'tt;)lal(t):é':;:h as using expert What does this say about privt.
- - ly retained defense attorneys?

: What about court-appointed
attorneys?

: Court Administration

In addition to qualified personnel, there is a need for i : '
judiciary system. The need for efficient management teclflffi:;ee:ti? ;ﬂ :‘%::1:; taxoii::e L£8 Blzte the egpandmg
- criminal court system has led to the recognition that improving court adnfinistrf Rt technology in the 1
tion is one way to relieve court congestion. Management goals include improving the COUIS proeess |
organization and scheduling of cases, devising methods to allocate court resources |
efficiently, administering fines and monies due to the court, preparing budgets, and
overseeing personnel.

The federal courts have led the way in creating and organizing court administra-
tion. In 1939, Congress passed the Administrative Office Act, which established the
Administrative Office of the United States Courts. Its director was charged with gath-
ering statistics on the work of the federal courts and preparing the judicial budget for
approval by the Conference of Senior Circuit Judges. One clause of the act creafted a
judicial council with general supervisory responsibilities for the district and circuit
courts.
3 Unlike the federal government, the states have experiencec{l sl9w and uneven growth
i in the development and application of court management pr inciples. 'l;ile first Statel:’

. v : ota In - )

establish an administrative office was North Dak 1927. Today, all states employ

$ some form of central administration.

ent

ative services perform numerous
y to fulfill their roles as arbiters
d for such functions as these:

Using Technology in Court Managem

In most jurisdictions today, centralized court zﬁm_mﬂgar
Ctions with the help of computers thz.xt free ! e Juare o

Ofjustice. Rapid retrieval and organization of da2

* Maintaining case histories and statistical reporting

* Monitoring and scheduling ¢as€s

, ' pl"?P-'ru’ing documents
¢ * Indexing cases -
£ * Issuing summonses d others of requir ed appearan
: * Notifying witnesses, attorneys an we perenst 181
! * i ifying jurors Ils AND T o
, Jelecting and notifying ) budgets and payT® yRTS, PROSECUTION:

P Teparing and administering




Technology will become

ever more Present in the

courtrooms of the future, 14
t atured here contains

Mmoniter screan; throughout,

including one in front of each juror,

Courts like this one rely on Computer

; ied in the courts in such areas 55 Videq
y is a.lso 281:}(%;;}) ﬁilformation systems, and data prOCessjntasped
orting dev tdocketing and jury management. In 19 65, 0:18‘
ted information systemsi today, all states €mploy ¢ cy
d duties. Other developing areas of couy¢ technolgg

Computer technolog
€|
testimonies, new C?lu;;;c}t)i()ns as cour
suc
tems to handle

a
10 states had state-level autkosn:i !
systems for a variety gf tas
include the following.”

ONS Court jurisdictions are cooperating with police departmgy, in
COMMUNICATI nications gear that makes it possible to arraign defendams
the installation o'f commu n while they are in police custody. Closed-circyit teleViSiOH
over Closed‘d“”’t_ tel,eYI?l?Onfbrences and scheduling meetings. Some courts are usin
has beent.uS.:ddf?;i]UeC:;Cs':O‘record all testimony during trials; these are the soe Mean
voice-activate

keeping trial records.

400 courts across the country have videoconferencin
:a":xf)gictgg ';tE 2 ir(‘)»cvlge?n; :rzl:)ioyed for juvenile detentiqn heeli\l;lin gs, Expe]rt Witness o,
ti£ony at trial, oral arguments on appeal, and parole hearmgz. org than 150 courts s,
two-way live, televised remote linkups for first appearance an zalrralgnmerclit.hDefendamS
typically appear from a special location in the jail where they can see an €ar, and b,
seen and heard by, the presiding magistrate.

EVIDENCE PRESENTATION High-tech courtrooms are now equipped for real-tim,
transcription and translation, audio-video preservation of the court record, remote wijt.

Ness participation, computer graphics displays, monitor screens for jurors, and com.
puters for counsel and judge.

CASE MANAGEMENT [n the 1970s, municipal courts installed tracking systems, which
used databa;

These older systems were limited and could pot
Pervade information aboyt persons, cases,

ontemporary relational databases now pro-
Mmanagement,

$€s to manage court data,
Process the complex interre]ationships that
cial m

atters in court cases, C
vide the flexibility to hand]e complex case
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£y
"apey 1NF°RM ATION SHAR.IN G T'xhnology' h
R syy. mforma“o‘,-l within and betw as been harnessed to :
0 - inal ) een stat R make it e
' Only cates the criminal justice process, es. This helps cut down o aster for courty
such, L computer cannot replace the jodget N Costs and acce]
1 ifvi , but i
Ology ess by ldenuf)ﬂng backlogs and bottle Uit can be used to help s
; necks th P speed u;
erial techniques. Just as a m that can be eradj P the tria]
a0 warehouse, so Manager must know th adicated with intel);
pand in 2 W < B0 40 administrative judge € type and quantity of igent ‘
nts j pose entering the judge's domain, what happor e ¢ 2Vailable inf EROCK D ‘
In after judgment has b appens to them aft Ormation aboyt
dangg they fare S been rendered. after they are in it, ang ho
Vision w
usin
ans of
nCing
3 tes- 15 we discussed earlier in this chapter, prosec ,
ts use may engage in selective or unfair prose?; ution ”;?chshsgsmg;lrt:es g:p oo far” in their efforts to secure convictions against crimi
dants | poseautors have also been known to engage in what s kn rgeting one person for personal reasons rather than makin » e oD 2 PrOSeCOX
nd be carticular person with one crime instead charges the ingi '0wn as pretextual prosecution. This occurs when making a decision based on the evidence
acks evidence to charge someone with first- individual with a lesser, unrelated off 4 .pr osecutor who lacks evidence to char :
; irst-degree murder and ense. The key here is “unrelated * gea
contrast, if a prosecutor lacks evidence to charge a perso and instead Pursues second-degree murder charges, such ted. 'n. fpr example, a prosecutor
At this is a pretextual prosecution n with racketeering and instead charges the individual w:th a vto?a?»g)ur::s?nmf perfectly acceptable. In
~time » In extreme cases, prosecutors hav of the Federal Meat Inspection
) ; peeae e been known to fabri ;
e wit- | gefense ( violation of due process), infl . ricate evidence, use false statements at trial, wi i
com- . pesued for their decisions on whet)T’ler tg(:)r:gzsvgg]esses. renege on plea agreements, and so on. Whatlil:a’r‘lﬁf I;E:T;glr(]legoéennally oL oo o e
| otbe ek labe for his o her actions during arges or for how they act. Even in the most egregious of cases of f n the one hand, prosecutors cannot
% camot be sued for misconduct, they can t;eg e judicial stage of a case.* This is known as absolute immunity OO ?ﬁran:hr;'mﬂduc:. a prosecutor can-
| ; punished by their superiors and g - On the other hand, although prosecut
) | Writing Challenge Visit the e _ state bar association disciplinary boards for mi i ors
eich . -misconduct. Read one of the ..MMa;Sa]h]a" '?m]ect_s_ Prosecutorial Misconduct page here: https://www.th j sconduet at s oo svere
d not | e o do wrong, arsh gSrOIect Originals™ stories linked on that page and write a re;;ort about ;lmal'shallapmrojnec’ HOTLoooIGel)-prusee
cases : ¢ ‘m,m . , if anything? What else went wrong in th ? . € case. er the following questions: What
: | What criminal justice g in the case? Who was most res| tisrca i R
¢ pro- ; J reforms could or should be undertaken to eliminate these sorts of issues? ponsible for the miscarriage of justice detailed in the story?
é
n the |
idges .

SUMMARY

gebﬁfﬁbe the varying structures of state court systems
. courts handle a wide variety of cases and regulate
erous personal behaviors ranging from homicide to
:ifcftt};flaintenance. Courts of limited jurisdiction are
el jur: sd;n the types of cases they may hear. Courts of gen-
o ction handle the more serious felony cases (such as
i'e 0\’8‘ Tape, a.nd robbery) and civil cases in which damages
ot T a specified amount, such as $10,000. Appellate courts
y Iry cases; they review the procedures of the case to
Mine whether an error was made by judicial authorities.

mz,-rge“ﬁbe the federal court system The federal gov-

i -m,has established a three-tiered hierarchy of court
mic'tﬁlon that, in order of ascendancy, consists of the US
e g courts, the US courts of appeals (circuit courts), and

Supreme Court.
nd duties of

Su .
the . "marize the selection procedure for a
n a court of

trig) : _
"al judge The judge is the senior officer i

\J CH

APTER 7 COURTS, P

criminal law. His or her primary duty is to oversee the trial
process. The qualifications for appointment to one of the
existing 30,000 judgeships vary between the federal and state
level—and from state to state. Most typically, the potential
judge must be a resident of the state, must be licensed to
practice law, must be a member of the state bar association,
and must be at least 25 years of age and less than 70 years

of age. Selection methods vary, too, and include election,
appointment, and combinations of each.

LO4 Explain the role of the prosecutor In the federal system.
prosecutors are known as US attorneys and are appointed

by the president. On the state and county levels, the attorney
general and the district attorney, respectively, are the chle_t
proseculoria] officers. Whatever the title.}he pmsecu@r is
the people’s attorney, who is responsible for representing the

public in criminal matters. Even if the pmse\'ulqr‘deci
the charges may later be dropped if conditions

des to

pufsue a case,
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Pretrial and :rial
Procedures

¢ are charged with murder or manslaughter each ye, ,

bout 17 officer A : .
That number may be increasing in light of recent high-profile Police

shootings of unarmed minority suspects, suc.h as the 2014 geyy
of Laguan McDonald in Chicago whose case resulted 1r: first-degree myrge,
charges against officer Jason van Dyke (see phot'o). N'evertht.aless, it i
still highly unusual to see police officers charged with serious crimes, Why?
According to criminologist Philip Stinson, “To charge an officer in a faty
shooting, it takes something so egregious, so over that top that it canng
be explained in any rational way. It also has to be a case that prosecutoy
are willing to hang their reputations on.” Prosecutors make the same point:
most will only bring charges if the evidence can clearly disprove an officers
story that he was defending himself. So, for example, if a video clearly

REALITYCHECK

. Myth or Reality? depicts an officer shooting a person in the back, murder or manslaughter
. Qgrgl is no constitutional right dharges are lkely,
dil.

If police offi . . ) . -
« Asignificant percentage of those P cers are rarely charge.d in cases involving questionable kllhn.gs,
released on bail never show up for how many are convicted? Fewer still. Indeed, any prosecutor tasked with

their scheguled court dates. putting a police officer on trial for murder faces an uphill climb. Why? Are juries
oA h;;erson arrz;igrlleddor?rﬁriminﬁl reluctant to treat police officers in the same was as ordinary criminals? Johnny
charges must plead either guilty or : . :
mnogem‘ guilty Bflﬁ_ﬂ atpro.?ecutor in Pennsylvania, seems to think so: “People want and 2
willing to i i ; "re in uni
« The Sith Amendment rightt0a 5 _ tr? ?give police officers the benefit of the doubt, when theyre inunio™ -—
jury trial extends to defendants in and they're making split-second decisions, in very difficult environments.” &
i il 1l another prosecutor put it, “To get [jurors] to buy into a story where the offic® LEA
« Trials are closed to the public. is the bad quy goes fundamentall i ! - iy jeve.” Thus Lo
. disspit _ ' Yy against everything they believe. 1
' ing inherently wrong espite public outcries over que ti . deep
with @ black jury deciding the fate seated hesitanci Jestionable shootings, people may ok 02
R L foggl 5 dCleS to convict officers of serious crimes
) , standards al . l
» Appellate court judges are partially . S0 make it difficult t i s in peoP Lo
responsible for the number d.eathf, Officers are authoriZEd——and ind ‘;CONVICt A in certd” 3
p of appeals fled by convcted Sttuations. This is not the cas eed expected—to use force "
/. indviduals. whether too much force 4 e with ordinary citizens. Also, the quest! y .
4 B4 as 8 i
2l . there are ng cbjective s Used in a particular case is often complicat? 4
need to weigh ndards that work perf narios- T
. s, gh each ingiy; dual : pertectly across all sce i
.. 186 : case differently—ang they often have




ble officer would have d:ie vin the cin:umstan.cg, :
about what 3 reason lice officers. Clay Rogers. who served as , jurgr in g
though they are f!of po a narcotics officer who shot a fleeing black SUSpecy
Connecticut cf.;se ::s;l\‘;fr'gve an officer is not justified beyond 3 reasongy,
said, “It’s difficu

{
1
.. BT almost have to get inside their head to know what [the,, t
R | j | doubt, because you mos :
§ ! are] thinking and feeling. ;
i reviews the pretrial and trial process, belgm?xtr}llge m:? A:he Pretrial pry. :
| ro d;p‘:r:ai procedures are important cnmpm?er; s oam ltu‘[h]‘Le r:mcess becay ¢
| pretrial procedures Ceca o=ve dures. Pre siority of criminal cases are resol\'led informally at this stage a{]d g o
Drovesses and deowrs, cludng the vast majori courts. Although the media like tF- focus 0_" Fhe eI§MQte jury try
Fagment. and glea negotizhion come before the u]?u : t and ikmpﬁ‘“i"e setting, formal criminal trials are relapyye,. .
| ith i tic elements e : ! 3 ' N
| fﬂfh et Gt ently, understanding the events that tak‘e place dunng the Pretriy .
| " Con'sequ sping the reality of the criminal justice process. :
2 period is essential to grasping ‘:h
g C
{

Bail -

are
A cash bond or some other security provided tc.) tl‘xe court to ensure the aPPEHMFe of wa
the defendant at every subsequent stage of the criminal justice Pr(?cess, Specially tnalr is
| bail The moretzry amou fir o coneion known as bail. Its purpose is to obtain the release from custody of aper 50{1 charged \ﬂth ]'y
; o reta reeace normaly set by 2 pudge at a crime. After the amount of bail is set by the court, the def_endant is required to depos o
J O riial pearance The purpass of bal s 1o all or a percentage of the entire amount m cash or security (or t(f pay a _professional ;ior
!i ST T 1T Of e aorussed at susequent bonding agent to submit a bond). If the defendant is released on bail but faﬂf to appear - di‘
» Pt in court at the stipulated time, the bail deposit is forfeited. A defendant who fails to maje Sk
bail is confined in jail until the court appearance. . .
¢
f Right to Bail . j
‘ The Eighth Amendment to the US Constitution does not guarantee a right to bail but .
pretrial detention roiing an offender rather prohibits “excessive bajl” Because many state statutes place no precise limit on h
M s20e confinement before trial. the amount of bail 2 judge may Impose, many defendants who cannot make bail are

Placed in detention while awaiting trial. It has become apparent over the years that the
“ bail system is discrimin,

REALITYCHECK bail,‘ yhereas ipdigent deferfdants ‘languish in pretrial detention jn the county jail. In

. F mposes serious financial burdens on local and state

Myth or Reality? governments—and, !N turn, on taxpayers—yh must pay for the cost of confinement

There is no constitutionaj right These f‘icmrs l_laveuglve" rise to bail reform Programs that depend on the defendants

i to bail. PersonaLp romiey recognizance”) to appear in court for trig] rather than on her or his
| REALITY.The Eighth Amendment 77! 3bility t0 make gy

only prohibits excessive bajj (and mean that bail
: the sole urpos il i tu i i

cruel and unusuaj punishment). may not be used a5 :form ZfO; ba} lhm epsnsue that the defendant returns for tria d
U ! ‘ unishment, nor may i th e
Thg prohibition against excessive fen.dal'n. In most cases, a defer, dant has y ﬂ(_)r ay it be used to coerce or rea{en;am!
bail does not extend tg everyone  Jurisdictions g, req i to be released on i

| uire a haj| revi : : o o1 doe
i because the Supreme Court has set what might b considered elew h.earm,g by  higher court when the initial ju3

H has not required that In Stack v, goy h cessive bail,

; req at the states before trig] gh 2. 1€ Supreme Coyrr found bail t 1, iti ight to freedor®
honor this part of the Eighth defong & that permjyg Unhampereq pre ; O o @ traditional right to imin
Amendment. Nea rly every state - :{ hant from being Punisheq prior 1o Parat-lor} of a defense and prevents th.e .crm' "
constitution has some sort of €N it exceeds conviction” The Court held that bail is ex¢

an amoyny il
o s ; return : Teason wi
prohibition against excesgiye bail, for trial, 7, Meet thjg 3bly calculateq to ensure that the defendant

for sim; Criterig ; ; . yset
but there can ety be consitoray. imilar offenses, ; h ¥ l_)all should be i, the amount that is generally

. 18her baj
is prec. ail ¢ -
variablty in what i Sonsiteres A[i’;ztgl}:eg atka €aring o Whichat . 3 é;npgsed, when evidence supporting the 111c{et§se
“EXCoasiva " courts ¢, f;)”a;w d,‘d Ol mangy;, an absoi:t ants constitutiona] rights can be Pl'(.)te‘l,;e
Macrima ey . € right to baj]. i 4 idelines for
Orbeyond a perggr 1M is bailable, 1 amoupy o b it did set gmdelmé sudh
1S ability ¢ pay. Mount set shoylq not be frivolous, unt
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_ > Y after a pe typically ¢
Yabg ing s0ch IS5 88 /D ofcrime, g 1 4 been taken g cusody At e b 00 Summarize the .o
bail amount is set. In Jur isdictiong With pretr: Berousness are considereq pope. Process
[the iew tees deta o Pretrial release efore 3
Y interview arrestees ined at the Jail before the fi P Ograms, Program stafr ofte
nformation, and present recommendations (o gpe >t hearing, verify ghej, baCkgmung
S 4n important factor: less than half of defendants L_Oﬁrt at Arraignment, prio, record is
Toce. (such as parole or probation) y¢ the time of arrest ‘:rlt a[n active criming) justice stagyg
Cause wo-thirds of those with no active stays Some juriscfi rte' cased, compared 1 more than
Never yles to make amounts uniform bageq on crime and cric 1F>nsi hs.nve developed baj] sched-
’ tria] In practice, a significant majority of crimina] defel:dl“at history,
tively rotrial.* The most recent surveys of Pretrial release i ants }?re released on baj] prior
etrial of felony defendants were released before the final dispo Cf‘s show thfat about 60 percent
harged with the i ?t serious violen offenses wre Ie!s)s ?ilkle(;n :)Of lt)henrlcalse. Defendants
charged with less serious public order or drug offenses Nonzth ¢ released than thege
| ! nses, eless, more than half of
all violent criminals are released before trial. As might be expected, defend h
with murder are the least likely to be released prior to case d1sp051t,lon (;b aﬂtt; charged
are released on pretrial bail), followed by defendants whose most serious Z: tpe}:cem
1ce of was robbery (about 39 percent are released on bail). e charge
-ial, is ‘
1 with Types of Bail
ﬁ;’:} A variety o-f ways or mechanisms are available to secure bail, depending on the jurisdic-
Fbear ton, the crime, an(-i the defend?nt (see the accompanying Focus on Effectiveness box for
make adiscussion of which method is most effective):
¢ Full cash bail. The defendant pays the full bail amount out of pocket. In some juris-
dictions, property can be pledged instead of cash.
* Deposit bail. The defendant deposits a percentage of the bail amount, typically
10 percent, with the court. When the defendant appears in court, the deposit is
11 but returned, sometimes minus an administrative fee. If the defendant fails to appear,
ut on he or she is liable for the full amount of the bail.
il are
at the
make
ail. In
| state
ment.
dant’s
or his
-ed to
1; bail
(ade- Police remove Michael Steven
Many Sandford from : 2?16 Trump
. ign event at Treasure
JUdge Ics?;:cfz;?(:: and Casino in Las Vegas.
itish citizen, was
edom j?::::éd;fat?y?:; to take a police
minal officer’s gun and kill Donald Trump
2xces” during the weekend rally. Fedgrafg
ot will Judge George Foley denied ba»llentiral
Ity set 5: Sandford, stating he :f;iﬁga ﬂi;]"[
ect"‘l' %“ nsz.fefony counts in connection with
r stat 3 :i\:le incident.
gsual
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aliMFFEGIIVENES

ism Is
Which Bail Release Mechanism .
which bail release mechq
f, for example, surety bail

Relatively few researchers have tried to determine

nism is most effective. This oversight IS im00ﬂ3ﬂfvf Lusty is more effective
is the most effective, then this suggests the bail indu y

i he flipside,
1 than the government in ensuring defendanl; appear .ml colggs grr]r:en pe?haps
‘ if the government is more effective in managing pretrial re roaéh )
we don'l need commercial bail. Or what if some other gpp 0 508
factive? Are defendants who post the full amount of bail more like

up for their court dates?

I Effects on Crime/Recidivism .

| In one of the early studies, researchers a ureau

(BJS) attempted to answer these questions. The_y |nvest|gajed several of lhﬁ
i i in thi . nizance, surety bond, depos

types of bail we discuss in this chapter: recog i Thay S

bond, full cash bond, conditional release, and unsecured bonds. They i

added two other types: property bond and emergency release. Wrth a Df?ﬂe_m

bond, the defendant posts property valued in the amount of his/her bail wi
the court. Failure to appear results in forfeiture of the property. Emergency
release refers, simply, releasing the defendant prior to trial because of excep-
tional circumstances. An example is jail overcrowding. _

‘ Surety bond is most common. Does that mean it is most effecm"e.

{i though? According to BJS researchers, the probability of being charged with

f pretrial misconduct was highest for unsecured bond and for emergency re-

i lease. It was lowest for property bonds. Deposit bonds came next, followed

by surety bonds. In looking specifically at failures to appear, the researchers

found that emergency release was the least favorable approach. If emergency

i release was excluded, the percentage of those who failed to appear varied

i between 17 and 28 percent for each release mechanism, so the moral of the

| story was there was no clear and obvious winner.

\ A more recent study of pretrial release in Dallas reached some different
conclusions. In that study, researchers at the University of Texas at Dallas
compared the efficacy of four different pretrial release mechanisms. The
terms they used were:

| ®  Attorney bond. Texas law permits attorneys in some locations through-

% out the state to post bonds for individuals seeking pretrial release.

®  Cash bond. Defendant posts full amount of bail with the court. If he or
she fails to appear, the full amount is forfeited,

e Commercial bond. This is surety bail. A bonding agent posts bail in
exchange for a fee, usually 10 percent.

1 *  Pretrial bond. Reserved for low-risk defendants, this approach has the

defendant_pay amodest fee to the county in exchange for release,

He or she is then held accountable to the county's Pretrial Services

Bureau of Justice Statistics

Bl release on recognizance (ROR)
| A nonmonetary condition for the pretrial release
of an accused indvidual; an alternative 10
monetary bail that is granteq after the court e
determines that the accused has ties in the
community, has no prior recorq of default, and g
likely to appear at subsequent proceedings.
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e defendam -
1S rel . ) : ; o
he defendan, fai €ased with no immediate requirement of P

izance, Accordip lf(rol?ppeafa he or she is liable for the full nnlttuntt'
are releageq Wi{tgl the release on recognizance (ROR) conc®f

Division but iS not formally supervised. It s close to release on -
zance but not identical. |
The researchers found that delfenvdar‘ns released via commergig
leastlikely to abscond This f'A"d'“G held up even as the researgy,
were the lled for other factors likely 10 influence whether a defengany i
o ch as criminal history, age. indigent stalus). The least effey;
v Suacrording to the study, was pretrial bond. The findings e noe
aF’DroaC ; m;ve(sy‘ With pretrial services coming in last, Dallas Coyp Wal
wnhouitnfgg in the most favorable light. Officials explained the g -
:gsluzaof understaffing. On the other hand, the bail indu§tw aDlaudeg
results. Drew Campbell, quke§man for Dallas COU["V s bail bond oy
said his constituents felt "vmdlcateq by the study's fESL,I,lts bt alsp s
continue to work with the county to improve the system.

Thinking Critically About Research |
Which release mechanism is most effective, then? The gnswer 18 ot con.
pletely clear. It depends on where and when the study IS conducted. It ge.
pends on who is compared to whom. ‘Ft depends on which rglease Mechy.
nisms are in place in one location refative to the other. The bail system in the
United States contains a patchwork of release mechamsms, 80 it will not pe
completely clear anytime soon which approach is most effective.

No study could ever offer the “last word” on what pretrial release mecp.
anism is preferred; however, if one's concern is with a specific jurisdiction
then a study that carefully matches defendants with one another (on such
factors as prior record, demographic makeup, etc.), assigns them to various
forms of pretrial release, and then follows enough of them over time coulg
reveal important insights.

QUESTIONS

1. Should private for-profit companies be involved in the bail process?
2. For what types of offenders and offenses should bail be denied?

3. What constitutes excessive bail?

Sources: T. H. Cohen and B, A, Reaves, Pretrial Release of Felony Defendants in
State Courts (Washington, DC: Bureau of Justice Statistics, 2007), p. 10; R. G. Mo,
Hesea(ch Repon: Pretrial Release Mechanisms in Dailas County, Texas (Richardson,
T l{nrvers«ty of Texas at Dallas), hitps://www.utdallas. edu/epps/ccjs/d/Dallas20
PretnaI%ZOReIease%2ORepon%ZO-F!NAL%ZOJan%20201 3c.pdf; K. Krause, “New
gtudy Shows a Quarter of Dailas County Criminal Defendants Failto Show up for ot
allas Morning News, January 13, 2013, http://www dallasnews.com/news/commuiy
:nqw;/dallas/headlnnes/_QO1 3011 3~new~study-shows»a»quarter-of—dallas—counfv
cnmmal»defendants-fanl»to~show-up—for—coun.ece (URLs accessed April 2017).
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gail [ssues

her a defendant can be expecteqd to
o bail. Bail cannot be used (g punj
m”"nt-him of the court. Nunethe[ess, fo
at::fbail is one of the most objectionabl
¢ )

g appear for his or he
sh an accuseq, nor
r the following reas

€ aspects of the crj
jtis discriminatory because it works against the poor,

' i cost!)’ because the gO\'ernme‘nt must pay to detain those offenders who cannot
make bail but who would otherwise remain in the community,

Jt is unfair because a higher Proportion of detaipees

cople released on bail.
t is dehumanizing because innocent people who ¢
nation’s deteriorated jail system,

rtrial is a key jssye in deter-
can it be denied o revoked
OnS, critics argue thay mon-
minal justice System:

receive longer sentences than
annot make bail suffer in the

There is also the problem of racial and ethnic disparity in the bail process. Some
esearch efforts show that the decision whether to grant bail may be racially or ethnically

hiased; black an_d Latino defendants receive Jess favorable treatment than whites charged
yith similar offenses.” Although these results are troubling, it is often difficult to gauge
acial/ethnic disparity in the bail process becayse differences in income, community ties,
fmily support, and criminal record, rather than judicial bias, may account for any ob-
erved differences in the bail process, Despite these drawbacks, the bail system remains
in place to ensure that defendants return for trial and that the truly dangerous can be
kept in secure confinement pending their court proceedings.

BONDSMEN AND BOUNTY HUNTERS When bailees abscond before trial, bondsmen
routinely hire skip tracers, enforcement agents, or bounty hunters to track them down,
Each year a large network of full-time bail enforcement agents catch thousands of fugitives
mthe United States. Although organizations such as the National Institute of Bail Enforce-
ment attempt to provide training, some untrained and/or unprofessional bounty hunters
may use brutal tactics that can end in tragedy. Consequently, efforts have been made to
rform and even eliminate money bail and reduce the importance of bonding agents.

PRETRIAL DETENTION CONDITIONS The criminal defendant who is not eligible for
ballor ROR is subject to pretrial detention in the local county jail. The jail has long been
¢trouble spot for the criminal justice system. Conditions tend to be poor, and rehabil-
Lation is a Jow priority. Hundreds of jails are overcrowded, and many are under court
uders to reduce their populations and improve conditions.

AP Images,Orew Godlesk:
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LO2 Discuss the main issues
associated with bail

8.1 ! Fugitive Recovery Network,
an organization devoted to
supporting the bail bond industry, at
http:lﬂuglﬁverecovary.coml. From
there click on “Bail Bond Laws,” click
on the map of the United States, then
read the laws in the state where you
reside (not all states may be available).
What are the limits on fugitive recovery,

LLLIIIR Visit the website of the

@ordmg to state law? J

Aaron Kennedy, left, and
Jim Elliott, bail enforcement
agents from Salt lake City, look
over paperwork while trying to track
down a man who jumped bail and
had a warrant out for his arrest.
Kennedy and Elliott were contracted
by a bail bond company.
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| l Manhattan Bail Project The

| innovative experiment in bail reform that

1l introduced and successfully tested the concept
' of release on recognizance.

1 deposit bail The monetary amount

set by a judge at a hearing as a condition of

pretrial release; the percentage of the total bond

required to be paid by the defendant.

Bail Reform Act of 1984 Federal
legisiation that provides for both greater emphasis
on release on recognizance for nondangerous
offenders and preventive detention for those who
present a menace to the community,
preventive detention The practice

of holding dangerous suspects before trial
without bail.

"
REALITYCHECK

Myth or Reality?
\ A significant percentage of
1

those released on bail never

show up for their scheduled
court dates,

MYTH. Research suggests
otherwise. The Manhattan Bail
Project found that lesg than

1 percent of those released defaylt,
Official statistics tel| a similar
story; relatively few people
released before thejr tnal dateg
reoffend, get arrested, or fail 1y
show up when they are required
to do 50. Could the same bhe
expected with ROR programs?
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4o not get bail or who cannot afford to
who do Is are more llkely to be convicted and then to

;ho commit similar crimes but who were releag,
s than thosz of case processing in the nation’s largest ¢,
red stu dY fordlanits granted bail were convicted; i co
t of all eed 10 Detainees are also more likely than re|

ople who
these individu

What happens to pe

money? Tradition:lllllyge
r prison sente
:)onnlg;fni].pA federally sponso
found that about 63 percen
78 percent of detainees wer
to be convicted of a felony ©
instead of the much shorter term

e convict

of incarceration given misdemeanants.

Critics believe that the bail S‘)’Stem is di'sccrli'mina(tio;y because defep.
ially well off can make bail, whereas in igent de endants langujsh
dants who are ﬁqanC}a y ty jail—and then get convicted at higher rates, This hyg
in pretrial detention in thi comcxln g} (J) g Thiedfrstsnch FEIFM Program wag pionea,
led to a number pfball-re ate r.n an experiment called the Manhattan Bail Project
by 'the Vera Ipst.lt;;i ?jit]}l:stt}l;(;ec;ope ration of the New York City criminal coyrts and
l‘:)'}cl:;hl:\:g;z(;lelnts.” The project found that if the court had sufﬂci'ent backgroung
information about the defendant, it could make a reasonably gopd judgment aboy
whether the accused would return to court. When'rele'ase decisions were based on
such information as the nature of the offense, family ties, and employment recorq
most defendants who were released on their own recognizance returned to coyr
The results of the Vera Institute’s initial operation showed a default rate of less thap
0.7 percent.
The success of ROR programs in the early 1960s resulted in bail reforms that culmi.
nated with the enactment of the federal Bail Reform Act of 1966, the first change in fed-
eral bail laws since 1789.'2 This legislation sought to ensure that release would be granted
in all noncapital cases in which there was sufficient reason to believe that the defendant
would return to court. The law clearly established the presumption of ROR that must be
overcome before money bail is required, authorized 10 percent deposit bail, introduced
the concept of conditional release, and stressed the philosophy that release should be
under t}lle least restrictive conditions Necessary to ensure court appearance.
During the 1970s and early 1980s, the pretrial release movement was hampered by

Pub]'lc pressure over pretrial increases in crime. As a result, the more recent federal leg-
islation, the Bail Reform Act of

1984, mandated that no d fendants will be kept in

pretrial detention simp| R
SurapEion B R puy becagse th?y cannot afford money bail, established the pre-
Preventive detention : cases in which a Person is bailable, and formalized restrictive
that community safe P r:vmons (explﬁfined later in this chapter). The 1984 act required
Consequently, such Zjir:i:el] a3 therisk of flight, pe considered in the release decisio™
the weight of the evidence athjc:1 Ztlce factors as the seriousness of the charged offense

> e . :

appearance history, and prior r?tfe.nce that may be Imposed upon conviction, court
convictions are likely to influence the release decisions®

BAIL REFORM
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A number ol state jurisdictiong
 into their bail systems, Althoy
f"nl reventive detention, the), '
M ons include three main faep... .

; nclude main featureg. (1)
v|$|\)n3l L X X S of e " =
‘-'[‘,-‘m(z) definition of bail to incluge Phond certain crimes from bail eligi-
\I) the limitations on right to baj| for thos

(!

PRETRIAL SERVICES In our overburdened coyry system, determin
s can saftfl)’ be re'lcased on bail pending trial is critical." In m
qilized pretrial services hc.lp courts deal with this Problem. Hundreds of pretrial bajl
ograms have beg:‘n estabh‘shed In rural, suburban, anqg urban jurisdictions;
rpically operated in probation departments, court offy
independent county contractors. Thege Programs proy

ing which defen.
any jurisdictions, spe-

they are
ces, and local jails, and through

ide a number of critical services:

release/detention decisionsg,
+ Assessing each arrestee’s likelil
rearrested.

- pliance with conditions of release designed to
minimize pretrial crime, including curfews, orders restricting contact with alleged

victims and possible witnesses, home confinement, and drug and alcohol testing,
+ Providing direct “intensive” supervision for some categories of defendants by using

program staff and collaborating with the police, other agencies, and community or-
ganizations.

Some pretrial services Programs are now being aimed at special needs. One type
focuses on defendants suffering from mental illness; almost three-quarters of pretrial
services programs now inquire about mental health Status and treatment as a regu-
lar part of their interview, and about one-quarter report having implemented special
Spervision procedures for defendants with mental illness, Another area of concern is
domestic violence. About one-quarter of all pretrial programs have developed special
Tisk-assessment procedures for defendants charged with domestic violence offenses, and
about one-third have implemented special procedures to supervise defendants charged
¥ith domestic violence offenses.

tharging the Defendant

Chargjng a defendant with a crime is a process that varies somewhat, depending on
hether j¢ Occurs via a grand jury or a preliminary hearing.

,T he Indictment Process and the Grand Jury

“grand jury was an early development of the English common law. Uncciiebr the M;g::

érl.a (1 15), no freeman could be seized and imprisone.d unless he hz;f :Ienne :,ufrim
th ! peers. To determine fairly who was eligible to be tried, a grou}io omr::xamine om
[ " ity Where the crime was committed would be brought toget }ir xamine the
"y fthe Case and determine whether the charges had merit. Thus, the grand jury

" i j ho might be a puppet of the
K‘ered %2 check against arbitrary prosecution by a judge w g
m

i ht to the American coJonie's by earl‘y settlers
:,nd la Z::):ccspt ofthe g‘ram:}{zrl);i;rﬁs::::fdmem of the US anslit;{l:ﬁglj;v?r:ic;::’tirs
le'ar o Pers(,;p(s)l:atlf(lia m}fsld to answer for a capita,!, or Other:[:fi;;]e Zf e
r,*»‘-n Fesent a e dictment of a grand jury. W'hat is e eioling bl
[.Ja ? Firyy lhment ok dn has the power to act as an indepen e kit
"lhis capa’cityc ﬁmndn}]:l,::s lahe possibility of criminal activity wi
» it exa

DURES
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C

LO3 Differentiate between
the two main mechanisms
for charging defendants
(grand jury indictment and
prosecutor’s information)
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presentment The report of a grand
jury investigation, which usually includes a
recommendation of indictment.

indictment The action by a grand jury
when it finds that probable cause exists for
prosecution of an accused suspect.

no bill The action by a grand jury when it
votes not to indict an accused suspect.

8. 2 State Courts’ Grand Jury

_ Resource Guide page at
hitp://www.ncsc.org/Topics/Jury
{Grand-Juries/Resource-Guide
-aspx. Click on “State Links” and
read about grand jury procedure in
your state.

e N\
LR Visit the National Center for

information Charging document filed
by the prosecution that forms the basis of the
preliminary hearing.

preliminary hearing A hearing that
oceurs in lieu of a grand jury hearing, when
the prosecutor charges via information. Three
1ssues are decided: whether a crime was
committed, whether the court has jurisdiction
over the case, and whether there is sufficient
probable cause to believe the defendant
committed the alleged crime,

Tulsa Police Officer Bett
Shelby arrives at the Tulsa
County Courthouyse o, May 11,
2017, for her manslaughter tria

in the shooting death of Terence
Crutcher. Dash cam and helicopter
video footage never provided a clea,
image of the Circumstances surround
Y was ultimately

acquitted after eight hoyys of jury

deliberations,

194 voppyt

directed toward general rather than individyg) Crj

be . , ; )
4 ized crime or insider trading. After an inves;
gan

tment is issued. The presentment contajn;
the findings of the grand jury but also, usually, a recommeng,’
(5

These investigative efforts m
inal conduct, for example; O, e
completed, a report salled ap
information concerning
tion of indictment.
The grand jury’s s

N0t on]

d and better-known role is to act as the community
n ' ity
ys ec‘:hether the accusation of the state (the prosecution) j
science in detern;l?l:;‘g relies on the testimony of th.nesses called by th'e Prosecutig,
a trial. Tﬁe Sr;n eJnay ower. After examining the evnder?ce and the testfmony of wit.
through its su l;‘?u ry dpecides whether probable cause ex1st§ for prosecution, If it dogs,
lle5§etsi,'tlt1; il:tno : true bill, is affirmed. If the grand jury fails to find probable Cause,
no ]t': llli eani;l that the indictment is ignored) is passe.d. In some states, a prosecytyy
“01 ;:res::lt evidgnce to a different grand jury if a no bill is returned; in other states, th
car
action is prohibited by statute.

)
$ con.

CRITIQUING THE GRAND JURY The grand jury usually meets at the request o th,
prosecution, and hearings are closed and secret. Neither the defense attorney nor the
defendant is allowed to attend, and grand jury hearings are not open tg the public, The
prosecuting attorney presents the charges and calls witnesses vyho te“stlfy under oaih to
support the indictment. This process has been criticized as being a rul?bef stamp” for
the prosecution because the presentation of evidence is shaped by the district attorney,
who is not required by law to reveal information that might exonerate the accused. Ap
alternative is to open the grand jury room to the defense and hold the government to the
same types of constitutional safeguards to protect defendants that are now used at trial.”

The Information Process and the Pre
In about half the states, a prosecutor’s information is the charging mechanism of choice,
When a person is charged in this fashion, a preliminary hearing is necessary. The pur-
poses of the preliminary hearing and the grand jury hearing are the same—to establish
whether probable cause is sufficient to merit a trial. The procedures differ between the
two, however.

The preliminary he
unlike the grand juryh
wise. Present at the pre
the defendant’s couns

liminary Hearing

aring is conducted befy
earing, is open to the p
liminary hearing are ¢,
el, if one hag already b

T€ a magistrate or lower-court judge and,
ublic unless the defendant requests other-
€ Prosecuting attorney, the defendant, and
¢en retained. The prosecution presents its

Batiop is
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ice.
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ish
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er-
nd

its

P \mages Nike Simans

ce and witnesses to the judge. The defen
,\idefo cross-examine witnesses anq to challen
righ;ﬁer hearing the evidence, the judge deci

10 believe that the defendant committed the alleged crim
cause ver for trial, and the Prosecuting attorney’s informatio
bou.nd (t)o an indictment) is filed with he sup
irﬂllafi oes not find sufficient probabje cause,
Iud[eis released from custody.

dant or the defen

g€ the prosecutor’s evidence,
des whether there is suff;

S€ counse] thep has the

Icient probape
e. If so, the defendant jg
n (described earlier; it i
erior court, usually within 15 days. If the
the charges are dismissed, ang the defen-

ing, a procedure that has advantages (
Ceedmg’defendant. For the Prosecutor, wajy.
und th;ense before trial. Defense attorneys
the qte)l e reasons: (1) when the defendant
P"‘?ﬁmma] Justice process, and/or (3) t,
Fhem the hearing. On the other hand, 5 p
t.mthe defendant who believes that jt wij]
:;: preliminary hearing gives the defen
prosecution has. Figure 8.1 outlines the
and the preliminary hearing Processes,

as already decided to plead guil
avoid the negative publicity th
reliminary hearing may have some advantage
result in a dismissal of the charges. In addition,

S€ an opportunity to learn what evidence the
significant differences betwee

ty, (2) to speed
at might result

n the grand jury

Arraignment

After an indictment or information is filed followin
ing an arraignment takes place before th
m;nt, the judge informs the defendant of

understands the charges.

Brief judicial hearing and trial

[ Misdemeanor
T

Felony

Grang Ji.iry ’

Me states refer defendant solely to gr?qicriqji:g}v
* Other stateg have option of bélparsys'”g pre

€aring and referring to grand jury. ,
. Owe(g include invegtigation and _Ch?rg'”g‘
'Witnesses presented by prosecution; tif
defendant not present and doesntt testify.
. PrOdUCt of grand jury is “indictment.

—

i, ; rime
”"eURE 8.1 Charging the Defendant with am(.;' i i
<he g Brence between the grand jury and the pre

Preliminary Hearing _ _
* Some states use hearing as step to trial. s
¢ Others use hearing to bind‘ove‘r !o a gra‘nt ;n
* Product of preliminary hearing r; l\ﬂfOHﬂd 10

* Standard of proof is probable cause.

PROCEDURES
TER 8 PRETRIAL AND TRIAL
CHAP

e 3
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LO4 Summarize the pleas
available to a criminal
defendant

REALITYCHECK

Myth or Reality?

A person arraigned on criminal
charges must plead either
guilty or innocent.

MYTH. The media routinely get it
wrong, claiming that so-and-so
pleaded innocent. There is no
such plea!

What is the difference between
“not guilty” and “innocent”?

!.05 Explain the issues
Involved in plea bargaining

plea bargaining Nonjudic.iz) setlemeny
of & case in which, the defe
Quilty plea for gome CONsid
reduced sentence

ndant exchanges ,
eration, guch a4

d explained, the defendant is asked to enter 5
dand e Son of insanity is entered, a trial date j set,
y by Ireac ontendere, a date for sentencing is arrangeq
o cases the defendant on personal recognizance

I
are rea eu .
After the charges el

lea of not guilty or not /
fhe defendant pleads guxlt)l; q]r:r .
magistrate then either sets bal

The Pl]ea defendant in a criminal trial will enter one of three pleas; guilty,
Ordinarily, a de

or nolo contendere.

1Ot guiky,

ing before the courts plead guilty prior o the t;

GUILTY Most defendants a;;]:;e:or :;gquences. It functions not only gs an admissiorlj:
stage. A guilty plea has sgvef f the entire array of constitutional rights designed to pro.
guilt but af.so as a surrender :mst unjustified conviction, including the right to femaip
te‘!ct a c;']im‘_n;*:t ‘ggfs::?rz;? %vitnesses against him or her, the right to a trja| by juty, ang
tsl:l:nrti,gthtet(r)liave an alleged offense proven beyond a reflsonable f[;“l:bt' Aﬁ” a plea js
made, it cannot be rescinded or withdrawn after sentena{lg:geven if there is a change j,
the law that might have made conviction more problematic. ‘

As a result, judges must follow certain procedures Whel.] accepting a plea of guily,
First, the judge must clearly state to the defendant the COnStlt'thlOHal guarar?tees that he
or she automatically waives by entering this plea. Second, the judge must believe that the
facts of the case establish a basis for the plea and that the plea is made voluntarily, Third,
the defendant must be informed of the right to counsel during the pleading process, In
many felony cases, the judge will insist on the presence of defense counsel. Finally, the
judge must inform the defendant of the possible sentencing outcomes, including the
maximum sentence that can be imposed.

After a guilty plea has been entered, a sentencing date is arranged. In a majority of

states, a guilty plea may be withdrawn and replaced with a not-guilty plea at any time
prior to sentencing, if good cause is shown.

¥ the defendant or the defense counsel, or (2) itis
entered for the defendant by the court while the defendant stands mute before the bench.

After a ple ilty i ; i
take place ;’ th::e(l)i ‘L’:t guilty is recorded, 5 trial date is set. [, misdemeanor cases, trials
superior court A, thiz 'fiou" System, whereas felony cases are normally transferred to the

e, a continuance Or issuance of bail is once again considered.

NoLo con TENDERE With thj
th i “
accept or deny responsibility fi)srptl}:a (w,thh Means “no contest”), the defendant does not

Nge of ;
Y abarpa; PrOSeCutona
i 8ain capy bem la

of
ad nd judicial concessions for pless .
¢ between (e

ney
Prosecutor and the defense attor

I'he initia) N i
rcducing the g d’y be redye
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Ny Y pr
15¢ to ree
0 '
a lc]rp;;‘ Nas o m‘g::] N ‘l b lenieny sentence, such as pr “"“‘mh:‘
he olh. Ve labe] ugy.. . n )
[ TR 1 nnnr.:l-bdfm‘“l“‘d (such as child mo! ' alt
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] CONTEMPCRARY ISSUES NCRIMINA

F S

IS

f strange Plea Agreements

me
fenc! ied as strange or at least outside the

M’m' plea agreement results in 3 reduced

4 charge or a favorable sen-
0 recommendation by the prosecutor, byt ol

be noles identified by law professor and former judge Joseph Colquitt, In

pofidn

ge for leniency, the defendant agrees to:
Make a charitable contribution

Some agreements can only
box. What follows are some

to perform some act as a
lenient

quid pro quo for a dismissal or more
_oun may impose an unauthorized form

return for a plea of Quilty, or (5) the defendant may be permitted to

plead guilty to an unauthorized off

A ‘ ense, such as a “hypothetical® or
. RelinQUisn property ownership nonexistent charge, a nonapplicable lesser-included offense, or a
- on ekl Robie nonrelated charge.
]
ol serilzation Ad hoc plea bargaining is controversial not just because it is unusual. In
" _ ) Some cases it can border on unethical. In one case. the rosecutor off
Undergo surgical castration leni ' ' v nd Sl
. I Eniency to a drug defendant if he would surrender several thousand dollars
, Enter the military in cash that was found during a search of his property. In another case, a
. ipisA Is defendant was afforded leniency for agreeing to forfeit interest in his vehicle.

Undertake a shaming punishment, such as carrying a sign that says
 stole from this store”

Seal the records of a case

Surender profits from crime, such as from books written about the crime
Be banished to another location

CRITICAL THINKING

1. Are ad hoc plea bargains reasonable? Are they fair?

2. What if the tables were tuned and, say, a speeding motorist offered
$100 to the officer who stopped her in exchange for leniency? What

would happen then? !
These are examples of what Colquitt calls “ad hoc plea bargaining.” In ‘
w5 view, ad hoc plea bargaining takes these forms: Source: Joseph A. Colquitt, *Ad Hoc Plea Bargaining,” Tulane Law Review 75
(2001): 695-776; Timothy Lynch, The Case Against Plea Bargaining, https://
object.cato.org/sites/cato.org/files/serials/files/regulation/2003/10A26n3-7.pdf
(accessed April 2017).

(1) the court may impose an extraordinary condition of probation
folowing a guilty plea, (2) the defendant may offer or be required

There is little question that these methods result in lesser sentences, especially when
defendants are in states whose sentencing policies limit judicial discretion. Pleading
guilty to reduced charges may help replace the absence of judicial l.eni.enC)./."" .

Plea bargaining is one of the most common practices in the criminal justice system
and a cornerstone of the informal justice system. Today more than 90 percent of crim-
inal convictions are the result of negotiated pleas of guilty. Even ir? serious felonx cases, |
Pleabargaining can be an option. And it can happen ﬁ.'om the earliest stages of crlllmé:;oal "
charges all the way up to the “shadow of the trial,’ or ng.ht _before a 'verdxct 1fs reached. f

See the accompanying Contemporary Issues in Criminal Justice box for more on
%me interesting plea agreements. ) ]

Plea bargaix%iﬁg is fctually a relatively recent developmen't, V’Vhl'Chhtoc})lk il(?ltli blat'i :n
the nineteenth century. During the first 125 years after the nations birth, t e trial by j a)]r
" Viewed as the fairest and most reliable method of det.ermmmg the trutfh 111n a Cnn:'l:th
Matter, However, plea bargaining became more attractive at the .turn of t etet(\jmznﬂ; Od
“Ntury, when the mechanization of manufacture and transportation P}l;odmfo be settled

“omplex cjvi] cases; this event persuaded judges that criminal cases ha

Hickly lest the court system break down.”

Pros ang Cons of Plea Negotiation I and professional needs
14u5e of excessive criminal court caseloads and t.h’e persona ar:e isthe Jeast possible
" the Prosecution and the defense (to reach disposition g th? o t of the administra-
lime), Plea bargaining has become an essential yet controversial ;Lar s both the state
N ofjustice, prove d that plea bargaining actually ben

" e. Proponents conten

e defendant in the following ways:
ution are reduced.
ts is greatly improved.

.
Ihe s
' .h‘ overall costs of the criminal Prose:;r
¢administrative efficiency of the co

197

RES

ETRIAL AND TRIAL PROCEDU




Joseph Koetters (right), a
former high school teacher
accused of having sex with two
students and getting one pregnant,
pleads guilty and is sentenced in
Los Angeles Superior Court while his
attorney, Leonard Levine, listens to
the terms of the plea agreement.
Koetters was sentenced to a year in
jail for four criminal counts and was
required to register as a sex offender.
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o The prosecution
e The defendant avo

e Resources can be

PART 3 o COURTS AND ADJUDICATION

{o More SCrious cases,

more time
an extended trial and m
ay recej
€lve a

ble detention and

can devote
ids posm

3 ce J €. o - i
reduced sentenc fliciently to cases that need greater attention 2

devoted more €
a bargaining believe it is appropriate to enter into plea fise
f the state in the effective administration of justice will Q
process believe that the negotiated ple, 5h0ul§

Those who favor ple
interests 0 €
ts of the plea-bargammg

following reasons:

sions when the

served. Opponen

be eliminated for the
ndants to waive their constitutional right to trial.

e Plea bargains allow dangerous offenders to receive l.enient sentences. Jesse iy,
mendequas, a previously convicted sex offender, was given a.IO-year plea-bargaie,
sentence for child rape- Upon his rele?\se, he' rapechl and killed 7-year-old Megan
Kanka in one of the nation’s most notorious cpmes. .

e Dlea bargaining also raises the danger that an innocent person will be convicted of
crime if he or she is convinced that the lighter treatment ensured by a guilty ples i
preferable to the risk of conviction and a harsher sentence following a formal tris

e Prosecutors are given a free hand to induce or compel defendants to plea-bargain,
thus circumventing the law*

e It is possible that innocent persons will admit guilt if they believe that the system is
biased and that they have little chance of being acquitted.

e A guilty-plea culture has developed among defense lawyers. Elements of this attitude
include the belief that most of their clients are dishonest people who committed the
crime with which they have been charged and that getting a “sentence discount” for

them is the best and only way to go.**

o It encourages defe

Legal Issues in Plea Bargaining

The Supreme Court has reviewed the propriety of plea bargaining in several decisi
and, while imposing limits on the practice, has upheld its continued use. The Court

ruled in several key cases that:

ons

has

e Defendants are entitled to the effective assistance of counsel to protect them from
pressure and influence.

e Pleas must be made voluntarily and without pressure. However, a prosecutor cai tell
defendants that they may be facing the death penalty if they go to trial.”
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Mark BosterLos Angeles Times/Getty \mages

Y mise made by the prosecutor dyri
Any Pr0 e uring the plea negotiatio |
" the dt?fendan.t a.d mits guilt !N open court. A Prosecuto? who e must be kept after |
| e negotiations must stick to that position in caury Promises leniency in ‘ 1
P efendants must also ke'ep their side of the bargain to rece; ‘ |
o U v Forexample, if they a i ceive the promised offer of
lemency. ; ; Y agree to testify against a co-defend e o ‘
cvidence at trial or forfeit the bargain. ndant, they must give :

A defendant’s due process rights are not violated w

hen a pro
: sec
indict the accused on more serious charges—for ex P utor threatens to re-

ample, ; i
the defendant does not plead guilty to a lesser oﬂense.g €, as a habitual offender— if

Accepting 3 guilty plea from a defendant who maintains his or her innocence is
{ valid-"‘1 . 1

| statements mad? d‘urmg a plea bargain may be used under some circum t

rial if the negotiations break down. Statements made during a plea ne t.s ?nces at
pe used if the defendant (1) admits to a crime during the bargaining progc(:eslsalr:t(:tn t}clan
(2) later testifies in open court that he or she did not do the act and (3) is inn o
of the charges.* ocent

plea-Bargaining Decision Making

The plea-bargaining process is largely informal, lacking in guidelines, and discretion-  LOG Describe the plea-
 Research shows that prosecutorial discretion rather than defendant characteristics  barqaini ’
«ontrols plea negotiations.** Yet studies also show that plea bargaining reflects a degree 321niNg process
of cooperation between prosecutors and defense attorneys; in the vast majority of cases, “
they work together to achieve a favorable outcome.**
Research on plea negotiation indicates that the process is rather complex. Offender,
ase, and community characteristics also weigh heavily on the negotiation process.”
such factors as the offense, the defendant’s prior record and age, and the type, strength,
and admissibility of evidence are important in the plea-bargaining decision as well.*
The attitude of the complainant is also an important factor in the decision-making pro-
wss. In victimless cases, such as heroin possession, the attitude of the police is most
often considered, whereas in victim-related crimes, such as rape, the victim’s attitude is a
primary concern. Even the prosecutor’s ego or political objectives can factor in. The list
of factors that can affect plea agreements is practically endless.

THE ROLE OF THE DEFENSE COUNSEL Although the prosecutor formulates and of-
fers the deal, the defense counsel—a public defender or a private attorney—is required
o play an advisory role in plea negotiations. The defendant’s counsel is expected to be
aware of the facts of the case and familiar with the law and to advise the defendant
of the alternatives available. The defense attorney is basically responsible for making
¢ertain that the accused understands the nature of the plea-bargaining process and the
Builty plea. This means that the defense counsel should explain to the. defendant that
b Pleading guilty, he is waiving certain rights that would be available if he were to go
©trial. In addition, the defense attorney has the duty to keep the defenda.ntl mformf:d
of developments and discussions with the prosecutor regarding plea bar-gammg. anle
qomg 50, the attorney for the accused cannot misrepresent evidence. or mls!e:lc} tl:)e le:t
10 making a detrimental agreement. The defense counseI. is not just ethlcl‘ yt :‘tmz:l i0f
tonstitutionauy required to communicate all plea-bargaining offers to a client,

“unsel belieyes the offers to be unacceptable.37
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LO7 Explain the purpose
of pretrial diversion

diversion A noncriminal alternative to trial,
sually featuring counseling, job training, and
educational opportunities.
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Plea-Bargaining Reform -
In recent years, efforts have been made to convert plea bargaining into a more yig;,

ble, understandable, and fair dispositional process. Safeguards a.nd guidelines ha_ve been
developed to ensure that innocent defendants do not plead guilty urlder coercion, oy,
example, the judge questions the defendant about the facts o.f the guilty plea before o
cepting the plea; the defense counsel is present and can alese the defendant of his o
her rights; the prosecutor and the defense attorney open_ly discuss the plea; anFl full ang
frank information about the defendant and the offenses is made available at this stage of
the process. In addition, judicial supervision ensures that plea bargaining is conducted

in a fair manner.

NEGOTIATION OVERSIGHT Some jurisdictions have established guidelines to provide
consistency in plea-bargaining cases. Guidelines define the kinds and types of cases
and offenders that may be suitable for plea bargaining. Guidelines cover such aspectsas
avoiding overindictment and controlling unprovable indictments, reducing felonies to
misdemeanors, and bargaining with defendants.*

BANNING PLEA BARGAINING What would happen if plea bargaining were banned
outright, as its critics advocate? Numerous jurisdictions throughout the United States
have experimented with bans on plea bargaining. In 1975, Alaska eliminated the
practice. Honolulu has also attempted to abolish plea bargaining. Other jurisdictions,
including lowa, Arizona, Delaware, and the District of Columbia, have sought to
limit the use of plea bargaining.* In theory, eliminating plea bargains means that
prosecutors in these jurisdictions make no concessions to a defendant in exchange
for a guilty plea.

In reality, however, in these and most jurisdictions, sentence-related concessions
charge-reduction concessions, and alternative methods for prosecution continue t0 be
used.in one way or another.” Where plea bargaining is limited or abolished, the pumber
O'f trials may increase, the sentence severity may change, and more questions about the
right to a speedy trial may arise, Discretion may also be shifted further up the syste™
Instead of spending countless hours preparing for and conducting a trial, prosecutorﬁ

may dismiss more cases outright or decide not to prosecute them after initial actio b
been taken.

Pretrial Diversion

Another important feature in
inal diversion programs befo
sion programs were est
by the formal trial prac
criminal proceedings s
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the early court process is placing offenders into noncr :n:
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p B e following: Programs give the client ap Opportuni
10 nity

avoid the stigma of a criminal record

® . i
. Continue to wor.k and support his or her family

Continue pursuing educational goals

ilitati i

AccesS re.hablh tion services, such as anger management, whi i
Commumty , while remaining in the
whes needed, make restitution to the victim of crim
through volunteer services .

pay back the community

piversion also enables the justice system to reduce costs and allevi i
ing. Diversion programs can take many forms. Some are runnb e LeTiate prisonirowd:
. iginall . Y separate,
agencies that were originally set up with federal funds but are now bein i
with county of state as,swtance. Others are organized as part of a police g continued
robation department’s internal structure. Still others represent a joint v;:::::e;uttm' or
the county government and a private, nonprofit organization that carries outeth: t‘::::
ment process.

First viewed as a panacea that could reduce court congestion and help treat minor
offenders, diversion programs soon came under fire when national evaluations con-
duded that they are no more successful at avoiding stigma and reducing recidivism
than traditional justice processing.* There was also the suspicion that diversion might
«widen the net” of the justice system. By this, critics meant that the people placed in
diversion programs were the ones most likely to have otherwise been dismissed after a
brief hearing with a warning or small fine.* Now they were receiving more treatment
than they would have if the program had not been in place. Those who would ordi-
narily have received a more serious sentence were not eligible for diversion anyway.
Thus, rather than limiting contact with the system, the diversion programs actually
increase its grasp.

Of course, not all justice experts agree with this charge, and some programs have
shown great promise. Rigorous evaluations indicate that given the proper treatment,
some types of offenders, such as drug offenders, who are offered a place in pretrial pro-
grams can significantly lower their rates of recidivism.*

independent

The Trial

The criminal trial is an open and public hearing designed to examine the facts of th(e cas;
brought by the state against the accused. Criminal t'rials are relatlv;ly rare er\lreinmts OI::;n ;
Gses are settled by a plea bargain during the pretrial s.tage), but I ez( ;atrlz eclrimi [I:a] tant
and enduring fixture in the criminal justice system- By its very nztl :trl O,n e e it
52 symbol of the moral authority of the state and of the administr
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LO8 Explain the legal rights
of the accused at trial

Robert Lewis Dear addresses
Judge Gilbert Martinez during
a court appearance in Colorado
Springs. Prosecutors filed charges
against Lewis in connection with a
Planned Parenthood attack in which
police Officer Garrett Swasey, Iraq
war veteran Ke'Arre Stewart, and
Jennifer Markovsky, a mother of
two, were killed. On May 11, 2016,
a judge declared Dear incompetent
to stand trial and ordered that he
be indefinitely committed to a state
mental hospital.
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DGE Even though the Constitution does not say
ant enjoys the right to @ eri't\ll by an ii.np'nrtial judge. The S“Prenf,z
QL ) as much way buék in the 1927 cas¢ n_‘f {unw)' V. E)lxto. In that Cas?‘ 2 municiy
Court 1 uled as n‘vl‘;% ) thé mayor, an executive official. What's more, he received fines gy,
st F“dgf‘ m;srd’;a sainst Jefendants whowere convicted in his courtroom. The Suprep,,
fees L Or.t e ér' olation of due process when a judge “has a direct, personal, subsiy,
Court held thatitisavi sion against [a defendant] in his case™"

i jary i st in rec hingaconclu
tial pecuniar interest in reac ager e

F\‘\That if 21 judge is not impartial? How can such a )u'dge b? removed? Generally, iy,
judge will excuse himself or herself if there is @ conflict of interest. Judicial codes (f

ethics provide the guidelines judges ueed. to ma}fe such dec1i10ns. Some jurisdictions,
however, permit peremptory removal of ;L_ldges‘. " These are like the peremptory chy.
lenges used in jury selection (covered Jater in this chapter). When thls'occurs, one of the
to have the judge removed, and another judge will come on board,

removal can occur only once.

THE RIGHT TO AN IMPARTIAL Ju

ryv criminal defend

attorneys can move
Usually the peremptory

THE RIGHT TO BE COMPETENT AT TRIAL To stand trial, a criminal defendant must
be considered mentally competent to understand the nature and extent of the legal pro-
ceedings. Ifa defendant is considered mentally incompetent, his trial must be postponed

until treatment renders him capable of participating in his own defense.
Can state authorities force a mentally unfit defendant to be treated so that he can be

tried? In Riggins v. Nevada (1992), the US Supreme Court ruled that forced treatment
does not violate a defendant’s due process rights if it was medically appropriate and,
considering less intrusive alternatives, was essential for the defendant’s own safety or the

safety of others.*

THE RIGHT TO CONFRONT WITNESSES The Sixth Amendment states that “In all
criminal prosecutions, the accused shall enjoy the right ... to be confronted with the
witnesses against him.” The accused enjoys this right not just by being able to confront
witnesses in person but by being allowed to participate in his or her trial. That s, trials
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REALITYCHECK
‘ ‘ Myth or Reality?

Trials are closed to the public.

MYTH. Nearly every trial, civil or
criminal, is open to the public.

Seeing artists’ sketches of

| high-profile trials on the evening
news gives the impression that
trials are closed to the public,
but the fact that restrictions are

' placed on the press in most trials
(e.g., cameras are generally not
allowed) does not mean trials are

1 closed to the public. What are

some advantages of having trials

open to the public? What are

some disadvantages?

proof beyond a reasanable
doubt The standard of proof needed to
convict in a criminal case. The evidence offered
in court does not have to amount to absolute
Certainty, but it should leave no reasonable doubt
that the defendant committed the alleged crime.

preponderance of the evidence
The level of proof in civil cases: more than
half the evidence supports the allegations of
one side,

> tactics loyed by wary def,
TRIAL The tactics employ Y. Yy defense
THE RIGHT TO A SPEEDYlea negotiations, delay tactics during trial), alon

(pretrial motions, complex p 2
ficiencies i rocess 0
efficiencies in the court pd T Bl s r

aﬂome)’s
. 8 With
such as the frequent granting of continuanceg, h.
delays i
tiOn States
S Coupt,
al admin.‘
arantee of

; s, an . -
scheduling procedures d constitutional issue. As the American Bar Associg

iminal cases a serious an « ion i i .
anmal cases. ; S;datfm,’ to Speedy Trial, “Congestion m. the trial courts of thi
in the Standards £ is currently one of the major problems of judici

icularly in urban centers, . ] . ,
Pft!n'tful“,,;-' Delays in the trial process conflict with the Sixth Amendment i
istration.” Delay

i1 58
a right to a speedy trial.

THE RIGHT TO A PUBLIC TRIAL The Sixth Ametl:]c'im;[}lt re.fe}:s toa “pub.]ic trial” Th
simply means that all trials must be open to the Pfl _IC~ is f? 1“8 tfio a public tria| is gen.
erally unrestricted. Anyone who wants to see a criminal trial can do so.

Sometimes having a trial open to the public can i PTObIFmS- lfl the 1966 ¢y,
of Sheppard v. Maxwell, the courtroom was packed with peopl'e, including member, of
the media, for all nine weeks of the trial. Reporters handled evidence and took Pictureg
throughout the trial. The Supreme Court eventually reversed the defendant’s convictiop,
citing the “carnival atmosphere.” The case did not lead to the exclL!smn of cameras frop
the courtroom, but some judges require that they be kept out. This is why one Sometimeg
sees sketches of a case instead of actual photos.

Adverse pretrial publicity can prevent a defendant from getting a fair trial, The release
of premature evidence by the prosecutor, extensive and critical reporting by the news
media, and vivid and uncalled-for details in indictments can all prejudice a defendant,
case. Press coverage can begin early in a criminal case and can even affect the outcome.

As a general rule, pretrial publicity and reporting cannot be controlled. However
judges may bar the press from some pretrial legal proceedings and hearings, such as
preliminary hearings, when police officers make an arrest, or when a warrant s being
served, if their presence will infringe on the defendant’s right to a fair trial.* Other steps
can be taken as well. These include changes of venue (moving the trial to another ju-
risdiction, where there is less press coverage and hence less contamination of the pool

of potential jurors) and gag orders (restrictions on what the parties or the media can
report), among others.

THE RIGHT TO BE CONVICTED BY PROOF BEYOND A REASONABLE DOUBT The
standard required to convict a defendant charged with a crime at the adjudicatory stage
of the criminal process is proof beyond a reasonable doubt. This requirement dates
back to early American history, and over the years has become the accepted measure®!
persuasion needed by the prosecutor to convince the judge or jury of the defendants
US Supreme Court decisions have reinforced this St
sonable doubt a due process and constitutional requir®
tates (1949), for instance, the Supreme Court stated:

Guilt in a criminal case must be proven beyond a reasonable doubt and by evidence
corLﬁne‘d 16 that which long experience in the common-law tradition, to some f-“f’"t
f}l,n odied in the Constitution, has crystallized into rules of evidence consistent With

at standard. These rules are historical]y grounded rights of our system, developed

to safeguard men from dyp; - feitures Of
e ubious and yp; it ; ing forfeitures ¢
life, lib, erty, and Propertys just convictions with resulting

The reasonable . rstice PV
doubt standarg 18 an essential ingredient of the criminal justiceP |

cess. It i : ; I
errors “zlsrl“;lheeuir:imel i ent for reducing the risk of convictions based o1 ":lll'n‘

B erlyin remis . ) s qse 8 guit
person than to convictgs Premise of this standard is that it is better to relea ]”“\f

. . : ,resl

innocent untj| proven Ol.neone'WhO IS Innocent. Because the defendant 1§ l e ¥

. | guilty, this standard forces t} -ution to overcon® .
Presumption with (he orces the prosec

high : L here 4™
Preponderance of the i Standard of proof. Unlike the civil law, wher !

beyond a reasonable
standards of proof gy
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Definiti
standard | " lt“;n”y f Hullng
ute certainty pOSSII Y of error; 100 s pertanty o "
g:;znd oy o poss i e Not used in civij or criminal law

Ng any reasonable doubt

noral certainty U allows the defendant the

about the innocence or guilt of the defendan
benefit of any possibility of innocence
Prevailing angd PErsuasive to the trigr of fact
Greater weight of evidence in
an opposite point of view

(lear and convincing

peponderance of the evidence terms of credibility; more convincing than

ble cause US constitutional standard for arrest ang search warrants, requiring
Proba existence of facts sufficient to warrant that a crime has been committed
sufficient evidence Adequate evidence to reverse 5 trial court
Reasonable suspicion Rational, reasonable belief that facts warrant investigation of a crime

on less than probable cause
Less than probable cause

Mere suspicion: less than reasonable belief to conclude criminal
activity exists

Criminal trig)

Civil Commitments, insan;

ty defense evidence
Civil trial

Arrest, preliminary hearing, motiong

Appellate review
Police investigations

Prudent police investigation where safety
of an officer or others is endangered

The Trial Process

The trial of a criminal case is a formal process conducted in a speci‘ﬁc and orde:rly fa}slh;
ion in accordance with rules of criminal law, procedure, and 'ev1dence. Ux}inke ‘;;( ::j
transpires in popular TV programs involving la.wyers—wherebwune;s:els] ;rres(l)J eel;Vaisory
leading and prejudicial questions and where judges go far‘ eyon - l:ec}mica]
nle—the modern criminal trial is a complicated and' often ume-consulm %;d chnica
affai. It is a structured adversarial proceeding in Whl‘Ch bothbp;osec;;z]::l(?:dae i
follow specific procedures and argue the merits of thelr;a;e;s efore the judg
Each side seeks to present its case in the m(?st favorabl:1 1g.ts. oo el procediges, al
Although each jurisdiction in the United States' als i fashion, Tha basic sters of
beaons condnct criminal trals .o gil;:sﬁlg;;?;ra;re descr;bed in this section
the criming] trial, which proceed in an es >
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Justin Ross Harris is pictured during jury selection
for his trial at the Glynn County Courthouse in Brunswick,
Georgia. Harris, who was accused of intentionally leaving his
toddler son in a hot SUV to die, was found guilty of murder and
sentenced to life in prison without the possibility of parole.

venire The group called for jury duty from
which jury panels are selected.

voir dire The process in which a potential
jury panel is questioned by the prosecution and
the defense to select jurors who are unbiased
and objective.

challenge for cause A request that

a prospective juror be removed because he or
she is biased or has prior knowledge about a
case, or for other reasons that demonstrate the
individual's inability to render a fair and impartial
judgment in a particular case.

peremptory challenge The dismissal
of a potential juror by either the prosecution

or the defense for unexplained, discretionary
reasons.

term ranges from one day ‘”"“_m?fhi‘j _d.CPC"di“g_OI? the Natyr,
of the trial. In addition, ,"“T‘“‘ "l'”‘m lL]“(mS prohibit C0nvicted
felons from serving on AJEITIICS. as we:l‘ as others exempteq |
statute, such as public officials, physicians, and attorneys.

The initial list of pcr.snns chosen, which js called ,
venire, or jury array, pruvldes the state wi‘th a group of N
tentially capable citizens able lo.serve O, Jury; Many States
by rule of law, review the venire to eliminate u“q“a]iﬁed‘
persons and to exempt thosc. who, l?y reason of thcirpmf“
sions, are not allowed to be jurors. The actual jury selectiop
process begins with those remaining on the‘ I].St'

The court clerk, who handles the administrative affajrg
of the court—including the processing of the complain and
other documents—randomly selects what he or she beljeye,
will be enough names to fill the required number of place
on the jury. After reporting to a courtroom, the prospective
jurors are first required to swear that they will truthfully an.
swer all questions asked about their qualifications to serye,
A group of 12 will be asked to sit in the jury box while the
remaining group stands by.

After prospective jurors are chosen, the lengthy process of
voir dire (from the Old French for “to tell the truth”) starts,
To determine their appropriateness to sit on the jury, prospec-
tive jurors are examined under oath by the government, the
defense, and sometimes the judge about their backgrounds,
occupations, residences, and possible knowledge of or interest
in the case. A juror who acknowledges any bias for or preju-
dice against the defendant—if the defendant is a friend or rel-
ative, or if the juror has already formed an opinion about the
case—may be removed by either the prosecution or the de-
fense with a challenge for cause asking the judge to dismiss
the biased juror. If the judge accepts the challenge, the juroris
removed for cause and replaced with another juror from the
remaining panel. Because normally no limit is placed on the

number of challenges for cause that can be exercised, it often takes considerable timet
select a jury, especially for controversial and highly publicized criminal cases.

Besides challenges for cause, both the prosecution and the defense are allowed
peremptory challenges, which enable the attorneys to excuse jurors for no particu
reason or for undisclosed reasons. A prosecutor might not want a bartender as a juror "
a drunk-driving case, believing that a person with that occupation would be sympathetic
to the accused. Or the defense attorney might excuse a male prospective juror becaus€’
the attorney prefers to have a predominantly female jury. The number of peremptor?
.challenges given to the prosecution and defense is limited by state statute and often va"
ies by case and jurisdiction.

The peremPtory challenge has been criticized by legal experts who question th
ness ?:s Pepricly ﬂiﬁ’d‘“{i‘icﬁ it has been used s Historically, the most signiﬁ;“s’;
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allow legally condoned diserimimer o L2 American—a policy 356\

scrimination against minority group members. In 11 ° o
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est f i ;
st ?ROSECUTION S ’CASE_ Following the opening statements, the government begins
! : its case by presenting evidence to the court through its witnesses. Numerous types of
teh; eyldence are presented at trial (see Exhibit 8.2). Those called as witnesses—such as po-
s :Ce officers, victims, or experts—provide testimony via direct examination. During
s 1reFt examination, the prosecutor questions the witness to reveal the facts believed  direct examination The questioning
: pertinent to the government’s case. Testimony involves what the witness actually saw, ~ ofonesown {prosecution or defense) witness
)ihe heard, or touched; it does not include opinions. However, witness’s opinion can be given during a trial. {
e in certain situations, such as when describing the motion of a vehicle or indicating wheth-
Le o era defendant appeared to act intoxicated or insane. Witnesses may also qualify to give
1 opinions by i i t . -
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directed verdict Te right of a judge to
direct a jury to acquit a defendant because the
state has not proved the elements of the crime
or otherwise has not established guilt according
to law.

such as the wilncss‘_f accuracy in reportjp,
ht to cross-examine v?/ilncsscs ls‘an essent‘xu] p'art of trig
: | circumstances exist (such as a PC"SOHS. bclng hOSPilaJI
ot be considered unless they are 'made in court ang are
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open for question. as completed cross-examination; l}:llS allows the Prosecutor ask
the defense attor_ney h;s ut information brought out during cross-examination, Fing)|
additional questions abo hen question, or re-cross-examine, the witness once again, Ali

l .
efense attorney may : . :
:hif:esses for the trial are sworn in and questioned in the same basic manner,
v

testimony,

challenge elements of the.
was seen or heard. The 1l
and unless extremely unusud
ized), witness statements will n

THE CRIMINAL DEFENSE After the prosecutor has provided all the goyernmen:'s

" inst a defendant, he will inform the court thaf he rests the people’s case The
;\ 1fdence :t!?ri::t Zt this point may enter a motion for a directed verdict. This is a pro.
c:deul:: Sevice i)rll which the defense attorney asks the judge to Qrdf:r the jury to return
verdict of not guilty. Depending on the weight of the prosecution’s case, the Judge May
either sustain or overrule this motion. In essence, the defensg §tt0T ey argues in the
directed verdict that the prosecutor’s case against the c?efendant is insufficient to suppgy
the legal elements needed to prove the defendant guilty beyond a reasonable douby, |f
the court sustains the motion, the trial is terminated. If it rejects the motion, the defense
begins to legally rebut the prosecution’s case.

The defense attorney has the option of presenting many, some, or no witnesses on
behalf of the defendant. The burden of proving guilt is on the prosecution, and if the
defense team believes that the burden has not been met, they may feel there is no need
to present witnesses of their own. In addition, the defense attorney must decide whether
the defendant should take the stand and testify in his own behalf. In a criminal trial, the
defendant is protected by the Fifth Amendment right to be free from self-incrimination,
which means that a person cannot be forced by the state to testify against himself. How-
ever, defendants who choose voluntarily to tell their side of the story can be subject to
cross-examination by the prosecutor.

The defense attorney is charged with putting on a vigorous defense in the adver
sary system of justice. She presents her own witnesses and introduces evidence to refute
the prosecution’s allegations. After the defense concludes its case, the government may
then preseflt rebuttal evidence, If the judge grants permission, this involves bringing
forward evidence to refute, counteract, or disprove evidence introduced by the defense.
A‘prosecuto‘r May not go into new matters or present evidence that further supports or
reinforces his own case. At the end of rebuttal, the defense may be allowed surrebuttal—
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atorney to submit instructions for consideration; the judge will then exercise discretion
in determining whether to use any of their instructions. The instructions that cover the
law applicable to the case are extremely important because they may serve as the basis
for a subsequent appeal.

DELIBERATION AND VERDICT After the charge is given to the jury members, they
retire to deliberate on a verdict. In highly publicized and celebrated cases, the judge may
sequester the jury, preventing them from having contact with the outside world. This
process is discretionary, and most judges believe that sequestering or “locking up a
jury” is needed only in sensational cases.

Areview of the case by the jury may take hours or even days. The jurors _al.ways meet
privately during their deliberations, and in certain lengthy and highly pubhgzed cases,
they are kept overnight in a hotel until the verdict is reached. In less sen‘satlonal cases,
the jurors may be allowed to go home, but they are cautioned not to discuss the case
with anyone. . .

If a)i'erdict cannot be reached, the trial may T?Su}t in a hung jury, a(fiter. »:?1:};};?
Posecutor must bring the defendant to trial again if the prosev.jutfo;ll ‘::Cress If the
Viction. If found not guilty, the Jefendant is released from the Cﬂn;;:/estl:i) ation‘b)’ the
defendant is convicted, the judge will normally order a Pl'esentt::cc; e dgefense attor-
Mrobation department before imposing a sente“_c;f- ij;;g; i}rzat 1ega%erl'ors occurred in
I‘l}ztw'm probabl)f submit a.motion fOfdz:evt‘;;rz(;tion and impose a sentence immeiir-

tial proceedings. The judge M3y y r offenses. In felony cases, however,
24l a practice quite common in most misdemeanc dant will either be placed on bail or
®Judge will set a date for sentencing and the defenc

tdin custody until that time.
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Judge Jeffrey Locke

gddressgs the court durin |
Jury deliberations in the trigl

of former New England Patriots \
tight end Aaron Hernandez at

Suffolk Superior Court in Boston. |
Hernandez, who was no stranger to ‘
legal troubles, was ultimately found

not guilty for his alleged role in a :
2912 double murder outside a Boston
nightclub. Five days later, he was
found hanged in his prison cell, an
apparent suicide.
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F’:‘;—“ CAREERS IN CRIMINAL JUSTICE

Duties and Characteristics of the Job

*  Court reporters create the official transcripts of legal proceedings such
as trials and depositions.

e These transcripts include all the dialogue as well as other important
details, such as emotional reactions.

e Court reporters use voice writers that make an audio record of the
proceedings.

¢ Some use audio equipment to tape an event and then supplement this
recording later with notes taken during the proceedings.

® The commonly used recording methad in legal and courtroom settings
is the stenographic machine, which court reporters use to transcribe

spoken words. A court reporter can press multiple keys simultaneously
to represent words, sounds, or even phrases.

®  Although the primary responsibility of court reporters is to record
Courtroom legal proceedings, they also provide this information from
the official record when requested.

*  Court reporters can advise lawyers on legal procedure when
necessary.

Job Outiook

e The number of jobs available for court reporters is greater than the
number of trained professionals entering the field.

¢ The job outlook is favorable for ent
those who are certified.

e Court reporters are always needed in ¢
across the country, although jobs may be more plentifui in urban areas,

® They often freelance for extra income at attorneys' offices or as
closed-captioners and/or real-time translators.

e Other court reporters work for cou
time.

®  Agency workers and freelancers
schedules.

* Despite the seemingly simple training requiremens
. man
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Salary

e Pay will depend on several factors, including method of transcription,
region of the United States, type of employer, amount of previoug work
experience, and level of certification.

®  The median annual salary for court reporters is around $50,000. The
maijority of court reporters earn between $35,390 and $67,430. At the
extremes, a small percentage of court reporters earn around $27,.000
and the highest paid earn $90,000 or more.

Qualifications

e The qualifications to be a practicing court reporter vary
by state.

®  In some states, court reporters are required to be notary publics; in
others, an individual must become a certified court reporter (CCR) by
passing a state certification test,

e Court reporters must continually study and practice their skills.

Education and Training

® At minimum, a court reporter needs an associate's degree, although

requiring a bachelor's degree is more common.

In adgition to general education, training programs are available at
vocational or technical schools.

e Curreqtly, 70 programs are approved by the National Court Reportefs
Association in the United States and Canada.

Reality Check

®  Because a coyrt reporter must create a record of events as they %

e ability to listan carefully and work quickly is key. Familiarity i
legal terms ang Practices is necessary, as is a thorough knowledd®
grammar, spelling, and vocabulary.

COUﬂ‘reporters Must become intimately familiar with stenotype
achines. As one reporter said, “Your wrists will become yout
®N8MY if You don't show them some love.”

*  Thefuture js Somewhat uncertain; digital audio recorders o
replace coyrt reporters Someday.
. it
33;7:: La?ofi Lambert and b, Ragan, “Court Reporter,” Great Jobs mﬂg
o, _COUI(TNEW York: McGraw-Hill, 2001), pp. 159-161; Bureau 011 pls &%
ey Reporters,” Occupationa/ Outiook Handbook, hitps/M™
un~rapnners.hlmmah-5 (accessed April 2017).
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PPEALS After a verdict has been rendered and a defendant found gui
o petition an a?pellate court to review the procedures us,e;“d gfnlty, t.he defense
gantshave two main avenues to challenge such procedures: ap ealsunzg trial. Defen-
These both give the convicted person an opportunity to 'apgeal tan hh‘abeas corpus,
oderal court on 'the basis of an error that affected the convictionoi:: tl:ghef State ar
ptraordinary tflal court errors, such as denial of the right to counsel . .trlal.c.ourt,
covide 2 fair trial, are subject to the plain error rule of the federal cour(t)r 71"nl%—llblhty .
10TS: such as the use of innocuous identification procedures or the deniS .l f m—-—
e poncritical stage of the proceeding, would not necessarily result in theao . COun.sel
ofacriminal conviction. verturning

A postconviction appeal is a request for an appellate court to examine a lower court’

Jecision to determine whether proper procedures were followed. It is important to not:
that appeals do not give the convicted an opportunity to try the case a second time, onl
10 challenge procedural matters (such as a judge’s decision to exclude a witness’s’testi)-,
mony). Most defendants benefit from at least one direct appeal. Direct appeals are guar-
anteed by law; the result is that most defendants get to appeal at least once, even if the
annot afford it.”' Discretionary appeals are also possible. The appellate c,ourt decide);
whether it will hear a discretionary appeal. There is no restriction on the number of
discretionary appeals that can be filed.

Through objections made at the pretrial and trial stages of the criminal process, the
defense counsel will reserve specific legal issues on the record as the basis for appeal. A
wopy of the transcript of these proceedings will serve as the basis on which the appellate
court will review any errors that may have occurred during the lower-court proceedings.
The Careers in Criminal Justice feature describes the work of the court reporter, the
person who prepares these transcripts.

Awrit of habeas corpus is the primary means by which state prisoners have their
convictions or sentences reviewed in the federal court. A writ of habeas corpus (which

means “you may have the body”) seeks to determine the validity of a detention by asking

the court to release the person or give legal reasons for the incarceration.
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REALITYCHECK
Myth or Reality?

Appt_allate court judges are
partially responsible for the

numl?er of appeals filed by
convicted individuals.

REALITY. Appellate judges decide
whether they want to hear certain
appeals. If they refused to hear all
such discretionary appeals, there
would be no incentive to appeal.
Word would get around that
appeals are a waste of time.

Thinking about the lengthy death
penalty appeals process, then,
who is most responsible for the
delay between the crime and the
execution? Do appellate court
judges share some of the blame?

appeal A request for an appellate court to
examine a lower court’s decision to determine
whether proper procedures were followed.

writ of habeas corpus A judicial order
requesting that a person who detains another per-

son produce the body of the prisoner and give rea-
sons for his or her capture and detention. Habeas
corpusis a legal device used to request thata
judicial body review the reasons for a person’s |
confinement and the conditions of confinement.

Habeas corpus is known as “the great writ.”
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