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NEGOTIATION

.« 4 basic life skill that
o5 16 @ basic WE€ use every day in
: many ways.

» family decisions, plans
When we work out spe-

ores with our chj
o 3 _ ildren
e gotiating. When we decide which movie or restaurant wé

with our spouse,. w.e. z}re n.egotiating. When we agree on
division of work '1"€.SpOIlSIb111t1€S with our ccﬂleagues, we are also
;]egotiaﬁng'_\ﬂ],y is it, then, that when we think of an interaction
; 2 negotiation 1t can suddenly seem tense, challenging, or tricky?
sbeling an interchange as a negotiation seems to take it beyond
4¢ everyday kind of transaction we are used to and at which we
are mostly competent. Suddenly we start thinking that there are
going to be winners and losers, that a game is being played, and
ihat people are out to take advantage of one another. We believe
yewill have to compromise on issues that are important to us, and we

suddenly become concerned about how open to be about our
needs and alternatives.

e i . and commercial transactions,
' I' =

dth -l-angf’ments about bedtimes and ch
il al

e &
oill §O 1

P0PULAR ASSUMPTIONS ABOUT
VEGOTIATION

Sgi:iounded in the structure of the negotiation process.
e .
ome of these common assumptions.
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Y1 DYNAMICS OF CONFLIC
The metaphors we Use in d]SCUSSin
from sports, poker, or other Sammiy

e \}‘Qv/i(//i(w 15 a game. G
4 ¢ . . ‘(‘ll (~()|] g - 9T R
negotiation oft tting our cards on the table, upping the
e : & A & ” '
We talk about pu “scoring a knockout, I’CdCh]ng a
ardball,” and the like. Thinking of

ante,” “calling a bhl“" )

stalemate,” “playing h . lies a particular kind of Structure
negotiation as a game lr?ef;d LO involve a known process,
and motivation. E{l?:tle;nd a relatively clear goal. But gameg
standards Oiig;; abo’ut winners and losers, about ﬁxed—sum
al:tocf)liljetojlllld aly)out being more competent or clever thap,
Sn,le other ,pla)’el”s (@hcgane yiewed - Opp(l):(sgstiss)t.ne tiaty

e Negotiation is about comﬁmn_me' Mz.uly REqly . TeiEation
because they think it implies having to O e M
important issues or values. Although negotlaltlon Lray Ivekee
compromise, that is not its necessary result. In many (but
not all) negotiations we do operate.from a set of norms that
promote compromise and the con51derat1‘on of an adversary’s
point of view. Sometimes these collaborative norms may make
us resistant to negotiating, especially when we are very angry,
feel adamant about our position, consider the other side to be

evil, or believe that our self-image is somehow at stake.

© Negotiation is about giving up power. Parents are often resistant
to the idea of negotiating with their children, managers with

their employees, or police with suspects because negotiation
seems to imply giving away power. Ironically, parents negotiate
d police with

with children, managers with employees, an
suspects all the time, but without the negotation label.

Negotiation often involves applying power, recognizing
S power, or discussing arrangements that may

someone else’

more effectively,

* Negotiation is aboyy being nice. Do we have to be friendly or
deny our anger toward others when we negotiate? Do we
1}{2’;;3 tt;lcflf (;L{/lvers as if WE approve of them in some way?

A havc; to }f)I; wil?irl t a~ relatlonship with them? Of course 1.10"
8 10 communicate with the other parties,

but we do not h
ave to pretend that i i
other than whay they afe at our teelings are anjing
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‘L"nl.mlv you have to be I"’“ig(‘,rcnl e
tough—11 (.)lh.m. WOTCE fi18 Opposite ()VE" fr(;ll‘.\( Ok, A
~esist negotiaton because we do not want :ll(lljly, We may
ways but we worry that the alternative to b ‘) chave in these
vulnerable. €Ing nasty is being
Negotiation is a complex process. The conse :

: quence of thlnking

L
" “@g()tiati()n as a complex interaction is that we feel
intimldatefi by it—we do not feel we can master it eed
[hel‘CfOl‘ﬁ.‘ 'feel'very vulnerable. Although negoﬁatigg has i
COInple).ilU?S’ 1ts essence is fairly straightforward .

e Negotialion is only okay when it is a win-win process Ma be in
perfect world all negotiations would be win—win' ro}(,:esses ab t
in our wm_”ld Fhat is not possible or even desirabli. Someti’m:s
compromise 1s necessary. Sometimes one side really ought
to lose. Sometimes the gist of a negotiation is about dividing
up a limited resource. We do not encourage collaborative
approaches to negotiation by being naive about its win-lose
aspects or by labeling suggestions for distributive solutions as
violations of higher values concerning human interaction.

e Negotiation is fundamentally a win-lose process (and if you don’t
recognize this you are naive). Although it may be naive to think
negotiation can always be win-win, it is equally misleading to
think that negotiation necessarily involves winning and losing.
If we think that our choice is to be a winner or a loser in a
negotiation, then we face the dilemma of either being taken
advantage of or trying to take advantage of others. Negotiation
is in part about finding a successful way through unpalatable

choices such as these.

The problem with these assumptions is not so much that we
consciously ascribe to them. If asked directly, most of us would

probably reject all of these in their most rigid or stark form.
However, our culture is imbued with many of these attitudes.
Consider how negotiation is portrayed in movies (Bruce Willis 'n}
The Fifth Element, 1997; John Travolta and Robert Duval in A Givil
Action, 1998; Danny DeVito, Michael Douglas, and Kathleen
Turner in The War of the Roses, 1989; or Jesse Eisenberg and
Justin Timberlake in The Social Network, 2010, to name just a few).
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PREMISES OF MEDIATION

Regardless of the approach taken, cer
tend to govern how a mediation proce

dia
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pherc ar €ast Sore suls v, OUtce ;
Therec arc certain tactic- N -Ome jg po— &
. 1t the outcom iz easons not to ¢ gl}l]dr__,dnt(‘(‘(h
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allows d-isputants to engage in th:lgllfg;is};o¥ }(:3 lgell’c;r(; .of what
make with a mediator is, in cssence,; “I'll give yvou Isputants
an interaction (up to a point), and I wil] reVeZI thg:msfetr to run
and listen to your ideas about how to proceed, but ii tl?ey;)r\lld 1

get to decide.”
Process is important. For the most part, participation in
mediation suggests that it is not just the elusive solution i
is missing when parties are in Conﬂict——something about the
process of the interaction needs work. How negotiations are
conducted and how communication occurs are important.
rocess.

Mediators are called in to alter the P
Third parties can be attentive to potentially competing interests and

®
stories. People do not necessarily have to believe a mediator
can be neutral, impartial, or even fair. But by entering into
mediation they accept the possibility that a third party can
at least understand competing needs and views and can
conduct a process without exclusively promoting the
position of one side. Moreover, disputants often have to ‘
accept that mediators can listen to entirely different stories
without having to choose one of them as tbe only reality.
This implies the possibility (although parties usua}ly do
not explicitly accept this) that apparently contradictory

narratives can be legitimate.
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These assumptions exist regardless of the approach of the
mediator. Other assumptions are dependent on the Particula,
approach taken or are rooted in the system or culture within which
the mediation occurs. For example, there is no automatic assum
tion that direct communication among the parties is beneﬁCia]
and mediators vary widely on how they handle such Communicai
tion. Many believe that direct communication is critical to an effec.
tive resolution process, although it may not always be Possible. But
other mediators, often those specializing in commercial cases, do
not believe in bringing the parties together until the basis of an
agreement has been crafted. The implication of the first approach
is that people in conflict, even if they are very upset with each
other, are capable of and can benefit from direct communication
with effective third-party assistance. The implication of the second
belief is that progress is easier to make if a consideration of the
1ssues occurs without the additional stress of face-to-face contact

among contesting disputants.
Mediators also have different approaches to confidential-

ity. There is significant legal protection for the confidentiality of
mediation in most parts of the United States and Canada, and
most mediators use confidentiality as an important tool when
trying to change the dynamics of a negotiation. However, not all
mediation is confidential—public policy mediation in particu-
lar often has to occur in public. Mediators differ in opinion and
practice about the confidentiality of private communication—for
example, in regard to whether they will reveal what occurred in
mediation if the parties give them a release to do so and what con-
fidentiality restrictions parties must agree to when they enter into
mediation. Furthermore, court practices, statutory frameworks,
and interpretations of professional obligations vary considerably
from jurisdiction to jurisdiction in their interpretation of the
parameters around confidentiality in mediation. Confidentiality
is a strategic and legal consideration, but not one that is neces-
sarily built into the structure of mediation itself. What is always
necessary for the credibility of the process is that the ground rules
around confidentiality be clear from the beginning.

Impartiality and newtrality (terms interpreted in many different
ways) are usually associated with mediation but are not implicit in
the fundamental structure of the mediator’s role. Without getting
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nto a discussion of whether it is eyep, feasible for th; :

e completely neutral or Impartial, it is clear t;atlrd parties to
ors put themselve§ forward as having no interest in most media-
ntention of advocating for any one dsicmaly Izhe ies, and no
nother. In this sense they indicate expense of

I : _ that they are neutral, unbi-
ased, and 1mpartial and offer that g part of what they b;in to
the process. 8

h
y,, But m.ediation doe§ not demand neutrality or impartiality. In
many setngs the mediator is not neutral and may have a special
connection to one of the parties. In-house mediators in organiza-
jons, village elders in mediative roles, and family members who
o reconcile differences among other family members may not
neutral or impartial. What is required is for the mediator to try
p the parties interact with each other more effectively and to
not take the side of one of the parties in the mediation.

- The mediator’s credibility is established in different ways
ending on the values and needs of the people involved and
he cultural context in which mediation occurs. In the middle-
professional world in which most of us operate, the promise
partiality, neutrality, and confidentiality is usually essential
stablishing the credibility and safety of mediation. But n
settings the community standing and personal status of the

ator may be far more important.
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