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INTRODUCTION TO THE MoraL ISSUES

n

Gender matters. Anc.i it matters not just i the physical
urn 10 3 fonsidera.tlon of the topic of gender, i
some have to d.o with equality and the various ways in which wo
sex discrimination, S§X1§t language, sexual harassment, rape pornn;
Others have to do with issues of diversity: not only diverse'ideals i i

;ssue of whether. women hfive a distinctive moral voice, In this int e g i
jlluminate what is at stake in each of these areas and highlightin th o, We survey these issues, seeking to
to this issue. Then we turn to a discussion of competing modelgs ofetguesluons s
with a discussion of the means of remedyin, o

quick look at the ways in which the issye of

quality in our society:

graphy, hate speech, and reproductive rights.

of the place of gende
roduction,

e of gender ; i
g some of the Problems discy pencier in society and conclude

J ssed here. First, however, lets take a
gender is similar to, and different from, ethnicity.

DEFINING THE PROBLEMS: Issygs OF SEXISM

as being less
her employer
fthe employer then goes
then the employer is behaving
havior refers to our actions.

mpetence, Jane is seen b
as less competent than her coworker John, the empl sexist attitude. 1 .
ahead and, on the basis of this distorted perception, promotes John but not Jane,

in a sexist manner. Sexist attitudes refer to our perceptions and feelings; sexist be

oyer is exhibiting a

OVERT AND INSTITUTIONAL SEXISM

Justas we did with racism, we can distinguish between overt and institutional sexism. Overt sexism is the inten-
tional discrimination against a person because of that person’s gender. For example, if a person is denied a job
because that person is a male or female, that is an act of overt sexism. In contrast to this, institutional sexism
occurs when a person is (perhaps unintentionally)

discriminated against because of factors that pertain to that
personis gender. For example, in some college sports such as basketball and football, women would be under-
represented if teams were open to both male and female applicants; if athletic scholarship money was given only

tothose who made the team, the indirect result would be that far fewer women than men would receive athletic

scholarships. Although there may be no intent to discriminate in athletic scholarships against women, the net
result might be precisely such institutional sexism.

Itis important to understand the ways in which gender-
everyday life, and it is also important to recognize the extent
generation in American life. Professional women in their fifti
“first” for women: the first woman mayor,
first woman general, the first woman to
“firsts” are a matter of

based expectations are woven into the fabric of

to which this has changed in little more than one
es and sixties today remember many instances of a
the first woman Supreme Court Justice, the first woman astronaut, the
graduate first in her class in medical schoo}, and such. Today thos
history—except, of course, no one yet remembers the first woman President of the Unite
States, since that has not yet happened. Our character is often formed by the battles we have fought, and for tt

JeW generation it often seems as though the battles for gender equality were fought and won in the distant pa
s calls for severa] comments,
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.............................. o T " ]nmmc,—,ocictiCS. WOMmeEn are stj]|
nwWoB ped, as though it were ,

- have not bee ;
world, the battles for being 14
- ath for .
cases they are stoned to - as are children of both sexe,

world, ’ .

be bought and sold around ::)c se controlled by the Taliban. Wome,,
ics, not just thos ination tha

many countrics, ) d in a context of dominatio t negates

ainst their will, trappe bjects of sexual fantag,

world as 0 s
uton dispI?)' 3"‘":;:; [e}::im omy that depends on the objec.
he fabric of a ma

First, in many places throughout the
stoned to death for adultery, and in some
choice they had made. Women continue 10
Women find their path to education blocked in
around the world continue to bear children ag

the possibility of free choice. Women continue to bep
voven into t

and in many instances such displays are ¥ ‘

: ‘ : ; : coats. high cost. In contrast
tification of women for selling everything from cars t0 United States has come at2 gh Sy to
omen in countries such as the to have a career- They ca n choose

Second, the progress of w caci
’ : 3 oc
many other countries, women in Western liberal dem o
; i rever,
to have a career and a family at the same time. However,

_ while their hus , in our soci
time jobs—one at the office and the other at home “hl]? id primarily by women, fot mer, ! .
sure, but it is progress bought at a high price, 2 price that is paic P

; ition of women is often diminished in socjg)

Third, it is important to notice the small ways i“' whl?h the [zoilt since this is the world 1 know be§t. Both
interactions. Let me offer two examples from a university Cog e;z \'\voman was talking about her years in grad.
examples come from women who were philosophy pr plagsors :aduate seminars. She would make a commeny
uate school and an experience that would recur all 109 = meit on point, illuminating: and opening up ney
relating to that day’s topic. Typically it wou o minal: the professor would make a reference to the
ways of looking at the issue under discussion. Later in the s¢ B ’hss P citability a male. It was a smallthing,
comment, but often attribute it to one of the other students in the c12 ’de O eible a generation ago. O
but was important in illustrating the way in which women were f)ftelhmat dent: it was simply a subtle and uncop.
- humiliati{lg o ii?:gz::i%ltltiz;: assig’ned to one of her male classmates,
e ma('ie]t(i)lilcsiax}:'iiasrl’le always dressed well when at the universit_y- .If she wasip

Arotier colleggue of MIBSERERHE. : 1d not be mistaken for the secretary. This is something
the department office, she wanted to be' sure that ‘sh'e would n Silp——s. thei cacemrs &,
that male faculty members never experience, but it is something thaty e exriliowy Besandiansdien )
too, they learn early to say that they do not know how t.o type—so that they will no ; g typing
jobs. Men who admitted that they knew how to type did not have to worry about that. -

Of course, these are small things. [ have never seen statistics on the number of women in graduate scho?la
generation ago who were propositioned by senior male professors, but I suspect the numbers would be startling,
The harassment that Catharine MacKinnon brought out into the open through her book, Sexual Harassment of
Working Women: A Case of Sex Discrimination, was pervasive, whether in academia, the world of medicine, sci-
ence, the corporate world, the world of sales. And prior to Title VII and the Supreme Court decisions relating to
it, there was no protection for women in such situations. The world that this new generation is growing up in

has changed, and changed for the better.

es can choose

ice that often means that they have two fu]].
acti

bands have only one. This is progress, to be

1d be a good comm

SEXIST LANGUAGE

One pf'the more contentious areas of discussion in regard to sexism is language. There are two distinct aspects
t? this issue: (a) the gen'dered structure of our language and (b) its specific vocabulary. In regard to linguistic
s ru]cture, many havc‘ pointed out th:at English, like many other languages, is gendered; we often are forced by
c}ur anguage to identify a person as either male or female, even when we don’t know the person’s gender. Because
Itl ;«; ;nsa:czhr:; gepder is 'thc default gender in cases where we don’t know, we usually supply the masculine pro-
“The s :nezr Jrc;)cc;wes. lIt'xs very ax’«’vkward to say, “The pioneer rode on his or her wagon.” Instead, we usually say,
rerlig fofn?;]] a]::ow;fgon’ thlereby giving the false impression that the only pioneers were men. An ever
Hemey R N is something such as, “The pioneers and their wi i ir ;
WhIChdlmleeS that only the men were actual pioneers P " EsoLs westivard I thelrigons

Advocates of a gender-n :

-neutral language h i i i

guage in gender-neutral ways. This de%naﬁgs ?Irzttx:d, vith only partial success, to encourage us to use lan
pay attention to our use of language, but that is usual!

something good. With iti
g8 some degree of care, it i usually possible to reformulate our language in gender-neutral way:




-

ed Plural constructions in this book precisel
s i

ﬁe(;‘ounot involve gender stereotyping. _
ways th:’!‘ ocabulary abounds in our language, Sometimes it is rooted in differential perceptions: a man is seen
Gexist \e” a woman behaving in exactly the same way is pe

Er ing i ) rceived as “aggressive” The two words describe

i gssertiy aduct, but give quite different value-laden SPINS 1o each on the basis of gender.
co y

¢ same

imes specific words tell us a.lol. One of the most striking analyses I have read occurred in an article by
Somet;ﬂ called, “Pricks and Chicks: A Plea for Persons” Baker points out that obscene, transitive verbs
obert _B“ exual intercourse (e.g., “screw”) are usually used in suchawayasto place women as the direct object
Jescribing ® ;suaﬂ)’ synonymous in English with “to harm or to hurt” This suggests a view of s
| (fhe)v ;fn:l s would commend, equating sexual intercourse w
that few

ith men harming women, Itisa
hat suggests a disquieting societal understanding of sexual relationships.
- al
Jation

¥ for this reason, and tried in various ways to write in
have ©

exual intercourse
disturbing corre-

in ways that manifest that respect and concern. In the final analysis
them mabout persons and respect them, and such language is incompa

ther hand, we do not care for and respect others
the 0 ’

uage only solidifies and exacerbates that
f caring and respect. The langu.age is n'OF the root problem, but the symptom of something deeper that has
lacko ng. But just as it is valuable in medicine to reduce symptoms of disease, so too, there is a value in reduc-
onz;'ir; li;lguage, even though such reductions are far from a cure for the underlying ailment.
ing

» We try to avoid sexist language because
tible with such caring and respect. If, on

SEX DISCRIMINATION

iscrimination based on gender has certainly diminished over the years,
Discriml an society. Although the Equal Rights Amendment (ERA) was
in Amerlihere are a number of legal guarantees available to individuals,
B Statzsi;crimination. Moreover, numerous affirmative action programs
ziijgmen in places where they had previously been discriminated agai

but it still remains an important issue

never ratified by the required number

especially women, who are the objects
have helped increase the representation
nst.

Overt Job Discrimination and Unequal Pay

Overt discrimination, where a woman is denied a job or pron.xotion so}ely because she is a woman or is paid less
than her male counterpart in the same job, has decreased significantly in recent years. In the 1960s, wome.n made
59 cents for every dollar earned by men. In 1990, this figure was 72 cents, a.nd, ff)r younger women dfmr}g t‘hat

ear, it was 80 cents. By 2010, it was about 82 cents. How much of this remaining discrepancy is due to dlSCr.lmlna-
ﬂon and how much is due to other factors (women, on the average, work fewer hours per week th:?n their male
counterparts, many have fewer years of work experience than men of the same age, some leave the.)ob for.c? ear-f
lier when the family no longer needs the second income, etc.) is unclear, but itis clea_r that the relative position o
women to men in the marketplace—although still subordinate—is definitely improving. Those‘ who are discrimi- .
nated against in these ways have legal recourse, even without the ERA, and there is an mcreasmglthuieh conser;-
susin American society that we ought not to discriminate against people on the basis of gender. Alt otwi’,1 ‘ X;Z\ r;\ y
fail to live up to our ideals in this area, clearly equal pay for equal work has ‘bec.ome one of our accep et \; rda‘tEd

The factors that contribute to this wage differential are often subtle but significant, and .they r;l;y :0 ue1e et

to explicit sexism or intentional gender bias. Again, consider an examplc? from t'he aFademlc ;vor U;:;) V\?a )The
Ph.D. students, gets married and decides to make the decisions in their n.mmage in a- g}in er-rf\feu - h}; .mz-
decide, for example, that if they get job offers in two different cities, they will accept whichever o erhk t}g\e a\;e[a :
fPective of whether it is to the man or the woman. Gender-neutral, right? Well, almost. If_the); alrelessew . e%i_
couple, she is Probably 3-5 years younger than he is, and consequently she w111 ha.ve Pthomzt;Egr e ()gress,
énce. Her job offer will probably be less than his, even if there is no gen.der discrimination. R i)
ifthey have children, they may both work, but it is her research that will pr(.)bably sugfer as e k]eep e
ing, research, a home, and children. She may defer applications for promotion by afew h}i'e;rs, 31 Sl i)
SUre managegble, Again, no overt discrimination, but gradually a pattern emerges in which eq



. something else. Someone in a position of power—a boss, supervisor, teacher, department head—tells someone ove
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Comparable Worth .

One of the more subtle ways in which sex discrimination occurs is whel'; predorl?mantlly female OC?upau()ns .
less paying than comparable occupations with predominantly male employees. Examples come .e;m]y enougy te
mind: plumbers and truck drivers versus cleaning staff and secrem-rlcs.. “}"hf)Ugh intuitively this Seems ., t
teast t-opme) there are two significant problems in translating this intuition into something more ¢q a
effective. First, the notion of “comparable,

ond, many (especially market conservatives

. & . ncr
" although intuitively plausible, is very difficult to make Precise;e a

) are very wary of intervening in the market to regulate Wages ec.

LEGAL PROTECTION: THEORY AND IMPLEM Er?JTA'l'.lON .
Finally, it is important to note that it is (.)flE{l insufficient simply to pass legxsllanon prohibiting something lke
sex discrimination unless there is a monitoring and enfor EETISREBEIET 'mplefflex}t the legislatiop, Ofte

the impact of the legislation can be under@lned if tl?ere is msufﬁc':xen_t funding for its implementatiop, A a.n,
opponents of big government may perceive regul'atlon and monitoring as unwant?d government intrllsion.
Rarely does it get perceived as government protection of those who are vulnerable. Rights in theory are of lim'

significance if there is no enforcement mechanism in place to insure that these rights are actually observeq.

SEXUAL HARASSMENT
Harassment in general consists of using undue and unwelcome means—usually short of outright violence
~to

pressure someone to some erd, usually to do something that the harassed person does not want to do, Thy
there are two crucial components of harassment: the means and the end. Workers might try to force a felloy,
worker to quit by pouring coffee in his locker, letting the air out of his car’s tires, or calling him on the Phone
repeatedly in the middle of the night. Such actions would be the means of harassment, while the end would b,
forcing the other worker to quit.

Sexual harassment is usually sexual in two senses: (a) the end is usually to pressure someone (usually ,
woman) to have sexual intercourse (or some other kind of sexual activity) with the harasser and (b) the Meang
to this end are usually things such as repeated sexual innuendoes, unwanted fondling, showing pictures, anq 50
on. Sometimes, however, the means may be comparatively unrelated to sex: they may be threats about losing
one’s job, a promotion, a raise, or something else that the harasser controls. Sometimes, too, the end may not
even really be sexual: it may simply be about power. Often, male harassers were primarily concerned with estap.
lishing their own dominance.

Several points need to be made about sexual harassment. First, most of us would agree that the less harass-
ment in society, the better. This applies to all types of harassment, not just sexual harassment. Second, we are
particularly wary of harassment of those who are most vulnerable to the intimidation of harassment: individuals
of little power (usually women, often financially vulnerable) who have something (sex) that the harasser wants,
Third, it is sometimes difficult to make judgments about incidents of harassment, especially when dealing witha
single incident in isolation and without witnesses. However, in practice, harassment is often repeated and often
done in front of other people. Fourth, sometimes appropriate expressions of sexual interest may cross the line into
sexual harassment, due to either the insensitivity of the harasser or the oversensitivity of the harassed person.

In MacKinnon's original work, she noted two main types of sexual harassment, both of which—in signifi-
cant measure because of MacKinnon'’ efforts—were acknowledged as prohibited by Title VII of the Civil Rights
Act of 1964: the quid pro quo situation and the hostile work environment. :

Quid Pro Quo

In Latin, this means “something for something;” and this is the heart of quid pro quo: something is exchanged oy

whom they have power—an employee, a student, a patient—that they can get something they want—a promotion,
job, a good grade perhaps just not getting fired or not being given a failing grade—Dby trading sexual favors for

desired thing. John (the boss) tells Mary (one of John's employees) that she can have a promotion if she has sex i
him. The demand may be either explicit or implied. It may involve sexual intercourse or other sex-related activiti



< of situation that came to count as sexual harassment was the hos
¢ orkers create an environment that interferes with the em
or €O

" o 1tile work environment. If employ-
ee’s abili
" ces 5 «intimidating, host}le, or offensive,” then this counts as ayviolaua\icir:tzft ;i‘:{: :ll(l?.rst: atsotrh:xzzpi‘:y:
Joyer who puts lewd photos of women all m,’“nd the workplace and makes comments that hz;ve sexual . d -
emp ')screaﬁ ng what many women wou}d experience as a hostile work environment, an environ; i h'\m y
tones l{be reasonably expected to do their job because of such interference. W‘nereas’prior to 1 Gmen;m g 1c.h the?'
& ents in Meritor Savings Ba‘nk v..‘./inson in 1986, women exposed to such working egn\z::nmh::::(;:(‘lo:z
urses after the Supr@‘le Courts dgcfmon, there was at 1§St something they could do. Male employers came to be
held responsible for their cond.uct and for th? working environment they established for their female employees.
sexual harassment was viewed as treating women differentl: P oyees.

y than men and as unfairly stereotyping th
-, PP 2 . em,
conﬁni“g them to positions of inferiority. This was a fairly narrow and specific model of harassm?yr\‘: c?mﬁned

102 relationship between 2 man‘(the haras§er) and a woman (the person harassed) and oriented toward sexual
ivity. But what of cases in wblch all parties are male heterosexuals and the harassment is sexual in innuendo
put 0ot oriented toward proFur}ng sexual fav.ors? What happens when some third party—for example, a vendor
who visits the company perlodlca.lly—experlencgs the workplace as hostile, even though the employer was not
directing anything toward that third party? Imagine a traditionally conservative male Christian or Muslim ven-
dor who, calling on the company once a week for orders, experiences the environment as morally offensive and

finds it difficult to do his job (selling his product) in that environment. Do he have any recourse? Is this sexual

harassment? It certainly does not fit the standard model.

Given these general points about harassment, the central question facing us as a society in this regard is the
extent to which we actively want to discourage sexual harassment, to provide special protection to those who
may be victimized by it, and to punish those who harass. Sexual harassment can be discouraged through educa-
tional programs (beginning in schools, continuing on the job), the media, and the like. This is by no means
limited to government initiatives; individuals can decide to provide appropriate models for dealing with harass-
ment in their personal and public lives, in their business dealings, and so on. Potential victims can be afforded
special protection through tough anti-harassment laws and through vigorous prosecution of those laws. Yet
again, this is not simply a matter of legislation. Individuals can speak out against harassment when they witness
it, even though it does not directly affect them. Companies can have strong internal policies against it, and it can

be a serious factor in personnel decisions. Finally, we can pass strong legislation at various levels of government
that discourages and punishes sexual harassment.

MODELS OF THE PLACE OF GENDER IN SOCIETY

Just as we saw that there was disagreement about the role of race in society, so too, we find that there is a sig-
nificant degree of disagreement about precisely what the role of gender ought to be in society. The fundamental
question that we face here is how we envision a future ideal society in regard to gender. Would it be one in which
men and women occupy relatively traditional roles such as were common a generation ago? Isit one in which all
references to gender have been banished, a unisex society? Is it one in which we still have some traditional roles

but individuals—whether male or female—are free to choose whatever roles they want? Let’s turn to a closer
consideration of each of these three models of the place of gender in society.

THE TRADITIONAL MODEL

Advocates of the traditional model of gender roles see the place of women as primarily in the home and the
Place of men as primarily in the workplace. Even within the home, the husband is seen as head of the family and
the wife is viewed as subservient to him. For a man, his home is his castle; for his wife, the home is all too often
something to be cleaned and a place of unpaid work, including cooking and child rearing, In the Wf“.k?lace'
traditionalists usually—either explicitly in earlier times, or now implicitly—advocate a gender-based division of
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i , subservient (secretyy
' low-paying (maids), menial (cleaning women), su . "

labor in which women occurj); -?,l;]()ulI:Z.‘a:c‘ll::r):)l‘;:,l()l:"}:gl Zypically receive lcs's pa); tsl:;g ntl::i :e]aliz ;Zu:;:f:f:s_
and ch.llfi-rchtcd (cle"_’f‘n‘ﬂ) ‘:dcl argue that it places women in an lnferlO}: Pworkplace is underpaiq, he

Critics of the lravd:llo\l‘f '?]:rk in(llt;c home is unpaid and their labor in the ecially limited from jo}, t}: :
workplace 35‘\\'0"-'\\(T'f“{’511‘:(51 severely limited in this model, and thf:)’ are fl:Sir wives in midlife ang p, at
g\'Fr, wf)n;:‘l?i;‘glI,‘:\]:c:r;\tlo;cm:cr. in an age when men are freer to”d:;/:))r;::any eyttt Suppgr
’rlng \\Cilv n alﬂcr (]}c‘ir family is grown, and in an age‘whcln a . In a society that is reluctant ¢, i
younger wome cially vulnerable to financial abandonment in mlddlc‘ age h women face great challep e
women are cspcu-; y vul n‘ea” those without a strong employment history, s}:lcmOde] il mge;
middle-aged people, csb“c:h )x,vorkforce. Some critics of this model add that the e s o rel
;-\-h:il:‘ tht?;;:yi:i; eat: r:nigtio:\ally constricting gender-based stereotylpe }t,l:j,t[ (cli:gle o
t?ornshgi,ps and places the burdens of financial support squarely‘on (t)}fl:;]ri: o s siony Byl §

Defenders of the traditional model emphasize the nece551tyh e o ot
importance of strong family life for society as a whole. Althoug ta s Widespread
misleading, there is clearly a sound point here: The most effect}vfa i hen children are young and in the home
social problems is before they begin, and the best time to.do this ;]s w o et
We return to a discussion of this topic later when we consider gender ro

THE ANDROGYNOUS MODEL ted amodel ofsociety in which gender woy
At the other extreme from the traditional model, some have advocz:) 1e0r enakes o difference i Job selection e
be as irrelevant as, for example, eye color p resentl'y . st a: eyiiaccording to the androgynous model—geng,
ary, voting, child care, or anything else remotely similar, so, too differ about how extensive the domy
should make no difference in these things either. Defenders of androgyny di iitaing thaksexsami enils
of the androgynous ought to be. The most extreme position, strong androgy "1_)’: n‘zlal R AR st g thr.
based distinctions ought to be eliminated whenever possible in al.I areas of %1 e hea a 3 lagcz :n d the poji; at
gender-based discrimination ought to be eliminated in t‘he public reall.n (1..e., tb le WOTKp. politica]
realm), but in the private realm of personal relationships it may be u.nob)ectlona e. =8 st .
Among the objections raised to androgyny, three stand out. First, many argue that s ro.rllj ; f{oi{ln-y is
impossible. There are simply too many differences between men ar.ld v'vome.:n for it to be: possible to fit all ingq
the same inevitably constricting mold. Indeed, recent research—which is quickly echoed in pop ps'ych.ology and
therapy—seems to suggest that there are many such differences, including areas such as fommumcatlor} styles,
Trying to cram everyone into a single model would undo the progress we hav.e made in understandmg and
appreciating our differences. The merit of this claim is discussed later in the section of the nature-nurture cop-
troversy. Second, many claim that, even if strong androgyny were possible, it is hardly desirable. Just as we seek
to encourage diversity and difference in society as a whole, so too, such critics argue, we should try to encourage
diversity and difference in the domain of gender. Finally, some have argued that strong androgyny is part of a
larger view that sees men primarily as oppressors and women primarily as victims,
ndrogyny reply to such criticisms by defending a weaker version of their posi-
olish sex-based stereotyping and prohibit, at least within the realm of work and

on gender. At the juncture, androgyny comes increasingly close to the next model,
ance of freedom of choice for all persons.

tion, which simply seeks to ab
politics, discrimination based
which emphasizes the import



- i d equally qualified men and .
be abohshed: and equally quai! women would have equal a bility t j -
ey desire. Similarly, within the family, men and women wo\?ld beC:;z:l)l' ;’x?;e‘::r:){:::?:‘;yp;:y

(sl 0" fice they desire within the fa
fessl"f" ion of roles traditionally associated .wnth either men or women.
combi®? e of this model come ttrom both sides. Traditionalists maintain that this model leads to great confusi
ritic yone, and that social coberence is reduced as a result. Strong advocates of andr grea clo'n ;lon
in 10 freedom of choice is reinforced with a str.ong r-estructuring of gender-based societal roles Zi?zxc ::t:t't :\:
uﬂliss onT"is llusory: people wxll.be subtl}' shifted into roles that correspond to the majority’s e ectaEiOns lC())nl s
th; o adic Al form of androgyny will establish the social order necessary to ensure genuine freed}:)pm of choic.e !
3

THE NATURE—N URTURE CONTROVERSY

ouslys the choice of deel.S in this realm will depend in part on the extent to which a choice is possible
ave argued that cholc.e is limited by human nature, and that nature fixes (at least to some extint) ou;
er roles. Others have claimed that these roles are established primarily (perhaps even exclusively) through
g rure and are thus open to ch'ange. Advocates of change support the nurture side of this controversy, wh s
pur! f the status quo (or, in some cases, an idealized version of it) support the nature side of thY)czv bereas
h this controversy obviously cannot be settled here, it is important to distinguish three quesiio:;s 3:§en

advocates O
Althoug’ e : .
ents in this area. First, to what extent do differences between the sexes actually exist? This is an

evaluating 2784 d through :

empirical quesno.n best @swer? t {oug careful rese.arch, especially in the natural and social sciences. Second, if
do exist, what is their basis? Are they genetically based, “hard-wired” differences that remain unaffected

A atal changes or are they part of our “software” that can be reprogrammed through changes in child

; ucation, and the like? This is also an empirical question, but a more difficult one because it is asking about

the causes of certain empirical conditions, not simply whether the empirical conditions exist. Third, whether there are
differences or not, we must ask whether there ought to be differences and, if so, what those differences ought to be.

GENDER ROLES AND THE FAMILY .
The place of gender in the family is one of the most difficult and controversial areas in which to seek common
ground. As we indicated earlier in the discussion of the traditional model of gender roles, women pay a high
price in their Jives for their commitment to family—often a higher price than their male counterparts. As
women have sought more equal access to the rewards of the workplace and more equal distribution of the

many men and women have been forced to rethink the ideal of the fam-

responsibilities of home and family life,
ilyand the way in which responsibilities have been apportioned by gender.

As Susan Moller Okin shows in her book, Justice, Gender, and the Family, we would have to restructure the
family significan In particular, responsibilities for the home

tly if we were to make the family a just institution.
and for children would have to be distributed evenly, and this entails a significant redefinition of roles. Such
restructuring need not conflict with important social values, lves a significant reordering of

but it certainly invo
priorities and responsibilities for men.

THE INTERNATIONAL DIMENSION

In the United States, we have seen significant progress toward gender equality. Other countries, particular Europea
ection, particularly in providing social, ec

liberal democracies, have made significantly greater strides in this dir .
nomic, and political structures that are supportive of gender equality within the family. Men are much more likely
paid maternity leave

receive significant paid paternity leave, and women are often entitled to two or more years of
European countries, with a guarantee that their job will be available to them when they decide to return to work

: an interesting example of family values at work, family values that include a well-developed awareness of issue:
Justice within the family. So, without a doubt, there are countries that far exceed the United States in their suppor

gender equality within the family and that deeply respect the roles of women in society.
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ch the place of women is much worse thap , oy
d-class citizens, forbidden from fully Pa"icipaun th
ral mechanisms contribute to this. ny i

Yet there are many more places in the world in whi
United States. Under many governments, women are secon
the political and social and economic life of the nation. Seve

EDUCATIONAL OPPORTUNITIES FOR WOMEN ) ional o )
The first and most effective barrier to such full participation is the denial of equal educational opportunity ¢, -

n many socict \ y, iti [ imes even from I'Ii SChOO] educalion. V m(‘r

' icth ¢ arcl .‘!l’r(\l from universitics, someti gh Vhen t} 1,

: il ate dive tions spcciﬁca]lydcsignatcd for women. €y are €nco al’g
ici 3 i yalid € lh Y

allowed to ]Llll!(ll‘.ﬂ[‘. th) arc funnclcd into occuj i e ; J

become nurses, not dl"dnls; l(‘gﬂl sccrclarics. not attorneys; cashiers a”d secretaries not managers or d rect, Y %

REPRODUCTIVE FREEDOM

The second most effective barrier is the denial of re
nant against their will, without their consent, whil
unequal, insecure in a world that, for their male counterparts,
in many Western democracies, but there are countless countrl '
their reproductive destinies, and this puts them at the mercy of their

productive freedom. As long as women can become !
e their husbands cannot, a womans place wil| alw, :3*
ts, is secure. Birth control has become COmm(mpl

es around the world where women do not comaq
husbands. Tol

VIOLENCE AGAINST WOMEN

Violence and intimidation, the threat of violence,
for women. Sexism, sexual harassment, and sexual intimida
and in western liberal democracies, but there are still many cou

where women have little recourse to protect themselves from abus
icti illi dered by mal
throughout the world, women are the victims of so-called honor killings, often mur y male member o

their own family to avenge some perceived disgrace in the family. In countries whe‘re thed fl}onf;r code” reigy,

the normal protections of law no longer apply to girls and women tho.ught to hav.e “ll'olat-e ami y.honor. Mug,
of this centers on perceived sexual “contamination.” Women may be killed for an illicit %(153, a Pubhc declaratio,,
of affection—even for being the victim of rape. Their killers are almost never chargeq w.v1th a crime, and are ofte,
praised in male society as having upheld the family’s honor. Wit!mut alegal and Hohhcal strucn‘ue that guarg,,
tees equal rights and provides the enforcement mechanisms to insure such equality, women will constantly b,

vulnerable in a way that their male counterparts are not.

constitute the third major impediment to full gender equal;
tion are all violations of the law in the Uniteq Stat,
ntries in which this is not the case, co“ﬂtﬁes
e and intimidation. In a number of COUntri:

SEXUAL EXPLOITATION OF WOMEN

Women around the world—including in the United States—remain sexual objects to many of their male coup.
terparts. In some cases, this sexual objectification is blatant, and the trafficking of women remains a major issue
in our contemporary world. Women are bought and sold, used and discarded in the ways in which people use
other disposable objects. In other cases, the objectification is just as pervasive, but more subtle. In the United
States, pornography remains widespread, not because anyone is imposing it on our citizens, but because they
choose it. Women are turned into objects in much of contemporary advertising, and this is not in any way con-
fined to sleazy tabloids or the like. Look at the ads in the opening pages of the Sunday New York Times Magazine
in virtually any issue, and the commodification of women will be display with amazing subtlety and refinement.

HUMAN TRAFFICKING

To describe what happens to some girls and women around the world as exploitation would be to understate the case.
Particularly in Asia, girls as young as ten years old are sold into slavery as prostitutes, often becoming part of a massive
sex industry that serves both local and foreign sex tourists. In some cases, young boys are also sold into such bondage,
but three factors put girls at a much greater risk of enslavement. First, the demand for girls is greater. Second, many
families willingly sell daughters into bondage, since girls are far less important to many families than are sons. Third,
because in many of these countries the marriage of a daughter involves giving a dowry, female offspring are actually
an economic liability. This prejudice against females has far-reachin g implications for women in developing countries.



-

- as Kristof had documented so powerfully in his columns over the years in The New York Times,
. ale

Ni inst women have been massive. He est.imates that, in the last five decades, more girls have been
harmS agal se they were female than men were Killed in all the wars of the twentieth century. He documents
bec:"lch for example, girls sold into prostitution in Cambodia are shocked with cattle prods between
ot int(‘:'relmi'nd them to be pleasing to their customers.
tomers

“ N AND INDIA'S MISSING WOMEN

RTYA e Nobel-prize winning economist and political philosopher who has held endowed chairs at
pmarty Sed“'a od Harvard, wrote a powgrffll article, “Missin‘g Women? in which he estimated that worldwide
bo oxfor! e E hundred million missing women, that is, women who would have been born and would
there wer:n 1o maturity had they not be 'c?borted, left to <}ie after birth, malnourished to the point of death,
have grO(; i terms of their health to the point where they died, and died in childbirth. In other words, if women
pegle¢ 4 the same as men, there would have been one hundred million more of them than actually exist. We
A gine a military attack that would leave one hundred million dead. It is all the more stunning to
deaths have been largely invisible to us, at least until Sen’s groundbreaking work.
T;e ratio of women to men in countries such as China, India, Pakistan, and Bangladesh shows clear evi-
of this trend, especially among the younger age cohorts. In European countries and the United States, the
del}Cf e ninety-five girls per one hundred boys. (This appears to be the “natural” ratio which overall results
ratiois @ balance in human populations.) In contrast, the ratio in Singapore is ninety-two girls per hundred
- south Korea, eighty-eight; China, eighty-six. ~
S’uch numbers are troubling for two reasons. First, they indicate a massive harm against females. As 1 said
arlen these figures would be staggering if they reﬂe.cted the casualties of a military battle. They should be no
Jess alarming because they occur sxlftntly e'md 1argely in secret. Sec?nd, no one knows what the long-term effects
of such severe gender imbalance will be in countries such as China. How will '1? handle the surplus of men as
they reach adulthood and.ﬁnd t.hat there are not ?enough women to.marry? Wl.ll some women be forced into
Prostitution? will they emigrate in search .of wives? Qr, most. frightening of all, will the Chinese government fee)
that it can wage a war with heavy casualties on their own side? Typically, countries try to avoid wars in whick
heir young men will be killed. However, with such a surplus in the male population, this natural inhibitio:
against war may disappear, to the detriment of everyone.

were .
ot even ima

ealz that such

THE RISE OF SEX SELECTION

Although infant health has improved in these Asian countries significantly, another factor has taken its pla
sex-specific abortion of female fetuses. In the 2012 report of the World Bank on Gender Equality and Devel
ment, we find a detailed portrait of the status of women around the globe and a careful analysis of the barrier
gender equality that still exist in most countries throughout the globe.

For decades, sex selection was thoughttobea problem confined to Asia and Africa, but recent evidence
gests that that is changing. Until recently, in European countries and in the United States, couples have sho
slight preference for girls over boys in sex selection. That treénd is changing, at least in Eastern Eurc
countries where the ratio in some countries is up to 111 boys per 100 girls. In Mara Hvistendahl’s recent
Unnatural Selection: Choosing Boys Over Girls, and the Consequences of a World Full of Men, she argues th
selection and gender imbalance threaten to become a serious problem for Western democracies as well
coming decades.

CONCLUSION

When we think of the progress made by American women, we should pause to consider the situation «

at:iound the world in order to realize that gender equality, and respect for women, is a distant ideal in m
¢s around the globe,
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As You Read, consider This:
1. Miriam refers to the "sex wars.” What
questions previously debated in the sex wars?
2. Miriam's work develops a radical feminist critiqu

“radical feminist critique” and “liberal political order.” )
3. The focal point of Miriam’s argument is the notion of agency and, moré specifical

eral model of agency.” Explain what Miriam means by that phrase and why she thi
4. What does it mean to “theorize power and agency outside a liberal framework?”

does she mean by this? In what way does Miriam’s article raise some of
[}

e of the liberal political order. Explain what she means by the Phrage

ly, her critique of the "contractyg| b,
nks this view of agency is mislea f;ing

INTRODUCTION

In the 1980s, U.S. feminism fractured along political fault-lines defined by conflicting views of prostitution ang

pornography and related conceptions of power, agency, and sexuality.' The “sex wars —as they were unforty.
f the decade, with “pro-sex” advocates declared

nately, popularly labeled—were apparently settled by the end 0
the winners. The radical feminist anti-pornography and anti-prostitution position has been effectively

marginalized—at least within the academy. Interestingly, the same cannot be said for debates around similar
issues in a new transnational arena of feminist politics. Since the 1990s, numerous feminist nongovernmental
agencies and grass-root groups across the hemispheres have been organizing to stop global trafficking in women
and children.” In this context, old feminist debates about prostitution have reconfigured themselves along famil-
iar theoretical lines. The contours of the debate are largely defined by, on one side, activists who align them-
selves with a radical feminist and abolitionist approach that defines prostitution as an institution of male
90mination. On the other side, activists who are “pro-sex-work” aim to distinguish prostitution as voluntary

work” from “forced prostitution;” and to distinguish voluntary migration from (sex) trafficking.? The radical

fem%nist camp has largely prevailed in terms of how international protocol is currently formulated. The “UN
Optxon‘al I?rotocol of Traffic‘king in Human Beings,” known widely as the “Palermo Protocol” was signed by 105
zg;gté;ess 1?ozgi)jtflnd speaﬂc.al‘ly does not c':onstruct a separate category for “forced” prostitution but rather,
cassiles t]z s f10c;nt ]fuzfnt(')dlﬁ'e‘i) as a major cc:mpox:ent of trafficking.* Pro-sex-work advocates, however,
cant meopreet e distinction bet\.Nt?en free z.md forced” prostitution. The feminist debate over traffick-

g a timely opportunity for feminists to revisit central philosophical questions concerning agency and

“Stopping the Traffic in Women” by Kathy Miri i i
o v Kathy Miriam, Journal of Social Philosophy, Vol. 36 No. 1, Spring 2005, 1-17. Copyright © 2005




.ven the magnitude of the problem, nar.nely, the vast numbers of women and children whose lives have
G ated by sex-trafficking under globalization, such questions reemer

poweﬂ ge with a new political urgency.

n this paper: | address these questions in a defense of the abolitionist position. One primary source for my
In

s the breakthrough work of Carole Pateman's critique of “the sexual contract” | argue that Pateman

03 - and advances radlc.al feminism’s rr.mu? contribution to political philosophy, namely, its disclosure of
| bo:iao minance as the latter is erp?ed.ded within and presupposed by a liberal political order. Following Pate-
1 the root question ofan ab?lltlomit approach to prostitution is not whether women “choose” prostitution

:)t put why men have ?he right to d.e.mapd that WOm'en’s bodies are sold as commodities in the capitalist

or ke,t."é The central premise of the abolitionist approach is that, “men create the demand; women are the sup-

maﬂ n the sections that f.o.llow I ﬁrs.t make explicit what I take to be the core elements of the radical feminist
ly Leof Jiberalism, a critique that is central to the subsequent arguments of my paper. Secondly, I argue that
f}‘:‘ pm-sex-WOrk approach depends on a contractual, liberal model of agency that both conceals and presup-

s the demand side of the institution of prostitution. I will then directly address and clear up major points of
0! y s o X

-n:elledual confusion about the radical feminist conception of power at stake for the abolitionist argument
i 3

Finally, 1 conclude that if faced squarely, tl'%is.theory of power does not, as is 5o often claimed, foreclose womer's
agench but rather radically challenges feminism to theorize power and agency outside a liberal framework.

THE RADICAL FEMINIST CRITIQUE OF LIBERALISM

priefly; iberalism continues to be the'main philOSOPbical and political philosophy in modern Western societies.
Forall the efforts to revise, contex.tuahze, and update its classical statements, the result is still variations on certain
central ontological themes. Most npportant for present purposes, liberalism still centrally values the “autonomy”
of «“ndividuals” and their rationality, and it continues to promote the idea of a universal equality in terms that
conceive that equality as open to all individuals on the basis of this autonomy (“Just make the playing field level?”).
It follows, of course, that liberalism is centrally concerned with the idea of “choice;” and construes “choice” as the
exercise of the individual’s autonomous will. Disagreements among liberal theorists typically revolve around the
question of the extent to which the state can justifiably limit individual “choice” and the extent to which it must

antee an individual’s “right” to make choices without interference. A liberal state’s concern with the distribu-
tion of rights is thus largely a function of the settlements made concerning these disagreements.

Self-defined “liberal feminists” generally take the core conceptions just mentioned as uncontested starting
points of political philosophy and then go on to argue that women have so far not been accorded the full auton-
omy promised by the philosophy.8 In contrast there has been a long tradition of critique, including (aspects of)
radical feminism, Marxism and (at least in principle) poststructuralism that contests these very starting points.
Most importantly for present purposes, this tradition contests liberalism’s core idea of an unsituated freedom and
autonomy, or, in other words a view of individuals as, in principle, free of historical and social conditions. To be
sure, such a stark individualist view is not held by all liberal political philosophers. However, even those philoso-
phers who develop theories of situated autonomy/freedom, often implicitly construe individuals as having the
power to have and be affected only by those aspects of that determinateness that an individual “decides” to
accept® The radical critique of liberalism contests the definition of freedom as something in the head, in oné’s
“thoughts” or as the physical/legal condition of “being let alone.” Feminists like Carole Pateman, following in the
Path cleared by Catharine MacKinnon, have elucidated a specifically gendered aspect of this unsituated autonomy.

Pateman focuses particularly on the contractarian tradition of liberalism, a tradition in which the concept and
Practice of contracts is central. Pateman shows that contractarian liberalism has significant political and conceptual
force in contemporary understandings of freedom, agency and power and how these understandings are presup-
Posed and embedded in a range of institutions, including (post)modern forms of prostitution. For this reason, con-
tractarian liberalism, and Patemart's critique of it, will be central to my own criticisms of the pro-sex-work position.
For Pateman, the social/sexual contract is an organizing “principle of social association.”® In other words, although
we think of contract as an “exchange” of pieces of (material) property between two parties, the kinds of contracts that
‘;‘;:szupateman are those that “create relationships (such as that between worker anc.i err%ployer, or wife and hus-

- In these kinds of contracts (e.g., employment) what is exchanged is a special kind of property, namely,

ks
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the core liberal notion of freedom—the freedom to be Jef; e
Ne

derivative of, rather than preceding, the proprictary concept of the individual."”* In other words, freedom o ~iy
r

individual-as-owner-of-property-in-his-person includes the freedom to have this property left alone. As , -
{ structures those relations through which the property of one person/owne,
1ers without violating the individual's basic freedom, that is, hjgy,

“property in the person.”** Pateman argues that

le
i iy A Ncip).
of social association, contrac ¢

legitimately used by other individuals/owr her g, ‘
dom to own property in his person. 1 he individual, defined as an owner of property in his person, is Constrycy ;-

“frec” to trade/sell his capacities through the contract relation in exchange for some benefit. Note that this “ey,
presupposes that a person’s capacities are separable, like pieces of (material) property, from the “self4 Aq Paten
notes, a powerful “political fiction” masks the fact that a person’s capacities are not separable fl.’Om her self Jike % an
of property.”® In the context of the employment contract, for example, this political fiction is the fiction of ‘.]ages
power” and allows for the story of employment as an “exchange”: according to this story, the worker sells her Uy Or
power” in exchange for some recompense. As Pateman shows, this story of the employment contract masks th,,
transaction at stake in the contract which is not in fact an exchange but a practice of alienation. In turn, sipc, iy
worker’s capacities cannot in fact be alienated from his person, what the worker is really offering (surrenderip, ) ¢
his/her employer, through the contract, is her/his (situated, embodied) autonomy.'® That is to say, the real trang,
tion in this contract is defined by the worker's freedom to be subordinated to an employer/boss. i
With respect to prostitution, the central political fiction of prostitution-as-an—exchange is the Story thy
through the prostitution contract, a woman sells “sexual services” for money, as if sexuality were not actugly,
embodied, as if there existed a subject who, magically, was capable of separating her physical/sexual Capacitie
from her “self” This “conjuring trick” (to use Pateman's phrase) called “sexual services” obscures the real mMeanj,
of prostitution as “an institution which allows certain powers of command over one person’s body to be €Xerciseq
by another"” Thus Julia O’Connell Davidson, closely following Pateman’s analysis here, describes the transactig,
The client parts with money and/or other material benefits in order to secure powers over the prostitute’s Person
which he (or more rarely she) could not otherwise exercise. He pays in order that he may command the prostitute to
make body orifices available to him, to smile, dance or dress up for him, to whip, spank, massage or masturbate him,
to submit to being urinated upon, shackled or beaten by him, or otherwise submit to his wishes and desires®
In sum, what is really sold in the prostitution or the employment contract is not some fictional “property?
but a relation of command: the prostitute/employee sells command over her body to the john/pimp/employer in
exchange for some recompense. It is this fundamental relation of domination and subordination that is mysti.

fied, if not denied, by the pro-sex-work position on “free prostitution.”

THE “AGENCY” OF “SEX WORK’
The category of “free prostitution” depends on “the invention of sex work,” that is to say, it depends on the craft-
ing of “sex work” as a new descriptive and normative category for theorizing prostitution as a form of “labor™
The pro-sexwork position is not theoretically or politically homogenous and is defended by a range of argu-
ments. At its most persuasive, the argument for defining prostitution as a form of labor importantly undercuts
the fallacious and misogynist notion of prostitution as either “easy money” and/or as evidence of women’s moral
lassitude and “promiscuity.” By legitimizing the “labor” of prostitution, pro-sex-work advocates aim to restore
dignity to those decisions that enable women to survive within the constraints of the current global economy.*®
Given conditions of extreme poverty for women, pro-sex-work advocates claim that women choose prostitution
to survive, and that recognition of this choice as a form of labor is essential to the goal of securing health and
safety standards for women in an industry that otherwise remains unregulated and unprotected, leaving sex
workers particularly vulnerable to such “work hazards” as violent assaults, rape, and sexually transmitted dis-
eases. Following upon this goal, and against abolitionism, pro-sex-work activists advocate for political strategies
of decriminalization, regulation, and/or unionization of sex-work-labor.

For abolitionists, a sanitized, regulated sex industry begs the moral question of whether regulating men’s
access to women is better than not regulating it. The strategy also begs the political question of whose interests
are best or most served by such an approach.?' Since the pro-sex-work position depends on a definition of pros-
titution as work, one key philosophical issue for my defense of abolitionism concerns the very intelligibility of



ory “seX work”: What assumptions are required by the argument that prostitution is a form of work?
the Cﬂtcfﬂosophicany and politically has enabled the “invention of sex work”? While some bhilmophcrs have
what :hc issue by comparing prostitution, unfavorably or favorably, to (other forms (;D labor, mi’ approach is
tack g di{fcrcnt-n My aim is limited to arguing that the category of “sex work” =
soﬂ"c“'h?,‘ ency and its central notion of the proprietary self, and thus a model that

wdcll0 cocial relations of domination that obtain for prostitution.
the soctd
ccals

e twWO variations of the contractual model of agency and of the proprietary notion of self that is assumed by
ISO_S ex-work argument although the same prostitutes’ rights advocates often oscillate between both varia
| call these the “economist” and “expressivist” models of agency. The economist approach to “sex work”

depends on a contractual
both presupposes and con-

the Pr
tio! ‘n.s rom the empirically s.(.)un.d c?aim that many women sell their bodies as a way to secure means of subsis-
beg! e themselves and their children. However, the argument then shifts from this descriptive claim t
cn:?;ve claim that thcreforF selling sex is or ought t‘o be a legitimate economic choice for women, This ccgnao::i:t
= ¢ is advanced by a major playezr e Fhe traff}ck.mg debate, namely the pro-sex-work Global Alliance Against
viev fcking in Women (GAATW).” In its description of the “causes and factors of trafficking” GAATW ]isgg “th
Tral s better life, poverty, gender and other forms of discrimination, family disintegrati(;n negativ. S]m ;
eﬁrreligious practices, and the substantial profits that can be made from the trade” St;anggel eelectl}llourh
2; ATW opposes trafficking, in t}'1is passage i.t fails to differentiate here between conditions of the en):ergencegof
wraffickers and the trafficked—as if both parties, for examp}e, made “substantial profits . . . from the trade” The
report also mutes‘ the fac'tor of gender, for example suggesting that “The low social value given to girls can con-
tribute tO trafﬁckmé as girls are often educated to [a] lowgr level than boys and have fewer work opportunities in
skilled professions.’ s quever, the.g‘enderefl/sexual specificity of the “work opportunity” offered by trafficking is
not given any more ethical or polmc.al welgh.t than any other factors in the discourse. Most importantly and
strangelys men's demand for commodified sex is not even listed as one of the conditions of trafficking,

GAATW’s distinction between coerced and free prostitution depends on a blind spot to the relation of
demand undergirding prostitution, and seems to make the liberal assumption that freedom is essentially a state
of being “left alone”— or the state of not being forced to do something. From this perspective, “free” prostitutes
are economic agents like Kafui, a single mother and low income clerk from Togo who, according to GAATW
yoluntarily migrates to Lagos, Nigeria, to increase her income through work as a prostitute: “Kafui could freely
choose her clients and where and when she wanted to work. She sent money home to her family. After one year
Kafui had saved USs1000. She returned to Togo and used this money to buy her own home there?® Replete
with such American-dream icons as home-ownership, a very Western, individualist script is super-imposed
upon the practice of prostitution in this account. This script, I suggest, assumes a notion of the proprietary indi-
vidual, the sex worker as an agent who strategically and instrumentally uses property in her person (e.g., her
sexuality) to further her economic self-interest.

The pro-sex-work camp, however, often ascribes a set of values to the economic choice of sex work that
exceeds a purely economist view and aims at investing prostitution with new cultural—and feminist—meaning.
One of the premises of this approach—advanced by writers such as Wendy Chapkis, Josephine Chuen-Juei HC
and Kamala Kempadoo—is that the radical feminist view of prostitutes as victims is a distorting ideology rathel
than a social analysis, and as such, calls for new interpretations of the practice of prostitution. Thus Chapkis rein
terprets prostitution as “erotic labor;” and claims that “like other forms of commodification and consumptior
practices of prostitution can be seen as sites of ingenious resistance and cultural subversion”’* In this light, “th
prostitute cannot be reduced to one of a passive object used in male sexual practice, but instead it can be under
stood as a place of agency where the sex worker makes active use of the existing sexual order”?® An interpretatio
of sex work as “active use” of the existing order requires that feminists see “sex work not only as ‘work’ but mayt
even asa ‘profession’ (both in appearance and spirit);’ an attitude that “could prove to be most useful and benel
cial for sex workers."?® Thus argues HO, emphasizing that the selling of sex to male customers requires enormo
creativity on the part of prostitutes who, she also claims, often feel “professional pride” in their “work.3°
~ Theories of sex work advanced by writers like HO, Chapkis and Kempadoo presuppose an expressiv
(in contrast to economist) model of individual freedom. I use Charles Taylor’s term “expressivist” to refer tc
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rn Romanticist thought that defines individual freedom in terms of , « '
Romanticist philosophers, individual self-definition ig 2 po@is-,._., y‘ e
If, a process of both creating and discovering one’s aulhem.oc*\x," ‘
i

specific heritage of Weste I
activity of self-creation.”" For expressiv ';”c
e m‘x.hin e "kql""t“cc:;zrcotiin of freedom (freedom is in change of consciousness) i,
Al essenlla!l): Y ldgal“ ft;lc sc}l’f-as-crcativc-activity did influence Marxist notions of worj
Hegel theesppess 1 o - :mial to human development.** Through work, the laborer exterpy); ey, 7 t
Fodtfut sCIF-ai}uahzmmn-'?slisr:n-.ni(m refers to the way in which this process of self-externaliution }Zes hep ¢ 1
-species»bang. as hul.naf;. :ex E soivist model of work s applied by Kempadoo to sex work, altho IS app,
ated by capitalists. e and ap,propriation. Kempadoo includes prostitution under the category ogf}ls e g
the part a}’o‘{‘_al:el]allo‘;l‘,tti\'e Lbor,” sex work is interpreted as “human activity,” specifically “the , "prg,
= s ::E:Zi human life produced and reproduced®? Sex work specifically involves “aCtiv?r w iq;
?mc n“l‘d;::i:l] clements of the body” If we take out the word “purely;” this last point is uncontro\,e::iS inyg,
1?(%“‘]‘;::3{ ol;ject to the point that “[S]exual energy should b? cons.idered vital. to the fulfillment of bagic Ang,
needs: for both procreation and bodily pleasure* The leap in logic comes with the conclusion that gy
sex work involves sex and (2) sex is or rather ought to be a vital activity then .therefore (3) sex work el )
ought to be considered vital to the fulfillment of human needs. But “who'se basic human”needs are “fulﬁne(;fﬁr
sex work? And is men’s demand for commercial sex any more a “basic human need” than, say, Amey;
“need” for SUVs? What is omitted is any critique of the power relations defining the practice of prostitutioc .
other words how women's “sexual energy” is appropriated by johns, pimps and traffickers for the lattep P‘;’Ln
and pleasure, analogously (although not perfectly so) to the way in which (according to Marxist theq, )Qﬁt
worker’s “energy” is appropriated by the capitalists for the latter’s profit. Without this critique of the actygy mate
rial, power relations defining prostitution, it becomes possible to cast the “agency” of prostitution as no leg the-
a form of self-actualization, a space for “ingenuity” and creativity. In this vein, HO can claim that sex WOrk:i
“experiment with various cultural resources” that in turn “empowers” them as not only workers, but a5 sexyg|
agents.® The “freedom” implied by this view of sex work is an idealist and “expressivist” notion of freedop,
existing in an interior process of self-definition and value-creation—"freedom” pictured as “in the head”

A main political strategy that follows from this expressivist conception of sex work is one that casts g,
workers’ rights in terms of a politics of “recognition.” A politics of recognition pivots on “identity” as its mory,
political fulcrum and aims at redressing injuries to status, for example stigma and degradation, as a basic hary
or injustice inflicted on certain identity-groups—]Jews, Blacks, gays and lesbians, transgendered people, etc*
Applied to prostitution, then, the stigmatization of prostitutes—rather than the structure of the practice itself
becomes the basic injustice to be redressed by pro-sex-work advocates who now construe prostitutes as “sexual
minorities” to use Gayle Rubin’s now widely circulated term.” With the identity-concept of the prostitute asa
“sex minority” (as Rubin specifically argued), we have traveled full circle from the argument that as “work” pros-
titution has nothing to do with the prostitute’s own sexuality but is purely a means for a woman's economic gain,
to arrive at the notion that selling commercial sex is fundamentally an expression of an individual's own style
and desire. g :

The circle is logical despite an apparent dissonance between notions of embodiment underlying the two
models of sex work. The economist model assumes a starkly instrumental notion of the body and agency. To use
Pateman’s description of the proprietary individual, this version pictures a disembodied, Cartesian subject who
can stand in the same external relation to her body and capacities as she can to other (material) objects?* In
contrast, the claim for sex work as “expression,’ namely as creative expression of identity and sexual agency,
appears to affirm an embodied autonomy for the sex worker. But the contrast is deceptive. The expressivist
model of sex work affirms a contract structure of sex work and its central fiction of exchangeable sexual ser
vices, a structure and fiction that precludes the conception it wants to affirm—of an expressive, situated, embod-
ied subject. This expressivist model of sex work still presupposes the proprietary individual who can stand back,
as an abstract self, from her “sexual energy” and from this abstract position alienate this “energy” asa “service
to circulate for customers in return for payment. Thus, the expressivist and economist models of the sex worker
are two versions of the same contractual paradigm of disembodied agency.
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e kind of payment, has no inherent meaning and is gj
Zﬁtingent in meaning, prostitution is illimitably open to r
¢

of prostitution 8 em'powell‘inti e Thus Bell affirms the emergence, in the Up;
e performance art}llsts 5 ]Ft']a\lle e Thented the‘promtute" a5 2 “new social ide et'Unnl ted States, of new proi-
healer, go(:l‘dess, tea”c er, po ;] ical activist, and feimnist."‘to From this lssomler fl 1?’, : the “prostitute ag sexual
inﬁ““ely protean,” a fext that flcc;ommodates endlessly shifting’ ‘ P' nt, the b.ody of the prostitute is
interpretation: and thus exemplifying what Susan Bordo criticizes (referri stible vantage points” of
modern noﬁon_ ofﬂlle protean body) as a traditional, Cartesian “fap b 0 be a post-
ern configuration. Rather.than owner of property, singular, in one’s person, th A
owner of properties, pl.ural,. - (ffagmented) person.* In this versiop fr,eede ol Ostmodern self is
among multiple ldentl_ﬁcat"OnS». allowing then, for an interpretation of Prost,itutio otnl: ey 10 cirulte
from any particulaf, hlStOl‘l?al situatedness in patriarchal capitalism, However tlx: at ab§tracts the institution
( anified) self, remains the hidden precondition of thig semi » € proprietary concept of the

: : otic free pl i i is sti
posed.is the (invisible) liberal Cartesian standpoint of a “self” e mterpre:?tor; \tNhat s b
§ determinants and thus

£ fr
free to pick and choose those determinants it desires to be affeSteetlolj;a::dbta}ill(sfrT .

«identity” of this “double agent™? Is it coincidental that this is “adiscourse about g :-y “.nth, But what is the real
£l of relatively privileged white American women as though it carries a wej htp ;0?1 lt1uttlon promoteé bya haf,ld'
O'Connell Davidson argues?** The sex worker as postmodern text issueg frorﬁ an gliti vZniny 0th§r il
intellectual projecting its own version of abstract individuality onto prostitutes in generai‘gfhpomt, the fib§tract
whom lack a fraction of the mobility enjoyed by the privileged group who craft the theory, e vast majority of

I do not deny that women make real choices in some or many of the cases in whichy;he enter titati

for their economic survival. What I am contesting is a fantasy of “free” prostitution, insofa¥ as thisp ;fese(lituno'n
inscribed within expressivist and economist models of sex worker agency. For such “freedom” serves to mo:i ;;
the actual conditions that determines this “economic” option, selling command over their bodies, as an oytion
for women (and children) specifically, not for “any” (abstract and/or textual) body. The “sex W(;rk” mogel of
agency occludes the reality that it is men's demand that makes prostitution intelligible and legitimate as a means
of survival for women in the first place. In my next section I turn directly to the issues of “demand,” the concept
of domination at stake in the abolitionist critique of men’s demand, and questions of womer’s agency and free-
dom raised by this conception of (male) power.

X work that const
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gnified differengy ;.- INteraction in exchange for
rently in different discourses™ Seen as

e-interpretation, i :
pretation, including feminist reinterpretations

THE RADICAL FEMINIST CRITIQUE OF DOMINATION

The radical feminist theory of domination which underlies a feminist abolitionist stance on prostitution has been
misconstrued by critics of the theory. These critics show two main points of confusion in this regard, namely
confusion about the relation between power and domination, and confusion about the relation between domina-
tion and coercion. For example, the pro-sex-work distinction between “coerced” and “free” prostitution depends
ona conflation of domination and coercion. Thus, pro-sex-work advocate Niki Adams, of the English Collective
of Prostitutes, objects to legal measures that criminalize pimping in and of itself when, she argues, harms a?gainst
prostitutes are already covered by laws against “rape, sexual assault, kidnapping, false imprisonment, coercion....
theft, extortion [etc.] 44 The argument here, however, glosses over what both abolitionists and international pro-
tocol has defined as the inherent harms of pimping, prostitution, and trafficking—harms ,t’h'at are broader than
coercive force. As Liz Kelly argues, the debate over whether prostitution is “forced” or “free” is the wrong de.bat.e.
“The notion of ‘force’ being the definer of trafficking sits uneasily with the now widely accegted.deﬁmtlon within
the [Palermo Protocol]. Along with force, coercion and threat . . . the definition of trafficking 1nclud’e[S] dece”a;
tion and human rights abuses such as debt bondage, deprivation of liberty and lack of control 9ve1: ones]lqabour.1 .
In my view, Kelly is describing an institution defined by relations of domination and subordination. These re!
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social change. While it is clear t© me that rent s wer-over speciﬁcall « y
this notion of collective agency: Allen draws & l ay that its theory o ¢ theori s u“dercu(sl"f
power forecloses this new notion of agency, that S.'Z; yet, in MY view, W€ c.ann(':\ 1ze¢ empowerp, ¢
very aim of feminism: the cmpowcrmcm of women: e;;ning aygency” iN @ liberal Spflal culture, enp
without a radical critiquc-—and dcmysliﬁcalion-—of he m : condition for conceiving “the emp, Te.
tween female agenc,, or‘lNer.

the

i (it critique ©
dical femimis$ que nextri
;al order.

fore, contra Allen, the 13 g
ment of women” precisely because of its analysis iberal s0¢ . .
. ight into the contraCtual, liberal mod

one hand, and male domination, o the other han< nique i
Pateman’s work, for a striking example, aflOr e minance- In Patemans view, sex differenc, ;
social relations as a structuring forcé of contemporary 1y also @ wsolitical difference, namely, the diffee s
structure of modern liberal social order® and s DECHSL ):i rence betwee? male mastery and female sre'_‘Ce
between freedom and subjection" or more speCi ically, the. ’ﬂ’e . liberalism, and thus also ubjec.
tion.45 Male mastery and female s is a power relatio . ¢ Pateman’s model of 110 the
organization of modern patriarchy. 5 individual mens Coercivlzower in
voluntarist and individualist terms, , el of male power as Contrg]
over individual women. In this vein, rdinate(s).‘” Allen a ‘?Yadic
model” involving “the authoritative will ofa superior, aman, . - ioht have been ap_Plles the
same argument to MacKinnon and suggests that a i Jation of power gt logal aPPh'Cable in
carlier periods of patriarch)’—when for example prac . re were per\:sw‘;’ a legal doctrine thy
granted men control over his wife's property and person i of ways: TSSOaY’ owever, Allen argue,
«jomination and subordination have taken more diffuse social and cultural forms.’° Allen argues that we neeg
to “broaden” our notion of domination “such that the focus of analysis shifts from the master/subject dyad to the
background social and cultural conditions that shape dyadic relations”* If by «master/subject dyad” Allen i
hat feminism needs to understand the

referring to individual relations between men and women then [ agree t
background conditions of these relationships. However, it appears that with the term “dyadic model” Allen is

conflating “men’s power over women” on the one hand, with individual men’s command over individual women
on the other hand. If there are background conditions that “shape” relations between women and men, men
power over women is itself a shaping element of these same conditions. Rather than shift our analysis away from
men’s power over women we need to sharpen our focus on this relation in order to understand both new and old

forms that women's subordination takes today.
To begin with, radical feminism emphasizes that mer as 2 social group continue to have interests in diffuse

folrjr'nls] of women's subordination. R. W. Connell has theorized men's nterests as “the patriarchal dividend, b
which he nfleans, t?ze su.r;f‘lu's that men as men continue to extract from women through a variety of moc,lerzl
fi:l}::ﬁ::rowim:;’ Thls' dwiden,d” is tafitly legitimized by what Adrienne Rich first called “thelaw of male sex
o o n(;t I:tel::(l):g (r)r;c;:s tacit ;g.ht of access.to womer's emotional and physical capacities.” Analysis
fusdical aghts o o eywom :: S (1)1:1 tl;led:;il,t coercive b.eha\{iors vis-3-vis women, nor is it a theory of men’s
dered, unequal social relations that ;nake, say, ar:l r:lrd}?vsl:lx l‘;ght . e background understandings of g2
fmd intelligible even when explicit expression,s of sex ri kL:a masisosc of costelveforce ovec i B legtimt®
is the invisible precondition of a liberalism that (still)ng tl((Sl-lCh a8 ?Overture) have been eliminated. “Sex right’
an analysis of how class and race interests and “ri hts,”Wor sin men's interests,  claim which does gt preclude
. B oot abaliiosl omebpfuslize p%ostit a;e also pre§upposed by the same political order.
right, that is, men’s entitlement to demand sexual access ltlolsvn oy lflstitution fundamentally based on e
omen. O'Connell Davidson (who is not pro-sex-work

ver-over s 2 nditio’
i jcable relationshiP be

e] of




aiciz€S VT - v, .
ritic * hal power. In other words, O Connell Davidson thinks that this conception of prostitution reduces pros-

_m";;;n to one soci.allpowcr rclatim}: “Prostitute use becomes a straightforward expression of patriarchal domi-
titv! (it is described as an act o aggrcssi?n. of violence, and of rape)” and thus, for example, elides the
ation « between Fape and prostitution.** O'Connell Davidson argues that we must distinguish L st
diﬁfret?; dependent on @ contracted relation from rape as the act of “being taken by f(l)srcl: "gs‘:lgh cP éosmuuon :S

:at;e contract in prostitution is "fic'(iona]" _insofar as it suggests a voluntary exchange; l:)ut, she c(l):isn?;) r;:::s:
tha o that is important to the specific social relations that obtain in a prostitute’s relationship with ; iohn
‘t'icﬂ etc. Most importantly, the “fiction” is SpOTIATY the degrees of agency that women exercize in this’ ela.
ﬁon::; e-:::::f:i ;2: n:"é'sency means—to use O’'Connell Davidsons own telling description—degrees of control
ove eiiF O'Connell Davidson is right to argue for differentiating between, say, rape and prostitution, her own

nds for this distinction are debatable.. For exz?mple, she claims that “(i]f prostitution is rape, then it is'logical to
Sefine prostitutes as women \:vho are publicly available to be raped, and this is precisely the position taken by many

Jice officers, judges and jurists arou:m';l the 'world who refuse to accept that a woman who works as a prostitute can
Ferbe raped”’?” But we can see t}}at it is ]o.glcal, al.tho.ugh cruelly unjust, that police, judges, jurists, etc. would view

rostitutes a5 “unrapeable:. That is to say, if pl_'ostxtutxon is an institution that entitles men to have sexual access to

women, the view of pro.stltut?s as unrapeable is an effect of the institution itself rather than a distorting view of the
;nstitution. From the epistemic an§ r.norail standpoint of the sexual contract, women who “willingly” sell themselves
1o men for sexual use are not intelligible “true as victims” of forced sex. (They are always asking for it.)

Contra O'Connell Davidson, an analysis of prostitution as a form of rape does not require a view of power as
one_dimensional. Rather, it depends on a critique of the way male dominance and female sexual agency are
structured into the epistemic and moral/ political order of liberalism. We can thus understand the (un)rapeabil-

ity of prostitutes as due to specific relations of male domination that are themselves not reducible to sheer coer-
cive force. I suggest that these relations of domination obtain for both rape and prostitution insofar as both rape
and prostitution are constructed through the sexual contract. From this perspective, an examination of how
rape is like prostitution, more than the reverse, might afford us deeper insight into the complexity (rather than
one-dimensionality) of male domination within a political liberal order, and correspondingly, insight into the
tructure of female sexual agency that a pro-sex-work discourse is invested in.

By “rape” 1 do not only refer to the discrete, isolated event—an event which is never truly discrete and iso-
lated in terms of how it is interpreted and experienced (by both rapist and raped), or in terms of the power rela
tions that contribute to the experience and its interpretations. I refer here also to how rape is currentl
adjudicated (or not). The Jegal interpretation and treatment of rape—how rape becomes intelligible as such—i
2 contributing factor to how sexual agency as well as violation is experienced within women’s contemporar
social situation. First, consider the way that the definition of rape as “coerced” sex has been drawn in oppositic
10 a woman's “consent” to sex. To elaborate, as most feminists know, more times than not, a womans “norma
(hetero)sexual, gendered behavior is taken as presumptive evidence of her consent. A deeper point has not
often been recognized, namely that this “consent test” has not only served to undermine the credibility of wor
en's accounts of rape; it has also served to make women's credibility irrelevant to the conviction of rapists. Tk
legal theorist Katherine Baker argues that the “evidentiary problem of credibility” is not the main obstacle
securing rape convictions as is popularly believed; rather, the main obstacle is the “normative problem of d

ert”*® In other words, juries and judges might believe the victim’s account that a rape took place but still beli
that the victim somehow “asked for it” From this epistemic and moral vantage point, even in cases where
fience of a brutal stranger rape has been established during a trial, a proven rapist may be judged as not des
ing conviction, not if the victim, say, wore a lace miniskirt and no underwear as was the case in an actual

Florida trial 5 From this same vantage point, the category of rape itself disappears, having subdivided bey

recognition into “consensual” vs. “nonconsensual” rape.
In my view, the consent in the “consensual rape” presupposed by these kinds of legal practices, is conse
structured by contract relations, namely, as (following Pateman) consent to be subordinated. Consider, in this!
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riam di clai jtutes are “unra .
2. Miriam discusses the claim that prostitu uncaps | |
i Nhy? R
position on this issue? Do you agree of du.\grcc..\ f) - undcrslandmg Fraencs |
3. What is the connection between Miriam's analysis of rap
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4. The subtitle of Miriam's article is “Power, Agency and Abolitio
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DAvID BENATAR

“The Second Sexism”

pepartment of Philosophy at the Universitv of

; inthe 5
About the Author: David Benatar is an Associate Professor political philosophy. Cane

e | and
Town, South Africa. He has published widely in the area of mora

. . t sexism, arguing that there is sigp;
About the Article: In this article, Benatar challenges traditional be\::,?\fj xwiumise take sex discrimination SQT%UZT; %
discrimination against men that is largely neglected, even by thOASe for the full text, extensive footnotes, and Seve; ‘ §
an edited version; readers are referred to the original journal article fo e

; hor
cal articles that respond to Benatar as well as a reply by the aut

As You Read, Consider This:

Benatar describes three underlying prejudicial atitud n
What does Benatar mean by the “no-discrimination argumfnt :
Explain what Benatar means by the “distraction argumen:i’.

Explain what Benatar means by the “inversion argument. .
. Explain what Benatar means by the “cost of dominance argument.

o5 toward males. What are those three attitudes?

o s wph 2

n societies in which sex discrimination has been recognized to be Yvrong, the assault on this form of discrig,
Iination has targeted those attitudes and practices that (directly) d.lsac?va'ntage Womeq and gxrls: At the moy.
there has been only scant attention to those manifestations qf se.x c.hscr.!mmat%on of which the primary vietin
are men and boys. What little recognition there has been of discrimination against males has :iery rarely resulted
in amelioration. For these reasons, we might refer to discrimination against males as the “second sexism’ 1y
adapt Simone de Beauvoir’s famous phrase. The second sexism is the neglected sexism, the sexism that is no
taken seriously even by most of those who oppose sex discrimination. This is regrettable not only because ofi |
implications for ongoing unfair male disadvantage, but also, as I shall argue later, because discrimination agind |
women cannot fully be addressed without attending to all forms of sexism. :

So unrecognized is the second sexism that the mere mention of it will appear laughable to some. For ths “;

reason, some examples of male disadvantage need to be provided. Although I think that all the examples! sl “

provide happen to be, to a considerable extent, either instances or consequences of sex discrimination, thereist |
conceptual and moral distinction to be drawn between disadvantage and discrimination. I shall follow thect |
vention of understanding discrimination as the unfair disadvantaging of somebody on the basis of some mordy |
irrelevant feature such as a person’s sex.

!

David Benatar, “The Second Sexism” © Co
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el perainon S it o f)zblgisher. 03 by Social Theory and Practice, Vol. 29, No. 2 (April 2003), pp- 1772
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. Discrimmation need not be intent'io.nal. It is the effect rather than the intent of a law, policy, convention, or
jon that is relevant to determining whether somebody is unfairly disadvantaged. Discrimination also
expec stbe direct, as itis when one sex is explicitly prohibited from occupying some position. There are power-
ne al forces that shape the expectatior}s or preferences of men and women so that significantly dispropor-
150 aumbers of men and women aspire to particular positions. Here indirect or subtle discrimination is
1 shall not defend the claims that discrimination can be indirect and need not be intentional. These
ted by many: Given that many other claims I shall make will be widely disputed, I shall f.
acdc‘enP those more contentious claims. priEeaRStatlioetsian
defegi‘l,en the distinction between discrimination and disadvantage, outlining the examples of male disadvan-
pelow is; at Jeast for some of the exarpp]es, only the first step in the argument. I shall later consider and
tagec ¢ the view that these examples are not instances of discrimination.
reje

WALE DIADYASTRD e ofmaec »

perhaps the most obvious ex:;np e i;t male dlsadf\iar}lltage is the long hls.tor.y of social and legal pressures on men,
put not o1 women, to enter the military an to. ig t in war, thereby risking their lives and bodily and psycho-
oeical health. Where 'the pressure to.)om Fhe military ha}s taken the form of conscription, the costs of avoidance
pave been either self-imposed exile, imprisonment, or, in the most extreme circumstances, execution. At other
dmes and places, whe're th.e pfessures h.ave been social rather than legal, the costs of not enlisting have been
cither shame Of ostracism, inflicted .not 1{1frequently by women. Even in those few societies where women have
been conscripted, they have almost invariably been spared the worst of military life—combat.

Some have noted, quite correctly, that the definition of “combat” often changes, with the result that although
women are often formally kept from combat conditions, they are sometimes effectively engaged in risky combat
vertheless, it remains true that in those relatively few situations in which women are permitted to
it is a result of their choice rather than coercion and that even then women are kept as far as
possible from the worst combat situations. Others have noted that the exclusion of women from combat roles
lted in universal protection for women in times of war. Where wars are fought on home territory,
women are regularly amongst the casualties of the combat. It remains true, however, that such scenarios are
viewed by societies as being a deviation from the “ideal” conflict in which (male) combatants fight at a distance
from the women and children whom they are supposed to be protecting. A society attempts to protect its own
women but not its men from the life-threatening risks of war.

If we shift our attention from combat itself to military training, we find that women are generally not treated
in the same demeaning ways reserved for males. Why, for instance, should female recruits not be subject to the
same de-individualizing crewcuts as male recruits? There is nothing outside of traditional gender roles that sug-
gests such allowances. If it is too degrading for a woman, it must be judged also to be too degrading for a man.
That the same judgment is not made is testimony to a double standard. Permitting women longer hair as an
expression of their “femininity” assumes a particular relationship between hair length and both “femininity”
and “masculinity” These special privileges simply reinforce traditional gender roles.

Men are much more likely to be the targets of aggression and violence. Both men and women have been
shown, in a majority of experimental studies, to behave more aggressively against men than toward women.
Outside the laboratory, men are also more often the victims of violence. Consider some examples. Data from the
US.A. show that nearly double the number of men than women are the victims of aggravated assault and more
than three times more men than women are murdered. In the Kosovo conflict of 1998-99, according to one
study, 90% of the war-related deaths were of men, and men constituted 96% of people reported missing. In
South Africa, the Truth and Reconciliation Commission found that the overwhelming majority of victims of
gross violations of human rights—Xkilling, torture, abduction, and severe ill-treatment—during the Apartheid
years (at the hands of both the government and its opponents) were males. Testimony received by the Commis-
sion suggests that the number of men who died was six times that of women. Non-fatal gross violations of rights
were inflicted on more than twice the number of men than women. Nor can the Commission be accused of hav-
ing ignored women and their testimony. The majority of the Commission's deponents (55.3%) were female, and
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take combat roles,
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50 sensitive was the Commission to the relatively small prop

severe violations that it held a special hearing on women. P e
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The lives of men are more readily sacrificed in non-miit y Ntexts ¢

lives must be endangered or lost, as a result of a disaster, m?n are tﬂhe first to bc;: Sl:“.:lrciﬁced or pyg a.t ey
along, but still thriving tradition (at least in Western socicties) O.f WOmEINARC SIMUIET figayn . Tigk, o
g ut still thriving traditic tion of adult male lives, ereh,, he, !
ervation of adult female lives is given priority over the prcserv;l fie il Femgles, iy Yt &p“
Although corporal punishment has been inflicted on both ma Both mother: : ld e imp i
cially in recent times, on males much more readily than on fe'ma]e§- o ok San f.athErs are (’Sed,“
hit sons than daughters. Where corporal punishment is permitted in SC}}OO S boys are hit mycp o kg
han daughters. Where corporal p or
- ] ) : e of the difference. These ste € of
girls are hit. Obvious sex role stereotypes explain at Jeast som b estheane i reotypq s te
why, in some jurisdictions, physical punishment imposed by scliools 35 Deen Testricieq :
male offenders. y}awh
Sexual assault on men is also often taken less seriously than such assault on women, For instance t J
of sexual abuse of males is routinely underestimated. Sexual assault.s upon boys are less likely ¢, ’ehe g,
than are those upon girls. Moreover, while rape by a male of a female is a crime evﬁr)fwll.erff, there 5r, Orip%;
jurisdictions in which forcing a male to have sex is regarded as rape. Ifl ?}?ese latter jurisdictions it j on] nryafe‘.
that the definition of rape has been broadened to include the possibility of rape .Of a male. Befyr, th ecem}‘l
consensual sex with a man carried less severe penalties than non-consensual sex with a womap, Ny,
In a divorce, men are less likely to gain custody of their children than are women. Mothers g, cugg
children in 90% of cases. Some have suggested that this is because very few men want child Custody, Tl:)dycf
dence does indeed suggest that a smaller percentage of fathers than mothers want custody and thg; even;m‘,
fathers actually request custody. However, even taking this into account, fathers fare worse than mmhm“f“
regard to child custody. In one study, for instance, in 90% of cases where there was an uncontesteq r, quesrgl
maternal physical custody of the children, the mother was awarded this custody. However, in only 759 ofcy .
in which there was an uncontested request for paternal physical custody was the father awarded such Custog ‘5;;
cases of conflicting requests for physical custody, mothers’ requests were granted twice as often a; fat}z;p
requests. Similarly, when children were residing with the father at the time of the separation the father wasmosE
likely to gain custody than when the children were living with the mother at the time of separation, but
chances were not as high as a mother with whom children were living at the time of separation. This study i
undertaken in California, which is noted for its progressive legislation and attitudes about both men and worg,
and is thus a state in which men are less likely to be disadvantaged.
Fathers are not the only males to suffer disadvantage from post-divorce and other custodial arrangemens
In one important study, divorced mothers showed their sons less affection than their daughters, “treated theg
sons more harshly and gave them more threatening commands—though they did not systematically enfore
them .. ” “Even after two years . .. boysin . .. divorced families were. . . . more aggressive, more impulsiveand
more disobedient with their mothers than either girls in divorced families or children in intact families’
another study, “a significant proportion of boys who developed serious coping problems in adolescence, had
lived in families in which their father was absent temporarily, either because of family discord or work” The
same was not true of girls who grew up with an absent father. In short, boys tend to suffer more than girlsas2
result of divorce and of living with a single parent. This may be because children fare better when placed wif 3
the parent of their own sex, at least where that parent is amenable to having custody. ;
Homosexual men suffer more discrimination than do lesbians. For instance, male homosexual sex has beet |
and continues to be criminalized or otherwise negatively targeted in more jurisdictions than is Jesbian sex. Met 1
homosexuals have a harder time adopting children than do lesbians, even in those places where samé sex @ |
ples are permitted to adopt. Male homosexuals are much more frequently the victims of “gaybashing" assal ‘
than are lesbians.
In ad‘dition torthe above e.xamp]es, for .which the evidence is clear, there are also others for which
only ?q}ll\-’OCfﬂ evidence. For msta‘ncg, f:apltal punishment is inflicted on men hundreds of times m0f5‘°
than it is inflicted on women. While it is true that men commit more capital crimes than women do, it1$

there ¥
ften
ol

> |



e P s fully explains the vast .dis-parity in the number of men and
ot % influence whether a criminal is executed, Conside al ‘ : women executed. The sex of the crimi-
nal n]l;qst come evidence that, controlling for the number and mltuso t ;c broader criminal justice system. There
figh 1n-5|,ed e harshly I oo S— lhm; : re of offenses, men are convicted more often
and PV ® en that there is conflicting evidence about Ulcsc,lattcr ex1ose women who conform to gender stereo-
t)’}’ei e anfair male disadvantage. Nevertheless, they are woralx:plcs, we c'annot be sure that they really are
;tfratillwr investigation: mentioning at least as topics suitable for
LYING ATTITUDES
pot negligible forms of disadvantage. In seeki ;

The:rilr:ted pfeJ'UdiCiﬂl attitudes about male%. Firsts,e ;k:x?eglit?e eixplgm how they arise, one can point to at least
1do not mean by this that every society unequivocally valuis0 mZIl]e’a ?ut nlot always, valued less than female

pecause here are some societies in which female infants are ki;;/ej ess t'han female lives. This cannot

even in such societies, the lives of adult males seem to be valuedel pre}:lsely ecapesliepiiEri
(s less ambiguous in liberal democracies. It is not my claim that ess than those of ac.1u1t females. The
ale life less, but that these societies generally do. Although, of Co:ZVer)I S}:ngle person in these societies
racies 0 £ fatal violetice against women, this - be,Viewedrze, there atr]e countl.es.s examples in

yiolence of tragedy takes the lives of “women and children,” that is thought to ?)::V(v)vr;:t; agf - k']ll]mg o e "
1rc told that X number of people died, including Y number of women and children Thyat bfaltmcm e
cern, the depravity of which would be more widely denounced if newsreaders p(.)liticians ra):ta Speii]al ?n-
commonly saW fit to note the number of “men and children” who had lost their l,ives ina tra:gepd el anc ofher

gometimes the special concern for female lives is less overt and more sophisticated. Consid);r, for example,
an argument of Amartya Sen and Jean Dreze, who have drawn attention to the number of female lives that have
been lost as @ result of advantages accorded men. They have spoken about the world’s 100 million “missin
women.” TO reach this figure they first observe that everywhere in the world there are around 105 boys born fogr
every 100 girls. However, more males die at every age. For this reason, in Europe, North America, and other
places where females enjoy basic nutrition and health care, the proportion of males and females inverts—around
105 females for every 100 males. Thus, the overall female-male ratio in these societies is 1.05. Amartya Sen and
Jean Dreze observe, however, that in many countries the ratio falls to 0.94 or even lower. On this basis, they
calculate the number of “missing women”—the number of women who have died because they have received
Jess food or less care than their male counterparts. This is indeed an alarming and unacceptable inequity.

It is interesting, however, that no mention is made of “missing men? The implication is that there are only
women who are missing. There are, however, millions of missing men, as should be most obvious from the
greater number of men than women who die violently. However, there are other less obvious ways in which men
become “missing.” To highlight these, consider how the figure of 100 million missing women is reached.
Amartya Sen says that if we took an equal number of males and females as the baseline, then “the low ratio of
0.94 women to men in South Asia, West Asia and China would indicate a 6 percent deficit in women.” However,
he thinks it is inappropriate to set the baseline as an equal number of males and females. He says that “since, in
countries where men and women receive similar care theratio is about 1.05, the real shortfall is about 11 percent.”
This, he says, amounts to 100 million missing women.

Now, I think it is extremely enlightening that the baseline is set as a female to male ratio of 1.05. Why sta.rt
from that point rather than from the ratio that obtains at birth? The assumption is that the female-male ratio
of 105 is the one that obtains in societies in which men and women are treated equally in the ways relevant to
mortality—and these are taken to be basic nutrition and health care. But clearly males are not faring as well as
females in those societies, so why not think that there are relevant inequalities, disa.d.vantageous to males,
operative in those societies? One answer might be biology——males seem to be not as resilient as femda’lets.‘ tI, ‘?3-
not see, however, why that would warrant setting the baseline at the female-male ratl.o of 1.0.5. Somcj lls 1;10 :lrée
theories—those that claim that natural inequalities are undeserved—-recommend dl.strlbu‘txﬂg socia re] d
inaway that com i lities. If males are biologically prone to die earlier, perhaps thel (&
pensates for natural inequall
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men, is extremely revealing. Itis a sophisticated form of the

]“rib 'y
nc::t g mi\:%‘
ew"“hy :;rq

lost male lives. i eaths rather th N
It might be suggested that the stronger concern o aVOl.d lerT: Li::nomic consider:trilor:sa lg'death‘ is,
explained not by a greater valuing of women’s lives but by socia ociereatlos A to To. e t tre,
duction of a population requires more women than it does men, @ st cdds vithithedlaiin h 5¢ large Ny
of women (in combat, for example). This explanation, however, li.ﬂo eited] roase, Note }: tfemale liveg,
valued more. In fact, it is a possible explanation of why female lives a ) » Noweve

S,
i T, thayy
explanation does not excuse the differential treatment. Ifit

did, then excluding women from work o
i tivities, could also be exc the
home, ; lay or abandon procreative ac : used

ome, where they might be tempted to delay amples I have given of male disadvantage is ¢, i

The second prejudicial attitude underlying the ex: !
social acceptance of non-fatal violence against males. This is not to deny the obvious truth that Womep g7 r

quently the victims of such violence. Nor is it to deny that there are son?e ways In ngch violence againg
is accepted. I suggest only that violence against men is much more socu.allY acgepted:

At least one author has taken issue with the claim that violence against men 18 r‘?g_afded as more accepy,
He has said that those who think it is so regarded “never offer a criteri'on for det.ermmmg wk-ler? a social pragt,
is acceptable” He says that “sometimes they slide from the fact that violence w1th. men as v1ct.1ms is very yig,.
spread to the conclusion that it is acceptable.” He notes, quite correcFly, that a practice can be Vlvldespread Withoy
its being deemed acceptable. He also thinks that the “penalties for v1olen't acts, soc1a.1 mstruct-lons against vigly
acts, and moral codes prohibiting violent acts” constitute evidence that violence against men is not acceptaple,

It is doubtful that a single criterion of the greater acceptability of violence can be provided. However, ther
can be various kinds of evidence for such a claim. For instance, although violent acts against men do usuly
carry penalties (as do violent acts against women), the law does reveal bias. When the law prohibits physicd
punishment of women but permits such punishment of men, it indicates a level of greater societal acceptancef
violence against men. Similarly, when the law does not punish male homosexual rape with the same severitya
it punishes heterosexual rape of women, it sends a similar message. But the law is not the only evidence of soc
etal bias. There are penalties for wifebatterers and for rape, yet this (appropriately) has not stopped feminists
from showing how both legal and extra-legal factors can indicate societal tolerance of such activities. If for
instance, police do not take charges of wife-battery or rape seriously or if there are social impediments to the |
reporting of such crimes, this can sometimes constitute evidence of a societal complacency and therefore somt
implicit acceptance of such violence. If that can be true when women are the victims, why can it not be true
when men are? There are differences in the way people view violence against men and women. For example.é
man who strikes a woman is subject to much more disapproval than a man who strikes another man (even ifte
female victim is b_igg.er' and the male victim smaller than he is, which suggests that it is sex not size that couns:

The third pre)udla,al at.titude is the belief that the instances of male disadvantage to which I have POiﬂted -
fully explicable by men's being naturally more aggressive, more violent, less caring, and less nurturing than wone?
are. Some—pc?rhaps most—peo;.)le will take this to be not so much a prejudice as a truism. I shall assess thisf““
short%y a.nd will Shfm[,: that even if th?re are such natural behavioral differences between the sexes, the magi™ |
and significance of these differences is exaggerated. At the very least, those exaggerations constitute prejudices'

W()meh
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. will recognize the value of attending to these Pprejudices and the

\mong these people will be those feminists who acknowled

forms of disadvantage to which they give
o s gl ol i ge that opposition to instances of the second
sepsrl'n;ha“ o b e i Pression of feminism's best impulses. This, for rea-
Ot[,lls' howevenh there will be others who will oppose
ablys

ose o] iscri

comb};gz;e\i }tlgtsle;(‘ discrimination ought to adopt. Regret-

i el ave cal?e‘.i the second sexism. These will

der a0 remens ose femm-lsts who will regard attention to
Pond to four possible objections to concern about

Jude conservatives who endorse traditional gend
1:e second sexism as threatening. I shall now consi
1] .

the second sexistm-

_Discrimination Argument. What I call th iscrimi
The No Disc A Y e no-discrimination argument su
- o : ests th:
have proVIded aret .not ES?T?S of dlsc':rm?m.atnon (against men). The argument dengigs s :;: thc? examples
sexisT> by sug.ges. mgth ea it is n.otddlscnmmanon that accounts for these phenomena buetr\e'al:ha Seco:d
. Rhége s e

factors. On this view; may indeed be examples of male disadvantage, but these are not inst . erf
unfair - isadvantage. instances o

[ cannot offer a detailed application of this argument to all of the examples of male disadvantage. Therefore

i jion will have relevance t
although my discussion € to a number of them, I shall focus on the
and women wil unequal pressures on men

Zoe Iftphr ;:Sgea(xl'ti (;((; iglt:lr::i ;lilres?ilitary and ?ggaging in combat. Many feminists do not question such
inequalities. ence, some (but not others) might argue that these in¢ iti
mevitable e g g equalities are an

nce of males’ greater natural (rather than socially-produced) aggression. We might call this

- .
«the biological .explanatl_on. Ins.ofar as they do not offer a similar explanation of the disproportionate number of
men in the Jegislature, in specific professions, and in senior academic or management positions, and instead

decry these inequalities, they selectively invoke the biological explanation to the advantage of females. Such

selectivity is itself a kind of sexism. A similar charge could be laid against those feminists who would attribute
both inequalities t

hat disadvantage men and those that disadvantage women to natural differences between the
sexes, but who call for an end only to those that adversely affect women.

The biological exp

lanation does have a more consistent application in the hands of evolutionary psycholo-
gistsand their followers. They argue that natural, evolutionarily explained differences between the sexes account,

for social inequalities between men and women. They are careful to grant that
environment also plays a role in psychological differences between the sexes and to acknowledge that no norma-

tive implications follow (directly) from the biological explanation. Notwithstanding such disclaimers, however,

they regularly use the biological explanation to support conservative views that little if anything can or should

be done to address sex inequalities, irrespective of which sex is disadvantaged. I shall now consider the common

assumption that males are naturally more aggressive and then consider what implications this assumption, even
if true, would really have for the sex inequalities I am considering.

The first point to note is that although males do account for more aggression and violence than females, the
difference is not as great as it is usually thought to be. This is borne out by some laboratory studies. In real life,
we find that there are at least some circumstances, most notably within the family, in which women behave as
aggressively and violently as men and sometimes even more so than men. A n}xmber of st'udies h‘ave §hown ?hat

wives use violence against their husbands at Jeast as much as husbands use violence against their wives. Given

the counter-intuitive and controversial nature of these findings, at least one well-known author (who shared the

prevailing prejudices prior to his quantitative research) examined the data in multiple ways in order to 1deter-

mine whether these could be reconciled with common views. On almo§t every score, Women were as vio \e)nt an
men, It was found that half the violence is mutual, and in the rema‘i‘nmg half.there \:Jere an equa}ll num elr 0
female and male aggressors. When a distinction was drawn b.etween no'rma}l\‘\iltf)len‘;(iet h(gr\:sck);:'nei,t sh g:;ai, gs zg
Ping, and throwing things) and “severe violence” (kicking, bltlﬂ%, Pulr:gi}:eng;o;pler:igto R, t%\e o violenc,e
= altgeking e spousenifi knife or gun), the rateof m%ltua Vl(\)) only the wife increased. Wives have been

Y only the husband remained the same, but the rate of yiolence by x y e ggested that there is higher
shown to initiate violence as often as husbands do. At Jeast some studies hiav g8

atleastto a considerable extent,
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s assaulting wives and most studies of d"‘“ng N
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: ; ; husband ‘. i
rate of wives assaulting h}lsb.\mkllhan T Oleh(E cHh
higher rates of female-inflicted vio encet; susal violence are not equ\(’ia e L ands ang e ,, i

at the effects of sp ore damage than wives, Ty 'S \
b agre'c Mo ner-;fljlly bigger and stronger — 1m s violent than men are 'Thls 'S ap iu“‘ar ‘
probably because they are g¢ IBEr B her women are les s oy . e e
observation, of course, butin determining w . eam;‘% e
to point to the lesser cffectiveness of their vi0 en ..On and violence are T - N et
Recognizing that the sex differences in aggresst N an phenomenon must be preceduy bn Vb, A
importan} for the following reason. Any attempt 10 e<pi To the extent that the sex differences i, Yan ac}uh‘l is ¢
understanding of the phenomenon that isto be explamt d' aggres% ,:i"-
8 k . - Jirected. ‘
exaggerated, the posited explanations v;nll belmls(:iléns of the actual (that is, unexaggerated) sey i %, \(::
B i ossible expland : 1ogi nation of these dj ere
Because there are dlffer.ent p _ " for the biologic al expla se d‘fferences_ - =
PgESsion, W IS e b . ev]detIl - idence on whether males are naturally more ,, ey, s¢
onsi i i eviae 5 Tege,,
considerably divergent readings of the bod)('i ostand e vidence dlearly to suppo rt the biologieip N ¢
females. The evolutionary psychologists unders exw. Authorit atively assessing which of these iter gy,
while many feminists and others take the opposite VIEW:

I shall explain later, it i Sl
is correct is too large a task to undertake here. Fortunately, for reasons P 1S DOt nege ™

: i ical explanation is s SSapy,
do so. Nevertheless, for those who think that the evidence for the biologi p tronger thy, “rfy:;

circu 1
f latlng androgens pa .
E CStoy

Consider first the alleged connections betweerl aggresslof:ii’:?ion of circulating testosterone leve| '
one. The administering of antiandrogens (and the resultant reCUEE lsive and violent sexual b he S,) bag beg
successful in curbing compulsive paraphilic sexual thOUghtS an.d llmpu Increasing testosteron 16 aVl(.)rs' Hoy,
ever, the drugs were not very effective in reducing non-sexual vio ence}.1 ) 'ngrease ¢ levelsiny,
or hypogonadal men to normal or supranormal levels h?s not been shown 1o Incre " Sgg;essmn Consistey,
Lowering testosterone levels in men, by castration or antiandrogens, dqes not consistently ecrease.aggressim‘t

Some of those reviewing the literature have concluded that 'the ev1der1c.e d(?e's not suppgrt a l.mk Betvey
circulating testosterone and human aggression. Some authors claim that the inability to establish this link sy,
in striking contrast to the ease with which relations have been shown betv»reen testosteror.le and other phengy,
ena, including sexual activity. In those few studies that do suggest connections between circulating testostero
and human aggression, the links are correlational and there is some reason to think that it is the aggressiveay
dominant behaviors that cause testosterone levels to rise, rather than vice versa.

Now it might be argued that the evidence for androgenic causes of aggression is strongest not in the case of cireu
lating androgens but in the case of prenatal androgen exposure. The suggestion is that exposure to androgensin un
causes the fetal brain to be organized in a way that causes increased aggression in the person that develops. Onthis
view, since males are typically exposed to higher prenatal levels of androgens, they become naturally more aggresiie

There are clearly moral constraints on experimentally altering the androgen levels to which fetuses and
infants are exposed. As a result, one of the few ways of testing the above hypothesis is by examining girls wih
congenital adrenal hyperplasia (CAH), a condition causing them to be exposed to unusually high Jevels of
androgens in utero and until diagnosis soon after birth. Some studies have indeed found CAH girls to be mor
aggressive lthan cont.rol females, but some found “the difference was not significant.” Other studies found 0
difference in aggression levels between CAH females and control females, even though affected females were

other ways, found to be behaviorally similar to bo ; that
: ys and unlike co ies suggest e
even if prenatal androgen exposure has other behavioral effects e

3 o ted-
5 e an influence on aggression is not demonst®
ofca}grei:; ltl;:cll“t’:‘l;eerclg 3 Slg.nflf‘}ca"t problem that plagues the CAH studies. G?\in that the external genitlt
e ogunt social factorsn;: :lcr; Llllszd():’o soir.]el degree and parents know of their daughters’ condition, 0n¢ Cl;“'

artial cau : ; t
has suggested that this objection can bep - ofthose behavioral differences that are found. 0%

rejec : :
hesbasiarone Baverareater b lateraliZagio :lec;{ boe‘;ause normal children exposed prenatally to higher lev e};eoct
: : eve o
aggression, we cannot extrapolate from studies aboy th: ulllless cerebral lateralization can be shown 12
relat

s . & - = 0N
a relationship between testosterone and aggression ionship between testosterone and lateraliza®
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2R his is t0 deny a biological basis for human aggression. It is possible, for example, that human
Noné o ted in some biological phenomenon other than androgens. There i , i e
Gon is ro0 et ol . rogens. There is some evidence that human
agﬂTes 10 has man feaFuxes . what is called “defensive aggression” (as distinct from “hormone-
p? gres i0 | aggres sion”) in non-Prxmate mammals and that this kind of aggression is rooted in the limbic system
P Pendenn s of the distinctive features of defensive aggression in non-primate mammals, however, is rhat it
of atively similar in males .and females: ’ ’
js quar also possible that the.re isa conne_ctlon between androgens and aggression even though none has yet
s onstrated- One p(l)SSl.bl:?1 explanatlc?n for.this is Fhat the posited connection is a complex one. One obvi-
e of this complexn.y is the mt.eractlon v§'1th environmental factors. Even those who argue that there are
ormone-related dlf.ferc?nces in aggression between the sexes agree that the environment, including the
p " envirorlmem’ plays a.31gn1ﬁcant. role. Evolutionary psychologists often ignore the importance of this in
SOZ:ng pormative cor}clgsmns. Even if human aggression were shown to be influenced by androgens, current
fire salities (i conscrlp.tlon an.d combat, for ex.ample) would still be cause for concern. One reason for this is
1 i Jeast some of the inequality Wou‘ld be attrlkfutable to 'social factors rather than to natural hormonal differ-
cos between the sexes. Any natural dlffere.nces in aggression that might exist could give rise to, but would also
y exaggerated by, Se?(-role ex;_)ectatlons and conventions. This is one reason why conservatism is not a
se to current inequalities even if one thinks that natural differences account for some of the
other reason is that even if men are naturally more aggressive than women, it does not follow that

inequatty i a:
women are 1ot aggressive enough for military purposes or that they cannot be subject to environmental influ-
ences that would make them so.

Some feminists make much of how war is carried out by men, implying and sometimes even explicitly

ing that women are above this kind of behavior. But there are obvious social and gender role explanations
hat can account for why men become soldiers. Where women have had the opportunity to kill, torture, and
perpetrate other cruel acts, they have proved very capable of doing so. There is a disingenuity in the arguments
of those ferninists who will discount the opportunity differentials between men and women for the violence of
war, but who rush to explain the greater incidence of (non-sexual) child abuse by women as being a function of
is women, they correctly note, who have most contact with children and therefore have the greatest
e children. Moreover, we are told that feale abusers of children “would probably not have
s had the culture offered them viable alternatives to marriage and motherhood.” If this line
) is acceptable, why can a similar explanation for participation in war not
be given for young men “whose culture does not offer them viable alternatives” to machismo and the military?
Some feminists not only refuse to excuse men the violence of war (in the way they excuse women's violence)
but, unlike other feminists, they also resist the very changes which would make it a less male affair—namely,
parity in enlistment of the sexes. They oppose conscription of women. Feminist defenders of women's absence
from combat assume that women are different and unsuited to war. They maintain that so long as there is (or
must be) war, it is men who must wage it. There are a number of problems with this view. First, by seeking to
preserve the status quo, they suppress the most effective test of whether men really are better suited to war.
Notice how the real test of female competence to perform other tasks has been most unequivocally demon-
strated by women actually performing those tasks. Whereas when there were almost no female lawyers people
could have appealed to that fact to support claims of female unsuitability to the legal profession, that same line
of argument is simply not available when there are vast numbers of successful female lawyers. Second, those
who argue that women are ill-suited to war assume that men (unlike women) want to participate in war. Alter-
natively, male preferences on this score are a matter of indifference to them. The overwhelming majority of men
do not wish to be part of the military. Were it otherwise, conscription would never be necessary. Why s'houlld
these men be forced into the military, while women are not? It simply will not do, as 1 have explained, to.)gstxfy
this by saying that men are naturally more aggressive than women and thus more suitable to military activity.
Nor will it do, as some have tried, to justify the female exemption-exclusion from combat in other ways. I do
not have space here to consider and respond to all the arguments for female exclusion from combat, b1'1t I shall
examine two by way of illustration. Some have claimed that because women have less strength, stamina, and

-

claim

sexism. It
opportunity to abus
become child abuser.
of argument (contrary to my own view
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cle than men, they are less suited than men to the physical demands nfgrounfi combat. There arey, "
T - Ty 1. For instance, much combat activity, at least in our time, does not Tequire "o,
problems with this argument. . cediliioalls g women are stronger than °"gt},‘
But even if it did, that would not be a reason for excluding all women. Some Tl Some |
are. If strength were really what counted, that and not sex would be the appropriale nen ﬂ_(‘) h
Others have defended the combat exemption-exclusion as a way of prolcdlgs L sbonse lr: th‘c "Cler iy
of being raped which they would bear if captured by the enemy. It might be noted in rcdpmales ! 15 that jy .
from clear that sexual abuse is not experienced by many male prisoners of war. Scconb ,such p ,Zy well Sang,
greater chance of being tortured in non-sexual ways than women. Why should thereh‘t’i gid (oftep, i
nalistic) exclusions of women from combat allegedly to protect them from rape, “:i'l £ mein are not op oy
protected, but often forced into combat situations where they can face harms (mCl: bmg ma ":":igfa"d ‘(’rtur&J
that are arguably as traumatizing as rape? Finally, the argument that women should be exemp €d Irom o "
because they need to be protected from rape (or because they are less aggressive Of less strﬁng) ;15 one thyt fem;,
nists can advance only at their peril. If some such reason for exempting women were (t 3“8 tto be) true,;
could equally support the exclusion of women from functions they do wish to fulﬁll.. Indeed, suc}? Teasopg hay,
been used regularly by the conservative defenders of traditional gender roles, including those who have Soughy
to exclude from combat those women who do want such roles.

Mg,

The Distraction Argument. Not all those opposed to highlighting the second sexism will c?enY that mep are
sometimes the victims of sex discrimination. However, those who are willing o ety .thls ay argue thy
attention to the second sexism will distract us from the much greater discrimination against women, Op ;¢
view, until there is parity between the extent of disadvantage suffered by men and women, we must devote our
attention and energies to opposing the greater discrimination—that experienced by females. o

This argument presupposes that the position of women is worse than that of men. I do not .de.ny this, if it
a global claim that is being made. In most places, women are generally worse off than men. This is becauge tp,
traditional gender roles for women are much more restrictive than those for men, and most of the worjg;
human population continues to live in societies that are characterized by traditional gender rf)les. But why
about contemporary liberal democracies, from whose ranks most feminists are drawn and t.0 Wthl:l substantis]
(but not exclusive) feminist attention is devoted? In the light of the substantial inroads against sexism made in
such societies, as well as the examples of the second sexism that I have outlined, are women worse o-ff than mep
in such countries? Many people will confidently offer an affirmative answer. I cannot say ‘that their answer s E
wrong. Nevertheless, the answer cannot be offered with confidence in a society that has viewed so lightly the %
serious forms of discrimination against men. The extent of discrimination against men is probably seriously
underestimated and this makes fair comparison unlikely. Fortunately, I think that the question of which sex suf.
fers the greater discrimination is simply irrelevant to the question of whether attention should be given to the
second sexism. This brings me to my first response to the distraction argument,

Sex discrimination is wrong, irrespective of the victim's sex. It is not only the most severe manifestations of
injustice that merit our attention. If it were wrong to focus on lesser forms of discrimination when greater forms
were still being practiced, then we would have to attend to racial discrimination rather than sex discrimination,
at least in those places in which racial discrimination is worse than sex discrimination. Moreover, where one

opposed sex discrimination, one would have to ignore some forms of sex discrimination if one accepted the
view that only the most serious in m are equally severe. Using

justices deserve our attention. Not all forms of sexis
the word “man” to refer to people of both sexes, for example, is not as damaging as clitoridectomy or even as
unfair as unequal pay. Feminists who think that we should devote our energies only to eliminating the worst
forms of sex discrimination would be committed to a very restricted agenda. But if both major and minor forms
of discrimination against women deserve attention, why should major forms of discrimination against men not
be equally deserving of concern? How can it be acceptable to want an end to sexist speech while males die
because of their sex? If one is opposed to injustice, then it i injustice that counts, not the sex of the victim. Even
if it is the case that in general women are the greater victims of sex discrimination, it j :



ct |/\1‘T|'I _________________________
e eboat pecause of his sex is worse off than the young woman whose life is saved because of her sex. A young

iﬂ"h onscripted and killed in battle, is worse off than his sister who

rﬂﬂ“,',ce he man Woul;ih}_lave h:: dgsrgitﬁz a}clces; fto higher education or could have earned more. If he is made

surV™" s life because O BECE s hier 'e spared because of her sex, then this man is the greater victim
o . :oation than this woman. Countering sex discriminati i : %

0™ discrimil 1on against men will remove some relative

X enjoy, but that is fair in the same hat it is fai
of ¢ that women €rj way that it is fair that counteri e
antages en removes relative advantages that men enjoy. ntering sexdiscrimimztion

3 ;om
jnst WO d important response to the distracti

af s a second imp lon argument. Far from distracti is-
There P ctices that disadvantage females, ting one from those dis

confronting the second sexi iscriminati
1en. This is because ending discrimination against one sex is instgrzt?ehfi?; :ggiglsilrilsr::ir:ti]r?i
aghif®’ st the other sex. One reason for this is that the same sets of stereotypes underlie bothgkinds of dis-
i(?ﬂ 'agan'o n. For example, the very attitudes that prevent women from being conscripted and from being sent
‘nmmmbat, thereby discriminating against those males and protecting those women who have no wishgto be
into o?th e military, also favor those males but disadvantage those females who desire a mi
dzf; ot want to be excluded from combat. Similarly,

is not. It does not matter here that had he

litary career and who
, the stereotypes of men as aggressive and violent and of

omen a8 caring and genFle lead to onl).' r-r{ales being sent into battle but also entail assumptions that it is
“v’omen who must bear primary resp9n51b111Fy for child-caring. Or consider the small proportion of women
:mongSt the victims of gross hurf)an .rlghts' \flolatior.ls in South Africa. This is attributable to gender roles that
discoufaged women from engaging 1_n‘poht1ca1 activity, especially dangerous political activity in which men
were encouraged or expecteﬁi to participate. Although these gender roles had beneficial effects for women in
protecting them from the vllolence of’ ,adversaries, these same gender roles disadvantaged women in other
regards. The “women and ch'lldren.ﬁrst mentality is another, related, example. It disadvantages men in life-and-
death situations but has obvious disadvantages for women in other circumstances. Women are protected, to be
sure, but in the same way and for relics of the same reasons that children are—they are assumed to be weak and
to be unable to ook after themselves. Similarly, the battered woman syndrome defense, under which the crimi-
nal law (at least in the United States) allows evidence of abuse of women, but not of men, to constitute an excuse
from criminal responsibility, has the effect of reaffirming prejudices about women as lacking the capacity for
rational self control.

The Inversion Argument. By the “inversion argument.” I mean the argument that what I have suggested ar
instances of discrimination against men are instead forms of discrimination against women. On this view, whe
I have called the second sexism is instead just another form of discrimination against women. Rarely is such a
argument explicitly presented. That is to say, those employing this sort of argument do not argue that matte;
ought to be inverted. Rather they simply invert them. They do not argue that what might be thought to constituw
discrimination against men is rather discrimination against women. Instead, they simply present the data :
instances of anti-female bias. To this extent, my presentation of the inversion as an argument is a construction
an argument out of a practice. The absence of an explicit argument for inversion is understandable. Were :
argument for inversion explicitly presented, its weakness would be much more apparent.

Consider, for example, those authors who present attempts at excluding women from the military as fort
of discrimination against women. They say, for instance, that the military, faced with an increase in the numt
of women soldiers, “seems to have an exaggerated need to pursue more and more refined measures of sexi
difference in order to keep women in their place,” noting that Western armed forces “search for a differer
which can justify women’s continued exclusion from the military’s ideological core—combat. If they can fi
this difference, they can also exclude women from the senior command promotions that are open only to of
cers who have seen combat” As I have argued, excluding women from combat does indeed disadvantage so!
women. That it is a minority of women whom this exclusion disadvantages—those who seek combat opportu
.ties and the career benefits that come with this in the military—does not alter the fact that these women

indeed the victims of sex discrimination. But to present the exclusion exclusively in terms of the negative eff.e
ithas on women is to ignore the much greater disadvantage suffered by vast numbers of men who are forced it

e I ]
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or example of inversion s the common argument that the educationa] system disadvantages girls. It is
sught that girls fare worse than boys in school and university, This s just the message procl . d'b
widely o the Wellesley College Center for Research on Women e Amodulr o
report I Women, the report, entitled “How Schools Shortchan
Unive ays in which girls fare less well than boys in the edy
sor.ne W athematics and science tests and more doctoral degr
etter in mare other ways in which boys are clearly at a disadvan
e, therfvritiﬂg by a much greater margin than boys outscor
boys do better on science and mathematics tests, girl

gommers SUggests, NOWEVE: ‘ prainec by a grading bias in schools against boys, Since
Juiwanese and Korean girls score much higher than American boys on the same tests, it would seem that the

:; Jer-biased explanation of tll;e stam.iardlized test§ is not entirely satisfactory. Boys are educationally disadvan-
- gedin other ways too. More boys r;nss classes, fail to .do homem‘rork, have disciplinary problems, and drop out
of school. The higher dropout rate for boys may partially explain the better average performance by boys on
p sndardized tests. The aFademxcally weakes)t, boys tend not to write, Boys are also “more likely to be robbed,
& reatened, and attaf:ked in and out of school Fem.ale.s now constitute a majority of college graduates and M.A s
in the US.A. Only in doctorelll degrees are men still in the majority, but now by a much smaller margin than
pefore. Females are worse offin some ways, but these disadvantages are diminishing. The inverters, ignoring the
serious ways in which males are disadvantaged, present the educational institutions as disadvantaging only girls
and women.

Sometimes the inversion argument or technique applies to a phenomenon that both discriminates against
men and against women, but it presents the situation as discriminating only against women. We might call this
2 hemi-inversion argument. It inverts only that aspect that discriminates against men, thus presenting the phe-
nomenon as disadvantaging only women. One example of this is the pair of authors who presented the exclu-
sion of women in the sports media from male locker rooms after matches as an instance of blatant
discrimination against those women. As they correctly observe, such sportswriters who “cannot get immediate
access to athletes after a game . . . may miss deadlines and will likely be ‘scooped’ by the competition” They
entirely ignore the other side of the issue, however, and quote with disapproval the coach who stated “I will not
allow women to walk in on 50 naked men.” Had it been a male sports writer seeking access to a locker room of
5o naked female athletes, we can be sure that a different tone would have been evident in feminist commentary
on the matter. There are alternative solutions to such equity issues—such as denying all journalists, both male
and female, from entering locker rooms. These authors ignore such options just as they ignore the invasion of
privacy that would be experienced by the male athletes, who would surely be discriminated against if their
female counterparts would not also be subject to such invasions. Instead, the authors view the matter entirely
from the perspective of the female sports writers. I am fully aware that for other unfortunate reasons male
sports draw more attention, and that female writers thus lose more in not having access to male locker rooms
than male writers do in not having access to female locker rooms. However, if this is used to justify female
access to male locker rooms but not male access to female locker rooms, then the intensity of the writer’s inter-
estrather than the athlete’s privacy is taken to be the determining factor. And if that is so, then male journalists
should be allowed to corner female politicians, actors, and other public personalities in female-only toilets and
locker rooms if that is how they can scoop an important story. If this would not be acceptable, then neither is
the intrusion by female sports writers on the privacy of male athletes, irrespective of the writers’ interests i
getting a story,

The inversion argument is a crass form of partiality. It presents all sex inequality as disadvantaging primz{n‘l
or only women, This is unfair to those males who are the primary victims of some forms of sex discriminatio
Italso Strategically compromises the case against those forms of discrimination that do in fact disadyante}g
Women more than men. Unfairly presenting the relative disadvantages of different practices leads to ones legiti
Mate claims being taken less seriously.
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- o examine Ways in which women are disadvantaged. Relatively little research examines the other
” trend 1 ;st coin. Because of this, we have every reason to think that the full extent of male disadvantage has
Jeof the S‘fi‘aled_ If it has taken all the research it has to sho.w the many facets of discrimination against women
pot b¢ ri surely will take as muc.h to show the many ways in wl.nch men and boys suffer disadvantage.

s, 1t on of the second sexism sheds some light on the claim that all societies are structured to the exclu-
Recogmuf men and are thus “patriarchal” So powerful is patriarchy, we are told, that women themselves
ve n.eﬁt. t(; values and serve its ends. Consider, for instance, female genital excision, which is widespread in
intgrnahze '0 f the world. This ritual is almost always performed by women and many women are amongst the
some P S s defenders of the practice. Nevertheless, it is argued, entirely appropriately, that given how damag-
mostVi oroedufe is to the girls on whom it is performed, it cannot reasonably be claimed to serve the interests
ing the Pro(ixcept, perhaps, those few female performers of the ritual, as they may have a vested interest in it).

worpenurious, though, is that similar reasoning is not applied to the conscription of only males. Here some
at is ¢ re at pains to emphasize that it is men who make wars and men who conscript other men to fight
femimsts.: is true, but no less so than the claim that it is females who perform genital excision on little girls.
them- T.hl ot the case that the whole system of male-only conscription and combat serves women's interests?
why s I :}11 ¢ female agents of genital excision serving the interests of men, while the male—and now also
area ents of government, the bureaucracy and the military who send men to war, are serving men’ inter-
fem:l‘,ev;ygare women not complicit in and partly culpable for the perpetuation of gender role stereotypes that
ests? ale disadvantage? Once one recognizes the second sexism, claims about universal patriarchy become
Jead to T d or unfalsifiable. The evidence suggests that not everything counts against women and in favor of
either absi‘:rty often favors men, but it also sometimes (perhaps even often) favors women. To the extent that
z;r;,ss :l:out the existence of patriarc}}y deny thi.s aqd explain away any conceivable example of male disadvan-‘
they are unfalsifiable and acc9rd1ngly unscientific. 7 :
tag% derstanding the second sexism also has consequences for the debate about affirmative action for women
Hnee en, rather than qua some other class of beings). For instance, one objection to strong affirmative
(qu‘a i is that rather than redressing past disadvantage by making restitution to an identifiably disad-
sction palice® n, such policies make restitution to a person who belongs to a class that has been disadvan-
vaniaged ) i ;aid sometimes leads to somebody who has not been disadvantaged receiving the benefit of
taged T~hls, lttl's n Ir; response to this argument, defenders of affirmative action sometimes argue that given
afﬁrmat{ve . loks. all women have been disadvantaged and thus an affirmative action policy favoring women
bow so?xety e body who has not been disadvantaged. What the second sexism shows is that this
cannot in practice favor somebody Wk fash disadvantaged
will not work. It will sometimes—even often—be the case that a man .as een more isadvantag
responseomzm This woman may not have had her career interrupted by childbearing and rearing, but this man
::; E::l;e had.his career interrupted by a period of military service. This woman mafy }}llave had e\lller); ;?f:;::‘i
tional advantage during childhood schooling, while this man may haye/lsedil OuP A enTAN NI

educational disadvantage.
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or otherwise). Although there are relatively few female engineers, for ‘examPIQ despite O'Ylm?rogl aspiring to be
tunity, we are told that this is due to subtle sexist influences that dlscouragt? yt_nungfglr.s v oldicEmE
engineers, Yet, this sort of reasoning is not used to explain why the vast ma;‘orlty o bpr}is?le iz el
male. It is not said that sexist stereotypes dispose (or force) young m*fles to enllzt orhti(.) r: ;:)  example, is simply
them more susceptible to imprisonment. The proportion of male prisoners an s<t) iers,

taken as natural in a way that the proportion of male engineers or legislators 115) i ;iressed by affirmative action

If the under-representation of women in the academy, fo.r fexample, mustd fe ;ethe purposes of conscription

policies that ensure proportionality, why should similar policies not be u;e o equal numbers of males and

and combat? Affirmative action conscription policies that aimed at . nt 1S§;§1e 3vould not only enforce the

females and insisted on sending equal numbers of men and women Into
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ws about sexism in our society?

GusAN MOLLER OKIN

«Is Multiculturalism Bad for Women?”

About the Author: Susan Moller Okirl (1946-2004) was the Marta Sutton Weeks Professor of Ethics in Society and Profes-
sor of Political Science at Stanford University. Her books include Women in Western Pojitical Thought and Justice, Gender,
and the Family. ’ '

About the Article: In this article, Okin explores some of the tensions that arise between acceptance of diversity (a key
tenet of multiculturalism) and concern for the rights and well-being of women. The article was originally published in the
Boston Review, October/November 1997 and reprinted in Is Multiculturalism Bad for wWomen? edited by joshua Cohen,
Matthew Howard, and Martha C. Nussbaum (Princeton: Princeton University Press, 1999).

As You Read, Consider This:
1. “Feminism” and “multiculturalism” are two key terms in Okin's article. How does she define each of these terms?
2. Why, according to Kymlicka, do certain minority groups deserve special group rights?
3. What is the liberal response to Okin’s critique? What rejoinder does Okin offer to this response?

Until the past few decades, minority groups—immigrants as well as indigenous peoples—were typically
expected to assimilate into majority cultures. This assimilationist expectation is now often considered
oppressive, and many Western countries are seeking to devise new policies that are more responsive to persis-
tent cultural differences. The appropriate policies vary with context: Countries such as England with established
churches or state supported religious education find it hard to resist demands to extend state support to minor-
ity religious schools; countries such as France with traditions of strictly secular public education struggle over
whether the clothing required by minority religions may be worn in the public schools. But one issue recurs
across all contexts, though it has gone virtually unnoticed in current debate: What should be done when the
claims of minority cultures or religions clash with the norm of gender equality that is at least formally endorsed
by liberal states (however much they continue to violate it in their practice)?

Susan Moller Okin, Is Multiculturalism Bad Jor Women? Copyright © 1999 Princeton University Press. Reprinted by permission of
Princeton University Press. ‘
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nized. But once reporters finally got around to ffected by polygamy regarded it as ap inesc, gUV&rn:fi
could have learned years earlier: that the women a ioin. and an unbearable imposition in the v Cang, s
tolerable institutiop in their African countries Of, o’rlgl ~,rate space lead to immense h05tility - Tengy c(,;,xel
Overcrowded apartments and the lack of each wife’s Ifr“h'ldren | sem"len \
violence both among the wives and against each other’s chi f; ; ilies with 20-30 member, A
In parth , relfare state caused by fami s

Partbecause of the strain on the welfa ) ider all the other marria
ment has recently decided (o recognize only one wife and consi g erts view on
will happen to 4] the other wives and children? Having neglecte lwon;).l. thatw iy
government now seepy to be abdicating its responsibility for the vulnerability Ome;
because of jtg rash policy,

e French accommodation of polygamy illustrates a deep and gr.owing tension betwee femin_
multiculturaligt concerns to protect cultural diversity. I think we—especially those of g who Conside, & Yy
politically progressive and opposed to all forms of oppression—have been too quick tq assume fo el
and multiculturalism are ot good things which are easily reconciled. I shall argue insteaq that they, i
erable likelihooq of tension between them—more precisely, between feminism and a multiculturaliStlsc
ment to group rights for minority cultures, o
A few words to explain the terms and focus of my argument. By “feminism’
should not be disadvantaged by their sex, that they should be recognized as havi
men, and the OPportunity to live as fulfilling and as freely chosen lives as men ¢
to pin down, bt the Particular aspect that concerns me here is the claim,

d.emocracies, that minority cultures or ways of life are not sufficiently
rights of thejr
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rms—have the right to be Ict alonc in a liberal sociely.” BOUL CEATES S==E =2
vith the basic liberal value of individual freedom, which entails that group rights should not trump
inConslf g rights of their members; thus, I will not address the problems they present for feminists here.* But
¢hein ‘;end‘-’rs of multiculturalism la.rgC_I)"conﬁnc their defense of group rights to groups that are internally
some scEvcn with these restrictions, feminists—anyone, that is, who endorses the moral equality of men and

jiberd" should remain skeptical. So I will argue.
n—

up beliefs or no

form
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NDER AND CULTURE . .
E res are suffused with practices and ideologies concerning gender. Suppose, then, that a culture

Most €2 a"’] d facilitates the control of men over women in various ways (even if informally, in the private sphere
endorsesﬁc Jife). Suppose; 00, that there are fairly clear disparities of power between the sexes, such that the
of domcwerﬁll’ male members are those who are generally in a position to determine and articulate the group’s

ore PO and interests. Under such conditions, group rights are potentially, and in many cases actually,

mliefS, pracﬁcesl . s i
e feminist. They substantially limit the capacities of women and girls of that culture to live with human dig-
anti cqual 0 that of men and boys, and to live as freely chosen lives as they can.

Advocates of group rights for minorities w%thin liberal states have not adequately addressed this simple cri-

fique of group rights, for at least two reasons. First, they tend to treat cultural groups as monoliths—to pay more
ention 10 differences between and.am(?ng groups than to differences within them. Specifically, they give little
att o recognition 0 the fact that minority cultural groups, like the societies in which they exist (though to a
or Zter or lesser extent), are themselves gendered, with substantial differences of power and advantage between
¢ d women. Second, advocates of group rights pay no or little attention to the private sphere. Some of the
viduals need “a culture of their own,” and that only within such

ral defenses of group rights urge that indi
eople develop a sense of self-esteem or self-respect, or the capacity to decide what kind of life is

Ily neglect both the different roles that cultural groups require of their
f themselves and their capacities are first formed and ir

men an
pest libe

a culture can p .
ood for them. But such arguments typica

context in which persons’ senses o
rst transmitted—the realm of domestic or family life.
¢ for these deficiencies by paying attention to internal differences and to the private arenz
tions between culture and gender come into sharp relief, both of which unde:

score the force of the simple critique. First, the sphere of personal, sexual, and reproductive life provides a centr
focus of most cultures, @ dominant theme in cultural practices and rules. Religious or cultural groups are oft¢
particularly concerned with “personal Jaw”—the laws of marriage, divorce, child custody, division and control
family property, and inheritance. As a rule, then, the defense of “cultural practices” is likely to have much great
impact on the lives of women and girls than those of men and boys, since far more of women’s time and ener
goes into preserving and maintaining the personal, familial, and reproductive side of life. Obviously culture is 1
only about domestic arrangements, but they do provide a major focus of most contemporary cultures. Home
after all, where much of culture is practiced, preserved, and transmitted to the young. In turn, the distributior
responsibilities and power at home has a major impact on who can participate in and influence the more pul
parts of the cultural life, where rules and regulations about both public and private life are made.
Second, most cultures have as one of their principal aims the control of women by men. Consider, for ex¢
ple, the founding myths of Greek and Roman antiquity, and of Judaism, Christianity, and Islam: they are

with attempts to justify the control and subordination of women. These myths consist of a combination of d:
als of women's role in reproduction, appropriations by men of the power to reproduce themselves, character
tions of women as overly emotional, untrustworthy, evil, or sexually dangerous, and refusals to acknowle
mothers’ rights over the disposition of their children. Think of Athena, sprung from the head of Zeus, an
Romulus and Remus, reared without a human mother. Or Adam, made by a male God, who then (at ]
according to one of the two biblical versions of the story) made Eve out of part of Adam. Consider Eve, wl
weakness led Adam astray. Think of all those endless “begats” in Genesis, where women’s primary role ir} re
luction is completely ignored, or of the textual justifications for polygamy, once practiced in Judaism, still

iced in many parts of the Islamic world and (though illegally) by Mormons in some parts of the United St
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CHAPTER 7- e,

. I of women that th i
ed with the control OLWol €y are virtually e
ik Orthodox Jews living in the mountains of Ye eI

L cent news report about a small commu-
s Sl o oty e o 2 T Do e s
hous sect is quoted as saying: .We are Onho‘dox Jews, very keen on our traditigne T ¥fleader of this
pold over our daughters, our wwe)s“:lmd our sisters” One of his sons added: “we ars-l_kwe e
pur WOmEn to uncoYer their faces! Thus‘the servitude of women is presented as ::‘ € ?fusllms, we do not allow
raditio is? (On'ly b'lxr}dness to sexual servitude can explain the title; it s inconcei lblua J Synonyx:n(;us with “our
ied such a title if it were about a community that practiced any kind of sla Vab "t the aticle would have
while virtually all of th.e world’s cultures have distinctly Ppatriarchal :::sy e slavery.)
means exclusively, Westem liberal cultures—have departed far further fromptherr; iﬁ:le-—}\;nosﬂy, Hhéugh i
of cOUTSEs still practice m.any forms of sex discrimination. They place far more stres:(::n egS. Wes‘el.'n cultures,
youth in females anc_l on intellectual accomplishment, skill, and strength in males; the exeauw, e i
form for no economic reward far more than half of the unpaid work of their famil,ies Z/h t‘;xeCt o they i
work for wages; partly as a consequence of this and partly because of workplace disc;imi:: t‘er e D
more likely than men to become poor; girls and women are also subjected by men to a . 10!:,(I~ s ot
violence, including sexual violence. But women in more liberal cultures are, at the same tirr%:ee;‘ a;lal e
many of the same freedoms and opportunities as men, In addition, most families in suc}; :Eltuy g\lar’flr;\teed
exception of some religious fundamentalists, do not communicate to their daughters that the areresf,lwlt a‘lh :
than boys, that their lives are to be confined to domesticity and servi A

. - : ce to men and children, and that the onl
positive value of their sexuality is that it be strictly confined to marriage, the service of men, and reproductivy;
ends. This, as we have seen, is quite different from women’s situation in many of the world’s other cultures

including many of those from which immigrants to Europe and Northern America come.

the story was
small polyga-
el, we will lose

GROUP RIGHTS?

Most cultures are patriarchal, then, and many (though not all) of the cultural minorities that claim group rights
are more patriarchal than the surrounding cultures. So it is no surprise that the cultural importance of maintain-

ing control over women shouts out to us in the examples given in the literature on cultural diversity and group
rights within liberal states. Yet, though it shouts out, it is seldom explicitly addressed.

A 1986 paper about the legal rights and culture-based claims of various immigrant groups and gypsies in
contemporary Britain mentions the roles and status of women as “one very clear example” of the “clash of cul-
tures” In it, Sebastian Poulter discusses claims put forward by members of such groups for special legal treat-
ment on account of their cultural differences. A few are non-gender-related claims: about a Muslim
schoolteacher’s being allowed to be absent part of Friday afternoons in order to pray, and gypsy children having
less stringent schooling requirements than others on account of their itinerant lifestyle. But the vast majority of
the examples concern gender inequalities: child marriages, forced marriages, divorce systems biased against
women, polygamy, and clitoridectomy. Almost all of the legal cases discussed stemmed from women's or girls'
claims that their individual rights were being truncated or violated by the practices of their cultural groups. ¥n a
recent article by political philosopher Amy Gutmann, “The Challenge of Multiculturalism in Political Ethics,

fully half the examples have do with gender issues—polygamy, abortion, sexual harassment, clitoridectomy, and
purdah.” This is quite typical in the literature on subnational multicultural issues. Moreover., the same phenom-
enon occurs in practice in the international arena, where women's human rights are often rejected by the leaders
of countries or groups of countries as incompatible with their various culturgs. : o 4o et o
Similarly, the overwhelming majority of “cultural defenses” that are mc1"easmgly belflg invo e1 anith
criminal cases concerning members of cultural minorities are connected w1-th gender'—m I;a‘rtfcu ar e
male control over women and children. Occasionally, cultural defenses come into play in explaining exp

: ) . ver, is the argument
able violence among men, or the ritual sacrifice of animals. Much more common, however, 8

. dinates whose -
that, in the defendant’s cultural group, women are not human beings of equal worth but subor

. f case in
primary (if not only) functions are to serve men sexually and d(.)mesncal}iy' Thu\i’ t;en:ﬁ; Zzisﬁho claim
which cultural defenses have been used most successfully are: kidnap anc rape by
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ersons 3 co eed special rights, then, because their culture may other

orities 1 ction would likely undermine the self-respect and freed
rural ex;?nor“i es on a footing of equality with the majority.

t i : o
shof;_’hiuv slue of freedom plays an important role in Kymlicka's argument. As a result, except in rare circum-

tural vulnerability, a group that claims special rights must govern itself by recognizably liberal

ces of cul I he basic liberti ; 8 Yy recog y
S oles, neither infringing on the basic liberties of its own members by placing internal restrictions on
rincip iminating among them on grounds of sex, race, or sexual preference. This requirement is of

m, nor discr! istently liberal justificati ights, s
€ t,imP ortance to a consistently liberal justification for group rights, since a “closeq” or discriminatory cul-
rea at liberalism requires and because collective

6t provide the context for individual development th
ure can” ht otherwise result in subcultures of oppression withi

es about how to lead their lives. Cultural
wise be threatened with extinction, and
om of group members. Special rights, in

g beu! Bl ’ n and aided by liberal societies, As Kymlicka
righ! «To inhibit people from questioning their inherited social roles can condemn them to unsatisfying, even
oPP;essive lives™

As Kymlicka acknowledges, tbis requirem-eflt of interqal' liberalism rules out the justification of group
ghts for the “many funda‘ment?hsts of a!l Polltlcal and religious s.tripes \n.rho think that the best community
is one in which all but their Il)re errfd r;hgl(?us, sexual, or aesthetic practices are outlawed? For the promo-
tion and support of these cultures undermines Fhe very Teai?sn we had for being concerned with cultural
membership—-that it allows for meamflgful 1nd1v1dual.ch01c.e. But the examples I cited earlier suggest that
far fewer minority cultures than Kmllcka seems to Fhmk will be able to claim group rights under his liberal
-ustification. Though th.ey may not impose t.helr beliefs or practices on others, and though they may appear
to respect the basic civil an.d pohtlce}l 11§ert1es of women and girls, many cultures do not, especially in the
private sphere, treat them w1t.h ar.lyt'hmg like thé same concern and respect as men and boys, or allow them to
enjoy the same freedoms. I?lscrxmlnatlon against and control of the freedom of females is practiced, to a
greater OT lesser extent, by virtually all cultures, past and present, but especially religious ones and those that
Jook to the past—to ancient texts or revered traditions—for guidelines or rules about how to live in the con-
temporary world. Sometimes more patriarchal minority cultures exist in the context of less patriarchal major-
ity cultures; sometimes the reverse is true. In either case, the degree to which each culture is patriarchal and
its willingness to become less so should be crucial factors in considering justifications for group rights—once
we take women's equality seriously.

Clearly, Kymlicka regards cultures that discriminate overtly and formally against women—by denying them
education, or the right to vote or to hold office—as not deserving special rights. But sex discrimination is often
far less overt. In many cultures, strict control of women is enforced in the private sphere by the authority of
either actual or symbolic fathers, often acting through, or with the complicity of, the older women of the culture.
.Inmany cultures in which women's basic civil rights and liberties are formally assured, discrimination practiced
against women and girls within the household not only severely constrains their choices, but seriously threatens
their well-being and even their lives. And such sex discrimination—whether severe or more mild—often has
very powerful cultural roots.

Although Kymlicka rightly objects to the granting of group rights to minority cultures that practice overt
sex discrimination, then, his arguments for multiculturalism fail to register what he acknowledges elsewhere:
that the subordination of women is often informal and private, and that virtually no culture in the world
today, minority or majority, could pass his “no sex discrimination” test if it were applied in the private
sphere.” Those who defend group rights on liberal grounds need to address these very private, culturally
reinforced kinds of discrimination. For surely self-respect and self-esteem require more than simple mem-
bership in a viable culture. Surely it is not enough, for one to be able to “question one’s inherited social roles”
and to have the capacity to make choices about the life one wants to lead, that one’s culture be protected. At

€ast as important to the development of self-respect and self-esteem is our place within our culture. And at
least as important to our capacity to question our social roles is whether our culture instills in and enforces

Particular social roles on ys. To the extent that their culture is patriarchal, in both these respects the healthy
development of girls is endangered.
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less public, and less easily discernible. Moreover, policies aiming to 1 eSP?nd to the needs and clajm;
minority groups must take seriously the need for adequate represe.jntatlon of 1‘e55 pow.erful members 1
groups. Since attention to the rights of minority cultural groups, if it is to be consistent with the fundamentalw
liberalism, must be ultimately aimed at furthering the well-being of the members of these groups, there gy
no justification for assuming that the groups’ self-proclaimed leaders—invariably mainly composed of
older and their male members—represent the interests of all of the groups’ members. Unless women—ang, gy
specifically, young women, since older women often become co-opted into reinforcing gender inequality_g
fully represented in negotiations about group rights, their interests may be harmed rather than promoted by

granting of such rights.

Journal/Discussion Questions

1. In your own experience, how have you seen the tension between women’s interests and multiculturalism

play itself out (if at all)?
2. Critically evaluate Okin's criticisms of multiculturalism,
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Instructions '

You have already answered the following questions in your moral problems self-quiz at the beginning of this boo
Now lthat you have studied the material in this section, take a moment to answer the same questions again. You
can either enter your answers below or complete the survey on-line at http://ethics.sandiego.edu/surveys.
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32' - ;' o Q Women’s moral voices are different from men’s.
33' - Q 0O O  Womenarestill discriminated against in the workplace.
34' - O O O  Sexual harassment should be illegal.
35' i O O O  Affirmative action helps women.
0 o0aQ Genuine equality for women demands a restructuring of the traditional family.
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e ion, it was made clear that ri
Jwit : deg:)a:: tr:gt matter what countr};av:rzllg}}\::esi:e n};)t conferred by government; they are the birthright
Arlall pec? - herefore have rights. And because B who our leaders are, or even who we are. Because we
of pumat we ther® the declarati we have rlghts, governments are bound to protect them.
. cars since the eclaration was adopted, many nat h : )
# fn the 6 Ality. Step by step, barriers that o y nations have made great progress in making human
ohts 3 an €2 ¥ ¢ dignit a,n dthe fullb nce prevented. people from enjoying the full measure of lib-
g™ o full experience @ gn et enefits of humanity have fallen away. In many places, racist laws
oth the P caled, legal and social practices that relegated women to second-cl 4 el
¢ 3 o . M -class status have been abolished,
pave " of religious minorities to practice t¥1e1r faith freely has been secured.
the?  most 3565 this gsotgc:e:tja:a: 20: easlxl); won. People fought and organized and campaigned in public
square? and' 1'mrruasteo?i):1dividuals wg;los: li(\)r:sywz‘r?)ozut hearts an mif@s' And thaiiks 10 that work of genera:
Fons. F0F millions ¢  more fully in the polit ce na_rrowed by.lnjl.lstlce, they are now able to live more
andto pama.pa e y in the political, economic, and social lives of their communities.
ow, there is snll,das y;)u all knowikmuch more to be done to secure that commitment, that reality, and prog-
s for all people- ’1."0 ay \(liV%}nt to talk about the work we have left to do to protect one group of people whose
on rights are still denied in tf)O many parts of the world today. In many ways, they are an invisible minority.
oy are arrested, beaten,.tf:rrorlzed, even executed. Many are treated with contempt and violence by their fel-
izens while authorities empowered to protect them look the other way or, too often, even join in the
They are denied opportunities to work and learn, driven from their homes and countries, and forced to
cuppress Of deny who they are to Protect themselves from harm.
[ am talking about gay, lesbian, bisexual, and transgender people, human beings born free and given
d equality and dignity, who have a right to claim that, which is now one of the remaining human rights
challenges of our time. I speak about this subject knowing that my own country’s record on human rights for gay
cople is far from perfect. Until 2003, it was still a crime in parts of our country. Many LGBT Americans have
endured violence and harassment in their own lives, and for some, including many young people, bullying and
exclusion are daily experiences. So we, like all nations, have more work to do to protect human rights at home.
Now, raising this issue, I know, is sensitive for many people and that the obstacles standing in the way of pro-
tecting the human rights of LGBT people rest on deeply held personal, political, cultural, and religious beliefs. So
with respect, understanding, and humility. Even though progress on this front is not easy,
about the difficult and important issues we must address

Jow ci
abuse-

pestowe

1 come here before you
we cannot delay acting. So in that spirit, I want to talk
together to reach a global consensus that recognizes the human rights of LGBT citizens everywhere.

The first issue goes to the heart of the matter. Some have suggested that gay rights and human rights are sepa-
rate and distinct; but, in fact, they are one and the same. Now, of course, 60 years ago, the governments that drafted
and passed the Universal Declaration of Human Rights were not thinking about how it applied to the LGBT com-
munity. They also weren't thinking about how it applied to indigenous people or children or people with disabili-

ties or other marginalized groups. Yetin the past 60 years, we have come to recognize that members of these groups

are entitled to the full measure of dignity and rights, because, like all people, they share a common humanity.

This recognition did not occur all at once. It evolved over time. And as it did, we understood that we were
honoring rights that people always had, rather than creating new or special rights for them. Like being a woman.
like being a racial, religious, tribal, or ethnic minority, being LGBT does not make you less human. And that i

why gay rights are human rights, and human rights are gay rights.
It is violation of human rights when people are beaten or killed because of their sexual orientation, ot because
e. It is a violation of humar.

they do not conform to cultural norms about how men and women should look or behavi
le to go unpunished. It is ¢

rights when governments declare it illegal to be gay, or allow those who harm gay peop
ed corrective rape, or forc:

violation of human rights when lesbian or transgendered women are subjected to so-call
d after public calls for violence toward gays, ot

ibly subjected to hormone treatments, or when people are murdere! rd ga
when they are forced to flee their nations and seek asylum in other lands to save their lives. And it ‘is a vxflatlon' of
human rights when life-saving care is withheld from people because they are gay, or equal access to justice 1S denied
to people because they are gay, or public spaces are out of bounds to people because they are gay. No'ma‘tter what we
look like, where we come from, or who we are, we are all equally entitled to our human rights and dignity.
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Now, raising this issue, I know, is sensitive for many people and that the obstacles standing in the way of pro-
tecting the human rights of LGBT people rest on deeply held personal, political, cultural, and religious beliefs. So
 come here before you with respect, understanding, and humility. Even though progress on this front is not easy,
we cannot delay acting. So in that spirit, [ want to talk about the difficult and important issues we must address
together to reach a global consensus that recognizes the human rights of LGBT citizens everywhere.

The first issue goes to the heart of the matter. Some have suggested that gay rights and human rights are sepa-
rate and distinct; but, in fact, they are one and the same. Now, of course, 60 years ago, the governments that drafted
and passed the Universal Declaration of Human Rights were not thinking about how it applied to the LGBT com-
munity. They also weren't thinking about how it applied to indigenous people or children or people with disabili-
ties or other marginalized groups. Yet in the past 60 years, we have come to recognize that members of these groups
are entitled to the full measure of dignity and rights, because, like all people, they share a commorn humanity.

This recognition did not occur all at once. It evolved over time. And as it did, we understood that we were
l¥0noring rights that people always had, rather than creating new or special rights for them. Like being a woman,
like being a racial, religious, tribal, or ethnic minority, being LGBT does not make you less human. And that is

why gay rights are human rights, and human rights are gay rights.
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Of course, it bears noting that rarely are cultural and religious tlra ! somiEees oFe 8 actgany In copg,
with the protection of human rights. Indeed, our religion and our cu ture ‘?‘red 1 honitpassmn and ingp.
tion toward our fellow human beings. It was not only th.ose Who VE justilied;Slavery who eaned on religion ;
was also those who sought to abolish it. And let us keep in mind that our commitments to protect the freedy,
of religion and to defend the dignity of LGBT people eman?te from a common source. For many of us, religioy,
belief and practice is a vital source of meaning and identity, and fundame‘ntal to who we are as People. Ayg
likewise, for most of us, the bonds of love and family that we forge are also vital sources of meaning and identiy
And caring for others is an expression of what it means to be fully human. It is because the human experienc;;
universal that human rights are universal and cut across all religions and cultures.

The fourth issue is what history teaches us about how we make progress towards rights for all. Proges
starts with honest discussion. Now, there are some who say and believe that all gay people are pedophiles, th
homosexuality is a disease that can be caught or cured, or that gays recruit others to become gay. Well, thes:
notions are simply not true. They are also unlikely to disappear if those who promote or accept them are dis
missed out of hand rather than invited to share their fears and concerns. No one has ever abandoned a belid
because he was forced to do so. ;

Universal human rights include freedom of expression and freedom of belief, even if our words or beliefs
denigrate the humanity of others. Yet, while we are each free to believe whatever we choose, we cannot dowht
ever we choose, not in a world where we protect the human rights of all.

Reaching understanding of these issues takes more than speech. It does take a conversation. In fact it takes
a constellation of conversations in places big and small. And it takes a willingness to see stark differences®
belief as a reason to begin the conversation, not to avoid it.

But progress comes from changes in laws. In many places, including my own country, legal prote'ctionsha\tf
preceded, not followed, broader recognition of rights. Laws have a teaching effect. Laws that discriminaf¢"

;
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¥ s Of discrimination. Laws that require equal protections reinforce the moral imperative of
‘ or KiD ctically speaking, it is often the case that laws must change before fears about change dissipate.

racoumry thought that President Truman was making a grave error when he ordered the racial
g of our military: They argued that it would undermine unit cohesion. And it wasn't until he went

hat we saw how it strengthened our social fabric in ways even the supporters of the policy
48 see: Likewise, some worried in my country that the repeal of “Don’t Ask, Don't Tell” would ha\'re a
ahf‘1 got for€ on OUT armed forces. Now, the Marine Corps Commandant, who was one of the strongest voices
¥ e ect cal, says that his concerns were unfounded and that the Marines have embraced the change.
al L rero r:ess comes from being willing to walk a mile in someone else’s shoes. We need to ask ourselves,
L Finﬁu)"(fit feel if it were a crime to love the person I love? How would it feel to be discriminated against for
«HoW “:oulabout myself that I cannot change?” This challenge applies to all of us as we reflect upon deeply held
ometh ework to embrace tolerance and respect for the dignity of all persons, and as we engage humbly with
peliefS 'Sh‘ whom we disagree in the hope of creating greater understanding.
those ™! b and final question is how we do our part to bring the world to embrace human rights for all people
A flff L GBT people- Yes, LGBT people must help lead this effort, as so many of you are. Their knowledge
; uding iences are invaluable and their courage inspirational. We know the names of brave LGBT activists who
dexper! iven their lives for this cause, and there are many more whose names we will never know. But

. y gl
pave htﬂ:;zlel)wgho are denied rights are least empowered to bring about the changes they seek. Acting alone,
affen ities can never achieve the majorities necessary for political change.
rnl“g:when any part of humanity is sidelined, the rest of us cannot sit on the sidelines. Every time a barrier to
s has fallen, it has taken a cooperative effort from those on both sides of the barrier. In the fight for

omen’s Tights, the support of men remains crucial. The fight for racial equality has relied on contributions
fv:om people of all races. Combating Islamaphobia or anti-Semitism is a task for people of all faiths. And the
meis true with this struggle for. equality.

Conversely, when we see denials and abuses of human rights and fail to act, that sends the message to those
deniers and abusers that they won't suffer any consequences for their actions, and so they carry on. But when we
doact, we send a powerful moral message. Right here in Geneva, the international community acted this year to
strengthen a global consensus around the human rights of LGBT people. At the Human Rights Council in
March, 85 countries from all regions supported a statement calling for an end to criminalization and violence
against people because of their sexual orientation and gender identity. ‘

At the following session of the Council in June, South Africa took the lead on a resolution about violence
against LGBT people. The delegation from South Africa spoke eloquently about their own experience and strug-
gle for human equality and its indivisibility. When the measure passed, it became the first-ever UN resolution
recognizing the human rights of gay people worldwide. In the Organization of American States this year, the
Inter-American Commission on Human Rights created a unit on the rights of LGBT people, a step toward what
we hope will be the creation of a special rapporteur.

Now, we must go further and work here and in every region of the world to galvanize more support for the
human rights of the LGBT community. To the leaders of those countries where people are jailed, beaten, or

executed for being gay, I ask you to consider this: Leadership, by definition, means being out in front of your
people when it is called for. It means standing up for the dignity of all your citizens and persuading your people
to do the same. It also means ensuring that all citizens are treated as equals under your laws, because let me be
clear - 1 am not saying that gay people can't or don't commit crimes. They can and they do, just like straight
people. And when they do, they should be held accountable, but it should never be a crime to be gay.
ire :r;de‘g Pe(zplelof all nations, I say supporting human rights is your responsibility too. The lives of gay people
bors Fj’eanHOROH y by laws, bu.t by the treatment they receive every day from their families, from their neigh-
e S‘mall IOY O(Isevelt, who did so much to advance hurr.lan rights worldwide, said that these rights begin in
oftices whi raeC:}s; close to home - the streets where pec‘)ple live, the schools they attend, the factories, farms, and
o, ey work. The.se places are your domain. The actions you take, the ideals that you advocate, can
mine whether human rights flourish where you are.

t1
desegfegfd diditt
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.......................... is: Wherever you live
) say this: V and

- n worldwide. let me $2¥ k of support or feel iso] hate‘, ¥
And finally, to LGBT men and wome ynected to @ networ king hard to su dted ang vc, t, !
s o) G \
her you are ol y tie globc are workl 4 Pport You 5 u)

cumstances of vour life, whetl A
) for my country. And yoy 1, to b:ri'

c ) " lone. People arount inly true a -y
please know that you are not a 1y i certainly g Ve 5 ik
end to the injustices and dangers you f“'";i ”m:,;s(:icnds among the An;e“:;;gi:;ple' E al“y innk‘,

R . = . 3 illions ‘T people a our co W
States of America and you have milliof . fLGBTP : Mpre |
Unn';:hdc (t::;'x: Admil:i(lnlinn defends the human ngmsr(:.mbassicsn our diplomats are Faisin lc‘l nsith "
stre icy. Inou .
rights policy and as a priority of our foreign ]mhq'f] :J(r(ners to strengthen human rights protecugc“ns:&
" ; : 5 4 o ange of p< : i
specific cases and laws, and working with a I'-l"l*smc Department to support and coord.mate this Qs for "
Washington, we have created a task force at thi,ass)v with a toolkit to help improve their efforgs, tk Am‘jln
y em

ders of huma;l rigtl}t‘s f?r [t,(i]BST People, " h;r‘

tinto:place the st LS, Goyey "

This morning, back in Washington, president Obam? P2 sons abroad. Building on effortsn Nt g,

& g inst LGBT persor . alregy My,
dedicated to combating human rights abuses 382 the President has directed all Uss, Goverp, ! ng!
way at the State Department and across the govel'-nmevaBT status and conduct, to enhance effonmeht a;‘
cies engaged overseas to combat the criminalization ohll hat our foreign assistance promotes the Tt Proen"
vulnerable LGBT refugees and asylum seekers, €0 ?nsureft‘ ht against discrimination, and to resp, foteq.m;‘q
LGBT rights, to enlist international organizations in the 118 _ nd SWifuyh
abuses against LGBT persons. ; ew Global Equality Fund that will Suppo, )

I 'am also pleased to announce that we are l.aunchlni;lnr:i the world. This fund will help them rec(r)t € Woy
of cvil saciety organizations working on these 155u;5 ?arw as a tool, manage their budgets, train their :? = %

they can target their advocacy, learn h(.)w t.o v tdeother human rights groups. We have committeg maf g

o e L orgamzatlonstif;t others will join us in supporting it. Ore thy

#3 il bo seact this fd, andwe havsJope .ohts for the LGBT community in hostile place

The women and men who advocate for human rig S Som

whom are here today with us, are brave and dedicated, and des;rvte al; ;heo}:ifl‘{:fr:zr;egr:vgrts}tlﬁm‘dwe knoy e
road ahead will not be easy. A great deal of work lies before us. u many N — anf how qllickly
change can come. In our lifetimes, attitudes toward gay people in many pi ) ranstormed, g, '

) . p deepening of our own convictions on this topic over the v,
people, including myself, have experienced a EpE] Sehates, and.extdblisthied Years, 5
we have devoted more thought to it, engaged in dialogues and debates, personal and pry,
sional relationships with people who are gay. .

This evolutioi is evié)entp in many plchs. To highlight one exarflple, the Delhi High COU'T'[ decrimingliy
homosexuality in India two years ago, writing, and I quote, “If there is one tenet thfat can be.sald t0 be an ungy
lying theme of the Indian constitution, it is inclusiveness” There is little dogb? ln- my mind that suppor f
LGBT human rights will continue to climb. Because for many young people, this is simple: All people deserve f
be treated with dignity and have their human rights respected, no matter who they are or whom they love,

There is a phrase that people in the United States invoke when urging others to support human rights:‘ge
on the right side of history” The story of the United States is the story of a nation that has repeatedly grappled
with intolerance and inequality. We fought a brutal civil war over slavery. People from coast to coast joinedin
campaigns to recognize the rights of women, indigenous peoples, racial minorities, children, people with div
abilities, immigrants, workers, and on and on. And the march toward equality and justice has continued. Thos
who advocate for expanding the circle of human rights were and are on the right side of history, and histor
honors them. Those who tried to constrict human rights were wrong, and history reflects that as well.

I know that t’he thoughts I've shared today involve questions on which opinions are still evolving. Asit has hay
pened so many times befor.e, oPini‘on will converge once again with the truth, the immutable truth, that all perso®
are creat'ed free and equal in dignity and rights. We are called once more to make real the words of the Universd
Declara'tlon. Let us answer that call. Let us be on the right side of history, for our people, our nations, and futus

generations, whose lives will be shaped by the work we dq today. I come before you with great hope and confidet®
that no matter how long the road ahead, we will travel jt successfull 4 : )

o _ y together. Thank you very much. (APP

the coming months, we will provide ever i
created a program that offers emergency sUppo?
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Sunday night, and f .
sa party one ound
ught wa.th a baseball bat. In Oxnard, Cathr:;stea da‘,\ (.
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In the Bronx in 2009, student went = A wi
g mize : ;
he was whipped with a chain, burned, an SOdZem ice in the back of t}’1e head in the middle g A, ;
hot a ﬁftcen-year-old stu University of Wyoming, was brutally to nUredosl" ‘0;; ‘
nd
h,

fourteen-ycar-old boy s

puter lab. In 1998, Matt student at B

Jered near Laramie. They were all gay-
Violence against gays and lesbians

violence is not the only issue. Citizens,

argue back and forth about a ran

and lesbians, and the military’s stance to

to this range of issues.

hew Shepard,
at least in the most egregiq,, :
. e "
islators, jurists, pohtlcal leaders, and eve ey
iage, violence and discrimination aI;i e““fal

s including ¥ members. Let’s see if we can brin e
i g $0me o d:,
T

e headlines,

DEF JON . .
INING SEXUAL ORIENTAT what we are talking about- This actually is more compley g
Ong

The first step in this process is t0 ask exactly
might originally think.

G
SEXUAL ORIENTATION AND DICHOTOMOUS THlNKIN“ ‘ e :
st time, our first question is usually, “Is it a boy OCE BT, ot only do socid gy,
s us to do so. The classic documentary The Pinks and the Blues? show,

When we see a baby for the i
the very fabric of our social reality. We think of genger,,

require this, even our language force
some of the ways in which this dichotomy is part of
bout sexual orientation as binary: gay or strigy,

dichotomous either male or female. ‘
So, too, with sexual orientation. We typically tend to think about ¢ ‘ nary
Thus we have two binaries: male/female and gay/straight. Combining the two dichotomies in everyday k.
lesbian women, and straight women. Lets see why ts

guage, we get four possibilities: g2y men, straight men,
falls short of the mark.

ARY DISTINCTIONS ABOUT LGBT

nd gender, taking one to refer to the biological characteristis

Ily associated with being male or female in a given
hat meaning we can leave aside for the purposs |

SEX AND GENDER: SOME PRELIMIN

Typically we now distinguish between sex a
and the other (gender) to refer to the social roles typica
society. Of course, usex” also refers to sexual intercourse, butt

of this discussion.

uld seem 10 b |
characterist®
hormonts

Sex

Sex, a
obvious and unproblematic. Often't

s the set of biological characteristics determining whether someone is male or female, wo
: his is true, but certainly not always. Even in terms of biological
there may be several different types of characteristics upon which we can focus, most notably genitalia,
and chromosomes. Even here we have matters of degree. It is probably more ac)curate to think ofbiological sex
identity as something stretched out along a continuum, with many clear-cut cases of females o8 one €N j ‘
aphl'l)dms) ;

males on the other. But there is also an area in between: intersexual persons (previously called herm \

Rl



5 ale and female physical characteristics. Thus sex may be better understood on a continuum

" £sS oth m iy which male and femal i
posses dichotomy i W hi ale are at opposite ends of a continuum and intersexual people

t : - n
do{as <mall ercentage in the center. An even more accurate way of understanding of the biology would,

a : ale vhysi e
|ve mapping male and female physical characteristics on two independent axes. Intersexual people

P e :
«@ Vo both axes, most individuals would be high on one or the other axis, and a few would be low

! ‘hi'ﬁk{hus pe high o1

wol axes

of h nl\; is the question of who is male and who is female more complex, so too is the question of sexual
N

,Ot.o (IS cexual orientation a matter of attraction or behavior? How do we classify, for example, those who
ori”mt,'or;mc-sex sexual behavior as a matter of convenience when customary opposite sex partners are not
ongfe O ¢ those who are attract.ed 19 same-sex individuals but do not act on it? Or those who are attracted to
 will women? (Recent scientific studies seem to confirm that some individuals are genuinely bisexual
poth me'n'n their behavior, but also in their both physiological arousal feelings and their subjective accounts of
aot 01 lin ;) In other words, we get at least three categories of sexual orientation, with gradations of strength
those ff av, straight; and bisexual.
f eii}: }fa\)',e now covered three of the four letters at the beginning of this section: GLB. Let’s turn to the final
o T t,anssexual/tranSgender. Transsexual individuals are typically persons who have undergone sex reas-
r;l ent surgery and/or hormone replacement therapy in order to change their sex; transgender persons are
o have changed their gender role, which may or may not involve changing gender.

Sex reassignment SUrgery has been occurring for decades, and is one type of surgery that has become quite
versial. Some infants are born with both male and female external sex characteristics, and it was not uncom-

on for parents t0 choose gender-reassignment surgery in order to make the child definitively into either a male
m . ferale.Ifs quite possible that in some cases, when these children reach adulthood, they might sometimes feel
f;ai they were wronged, that their identity had been tampered with in a profound and inappropriate way.

Some individuals change sex as adults after years of feeling that they are simply in the wrong body—or, more

recisely, in a body that does not correspond to their subjective sense of their own sexuality. Such a change is a
gradual process that involves hormone therapy as well as surgical procedures, and is usually accompanied by an
extensive period of talk therapy.

So, “gay” and “straight” just doesn’t suffice anymore. We live in a much richer, more complex world than we
realized. With the exception of sex reassignment surgery, it’s not that the world has changed. People presumably
have always been this diverse. What has changed is our understanding of the world. Our increasingly nuanced
vocabulary allows for two things. First, it allows us to see more clearly and in a more clearly defined way, to see
people as they actually are rather than lumping everyone together into two categories. You might see this as
analogous to referring to someone as “Thai” rather than “Asian’” In those cases where categories are wrong, not
just too general, it might be likened to the difference between calling someone “Guatemalan” instead of “South
American” Second, this vocabulary gives individuals a public identity that they did not have before. It's as
though you lived in a region that was not yet a country, that didr’t have a name. Macedonia, for example, used
to be part of Yugoslavia. It became independent in 1991 and was recognized by the United Nations in 1993 and
by the United States a year later. Previously, a person from Macedonia had to say that he or she was a Yugosla-
vian; now that individual can say, “lama Macedonian” Thus, the expansion of vocabulary allows a kind of self-

identification that had previously been impossible.

Gender

If sex refers primarily to the biological characteristi
of that identity as a male or female. In the chapter on gen
rounding the construction of gender.

There appear to be interesting parallels between the sex/ gender distinction and the race/ethnicity distinc-

ion, but this is a conceptually intricate issue. Race, if it refers to anything at all, purports to refer to a biological
e T o ree e wsth that claim. Ethnicity refers to something that,

le

fﬂ;‘iduals wh

contro

cs of an individual, gender refers to the social construction
der (Chapter 7), we discussed some of the issues sur-
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t too presents its own set of complexities,
logical, or social—or all three? Is it fixeq
ed to members of both

Sexual Orientation o

Sexual orientation is also a mixture of the physical and tllle s.oc;a ,an A
cactly, Y by sexual orientation? Is it physical, psyc

s e s b 12 Good or bad? Can individuals be attract

i ? Is it natura
or can it be changed or chosen? :
sexes or only to one sex? Let’s now turn to look more closely at these issues.

DETERMINING SEXUAL ORIENTATION , ey difficult for .
What percentage of the population is gay or lesbian? Such a simple quos'uon' proves to b Aot efra\
reasons. Some of those reasons have to do with how we define sexual oncntatl_on, a topic wi e e' ol
lowing paragraphs of this section. An additional reason relates to potential _dlst.rust of resear ik g qu:;anns
about sexual orientation. People often feel questions about sexual orientation invade a zone O pali 'cy, and thoge
who are gay or lesbian may have an additional concern that such information could be used for rr(; c1}(l)us pulrposa.

How can we decide what a person’s sexual orientation is? Indeed, how can people d.ec1 de w at.theu own
sexual orientation is? The straightforward answer is: look at the persons to whom. an individual is Se}(ually
attracted. If they are the same sex, the person is gay or lesbian; if they are the opposite sex, they are straight o

heterosexual. End of story. Almost. .
Some people deceive others about their feelings of attraction. Some people even deceive themselves abqy,

their own feelings of attraction, especially when there is a social, familial, political, religious stigma attached

having such feelings. People “pass” as having a different, more acceptable sexual orientation.
Is it possible to cut through layers of deceit and self-deception? For over a decade, researchers have beep

working to find the so-called gay gene but most scientists believe that sexual orientation is not a matter of a
single gene. It appears that it is very likely that it has a strong genetic component and is probably a combination
of genes and an interaction with other factors as well. So we cannot currently determine sexual orientatiop
throogh a genetic test. However, it is possible to measure an individual's state of sexual arousal, and this cay,
prodee Very strong evidence about an individual’s sexual orientation. Originally these studies in men involveq
phys¥olog1cz.11 measures of penile arousal. Increasingly, researchers are using MRI, fMRI (functional MRI, whigy
provide a view .of bram' activ'ity over a period of time), and PET scans. These allow researchers 10 obsery
amo;g other thlogs, b.ralo activity while a person is being shown sexually explicit materials, etc. ©
easilyli :e;]c:a: ionn"evllllti:iﬁon is :lot s‘impl).' amatter of physiological arousal. It is also part of a social identity, and we can
o th;[ e ];?rx:er S()(:'Il]eso‘t(z;t:t(:xi]dzrloe const_rut;te(;. Asa s;ciety, We can sanction the construction of social
LGBT persens frc, OB pers IS In a variety of ways. For ex.a.mple, we can establish rules that rohibit
Doing oo oo 51 i ;p;ggsrgi 1gnczx‘;t‘z:;r;ci;o§§s§?tosd (such as tl}e military) or institutions (such as mgrriage),
split between a public self and a private, hidden self; Thsel motte d ey Pk ety o
Sy oot e ;0 oo th. hey cannot be publicly proud of who they are, of their hidden
ether it is morally acceptable to do this, Lets look at the arguments

Although itis ady R THEA
_ anced in RGUMENT R
its general straegy e any variations, the argument from natyre against h i TR
s omosexuality is cl
o Clear enough in
Second premig. | Homosexuality IS unnatura]
Conclusiop : Whatever ig Unnatura] jg evi'l

Homosexuality is evil.



. SEXUAL ORIENTATION

s - xuality” refers to both m
 “homoseX” ty 1 ales and females. In its broad sense, ) il
gere '\ ndencies as well as same-sex sexual activity: in i ense, it may include both homose
lings an ..., Thus someé religious traditions, for ex ;Y, V0L 1S Mdirow semae, St is canfined jsC10 ATt ACE
feé il acuﬂw' lings that usually accompany such b amp' e, have banned homosexual behavior, but not the ori-
o and feell y such behavior. Let’s begin by addressing this issue
e 8 ’
o and dentity '
.1 the issue of gays and lesbians i ; .
cappl Mtl}qlazse p05ition.g Gyays and lesbir;;lsn their congregations, some churches have advanced what they
oy or me-sex sexual activity. A numbe aref welcome to become part of the church, but they must not
SarticiPate in sa  isgays 2n s Hingont rf(;l (.:hnstlan churches have adopted this position in order t0
7 16“"'1)’ pr hate the sin;” that draw ud‘° _t eir ranks. It harkens back to some traditional dictums such
ethe sm'ne ,is sometime; Apnls a distinction between the person and the person's actions.
8 e gistinction 166 ch ecause of an underlying belief that sexual orientation is not a matter of
cannot be (complete y) changed but that behavio ;
e an e churches ey i r can be regulated. Here the issue, as seen from the
e dive of ev I It" sexual origntat‘ cApalrio salvation (or church membership, which some take as the
Eame thing) for ; - )trhosé who are gay andllonbl? not a matter of choice, and if a homosexual sexual orientation is
tperrmtted,:l  haymeerimotherh deS ian are automatically barred from the church and from salvation.
-sex SEXV - demI; 5 homosexualan S/SEEINTD be something that people can choose to engage in or not.
Thosé Who. € o bechianzed: Th sexual orientation (not just behavior) often hold as a corollary that
ol orientationt ca ngec: Mhose who advocate this position often see homosexuality as a pathology
od through intensive therapy. '

hat can be revers:

Guilt and Shame .
The Jistinction between beh.avmr and ic.lent.ity is crucial in another respect. Psychologists oft
petweenl guilt and shame. Guilt, they maintain, is centered on particular actions. For example,
pook from a Store and subsequentl)‘" feel guilty about it. T dor’t, however, constitute my identity around this sin-
¢ act. 1 don't, in other words, say “I am a thief” Shame, in contrast, is a set of negative feelings about who you
are, ot just about some specific ac.tion. It is about identity rather than just behavior. While guilt—if appropriate—
can play a very important formative role in the moral life, shame can often be toxic, leading to self-destructive
hehavior. Insofar as the condemnation of sexual orientation leads to shame, it may be particularly harmful.
There is another dimension to the distinction between guilt and shame that is relevant to the moral life.
Typically, there are ways in which we can expiate or wipe away our guilt. For example, if I stole a book, I could
return it and make restitution. I could, in other words, do specific things that would erase my guilt and put the
whole thing behind me. On the other hand, if I am ashamed of who I am in some way, I can only get rid of that
shame by changing who I am. However, if the element of my identity is central to who I am, then change may
not be possible or desirable. Thus the guilt/shame distinction depends on the distinction between what is

changeable and what is not.

en distinguish
I might steal a

Two Senses of “Unnatural”

The argument from nature needs further clarificatio
There are at least two senses of this term, one of thes
its origins. Let's begin with the religious sense.

1. What does it mean to say that something is “unnatural?”
e a scientific concept and the other ultimately religious in

;I'he Religious Sense of Nature and the Unnatural. In arguments relating to homosexuality, the terms
natural” and “unnatural” often have a theological underpinning, a foundation in a religious view of the
world that holds that nature is something created by God, something that incorporates a divine plan, and
Something that has a final goal that is ordained by God. Thus what is natural is good precisely because itis
Part of God's plan for the universe and it has been structured by God. (Iam leaving aside many important

theologicl details for the sake of clarity here.) With this view of nature, it is to see how the “unnatural”

ec ; = .
omes bad or evil. The unnatural is something that goes against God’s plan for our lives.
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ly is 8 q
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natural purpose the propa
sexual actions that are not oriente "1 couples are

; in by sext ) ;

of sexual behavior engtfe) 1 e hdml""onlru‘chliun as ‘:eII‘ ral” and «ynnatural” are not merg

extends tod tun.on \'irluaH)" all. ﬁ.‘m“ (.) tI Jview, the terms natu about what is good and evil, Th escript‘
Thus within this type of religious worl s d by

T judg : is God .

, with value) < judgments is God’s creatiye , . U

terms; they are imbued with value, saturated se value Juds t“’ewlu‘.r:]
!

tho
; uaranteé r
good, and the unnatural is bad or evil—and the g
1l is to disobey God's will. ’
unnaturally is to disobcy ¢ of modern science, the term,
"

a
_To say that something is “nat, hay,
- tta foti .. .
51gmﬁcance ;‘1 i simply t0 express @ statistical prot';ab,hty, o Sa) in,
bulary at alb is unnatural; they would simply Mean tY thy

of nature, in other words, contains no impj;
n neither good nor evil in itself,

i
q

The Scientific Concept of Nature an
ral” and “unnatural” have no value
sofar as scientists would use this voca
it occurs frequently. If scientists Were t .
doesn't occur frequently. The scientific conceP“Z e Ll
judgments about good and evil. The natural world just 15

: ontext of the modern scientifi. ..
The Fact-Value Distinction and the Naturalistic Fallfif)‘ I.n ﬂ?;ccthought has operated for thellﬁc Viey
the world, which has been th frame o i SCtl'efmltl (including facts about what is I:St Sever

ies, it i ; i ments of facts atu
centuries, it is seen as impossible to g0 from state T icular way). Altempts to do a:l "

» Mg

. § B tinap

value judgments (such as concluding that it is wrong t0 ac : : .
ot that is, drawing a value jud

philosophers claim, commit what is called the naturalistic fallacy, tha 8 Judgment frop

a set of purely factual premises.
Defenders of the argument from :
find in modern science, a value-laden concept in whi

: 1t
Cit Value

nature against homosexuality supporta different concept of nature thany
ch the natural is seen as good.

rientation. We can see how arguments about homogey,.

ality involve larger disagreements about the meaning of the term “nature,” and how this in turn leadsty,
much wider debate about the relationship between religion and science. We have shown how this is trye
at the conceptual level, and one can simply turn to the world around us to see how it also plays itself oy
at the political level. All other things being equal, I suspect that those who are unmoved by the argumen
from nature tend to turn to science as their authority, while those who advocate this argument tend to tun

to religion as their authority. The divide between religion and science is not the only factor in this debat,

but it certainly is a highly significant one.

Religion, Science, and the Debate about Sexual O

IS HOMOSEXUALITY UNNATURAL?
Recognizing the two possible meanings of the term “unnatural?’ lets now turn to the question of whether homo-
sexuality is unnatural in humans.
Clearly, in the statistical sense, homosexuality is unnatural in the sense that it does not occur nearly as fre
quer?tly as heterosexuality. But notice two points here. First, this does not carry a value judgment. Second, i
applies to the population as a whole, not to individuals.
If w; look at each mdividuzﬁl asan individual rather than the group as a whole, we may geta different ansvet
:\t may be ti)e §ascte t:m mos(ti individuals have a heterosexual orientation, and that some individuals have?
omosexual orientation— is i is » .
maseribe fhe dexdipi and that this is what is “natural” for each. Typically, gay and straight individuals
o describe the developing awareness of their own sexuality is roughl i tion 10
discussed shortly. They b i i ty is roughly the same way with one extf
ussed shortly. They become immediately aware of their attraction to one sex or the other. Typically they®
not think about it first, they do not choose it, or anything like that: it is si ’ § their ¥
g at: it is simply there as a structur¢ 0

‘—4
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2" world. In other words, in this sense of “natural} it is just as natural for gay people to be am'actefi

ing as it is natural for straigh AS
rcdViEL o same SEX ght people to be attracted to of the opposite seX- Inth
f il erosexuallty and homosexuality are natural. SRS -

p

h he' - . Bl 5
(:re(jb()t]et peadd :1.13 e lt.hls‘descr,pnon_ If gays are in an environment that condemns homosexua\\q:'
#Now e of their oWn sexuality is more complicated. There is external pressure not to publicly avow ancs

L diseOVe en the possibiliti ; > Saies
il dfja identitys anc‘la ll;mplicafed ilities for both deception and self-deception emerge. Their sexual iden
geX es mor .
cCOl’n

XTURAL ALWAYS GooD?

15 TH.E another dimension to the argument from nature that is worth considering. It implies that the natural s
her® ‘Sd hat the unnatural is evil. If we grant the theological underpinning sketched out earlier, this isstilla
500 atic claim. .
Probcznsider aggression, violence, rape, and war. Are they natural? When we look at human history, they seem
iscoﬂcertingly constant and pervasive. Does that mean that they are good? Clearly not. We may indeed
o be i some things that are natural are not necessarily good.
sto, {00, We €an irr.mgine 8?°fi actions that hardly appear to be natural in any significant sense- 1muiividuali
altruistically sacrifice their hlves. to help total strangers, but we would hardly label such behavior natural’
artyrs may give up their lives to avoid betraying their religious convictions or dishonoring their god,
4in W ‘would hardly be inclined to call this “natural”
Thus there seerms to be’ significant difficulties with equating the good and the natural and with equating the
pad and the unnatural. Lets now turn to ethical issues about discrimination.

DISCRIMINATION AGAINST GAYS AND LESBIANS

Discrimination against gays and lesbians differs in several ways from the previous two types of discrimination
we have considered: racism and sexism. One of the principal reasons for this is that sexual orientation is gener-
ally much less apparent than either race or sex. Because they are less easily identifiable, gays and lesbians are less
fikely to be subject to certain kinds of discrimination. Homosexuals have not formally been denied voting rights
25 women and African Americans have been, apparently do not suffer from a lower level of income than their
heterosexual counterparts, and have not usually encountered restrictions on their individual right to hold prop-
erty. In these ways, they are not in need of the same kinds of affirmative action programs that have been defended
for racial minorities and women. _

Despite these differences that favor gays and lesbians, they are discriminated against in ways that would not
be tolerated today if such discrimination were directed against racial minorities or women. Their right to serve
openly in the military has only been achieved recently and remains contentious; in many states, they are not
permitted to marry one another, with both the emotional and financial costs that such prohibitions incur; they
are often discriminated against in child-related matters such as child custody during divorces, adoption, foster
parenting, Big Brothers, the Boy Scouts, and the like. Consider, for example, the financial costs of not being
permitted to marry. When a husband dies, his estate may pass {0 his wife without taxes; when a gay persons lif
partner dies, transferred assets are heavily taxed.

" lef\t/lf}ief:ver, gays ar.xd lesl?ians—and their f‘amilies.—usually‘ experifance a very painful process when they beg'
o ej\rns;::il onentatl?n b?come public. Agam,lthere is nothmg_ comparaifle for. racial minorities or £
vy tha revealin;e;?‘igt:eiu:;ls rsi;i:t;)orng(e)xfxtceiir g:)\;:, y come as surprises to ones family and loved ones in t
- di}:;??}ty' it is important to realize that some gays and lesbians experience discrimination because of

aracter of their beliefs and “lifestyles” Here it is difficult to draw the line, but it would seem tha

east il s s o P
i I;m of the criticism and opposition they experience is directed primarily against their radicalness,
ayness.
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sed by these particular problems, isn the o cn!

stl S NOW turn 10 a consideration of two specific arcas
and homosexual marriage—and the more general issu¢ ral Sue
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; iy,
tion for gay rights. of p":“:l Py
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GAYS AND LESBIANS IN THE MILITARY P
e e . ; i | el
After he was clected in 1992, President Bill Clinton attempted to lift the 1.)an agamst.homosexuals in \ e
—— e ; on varying sides of the issue founq g:. "€my. > | re'
replacing it with a “Don't ask, don't tell” policy that many @ : dissagjgg,litg, | €
th R : xuals should be officially allow, isfy;, 4
ercby ignited a heated debate about whether open homose he ban, many of which ed to Sen,ln& W | M
armed forces. Various argu ts were advanced against lifting/the BaCy o Y WRICh centereq , Ciny! a
fioc guments were . w04 “combat effectiveness! argy,,
effect on heterosexual military personnel “unit cohesion af‘ . | decisions, the “Don't ask ™ the |
. In 2011, in a combination of court, legislative and presidentia _ ec}ll Un;ted States n?; » donit te]] { :
lifted, and it became possible for gays and lesbians to serve openly in the Hitary. 1t remai:n | ‘
seen if this policy will remain in place in future years. Sty | !

i
SAME-SEX MARRIAGE 1
S s . '!.
Same-sex marriage is now a reality in a number of states. The constitutionality of some sections of Doy ,
Defense of Marriage Act of 1996, that defines marriage as union between a man and a woman, Temaing , ::the “‘
ey |
d th |

of contention before the courts. In other words, gay marriage is legal in some states, illegal in otherg a
“ . 3 3 \
At the time this book was going to press, the question of same-sex marriage was still an opep issuej \
|
|
|
|

position of the federal government in this regard remains undecided.

courts. Some gay rights supporters have advocated the legalization of gay and lesbian marriages and &
sex marriage has been at least sporadically legally recognized in the United States. Opponents Oftheleme.
ization of same-sex marriage often draw on religious sources. Many con.dem.n gaY and lesbian sexualig, ;.
general; others maintain that the traditionally religious meaning of marriage 1s mco'fnpatible with Same.
unions. Advocates of same-sex marriages see it as a matter of equal rights. They point to the many Wa‘{se'x
which gays and lesbians have been disadvantaged because they have not been able to marry their Partne, |
This has particularly been a source of anguish for gays since the onset of AIDS, when gays have careq f; .
dying partners but have not been given the recognition of one who has lost a spouse. Some of the Obstacle; |
they face include denial of hospital visitation rights, challenges to durable power of attorney by blyy. |
related family, the denial of rights to pass property without taxation, and challenges to the wills of the
deceased by blood families. Other gay rights advocates have argued that marriage does not provide the path
to liberation that some have claimed.

The question of gay marriage provides us with an opportunity to reflect on the purposes of marriage
general, and on the interests of the state in sanctioning such unions. Certainly one of the principal purposes of
marriages is to provide a sustaining environment within which procreation and the raising of children can occur
without involvement on the part of the state. In other words, the state clearly has an interest in procreation from
generation to generation, and the institution of marriage historically has provided the context within which that
happens. Although this has not yet occurred as an issue in the United States, we have seen in a number of Wes-
ern European countries and in Japan as well a declining birthrate that has alarmed their respective governments.
Without positive intervention on the part of the government, leaders worry that the future days of their country
are numbered. Indeed, they worry that the final decades of their country may be excruciatingly painful_'ma
country of elderly citizens with few to take care of them. What demographers call the replacement rate is 21
children per family. When the birth rate falls below this, the overall population of the country begins to shrink
unless there is significant immigration to offset this. In Western Europe, in Denmark, Sweden, and Norway hov-
ers around 1.7; Spain is less than 15, and Germany, Austria, and Greece are around 1.4. Japan is 12, and Hor
Kong is even less than that. Many Western European democracies are now instituting increasingly strong 1w

__———4
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were not present in an earlier ag¢-

o
el qucti® : .
rfr“’du;v andlesbidn couples want to have and raise children, wh

& W increasingly possible in our world. , whether their own biological children of adopted,

Ally, the e has ha.d other interests in the instituti
5 centuries: itwasa principal mechanism for mai - of marriage as well. In the United States for
:nlrn“_st \arriage petween its white citizens and people fmtammg white supremacy. Most states had laws pro-
hibi““g’.n  rriage oven more narrowly within the 10t color, although it seemed to show no concern about
qrict! , was often the same one that we have seen ?nter category. Interestingly, the justification for such
- the 19705 when California tepealed its | regar.d to barring gay marriages: they are unnatural.
Beg‘nn tes graduallY abolished this as a legitim aw restricting the marriage of whites 0 nonwhites, the
e aar’ rposes: © i — mal%eableate I;)I}rpose of the institution of marriage. The purposes even
« e ontroversy i aor P ject to historical revision and to moral improvement. In
roposition 8, which restricted valid marriages to those between 2
and2 wornarll- t the hist £ ;
When we lOl;) Uantil e (:;zeo tfliarrlage in the United States and Western Europe, we s€€ that it had other
ions a8 Wef' ;lete l =B IATIAgE WS patriarchal structure in which the husband was by far the
more power igure- " r all, in the United States equal rights for women did not arrive until decades after
i ghts—at least 1;)1 t eor)c’l—l;had been granted to black men. There wasa political trade-off in the institution
(fmarmiage that can b€ tr*:;e ack to the days of kings. Kings granted men a certain sovereignty over their own
ivesan hous.eholds, and the political trade-off was that the men consequently became financially responsible
e d .Chlld-relz ﬁga;n we Canbsee the way in which the state has an interest in perpetuating the institution
in this kind © context because this removes from the king the burden of responsibility for carrying

of marriage i )
Jhout the “welfare of the wife and children and instead places this responsibility squarely on the shoulders of the

«man” of the house.
At this juncture,
advocates of gay marria

assume the same respon
regard g defend the instifution of marriage, whether gay or straight, as society’s best

having and raising children. On the other hand, others have argued that we ought to look more closely at the

functions of marriage and see whether they can be carried out more efficiently by social and economic relation-

ships that are Dot necessarily tied to marriage atall.

Consider the issue of dependency. In the traditional model of marriage, the woman was dependent upon the
man, as were the children. If the man died, then the family lost its “breadwinner” In other words, the family lost
its source of financial autonomy. The state’s recognition of this vulnerability eventually led to the development
of survivor's benefits, that is, benefits paid to the family in recognition of the fact that they had lost their source
of income. In the latter part of the twentieth century, when it became more common that a woman might be

providing the principal source of income for a family, the legal and economic arrangement began to shift, allow-
ing a survivor's benefits to either the husband or the wife. This was a step forward for gender equality. The next
ould be to provide the same type of financial protectior

step, advocates of gay marriage arguc in this context, sh

for gay couples that we provide for straight couples. That again would be an example of the first type of approact

to this problem, one that extends the application of the traditional institution of marriage to §ay couples. Th

second type of approach, however would be simply t0 disentangle the question of economic dependence fro
there can be 2 financial cushion for any people who lot

marriage entirely and establish 2 system in which ‘
their principal source of financial support. This could include not simply gay of straight couples, but also othe
who live taoether nerhaps with no sexual d hip at all. One could imagine several siste

we see the debate over gay marriage can go in two different directions. On the one hand,
ge have argued that there is nothing intrinsic about gay marriage that makes it unable to

sibilities and roles of its heterosexual counterpart. This line of argument is most clearin
arrangement for

imension 0 the relations
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principal income carner were to dic, then it seems rcast.nc e uple,whether straight or gay js iy, gibj, ;
some type of survivor's benefit. So, too, we could m\“.gl ation such as this where there is no dependenc a,'“\l
which both partners were equal income carners. In a sit? il Vit ’ha’l
make little sense to have survivor benefits. stion about the nature of marriage itself ap g th
Thus the question of gay marriage expands tod ques e

arriage To
h tion of marriage: Pey
role that the government should play in the rcgllld“‘"
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TION IN
MODELS OF THE PLACE OF SEXUAL ORIENTA SOCIEW

what place does sexual orientation have

ike to see its in;
uld like which homosexuals are not tolerateq - it

When we envision the ideal society as we WO

; ein i . t
a society composed solely of heterosexuals, or at least on ¢ not dis criminated against, but whoge
in good standing? Is it a society in which gays and lesbians ar

|

{

ey ?

. 1 difference is celebrated and encouraged? Neej, |

also not stressed in any way? O is it a society in WL ;  two separate—and sometimes confliy '!

Our picture here is a complex one, because we aftuall)' ;" issue. First there is the issue of the ml“g‘fac«

tors at work as individuals develop their own position e 1 sexual morality. Second, there is thor. ity of }

RS A . MR s parbalitt e overall' VleWSHO o the issue is the extent to which 05 1Ssue ¢ !
societal rights and governmental protection of those rlghfS- er : ) g Vernmg,

ought to be involved in legislating matters of sexual morality. "
Let’s consider how both of these factors intersect t0 form the

PrQSQ

major positions in this ongoing society] i
e,

THE CONSERVATIVE MODEL Jleshians:] .

Many conservatives espouse an ideal of society that has n0 room for gays a“I e: h::in:;ar:isgme Versions, simy

being homosexual is enough to eliminate a person from the commu.mt)’- no ) S 8ys and leghiy

would be allowed to have their sexual orientation, but not to engage In homosexual acts. They would, in oy, |
words, be sentenced to a life of involuntary chastity. The stronger version would seek to change the sexual orie;, |
tation of gays and lesbians to a heterosexual one so that there simply vx.rould be no h9mqsexuals, |

Defenders of conservative models offer two kinds of arguments. First, some mamta'm that homosexuality B s
intrinsically evil, and that therefore it should not be tolerated. Many defenders of this position cite religioy; |
sources as the foundation of their belief, whereas others appeal to some version of the “unnaturalness” argumen; |
discussed earlier. Second, some conservatives maintain that homosexuality contradicts important social and |
moral values—such as the value of family life—and should not be tolerated for that reason. Here the focus s not %
on homosexual acts, but on the values associated with homosexuals. "

Critics of the conservative model offer several replies. First, many defenders of homosexuality argue thatit |
is not unnatural, a point we have already discussed. Second, they point out that even if one believed something
was unnatural and thus evil, it doesn’t automatically follow that one is in favor of banning it. Many might think
smoking cigarettes is bad, but that doesn't mean it should be completely banned. Third, they argue that itis
consistent to support certain key social values, such as the value of family life, and yet not require that everyone
live out that value in the same way. Many religious orders forbid their members from marrying, yet their pres
ence is not seen in society as contradicting the value of family life. Fourth, many gays and lesbians support fam-
ily life and in many cases would even like to have the option of marriage open to them.

; Perhaps the most telling reply to supporters of the conservative model is one that does not address their spe-
cific arguments, bu.t.rather the plight of individuals who are ostracized from society simply on the basis of who
they are. I.f the t.radm'onal model were to prevail, gays and lesbians would be excluded from presenting themselves
honestly in society simply because of their sexual orientation, not because of any specific, nonsexual actio® .
values. Where can these people go? They can either ; e . tance

. g : pretend they are straight, and thus gain some accep
or stand by their sexual orientation and be excluded f; ; . & petwee?
ed from society. They must choose, in’ other words, b€

B
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e h denial of their own identity o i
’ et Jes a significant group in };‘ r exclusion as a result of i i identi
¢ exclu P In this way seems to be both afﬁrnglheu’ o ‘dcn\“w' e
a cruel and an unjust model.
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g LIBE g lr:‘"nberal” position on the issue of
Trire jsn0 sl‘irllweral tradition that discourage discl‘i!ixz?';:md lesbian rights, However, there are two pr'\nciPa‘ cur-
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ot :stically believe that indivi i i
Mo e o haveand individual ierty i a very highpriority and consequenty many bl T
; diw'dufd.s sht s virtually absolute, Limited only in ther sexual orientation they wish. In some versions of beral-
.nm‘ is 715 | ereas other versions of liberalism beli ose instances when its exercise infringes on someone clacs
a0 elieve that such rights may be restricted for other reasons as well.

ac) A uments
priv ce a high value on the ri ;
ManY libem.l; P{:‘Y that r?ght to privacy. Al g;:r;g privacy and. see a persor’s sexual orientation as protected from
Public Scrugey overnment’s business. Privac mis sexual orientation, they argue, is no one elses business, espe-
lly not ¢ gte may forbid certain kinds fY arguments are particularly important in regard to the issue of
hether the sta of sexual acts between consenting adults in private.
petween Toleration, Acceptance, and Support

tinguish three

, Difference
i in the d i
differ in the degree to which they are supportive of LGBT rights. We can dis

sperdl POSiﬁonS

Jevels here.
. olerance: G3YS am% lesb’l’ans §hou1d not be discriminated against, but they
k, don't tell policy of the military may fall into this category,

The “dom't as
lerant. Also in this category are people who believe ho

seeitas Jess than to
pelieve sexual morality shouldn’t be legislated. Supporters of this position wo
Jaws that forbid homosexual acts between consenting adults in private.

. Acceptance: Gays and lesbians should be allowed to express their sexual orientation openly to the same
extent that heterosexuals are allowe chould not be discrimi-

d to express their sexual orientation openly and
nated against because of it. This would include support for legal protection against discrimination based
on sexual orientation.

+ Endorsement: Gay and lesbian sexual orientation and lifestyles should be presented as an option
nd lifestyles. This may include presenting gay an

valid and valuable as heterosexual orientation a
families as models in public school curricula, legally sanctioning gay marriages, and so on.

iberal tradition, there is a wide variation in the level of support for gay and lesbian ri

also should not be encouraged.

although many gays and lesbians
mosexuality is bad but who also
uld be in favor of abolishing

thatis as
d lesbian

ghts.

Within the |
sexuals—see sexuality as
nd either procreation or
it may be polymor-
nd of sex-

The Polymorphous Model

Finally, some in our society—and this includes some heterosexuals and some homo
centered purely around pleasure, and they see no necessary link between sexuality a
intimacy. Whatever brings pleasure is good and pleasure may come in many forms—that is,
phus. Advocates of this view of sexuality hold that people should be allowed to engage in whatever ki

ual activity they want and with whomever they want.

DIVERSITY AND CONSENSUS

n this issue, there is the

Although there is relatively little common ground between the most extreme positions 0
the following way-

possibility of some reasonable consensus in
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THE ARGUMENTS

MARTHA NussBauMm

|
i

“A Right to Marry? Same-sex Marriage and Constitutional Law

|
About the Author: Martha Nussbaum is the Ernst Freund Professor of Law and Ethics at the University of Chicagy holg \t
ing appointments in the Law School, Philosophy Department, Divinity School, and Classics. She is the author of numeroyg }
books and articles in philosophy, including The Fragility of Goodness, The Therapy of Desire, For Love of Country, Cuttyg. |
ing Humanity, and Sex and Social Justice. |

t

About the Article: Nussbaum examines the issue of same-sex marriage, placing it within the wider context of the ingtiy. |
tion of marriage in general and in the context of the United States Constitution in particular and examining the historica
transformations of marriage in various cultures.

This essay is adapted from herbook From Disgust to Humanity: Sexual Orientation and the Constitution (Oxford, 2010,
It was written before the California ruling on Prop 8 and published in Dissent Magazine in the summer of 2009. For oniie
replies by Martha Ackelsberg, Stephanie Coontz, and Katha Pollitt, see http://dissentmagazine.org/online.php?id=26.

As You Read, Consider This:

1. Nussbaum distinguishes three aspects of marriage. What are these three aspects? How do they play in the develoi
ment of her argument?

2. What qOes Nussbaum mean by the “expressive dimension of marriage?” What role does this concept play in
analysis? (Hint: She returns to this concept at the end of the section on “What is the Right to Marry?”)

Martha Nussbaum, ‘A Right to Marry? Same-Sex Marriage and Constituti 2
: ! o nstitutional Law?” Di in— Issue, pp-?
Copyright © 2009. Reprinted by permission of The University of Pennsylvania Pre issent Magazine—Summer 2009
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s both ubiquitous and central, A]] across our co

i 1 i ery
igi untry, in every region every social class, €V
cage | A ’ i a
Mm‘aged clhlliCﬂYx e‘,ﬂyrellglon - non'rehg‘on»peoplc e

4 . rc_
ivi i get married. For many if not most people, mo
race an is ot @ trivial matter. It is o key to the pursuit y

i i ire to—and
jage 18 i ) ! of happiness, something people aspire
o mrr_llfl‘g {0, again and a{lgaldlt ;\f’:n when theijr €xperience has been far from happy. To be told “You cannot
\) 1 .
- “SPfﬂ » js thus to be exclu Om one of the definlng rituals of the American life cycle.

igffhar fLid,s t0 the_kj“gd}‘::; Oig:::flar_“f;d might hav‘e been held only by private citizens—religious bodies and

e ers, families, Ot rflost & EWI society. So it has been in many societies throughout history. In the
{heil 1E§(at€59 howevelh aSYm_ s oo o e;n nations, government holds those keys. Even if people have been mar-
nité . their church or re}llglo 5 group, they are not'married in the sense that really counts for social and politi-
ried 7 \ses unless they have been grantec.l 3 marriage license by the state. Unlike private actors, however, the
al Purpesn't have complete f‘reedom t.o‘ decide who may and may not marry. The state’s involvement raises fun-
state alissues about equahw of political and civic standing.

eoh e-sex marriage is c1.1r.rently one of the most divisive political issues in our nation. In November 2008,

ans passed Proposition 8, a referendum that removed the right to marry from same-sex couples who
A ranted that right by the courts, This result has been seen by the same-sex community as'de-ep{ly
oding. More recently, Iowa.anc‘l Vermont have legalized same-sex marriage, the former‘ through judicial
; etation of the state constitution, the latter through legislation. Analyzing this issue will help us under-
! teii :vhat is happening in our country, and where we might go from here.
pefore W€ approaCl:l the 1s'sue of sa.me-sex marriage, we must define marriage. But marriage, it soon becomes
Jent, is 1O single thing. It is plural in both content and meaning. The institution of marriage houses and sup-
i ’veral distinct aspects of human life: sexual relations, friendship and companionship, love, conversation,
e s;tion and child-rearing, mutual responsibility.
roa]v;arriages can exist without each of these. (We have always granted marriage licenses to sterile people, peo-
Je too old to have children, irresponsible people, and people incapable of love and friendship. Impotence, lack
Pfe' terest in SeX, and refusal to allow intercourse may count as grounds for divorce, but they don’t preclude
?n;:riage.) Marriages can exist even in cases where none of these is present, though such marriages are probably
unhappy. Each of these important aspects of human life, in turn, can exist outside of marriage, an_d thc.ay can e.ve_n
exist all together outside of marriage, as is evident from the fact that many unmarried couples live lives of inti-
macy, friendship, and mutual responsibility, and have and raise children. Nonetheless, when people ask them-
selves what the content of marriage is, they typically think of this cluster of things. 7

Nor is the meaning of marriage single. Marriage has, first, a civil rights aspect. Married people get a lot of
government benefits that the unmarried usually do not get: favorable treatment in tax, inheritance, and insur-
ance status; immigration rights; rights in adoption and custody; decisional and visitation rights in health care
and burial; the spousal privilege exemption when giving testimony in court; and yet others.

Marriage has, second, an expressive aspect. When people get married, they typically make a staten?ent of
love and commitment in front of witnesses. Most people who get married view that statement as a very impor-
tant part of their lives. Being able to make it, and to make it freely (not under duress) is taken to be definitive of
adult human freedom. The statement made by the marrying couple is usually seen as involving an answering
statement on the part of society: we declare our love and commitment, and society, in response, recognizes and
dignifies that commitment.

Marriage has, finally, a religious aspect. For many people, a marriage is not complete unless it has been sol-
emnized by the relevant authorities in their religion, according to the rules of the religion.

Government plays a key role in all three aspects of marriage. It confers and administers benefits. It seems,
atleast, to operate as an agent of recognition or the granting of dignity. And-it forms alliances with religious

.‘
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WHAT IS the same-sex marriage debate about? It 18 ncl;t_ abo:rte‘zz ;ﬁz Zﬁfr;_le. se;( re'lanonshi o

the content of marriage: few would deny that gays and leshlaﬂzan h avg il ra.lsrm;l,;hlp’ intima ﬁn iy,
happy conversation,” and mutual responsibility, nof that'they = b e enlldees (Whethe, e
: : ; d within their relationship by surrogacy or artificia] j iy ¢
from a previous marriage, children create wi : INSemjp
i -’  that gays and lesbians are capable of sexual int; L
adopted children). Certainly none would deny g2 ex oF 2RI WE 3 alintimacy, ™,

Nor is the debate, at least currently, about the civil aspects © 4 c%vil " hre MOVING toward , o
that same-sex couples and opposite-sex couples oug.ht to en)oyseqléﬂdemiallg ts. The leaders of o Seng,
political parties appeared to endorse this position during the 2008 pr campaign, although g ,ag"-}r:

s po h . 5
ful of states have legalized civil unions with material privileges equivalent to those of marriage, ;.
Finally, the debate is not about the religious

aspects of marriage. Most of the major religions have
internal debates, frequently heated, over the status of same-sex umOl:lS. So;nt'z denominations-_Unitalr.lant~
versalism, the United Church of Christ, and Reform and Conservative Judaism—have endorsed Maryjy erf.l.
same-sex couples. Others have taken a friendly "

position toward these unions. Mainline Protestant e
4 s . I
tions are divided on the issue, although some have taken ne?gathe positions. Amer}can Roman Cathgy; 4
lay and clergy, are divided, although the church hierarchy is strongly opposed. Still other denominay

cs,b%
religions (Southern Baptists, the Church of Jesu

; 005 4

s Christ of Latter-day Saints) seem to be strongly OPPOSeZ?T

B )
lectively. There is no single “religious” position on these u
is, typically, denominational; heat does not spill over into t

nions in America today, but the heat of those gy,
&
would be free to marry or not marry same-sex couples.

he public realm. Under any state of the law, reig

The public debate, instead, is primarily about the expressive aspects of marriage. It is here that the differerg
between civil unions and marriage resides, and it is this aspect that is at issue when same-sex couples see
compromise offer of civil unions as stigmatizing and degrading,

The expressive dimension of marriage raises several distinct questions. First, assuming that granting am |
riage license expresses a type of public approval, should the state be in the business of expressing favor for
dignifying, some unions rather than others? Are there any good public reasons for the state to be in the marriag
business at all, rather than the civil union business? Second, if there are good reasons, what are the argumers
for and against admitting same-sex couples to that status, and how should we think about them?
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MYTH OF THE GOLDEN AGE

|
WI—_IEN PEOPLE talk ab'out the institution of marriage, they often wax nostalgic. They think, and often sap \l
until very recently marriage was a lifelong commitment by one man and one woman, sanctified by God and \

I
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. President, throughout the 'annals of human experience, in dozens of civilizations and cultures of
carying value systems, humanity has discovered that the permanent relationship between men and

women is 2 kepstone to tl}e.stability, strength, and health of human society—a relationship worthy of
Jegal recognition and judicial protection
e

we used to live in that gold_en age of marital puri
itous. Children are growing up without suffici
ubiqV ‘e alone. We need to come to our senses and re
]ea;?ke most Golden Age myths, this one containg

-

caring of children. People lived by those rules and were happ);
atement by Senator Robert Byrd of West Virginia during the debate

ty. Now, the story goes, things are falling apart. Divorce is
ent guidance, support, and love, as adults live for selfish
turn to the rules that used to make us all happy.

: a core of truth: commitment and responsibility are under
. in our culture, and too many children are indeed growing up without enough economic or emotional sup-

ort. We can't think well aborxt howto Solye this pr9blem, however, unless we first recognize the flaws in the mythic
Jepiction of our own pas,t. .L1ke all fax.ltasws of purity, this one masks a reality that is far more varied and complex.

To begin with, Byrd’s idea that hfelong monogamous marriage has been the norm throughout human his-
jory is just mistake_n. Many societies have embraced various forms of polygamy, informal or common-law mar-
riage> and seque.ntlal monogamy. People who base their ethical norms on the Bible too rarely take note of the

fact that the society dePICted 1.n t.he Old Testament is polygamous.

In many other ancient societies, and some modern ones, sex outside marriage was, or is, a routine matter: in
ancient Greece, for examl?le, married men routinely had socially approved sexual relationships with prostitutes
(male and female) and, with numerous restrictions, younger male citizens. One reason for this custom was that
wormen were secluded and uneducated, thus not able to share a mans political and intellectual aspirations. If we
urn to republican Rome, a society more like our own in basing marriage on an ideal of love and companionship,
we find that this very ideal gave rise to widespread divorce, as both women and men sought a partner with whom
they could be happy and share a common life. We hardly find a major Roman figure, male or female, who did not
marry at least twice. Moreover, Roman marriages were typically not monogamous, at least on the side of the male,
who was expected to have sexual relations with both males and females of lower status (slaves, prostitutes). Even
if wives at times protested, they understood the practice as typical and ubiquitous. These Romans are often
admired (and rightly so, I think) as good citizens, people who believed in civic virtue and tried hard to run a
government based on that commitment. Certainly for the founders of the United States the Roman Republic was
akey source of both political norms and personal heroes. And yet these heroes did not live in a marital Eden.

In fact, there is no better antidote to the myth of marital purity than to read Cicerd’s account of the unhappy
marriage of his brother Quintus to Pomponia Attica, the sister of his best friend, Atticus. Through his narrative

(however biased in his brother’s favor) we get a glimpse of something so familiar that it is difficult to believe it
all happened around 50 B.C.E. Cicero is out in the country, on one of his estates, and his brother has (it seems)
dragged his unwilling wife away from the city to spend a week on the farm—with a brother-in-law who doesr’t
like her and who, despite his undoubted greatness, is more than a little self-obsessed:

When we arrived there Quintus said in the kindest way, “Pomponia, will you ask the women in . . .2”
Both what he said and his intention and manner were perfectly pleasant, at least it seemed so to me.
Pomponia however answered in our hearing, “I am a guest here myself” . . . Quintus said to me,
“There! This is the sort of thing T have to put up with every day” . . . I myself was quite shocked. Her
words and manner were so gratuitously rude. [They all go in to lunch, except for Pomponia, who goes
straight to her room; Quintus has some food sent up to her, which she refuses.] In a word, I felt my
brother could not have been more forbearing nor your sister ruder . . . [The following day, Quintus has
atalk with his brother.] He told me that Pomponia had refused to sleep with him, and that her attitude

when he left the house was just as I had seen it the day before. Well, you can tell her for me that her
whole conduct was lacking in sympathy.

beed
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But the non-recognition facegd by same. idered divorced in their own.

laws against miscegenation ref;
where, and even criminalizeq \E(S)es(: - re,cog“iZe marriages between blacks and whites legally contracted e1§e-
laws, Loving v. Virginia, focusedq on tl}]:izr; oy The Supreme Court case that overturned the anti-miscege'natlont
married in Washington, D. C,, in 1958 T;S‘ue' Mllflred Jeter (African American) and Richard Loving (th‘e) 80
Wwhen they returned, there they WEre. -
certificate was hanging on the wq)) over t
lony in Virginia, and the .
f;er to);pend p— jai{ V;;ree clorfltvxcted. The judge then told them either to leave the state for twenty-five years
In 2007, on the fortieth anny eft, but began the litigation that led to the landmark 1967 decision- 3
she saw the struggle she and 1 orsary of that decision, Jeter Loving issued a rare public statement, Saying poat
er late husband Wwaged as similar to the struggle of same-sex couples today:

State, the parti

>

ggieg::c; ?t-l:{:a:v:tsv?:stglyd?Mded over something that should have been so clear and right. The maj‘?ﬂtY

o deinlove But ©d$ plan to keep people apart, and that government should discriminate against
peop. ! But... [tlhe older generations fears and prejudices have given way, and today’s young peo-
ple re;.a.hze that if someone loves someone they have a right to marry. Surrounded as I am now by wonder-
ful children and grandchildren, not a day goes by that I doni think of Richard and our love, our Tight t0
marry, and how much it meant to me to have that freedom to marry the person precious to me, even if
others thought he was the “wrong kind of person” for me to marry. I believe all Americans, no matter their
race, no matter their $€X, no matter their sexual orientation, should have that same freedom to marry.

Thedpolitics of humanity seems to require us to agree with her. Let's consider, however, the arguments on the
other side.

PANIC OVER SAME-SEX MARRIAGE

AS WE do that, we need to keep two questions firmly in mind. First, does each argument really justify legal
restriction of same-sex marriage or only some peoples’ attitudes of moral and religious disapproval? We liveina
country in which people have a wide range of different religious beliefs, and we agree in respecting the space
within which people pursue those beliefs. We do not, however, agree that these beliefs, by themselves, are suffi-
cient grounds for legal regulation. Typically, we understand that some beliefs (including some but not all mora
commitments) can generate public arguments that bear on the lives of all citizens in a decent society, while oth
ers generate only intra-religious arguments. Thus, observant Jews abhor the eating of pork, but few if any woul
think that this religiously grounded abhorrence is a reason to make the eating of pork illegal. The prohibitio
rests on religious texts that not all citizens embrace, and it cannot be translated into a public argument th
people of all religions can accept. Similarly in this case, we must ask whether the arguments against same-s
marriage are expressed in a neutral and sharable language or only in a sectarian doctrinal language. If the arg
ments are moral rather than doctrinal, they fare better, but we still have to ask whether they are compatible wi
core values of a society dedicated to giving all citizens the equal protection of the laws. Many legal aspects of o
history of racial and gender-based discrimination were defended by secular moral arguments, but that did r
insulate them from constitutional scrutiny.

Second, we must ask whether each argument justifies its conclusion or whether there is reason to see -
argument as a rationalization of some deeper sort of anxiety or aversion.



PART TWO: MATTERS OF DIVERSITY AND LQUALITY

The first and most widespread objection to san'w-scx marriage is that it jg im”“’ral -
arguments were widespread in the anti-miscegenation d‘el')atc, and, in botb cases, thes :nd T
made in a sectarian and doctrinal way, referring to rellglous texts. (An?"mlscegenauo fg'ufnenlalu"l |
referred to the will of God in arguing that racial mixing is unnatural.)'lt is difficylg ¢, C n dgessa’zl,‘“-',
form that could be accepted by citizens whose religion teaches somethmg different, They Uch a-rfy,, ti,‘
ments against the eating of pork: good reasons fo’r mem.bers of some relxg.ions not to eng:okli g]u"\h‘.f":, =
riage, but not sufficient reasons for making them illegal in a pluralistic society, 8¢ in i °“i‘-&[f~
A second objection, and perhaps the one that is most often heard from thoughtfy )
"main purpose of state-sanctified marriage is procreation and the rearing of children, Protec,. s LY
that serves these purposes is a legitimate public interest, and so there is a legitimate uecﬁlng ansit\
porting potentially procreative marriages. Does this mean thert'? i? also a public intermg, ! P
riage to only those cases where there may be procreation? This is less clear. we Shollldn resmqi in,’
procreation, protection, and safe rearing of children are important public purposes. It i nal agreeng »
that we have ever thought these important purposes best served by restricting may Ot cle, thy

ri Lh
procreative. If we ever did think like this, we certainly haven't done anything about jt, tvgeeht“ the p‘){;“*“-;
marriage to the fertile or even to those of an age to be fertile. It is very difficult, in terms ¢ :}:’e Reye, h’lna‘
in procreation, to explain why the marriage of two heterosexual seventy-year-olds shoy)q b: State, inT:"-
the marriage of two men or two women should be forbidden—all the more because so many ¢ Mgy
ples have and raise children. ' AMe.gy, %

As it stands, the procreation argument looks two-faced, approving in heterosexuals what j; re
ate in same-sex couples. If the arguer should add that sterile heterosexual marriages Somehgy e o,
efforts of the procreative, we can reply that gay and lesbian couples who don't have or raise cpy), N \
port, similarly, the work of procreative couples.

Sometimes this argument is put a little differently: marriage is about the protection of childrey
know that children do best in a home with one father and one mother, so there is a legitimate pubj; h’n %
supporting an institution that fulfills this purpose. Put this way, the argument, again, offers a legitimat:res‘i
reason to favor and support heterosexual marriage, though it is less clear why it gives a reason to Testrict S\x ,
sex marriage (and marriages of those too old to have children or not desiring children). Its main Problen | ;
ever, is with the facts. Again and again, psychological studies have shown that children do best whep the\,}?:
love and support, and it appears that two-parent households do better at that job than single-parent hOusethé;
There is no evidence, however, that opposite-sex couples do better than same-sex couples. There is aWides;mé

feeling that these results can’t be right, that living in an “immoral” atmosphere must be bad for the chig. B
that feeling rests on the religious judgments of the first argument; when the well-being of children is assesseg;,
areligiously neutral way, there is no difference

A third argument is that if same-sex marriage receives state approval, people who believe it to be evil will
forced to “bless” or approve of it, thus violating their conscience. This argument was recently made in an inf
ential way by Charles Fried in Modern Liberty and the Limits of Government. Fried, who supports an endts
sodomy laws and expresses considerable sympathy with same-sex couples, still thinks that marriage goestoofa
because of this idea of enforced approval.

What, precisely, is the argument here? Fried does not suggest that the recognitioﬁ of same-sex martiagt
would violate the Free Exercise clause of the First Amendment—and that would be an implausible positionto
take. Presumably, the position is that the state has a legitimate interest in banning same-sex marriage on the
grounds that it offends many religious believers.
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The argu $ S€X marriage jg straightforward: if two peoplrc siise
0 50, and excluding one class of ¢

WHAT 1S THE “RIGHT 1O MARRY"?
IN OUR constitutional tradition, there js frequent talk of a “right to marry” In Loving,
“one of the basic civil rights of man” A later cage, Zablocki v. Redhail, recognizes the 11 tion clau
mental right for Fourteenth Amendmen¢ Purposes, apparently under the Equal Protec lu s wi
states that “the right to marry i of fundamental imp:)rtance for all individuals™ and contin
tion that “the decision to mary
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to offer a particular package of CXpressive and/or civil benefits under the name “marriag further interpreta

package available to all who seek it without discrimination (though here “all” will re%ul; leocki concerned the
tion). Loving concerned the exclusion o a

they had met their
attempt of the state of Wisconsin to exclu law mandating the
child support obligations. Another perti 2 ff from “marriage and
compulsory sterilization of the “habitual criminal” saying that such a person, being cut 0 Safley: invalidated a
procreation,” would be “forever deprived of a basic liberty” A more recent case, Turner rto a particular group
prohibition on marriages by prison inmates. All the major cases, then, turn on the denia
of people of an institutional package already available to others, . riages at
pIs E‘le right to marry, then, merely a non-zliscrimination right? If so, the state is not reqmred“tf?l_ogzlrnr:s;l r%ght,"
all. Its only that once it does so, it must do 0 with an even hand. The talk of marr:iage asa fun onsiLTAtaHS
together with the fact that most of these decisions mingle equal protection analysis with due .pro'cesstfca otededidsd
suggests, however, that something further is being said. What is it? Would it violate the Qqnsntutlon if S
that it would offer only civil unions and drop the status of marriage, leaving that for religious and private r.nic
Put in terms of our three categories, then, does the “right to marry” obligate a state to offer a-set Of CCOItl)O oy
and civil benefits to married people? Does it obligate a state to confer dignity and status on certain unions by
use of the term “marriage”? And does it require the state to recognize or validate unions approved by religious
bodies? Clearly, the answer to the third question is, and has always been, no. Many marriages that are approved
by religious bodies are not approved by the state, as the case of same-sex marriage has long shown us, and
nobody has thought it promising to contest these denials on constitutional grounds. The right to the free exer-

f interracial couples from the institutlolrllc;) = e
de from marriage parents who could f_‘°t:l. dated a
nent early case, Skinner v. Oklahoma, invali

“right to marry” obligate the state to offer any parti
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for example, the Court
says that the liberty protected by that Clause “without doubt . . m from bodily restraint

butalso the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful
knowledge, to marry, establish a home and bring up children, ¢

-+ - @S essential to the orderly
the freedom to marry, or not marry,
esides with the individual and cannot be infringed by the state” grounding this copg]

lause as well as the Equal Protection clause. Zablocki allows that “reasonable regulatio

pursuit of happ;-
a person of another race
usion in the Dye Process
0S8 that docser ey sas. s



| \>‘|||(‘V|\l||\
N\ .

et AR BT .
350 PART TWO MartiRs Of DIVIRSUV AR

------- | drbutcondyy - cHt
----------- 1imately be imposed. ludey
------------- s o g lause. Turnerv. Sﬂﬂty, slm“a"; '1:}. e ]

o the marital relati

isi Yrocess € 4 :
interfere with decisions to enter into I e mem“‘d by the Du;-‘, ¥ 4 s privacy 1 .
i i jolating righ roces &
i Srie n';mi 1RCs violates the Due es concern attempts by the state t [m'bld
i ic i ner marrages e CasCS
mines that the restriction of priso

o o e
ently, uncnnsuluhonal on due proges, -y k\ !
arently, bly be unconstity,: - "l
{hat would presuma y oy
he expressive benefits of ma”iage L
out of the expressive . -
f private contraqy for e,

May.

L in this case? Most frfth
with marriage 15 app
harry,
offer t
f a state to g€t ©
ely, to a regime o
tractual process.
1d is that when the state does offe, :
n hand. This position, “’hichat“‘
enation were in force i i e:n

What does due process liberty mear
of marriages. That sort of stalc»inlﬂlcn.‘ml‘
dion g is. So. if a state forbade

equal protection grounc !
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riages, in which the state plays the same role it play - consistently ho

Again, the issue turns on equality. \\/l'lal.the'c-‘ls_e o offer it with an eve
that has both civil benefits and expressive dignity, n_mu '+ Laws against misceg
called “minimal,” is not so minimal when one looks into it.
states at the time of Loving.

In other words, marriage is a fundamenta
an equality dimension: groups of people cannot b

whelming reason. It’s like voting: there isn't a £on
appointment. But the minute voting is offered, it is uncon :
exercise of the right. At this point, then, the qut?stxons become,
And what reasons are strong enough to o'verride 11?1 that, under existing law, the state thatloffers Marrigg, i
Who has the right? At one extreme, it seems clear ) e e mitd] e lovolvediiy g
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not required to allow it to polygamous unions. Whatever. one thi o el il :
amy, our constitutional tradition has upheld a law making polygamy r

inst polygamy, how
polygamous unions do not have equal recognition. (The legal argun}fen;: zig?estrigiozlgis az mter:::.r‘ N
extremely weak. The primary state interest that is strong enough to justily leg -~

\
equality of the sexes, which would not tell against a regime of sex-equal polygamy.) \
|

everyone ton
that a state must
to the decision 0

ividuals, and because.it is th.at, italso inv,
fenced out of that fundamental “ghtlmthout i 3
¢ fenc 1 right to vote, as such: some jobs can be ey
tltutlﬂna[-:ngtional to fence out a group of people fron,
sti Who has this liberty/equality right to marry:

1 liberty right of ind

Regulations on incestuous unions have also typically been thought to be re.asonabl.e exers::::iOf St::’? Power,
although, here again, the state interests have been defined very vaguely. Thehmte.rest m Froen & r:g = d abuse
would justify a ban on most cases of parent-child incest, but it's unclear .thalit ere is a.ny strong state mte‘rest that
should block adult brothers and sisters from marrying. (The health risk mVOlYEd is no greater than in myy
cases where marriage is permitted.) Nonetheless, it's clear that if a brother-sister couple c,hallenged such 5
restriction today on due process/equal protection grounds, they would lose, because the state’s alleged (health)
interest in forbidding such unions would prevail. . ]

How should we think of these cases? Should we think that these individuals have a right to marry as they
choose, but that the state has a countervailing interest that prevails? Or should we think that they don't have the
right at all, given the nature of their choices? [ incline to the former view. On this view, the state has to show that
the law forbidding such unions really is supported by a strong public interest.

Atthe other extreme, it is also clear that the liberty and equality rights involved in the right to marry do not belong
only to the potentially procreative. Turner v. Safley concerned marriages between inmates, most serving long terms,
and non-incarcerated people, marriages that could not be consummated. The case rested on the emotional support
provided by marriage and its religious and spiritual significance. At one point the Court mentions, as an additional
factor, that the inmate may some day be released, so that the marriage might be consummated, but that is clearly not
the basis of the holding, Nor does any other case suggest that the elderly or the sterile do not have the right.

The best way of summarizing the tradition seems to be this: all adults have a right to choose whom to
marry. They have this right because of the emotional and personal significance of marriage, as well as its pro-
creative potential. This right is fundamental for Due Process purposes, and it also has an equality dimension.

No group of people may be fenced out of this right without an exceedingly strong state justification, It would
seem that the best way to think about the cases of incest and polygamy is that in these cases the state can meet
its burden, by showing that policy considerations outweigh the individual's right, although it is not impossible
to imagine that these judgments might change over time.
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FUTURE OF MARRIAGE
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In 1993 the supreme court of Ha

ny law based on distinctions of Wail ruled that, under the equal-protection clause of that state’s constitution,
a . S€X was sus ‘
reversed the denial of a marriage p Pect, and thus s

— ubject to strict judicial scrutiny. Accordingly, it

lling state interest™ that wouyld ; r-ﬂrm 10 same-sex couple, unless the state could first demonstrate a “com-

l::mmer. But in the meantime théuSll 4 h.mmng marriages 1o men and women. A new trial is set for early this

(s)f same-sex marriages; jts rcp’ort b’;’x:::)t‘we ? ;an‘:h of Hawaii appointed a commission to examine the question
’ e 0 '3 . .

ferent view of the matter, having responded tol:: 1o two, supports them. The legislature, for its part, holds a dif-

the limitation of marriage to male. female couple : courts decision by passing a law unambiguously reaffirming
No one knows what ples.

will happen in the comj
rights amendment may contro] the outcome, |
that “full faith and credi )

ng trial, but the odd

_ f s, since the Unite
t shall be given to the public acts, records,

a state like Texas, where the

s are that the Hawaiian version of the equal-
d States Constitution has a clause requiring
and judicial proceedings of every other state)

down by that state’s supreme court, that would
quota preferences, Protected status, or claim of
appeals. If its decision upholds the
tionally protected status, the cha

s a Colorado statute, already struck
})‘ro}{ibit giving to homosexuals “any claim of minority status,
discrimination” The U, Supreme Court is now reviewing the
Colorado Supreme Court and thus allows homosexuals to acquire a constitu-

nces will decline of successfyl objections to homosexual marriage based on

argues that “all public (as Opposed to private) discrimination against homosexuals be ended. . . . And that is all” The
two key areas where this change is Necessary are the military and marriage law. Lifting bans in those areas wh'xl‘e also
disallowing anti-sodomy laws and providing information about homosexuality in publicly supported schc)iols would
putan end to the harm that gays have endured. Beyond these changes, Sullivan writes, American society wouid need
no “cures of homophobia or reeducations,

' . no wrenching private litigation, no political imposition of tolerance”
It is hard to imagine how Sullivan’s proposals would, in fact, end efforts to change private behavior toward
homosexuals, or why the next, inevitable, step would not involve attempts to accomplish just that purpose by using

cures and reeducations, private litigation, and the political imposition of tolerance, But apart from this, Sullivan—an
English Catholic, a homosexual, and someone who has on occasion referred to himself as a conservative—has given
us the most sensible and coherent view of a program to put homosexuals and heterosexuals on the same public foot-
ing. His analysis is based on a careful reading of serious opinions and his book is written quietly, clearly, and thought-
fully. In her review of it in First Things (January 1996), Elizabeth Kristol asks us to try to answer the following
question: What would life be like if we were not allowed to marry? To most of us, the thought is unimaginable; to
Sullivan, it is the daily existence of declared homosexuals. His response is to let homosexual couples marry.

Sullivan recounts three main arguments concerning homosexual marriage, two against and one for. H
labels them prohibitionist, conservative, and liberal. (A fourth camp, the liberationist, which advocates abolis
ing all distinctions between heterosexuals and homosexuals, is also described—and scorched for its “stran
confluence of political abdication and psychological violence?) T think it easier to grasp the origins of the thr
main arguments by referring to the principles on which they are based.

The prohibitionist argument is in fact a biblical one; the heart of it was stated by Dennis Prager in an es
in the Public Interest (“Homosexuality, the Bible, and Us Summer 1993).

When the first books of the Bible were written, and for a long time thereafter, heterosexual love is
seemed at risk. In many cultures—not only in Egypt or among the Canaanite tribes surrounding ancient |
but later in Greece, Rome, and the Arab world, to say nothing of large parts of China, Japan, and elsew.he
homosexual practices were common and widely tolerated or even exalted. The Torah reversed this, m:}km
family the central unit of life. the obligation to marrv one of the firct recnancihilitioc of man. and the linka
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S b ing it in a relative context. What is
ivan acknowledges the power of Leviticus but deals with li by plnc-m}%blor’s bread, or is it more Jjke reflhe
Sulh\_nnla: iy on” Is it like killing your mother or stealing a neig Il of these injunctions wer, "
nmurc ' 'jl’l(“m‘l‘““"_n 2 :nx during menstruation? Sullivan suggests that a 3 not fully sustain th'e “fn[.
i:r{i i:; (ii:icb'i:iii‘cl;i(ii;]]li\\icliliici hence can be accepted or ignored as a’“'hoil;ioljlean(()ie:nine, people at the ii .
and in fact a refutation of it can be found in Prager’s essay. In,P:Zggrs,;;memal difference between who
Moses, and for centuries before him, understood that there ‘f\a enturies earlier linked whorm you coy]
killed and what you ate, and in all likelihood people'then and for ¢ etletinsld o
closer to the principles that defined life than they did to the rules thal cuality by St. Paul. Sullivan
The New Testament contains an equally vigorous attack on homosgklﬁa SZco)rid Coming was ne
deflects it by noting Paul's conviction that the earth was about to end and the gindledioutRomme,
these conditions, all forms of sex were suspect. But Sullivan cannot nen)' that Pan sm? t
deserving of special criticism. He seems to pass over this obstacle without effective retort.

Instead, he takes up a different theme, namely, that on grounds of consistenc
adultery, sodomy,
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actice varies; 3 sterile marriage, whether from choice or necessity, remains a marriage of a man an

] ! it r and
o his Sullivan offers essentially ap aesthetic response, just as albinos remind us of the bn]llarlce of‘CO‘lo st
nius teaches us about moderation, homosexuals are a “natural foil” to the heterosexual union, “a variation h

Joes not eclipse the theme” Moreover, the threat posed by the foil to the theme is slight as compared to the

(hreats posed by adultery, divorce, ang prostitution. To be consistent, Sullivan once again reminds us, society
would have to b:fn ac_iulterers from the military as it now bans confessed homosexuals.

But again lhl_S misses the point. It woulq make more sense to ask why an alternative to marriage should be
e nted and praised when we are havi

ng enough trouble maintaining the institution at all. Suppose that gay or

; rather than Producing a “natural foil” that would “not eclipse the theme,” I

. : Ore seriously into question the role of marriage at a time when the threats

] mgmg'fm;,n single-parent families t¢ common divorces, have hit record highs. Kenneth Minogue recently

wrote of Sullivan’s book that support for homosexya] marriage would strike most people as “mere parody;,” one

that could farther weaken an already straineq institution,
To me, the chief limitation of §

ullivan’s view is
domesticating, effect on homosexua

that it presupposes that marriage would have the same,
I members as it

has on heterosexuals, while leaving the latter largely unaf-
dern society has ever tested.

nal prejudice. Marriage is a union,
ment of the Catholic Church and
society has embraced this view and re;
income people may have, the relations among thej

overwhelmingly preferred over the latter, The reason, | believe, is that these distinctions involve the nature of
marriage and thus the very meaning—even more, the very possibility—of society.

The final argument over homosexual marriage is the liberal one, based on civil rights.

As we have seen, the Hawaiian Supreme Court ruled that any state-imposed sexual distinction would have
to meet the test of strict scrutiny, a term used by the U.S. Supre

; ! me Court only for racial and similar classifica-
tions. In doing this, the Hawaiian court distanced itself from e

argument as well, explicitly comparing its decision to that of the U.S, Supr
laws banning marriages involving miscegenation.

But the comparison with black-white marriages is itself suspect. Be
erfully affected by the passage of the Civil Rights Act of that year,
dramatically. Even allowing for exaggerated statements to pollsters,
anew view of blacks. Not so with homosexuals, Though the camp
for about a quarter of a century, it has produced few, if any,
I'think, has been with respect to homosexual marriages.

Consider the difference. What has been at issue in race relations is not marriage among blacks (for over a
century, that right has been universally granted) or even miscegenation (long before the civil-rights movement,
many Southern states had repealed such laws). Rather, it has been the routine contact between the races in
chools, jobs, and neighborhoods. Our own history, in other words, has long made it clear that marriage is a dif-
crent issue from the issue of social integration.

There is another way, too, in which the comparison with race is less than helpful, as Sullivan himself
ints out. Thanks to the changes in public attitudes I mentioned a moment ago, gradually race was held to
Not central to decisions about hiring, firing, promoting, and schooling, and blacks began to make extraor-
ary advances in society. But then, in an effort to enforce this new viev.v, liberals came to embrace afﬁ.rr{xa-
action, a policy that said that race was central to just such issues, in order to ensure that real mixing

ginning around 1964, and no doubt pow-
public attitudes toward race began to change
there is little doubt that people in fact acquired
aign to aid them has been going on vigorously
gains in public acceptance, and the greatest resistance,
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child “generally has no one” And that is why the social stigma attached to homosexuality is differen - Bay
attached to race or ethnicity—"because it attacks the very heart of w
to love and be loved.” Here is the essence of Sullivan's case, It js a powerful one, even if (as I suspect)
marriage sentiments are not shared by all homosexuals,

Let us assume for the moment that a chance to live openly and legally with another homosexual i desirable

To believe that, we must set aside biblica] injunctions, a difficult matter in a profoundly religious Nation,
suppose we manage the diversion, perhaps on the grounds that if most Americans skip church, they can reag.
ily avoid other errors of (possibly) equal magnitude. Then we must ask on what terms the union shal] b,
arranged. There are two altematives—marriage or domestic partnership.

Sullivan acknowledges the choice, but disparages the domestic-partnership laws that have evolved in Some
foreign countries and in some American localities. His reasons, essentially conservative ones, are that domeg;,
partnerships are too easily formed and too easily broken. Only real marriages matter. But—aside from the faqy
that marriage is in serious decline, and that only slightly more than half of all marriages performed in the Uniteq
States this year will be between never-before-married heterosexuals—what is distinctive about marriage is thy,
it is an institution created to sustain child-rearing, Whatever losses it has suffered in this respect, its functjgp
remains what it has always been,

The role of raising children is entrusted in principle to married heterosexual couples because afte much
experimentation—several thousand years, more or less—we have found nothing else that works as well, Neither
agay nor alesbian couple can of its own resources produce a child; another party must be involved. What do ye
call this third party? A friend? A sperm or egg bank? An anonymous donor? There is no settled language for
even describing, much less approving of, such persons.

Suppose we allowed homosexual couples to raise children who were created out of a prior heterosexug|
union or adopted from someone else’s heterosexual contact. What would we think of this? There is very little

research on the matter, Charlotte Pattersor’s famous essay, “Children of Gay and Lesbian Parents” Uournal of
Child Development, 1992), begins by conceding that the existing studies focus on children born into a hetero-
sexual union that ended in divorce or that was transformed when the mother or father “came out” as a homo-
sexual. Hardly any research has been done on children acquired at the outset by a homosexual couple. We
therefore have no way of knowing how they would behave. And even if we had such studies, they might tell us
rather little unless they were conducted over a very long period of time,

But it is one thing to be born into an apparently heterosexual family and then many years later to |
one of your parents is homosexual, It is quite ano
parent-for-hire and learn from the first years of li

ferent from almost all other children you will
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ther to be acquired as an infant from an adoption agency ora

fe that you are, because of your family’s position, radically dif-
meet. No one can now say how grievous this would be. We know
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tion were merely an assertion of the rights of a living mother and an L:Li)ii?;ir; e St
1 aI}ave few favobrabl'e things t? say ablolut the political systems of other modern nations, but on these funda-
ment: matters—fa qrtlon, marriage, military service—they often do better by allowing legislatures to operate
than we d'o by de erring to courts. Our challenge is to find a way of formulating a policy with respect to homo-
sexual unions that is not the result of a reflexive act of judicial rights-conferring, but is instead a considered

xpression of the moral convictions of a people.

surnal/Discussion Questions

s Wilson refers briefly to the experience of adolescents who are gay and the difficulties they encounter in coming
of age in our society. Have your own experiences and observations confirmed Wilsons observations? What

moral significance do those experiences have?
At several points in his essay, Wilson discusses the relationship between issues of race and ethnicity and

issues of sexual orientation. In what ways are they similar? In what ways are they different?
. Some have offered “domestic partnership laws” as an alternative to legalizing homosexual marriages. What

is Wilson’s position on this alternative? Do you agree or disagree?

ONCLUDING DISCUSSION QUESTIONS

I[ERE DO YOU STAND Now?



