Law of Torts

‘Wlth the specific torts particularly relevant to the
industry generally, including negligence, negli-
uisance. The tortious liability of architects, engi-

specifically is referred to briefly in this chapter
in Chapter 11.

generally found in the common law. There are,
ose liability, for example, workplace health and
uch as the Defamation Acts, which regulate
itories legislation regulates the entitle-
hicle accidents and the rights to com-
Legislation has created rights where
xample, in compensation to relatives
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er to a claim by an employee for injuries resulting from the
egligence. The principle still has application, although it is
o establish. One example of its application generally is where
vels in a car driven by a drunk driver, and thereby voluntar-
o skill, and a higher risk, than if the driver were sober. Some
tories have introduced legislation to exclude liability for cer-
sks” (a risk that is patent or a matter of common knowledge)
sks” (a risk of something occurring that cannot be avoided
f-,reasonable care and skill).'> Where a risk is “obvious”, the
is presumed to have been aware of the risk. There is also no
aterialisation of an “inherent” risk.

us liability, particularly in the tort of negligence, continues
here previously no duty was thought to exist. The deci-
‘Court in Bryan v Maloney, in which the builder of a dwell-
mnd to be liable in negligence to a subsequent purchaser,

termark in the expansion of the categories of tortious
- "_, Woolcock Street Investments Pty Ltd v CDG Pty Ltd"
1 ‘tatlons upon such a cause of action.!* The most recent

1 has the greatest impact upon construc-
regarded as merely an element in fixing
Pendent basis of liability in the law of
gpt for llab;},}fyc in other torts such
‘ Bf an element m a cause of action
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the tests of reasonable foreseeability and proximity are not, of
sufficient to establish a duty of care, Sullivan v Moody."® Rather,
oh do not relate to an established category of duty, the modern
to look to a range of “salient features”.? These might include the
: of the plaintiff to harm from the defendant’s conduct, whether

s in a position of control over the plaintiff, assumption of

e defendant and reliance by the plaintiff and the foreseea-

e plaintiff from the defendant’s conduct; see Perre v Apand

a'py cases which have subsequently applied the principles

‘ gmic loss involving negligent misstatement or advice,”
umption of responsibility, the plaintiff’s reliance and the
tion of control are important elements in establishing a
; a Finance Corp Ltd v Peat Marwick Hungerfords;” Hill v

f pure economic loss involving negligent acts or omis-
ulnerability to the risk and the plaintiff’s membership
eterminate class affected by the defendant’s conduct

s in establishing a duty of care: see Perre v Apand Pty
»s which have subsequently applied the principles
articular, Brookfield Multiplex v Owners Corporation

nd relationships where a duty of care is owed is
Lot restricted to imposing a duty of care based
ategories of negligence are expanded on an
alogous cases and general principles such
ormining novel cases, the courts consider
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de ﬂ\&l@lﬁﬁ@nﬁhips bemeen?%‘e




. der of a residence to future OWn.
The ngh Court held that a d;
‘ ”C:md a subsequent purch;s
trared, being the dlmmlshu. Ve

Uf
Ue

"bullder, was foreseeabe . d

2. Even where
f 1S unable to
ts 4 Parletta




Chapter 6 — Law of Torts 141

of the extent of non-compliant construction

exter work in multisto-
in New South :
reform.ss uth Wales and other states might provide

of the decision in Bryan v Maloney was that there was a

eliance on the builder by the purchaser. Subsequent cases

hat the absence of reliance by the subsequent purchaser

ect or engineer may negate the imposition of a duty of
lahra Municipal Council v Sved,* where there was specific reli-
sequer t purchaser on the council.

sers of properties at the time of purchase will rely
uilding professionals engaged to inspect, investigate
ition of the building and will not rely, even in a gen-
al builder or building professional. Whilst this is
) may — in accordance with the principles discussed
ess likely that a duty of care in tort will be imposed
ilding professional.®
B:iygn, as noted in Roberts, was that the defects

: latent. It has, conversely, been found that no
equent purchaser in respect of defects that are
tural: see, for example, Woollahra Municipal
Aon: f’e % and now Brookfield Multiplex v

" 5 S . F}‘ﬁm&‘h’fal.ﬂ" L)
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the breach is closely linked to the standard of care. It
€ in a negligence action. It is a question of fact which
Y, or by the judge where there is no jury. The question
er, after applying the standard of care to the facts, that
been foreseen, but also whether there was a reasonable
ally occurring. An example of this is Bolton v Stone'
from a nearby cricket field struck the plaintiff. It was
reseeable that a ball could be hit out of the ground,
cause of the infinitesimally small chance involved of
one. See also Wyong Shire Council v Shirt.¥”

ionals is to guard against probabilities, not pos-
ere is a greater risk, the standard will be higher,

hority v General Jones Pty Ltd* and Marsh v Baxter.*

ere children are concerned, or where dangerous
ggrous activities undertaken. The combined
eable risk of injury, loss or damage occurring
es of such risk are relevant in determining

h of duty. '
)

tude of the risk of harm and the degree
. the courts also take into account tche
e to the defendant of taking alleviating
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een a breach of duty* Although rare,
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other acts of negligence: see March o E & M H Stramare

-‘];'zappel v Hart.® An act or omission that materially con-

tiff S Injury, damage or loss or that materially increases

'y, damage or loss may be a legal cause of the injury
Chappel v Hart;% Henville v Walker ® In addition, legai
ONS can affect the selection of causative factors for the
r '; g liability, Allianz Australia Insurance Limited v GSF

e
s

Australian Capital Territory have codified the common
on and require courts to consider at the causation stage
iate for the scope of the negligent person’s liability to
damage or loss so caused.®®

e
;gés, the plaintiff must show that the relevant kind of
suffered was foreseeable at the time of the defendant’s
it is not necessary to show that the precise manner
; ge or loss suffered was foreseeable: see Mount Isa

ipman v Hearse.*”
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. dants to a negligence action may be able
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" The High Court in Mutyg] Life & Cijti
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<ens Assurance Company,
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lance,
for negligent misstatement causing pure economic loss
‘ general principles of liability
bed earlier in thjs chapter: see
ering the Environmental Planning
197977 see also L Shaddock & Associates Pty Limited o

ncil,” and see Addenbrooke Pty Ltd v Duncan No 275 and

. However, the reasona-
statement or advice is a

- | Corp Ltd v Peat Marwick
v Van Erp.” More significantly, where circumstances exist
‘aclaim on the basis of this cause of action, a claim might
 that the statement or advi

ce provided was “mislead-
L hence in breach of s 18 of the Australian Consumer Law

nent may not be reasonable in circumstances where
the information or statement does not provide the
ent to the plaintiff directly, does not realise that the
upon the information or statement in connection
business or serious consequence and the plaintiff has
ce from other sources. In Tepko Pty Ltd v Water Board, s
1 Court held that the Water Board did not owe a duty
‘fbperty developers in connection with an inc.or-
!:.prepared for a government body, of connecting
the plaintiff company sought to subdivide. See
an™ and MM Constructions (Aust) Pty Ltd v Port
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C Campany Limited v Evatt (1968) 122 CLR 556.
¢ Company Limited v Evatt (1970) 122 CLR 628.

cil (No7) [2012] NSWCA 417.



o rwmwmmstraﬁa
= EROUS ACTIVITIES

LIABILITY FOR DANG

of his or her control «

[6.110] A pers arry on a dangerous .

introduce a dange S nabl foreseeable risk of. injm;_\ 0!
a duty of care ft‘;;’gf,;z:i; In o)irermmﬂ' }g the rule in R_zm.z ] ,

-ding strict liability for negligence rezlatmg t(? Clljantgezo;}:);i ,
regarcing Sn roperty, the High Court, in Burnie Port Authority
actlvxtfl)es thsl;’ held that the liability of suf:h a person is go uu:..»
Jones <4 f negligence. In Burnie Port Authority propert
ordinary prmc1ples i m a part of a building

‘ read fro L
laintiff was destroyed WheI}:i:h ﬁfmslgmg work was being undertak

pied by the Authority, i WHER %0 o) Py e plaintiff. The fire was cor

building occupi )
ittt g i 4 t contractor who was carrying out weic

igence of an independen ~
g’gﬂﬁ rtfeg 11:kguethority’s buﬂdli)ng. At first instance, the defepdant was found
liable on the basis of the rule in Rylands v Fletcher. The High Court, whil t
finding in favour of the plaintiff, overturned the rule and determmed that
the defendant was in breach of a non-delegable duty of care which it owed

to the plaintiff. This duty was owed personally and could not be discharged

merely by the employment of an independent contractor, given the level of

danger of the activity involved and the vulnerability of the plaintiff to the
risk of harm.

A non-delegable duty of care arises in special circumstances where one pa rty
is responsible for the care or safety of another. The duty is characterised
by concepts of control and vulnerability and involves the duty not only to
take care but also to ensure that care is taken, see Kondis v State Transport
Authority.® |

The category of cases in which such a non-delegable duty arises includes
those in which the former rule in Rylands v Flefcher applied, and those where
the activity being undertaken involves some aspect of dangerousness. Since
Burnie Port Authority, property owners may owe a ﬁén-dele able d.ut to
neighbours to ensure that care is taken in the course of cons tguction w}c; 3
In the construction context generally, principals owe a hon-delegable duty.

to employees of independent contractors, see Le Corn i
Centre Pty Ltd v Hammill % « Furniture & Carpet

The liability of proprietors to their neighbours may also arise as b o
statutory provisions which impose a duty upon those “causing” fitesult o

to be undertaken, which thereby interferes with rights of su o%-t f;;lcava’aon
also be a separate liability in nuisance. PPOrIt. There may
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NUISANCE

.tion of building works,

: . ; g ch building operations

 properties or on “public rights” generally,

i to trespass in thf:lt both involve some interference with
est in land but arise in different circumstances, Trespass

o by a positive voluntary act of a defendant (which may be

’g'ent), there is direct interference to o with the plaintiff’s

s may be to the air space over the land,
Investments Pty Limited v Howard Chiy |
imited v Mirvac Projects Pty Limited)% or 5 crane jib (see
& Sons Pty Limited).¥” For historical reasons, an action
e even without proof of actual damage to the land, and

tention of the defendant, be they unaware, deliberately
with neighbourly care,

concerned with indirect or consequential interference to
L an act or omission of the defendant occurring out-
nd. It is wider than trespass in the sense that it is not
intrusions, be they persons or things. Noises, smells,
igh frequency waves have been held to be nuisances,
rences must be unreasonable, and the plaintiff must
o the use or enjoyment of land to which it has some
erest. Public nuisance consists of interference by the
shared by the public, which rights need not neces-
the ownership or occupation of land.

ive té nuisance protects the right of a person to the
1 and property which that person owns or occu-

n pi ther,
°n pieces of masonry, onto the land of another,
‘ that land or property on that land. A plain-

ere is a substantial or unreasonable inter-
sther of their land or other property on

1354 i

Pty Limited (1989) 24 NSWLR 4&)
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18, dust or smells. Whe|
f degree: a continuing i
fe, even if that interfe,
e an irregular unintended
nuisance, if that interfer
Ltd;28 and Owners of Stral

: operty right of the plaini

jon will depend on how 1

1 the circumstances of the case,
surrounding properties,
f the interference and all othe,

use or & jperty might not be con-

i
L a g‘.»;

sidered unreasonable where the mporary and confined to
busipesshours. ... . sumwnig nde W

It is no defence to say that tﬁeﬂ’a
plaintiff’s interest in the land and that
see Proprietors of Strata Plan No 14198 v
“adopts” a nuisance if, after the defenda;
of its existence, the defendant takes no r
Evans,” for example, the plaintiffs’ house
of groundwater that resulted from excavatior
taken on the defendant’s property by the de
Although the defendants had “adopted” the n
failed because they were unable to establish
ble step which the defendants could have ta}
damage. o A

fendant continues or
ught to have known
to end it. In Ikic v
by a concentration
aming pool under-
predecessor in title.
plaintiffs” action
as any reasona-
it the continuing
Wi
' the affected
10ugh others
S. The creator

Only the owner or occupier of, or the person W1 h
land or property on thatland is able to sue for pri(
affected by the nuisance may sue in negligence Qn_
of thf-: nuisance is liable for the nuisance (and ma -
to third parties), as may the person who occupies or. negligence
which the nuisance emanates. A building contractor mises from
vate nuisance caused by its construction operations, ble for pri-
land_ on which the building work is being undertaken max R the

negligence to third parties, either as a result of a non-del ‘ in
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e: see Burnie Port Authority v Ceper
L E uthority v General Jones Pty Ltd™ and Mars}

'building contractor and the Property owner, liability to third
nces created by the construction work is ust ' ;
ng contract: the building contractor
er (as principal under the buildin
arties (see [12.20]).

lally regulated
IS typically required to
§ contract) against such

sance occurs when there is an obstruction to the exercise
public of a right that is common to all members of the
'R;?SAny interference that endangers the health, sa fety or
18 actionable as a public nuisance, and the interference
ghts over land. A commonly occurring interference is
ic highway. The erection of a building which interferes
a television transmitter is neither a public nor private
' Canary Wharf Limited & London Docklands Development
ion in public nuisance is usually taken by the Crown;
who can prove he or she suffered damage over and
rally by the public may take action.

ations often cause disruption to, and interference
g owners or occupiers. Disputes may arise not

ising from the construction work itself but also
cto [g?riights of owners or occupiers of neighbour-
ing construction, problems may arise where
ate from the construction site.

ute a private nuisance. If so, there may be

' Ql‘lptd prohibit its continuance, see Wherry
\n action for damages may also lie, or both
herry, partly by agreement, the hours of

ork were restrained. In Aldridge v |
)n was granted in general terms and
he enjoyment of the plaintiff’s land
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0 also relevant consider

ered staging represents
' restrained by way of injunction /\(‘(‘()l‘(linplyl the written
\ bouring Properties’ Owners ig Usually Hl(j)l‘l‘i'hl for such
pensation considered, In New South Wdl(‘.‘»‘ l;l(‘ Access to
d Act 2000 (NSW) Provides the OPportunity fop ¢

eran application to the Local Court, see [

e with the enjoyment and yge of
er land owned o Occupied by the
2, the most important being the
ht of support for 1ang by land
18 caused by either the remoy
Ing, there is no equivale

ationg (5ee, Benerally, 15.560) and
a more tontinuing trespass and is

mtractor
€ [7.40] and [7.90].

land, intcrforcnce
plaintiff may consti-
right of Support. Whilst
»and a nuisance js com-
al of natural Support by

nt natural right for support
O 0 Angus;\% Keberar Pty Ltd v Harkin;1% and see SJ

Id and unsatisfactor, rule is partly overcome by the
| b partly b
gligence of a builder o property owner for damage

 Properties during excavation and underpinning: see

erson v MacKellar County Council;'® and Hicks v Lake
0 2 )10

A

nelination of courts to impose liability based on a

N owners of property during construction exca-
gulations which require certain procedures and
farly where underpinning is involved. These
ose a hon-delegable duty upon the owner of
/ation and underpinm'ng works are carried out
HEibEn ouring properties, !
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utation: see Andrews v ]alm' :
instance, was awarded substan

on one of his buildings.

At common law the most importa;
other than justification, is privilege. A

seen published by th
\ther material form |

: defamatory character and
n ACtS abolish the dlstmu

p} damages for non-economic
di Impose a one year hrmta-
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e assessment were t0
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ilege protects the publication re

There is absolute privilege for Proceedings in Parliament g
ﬁudjcial tribunal, and possibly for cOmmunications betwe,en
nd wives and between solicitors and clients. Qualified privilege
treporting of parliamentary, judicial and other official proceed-

y, the te and made without improper
nder the Defamation Acts a defendant can prevent further

ing an offer of amends, which may include publishing a
gy, or offering to pay compensation.

gardless of the intention of

. LIABILITY OF OCCUPIERS

yeoncerning the liability of occupiers of premises to persons

lises preceded the law of negligence and thus developed
of liability in tort, see Indermaur v Dames 15 Critical for
y was the classification of the defendant as the “occu-

1 the basis upon which the plaintiff entered the prem-

-

e”, “licensee”, “entrant as of right” or “trespasser”.

res Pty Ltd v Zaluzna, "6 the High Court accepted that
a sub-set of the law of negligence and that the rela-
1 entrant falls within the categories of cases where
ationship gives rise to a duty of care. For this rea-
ndant’s occupation of the premises and the manner
1pon them are still relevant evidentiary matters. The
Of premises owe entrants a duty to take reasonable
f the duty and the standard of care vary with the

’s entry on the premises.

7 in respect of premises. For this purpose,
nd structures attached to it, including build-

An “occupier” is a person who has a degree
it he or she can prevent injury to entrants,
Imit or exclude visitors. An occupier does
'}ses. On a construction site, the contrac-
\e principal may also be, or there may
] Limited v Magnet Bowling Limited"’
actor were both held to be occupiers
\ entering a site. See also Canberra
dingly, a sub-contractor may be

i %h r part of\tl‘i‘e site.
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Bdard of care owed by

‘ms of the contract of en
cepted standard, the .,

rposes of the contract as
M ulti-Sport Holdings
ot discoverable through

employee or an ind epend-
ary to the main Purpose
N invitee,

0nable care to prevent

a \ts, such as invitees and
ware. An invitee is 3 per-
OSe in which they and
rest, such as a person
functions: see, for
“and Vol; Inglewood
U Harris 124 although

7 f a landlord for
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tesence, Hackshaw v Shaw .2 Actyal knowledge by the

of the public regularly trespass on or use the occu-
ircumstances is relevant to the reasonableness of the
d the question of whether the occupier has discharged
Consolidated Broken Hill Ltd v Edwards 127

sing children were treated as “licensees” under the
and were owed a higher duty of care than the duty
ult trespassers. In Southern Portland Cement Ltd v
il held that, where an occupier has created a danger
d knows that children may trespass, the occupier’s
dren is higher than the duty to trespassing adults,

er constitutes an allurement to children: see also
Liability Acts.?

ARIOUS LIABILITY

5 the most important exception to the general
e in the law of torts unless he or she intention-
loss or damage to the plaintiff. Vicarious
bility for the torts of others. In the construc-
y may arise in two ways. The first is where the
the contractor, or the contractor is liable for
e second situation is where an employer is
& ::% gent committed in the course of their
oA S HoRE : :

berso ’ nls»mtxespcmsmlefor ?the.torts
ctor of that person, where .,the..;mde—
rincipal” in their own right, not as a
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