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Patients in a permanent coma or in
a PVS no longer have any interests
in the usual sense of the word.
They are beyond experiencing
anything, and therefore beyond all
burdens and benefits. It truly makes
no difference to them whether they
live or die. Their family, friends,
and their society may still have
interests in what happens to them,
but these patients have no interests.
Nothing we do to or for them is a
burden or a benefit. Life-support
systems and surgeries are neither
benefits nor burdens for them
because they do not, and never

again will, feel anything.

Some ethicists argue that the
permanently unaware patient does
have interests, or at least has one
interest, the interest in living. They
say that we can speak of the
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interests of a permanently
unconscious person just as we speak
of the interests of a deceased person
who left instructions in a will about
the disposition of personal property.
The executor of the estate respects
those wishes and, as we say, looks

out for the interests of the deceased.

The interests we speak of in
reference to the deceased, however,
are not the same as the interests
designated in the best interests
standard. The interests in reference
to the deceased refer to their earlier
wishes and thus relate to the
substituted judgment standard, not
to the best interests standard. The
interests in the Dbest interests
standard refer not to what the
patient wanted but to what is
beneficial for the patient now that
we do not really know what she

would have wanted.
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give consent for it. The basis of
the courts’ reactions are state child
abuse laws, which consider the
withholding of necessary medical
treatment from a child a form of
child abuse and neglect. A state
supreme court decision known as
Prince v. Massachusetts made the
important point that a parent may
become a martyr for his religious
beliefs, but “he 1s not free to
make a martyr of his child.”

DECIDING FOR THE
MENTALLY ILL

Mental illness can be a terrible
tragedy affecting not only the
patient but the family and society
as well. Many mentally 1ill people
cannot care for themselves, and

they may be a danger to
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clearly defined term. It covers a
wide range of dysfunction from
the severe to the relatively mild,
and the categories used by the
American Psychiatric Association
are so general that physicians have
considerable leeway in diagnosing
patients’ behaviors. This makes it
all the more important to consider
the ethical implications of how
proxies make treatment decisions

for those diagnosed as mentally ill.

We will consider but three
issues in this complicated field:
first, the relation of mental illness
and  decision-making  capacity;
second, decisions to commit or
restrain the mentally il against
their wishes; and third, decisions
to treat the mentally 1ill against
their will.
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Mental Illness and
Decision-Making C’apacity

A widespread misconception
assumes that all mentally il
people are incompetent and have
lost the capacity to make health
care decisions. This is simply not
true. As we pointed out in the
last chapter, people are legally
competent unless found
incompetent by a judge. Most
mentally ill people have not been
found incompetent by a judge
and hence remain legally

competent.

Also, many mentally ill
people  retain  decision-making
capacity. Some mental illnesses do

not override decision-making
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capacity, or, if they do, this state
is only temporary, and periods of
capacity remain  wherein the
patient is able to make decisions
about treatment. Moreover,
capacity, as we pointed out in the
last chapter, is task specific, and a
mental illness that destroys a
patient’s capacity to make some
decisions does not necessarily
destroy the capacity to make all

health care decisions.

It 1s unwise then to assume
that all mentally ill people have
lost the ability to make their
health care decisions. Rather, the
decision-making capacity of
people diagnosed as mentally ill
should be determined the same
way it 1is determined for the
physically ill.  That is, the

physician will ascertain whether
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themselves or others. Frequently,
proxies must make health care

decisions for them.

Making health care decisions
for the mentally ill opens up a
number of legal and moral
dilemmas. Some of the troubling
questions are these: Is it moral to
place the mentally ill in institu-
tions against their will simply
because they might  harm
themselves or others? Is it moral
to force treatment on them, most
especially drugs or surgery or
shock treatments, against their
will? Is their informed consent for
treatment truly voluntary if we
have made it clear to them that
they will be confined to an
institution if they do not accept

treatment?

Mental illness is not a
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ill were such wretched places
(partly because so many patients
acted out in the era before
psychotropic drugs were widely
used and partly because so many
people had become frustrated with
the exasperating nature of mental
illness) that society was content at
times simply to  “warchouse”
patients so it could live in peace.
And finally, there was a cost
factor. Many of the mental health
institutions were state hospitals,
and few taxpayers wanted to
spend a lot of money on caring
for those whom they perceived as
hopeless and unproductive

members of society.

The deinstitutionalization of
mentally ill people has resulted in
fewer long-term  mentally il

inpatients.  Still,  decisions by
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the capacity to make decisions

about his treatment.

Deciding to Commit or fto
Restrain the Mentally 17l

In recent decades the number of
hospitalized mentally ill people has
dropped significantly, from more
than half a million in 1955 to a
little more than one hundred
thousand now. Many factors
prompted this decline; among
them are the development of
drugs that control or reduce the
dangerous or antisocial symptoms
of patients and the growing
awareness  that  patients  have
liberty interests and should not be
hospitalized  unless  absolutely
necessary. In  addition, some

institutions housing the mentally
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proven dangerous to others are

confined against their will.

Deciding fo Treat the
Mentally 1ll

Treatment is not the same as
confinement. The reason for
confinement is usually to provide
treatment, but this is not always
the case—sometimes people are
confined because they are truly
dangerous. And putting somebody
in restraints or in seclusion is not
really a treatment but a step taken
to protect the patient from
harming himself or others. This is
why we consider the treatment of
the mentally il as something
different from confinement or the

use of restraints.

In general questions about
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commit violent crime.

Danger to Self

The second reason proxies use for
the decision to commit mentally
ill patients against their will is to
protect them from harming, or
even killing, themselves. Now
some mentally ill people certainly
are a danger to themselves, but,
again, the moral reasoning
justifying the commitment on the
basis of the patient’s best interest

is complicated.

First, consider the mentally
ill person with the capacity to
make  health care decisions,
including the specific decision
about commitment to a mental

health institution. Suppose his
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Treatment for the Involuntarily

Confined

For a long time, no one
questioned  treating involuntarily
confined mentally ill patients
without their consent. People
simply assumed that the treatment
was appropriate. If there were a
good reason to hospitalize the
mentally il person over his
objections in the first place, then
there must be, it was thought,
good reasons for  providing
treatments over his objections as
well.  Thus, shock treatments,
psychosurgery, or drugs were often
used without any effort to
determine the involuntarily
confined patient’s capacity to give

informed consent.
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But there i1s an additional
feature in these cases that is not
present in most other proxy
decisions, and it complicates the
moral reflection. Unlike a proxy
decision made for infants or for
the unconscious or for the
compliant adult, the incapacitated
mentally il patient will often
challenge the treatment,
sometimes strenuously. And
frequently the objections are based
on the patient’s personal
experience—the patient may have
received the treatment or drugs
before and thus knows first hand
how unpleasant the side effects

can be.

Forcing treatment on
incapacitated patients when they
resist it can cause them so much

additional distress that the
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refuses consent for an intervention,
it cannot be forced upon him
unless extenuating circumstances

are present.

Forced Treatment on the

Incapacitated Patient

Sometimes an incapacitated
patient, without advance directives,
refuses treatments that the proxy
and physicians believe are in his
best interests. The proxys first
reaction in these situations may be
to ignore the patient’s objections
and to give consent for
psychotropic drugs, psychosurgery,
or shock treatments. After all, the
objections are from a mentally ill
patient without decision-making
capacity and therefore cannot be

taken as authentic.




image18.jpeg
her own right, and the morality
of virtue encourages her always to
seek her good, even when acting

aS proxy fOl‘ someone else.

The Moral Responsibility to
Designate a Proxy

The difficulties our families and
physicians may encounter if we
become  incapacitated  without
leaving instructions about who will
be our proxy and how we want to
be treated suggest that it is
morally good for us, in a spirit of
kindness and love, to help them
by designating a proxy and
discussing with that person how
we would like to be treated if we
ever lose capacity. Appointing a
proxy who knows us well, and
who has the authority to make
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could be confusing. It does not
mean that the proxy must provide
the absolutely best treatment for the
patient. If the patient needs surgery,
for example, the proxy need not
seek the best surgeon in the world
for the operation, or seek to place
the person in the best medical
center in the country. The word
“best” in best interests simply means
that the proxy should decide on the
basis of what he thinks is good for
the particular patient—that is, what
he thinks will truly benefit him.

Both the substituted judgment
and the best interests standards can
be overridden in some rare
situations. In an emergency triage
situation, for example, a provider
may decide to withhold or remove
treatment in order to provide such
treatment for another with a better

chance of survival even though the
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In the ethics of virtue that
we are developing in this book,
we would not say that we have a
moral obligation to appoint a
proxy and to make advance
directives. In a morality of the
human good, it is enough to
remind a reasonable person that
these actions are noble and
virtuous and that noble and

virtuous actions are what make a

life a good life.

SUGGESTED READINGS

A very helpful book on the topic of
this chapter is Allen Buchanan
and Dan Brock, 1989, Deciding
for  Others:  The  Ethics  of
Surrogate Decision Making,
Cambridge, @ UK:  Cambridge
University Press. Also helpful are
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age of twelve, when the advanced
level of cognitive development
that enables adolescents to reason
abstractly occurs. At this stage the
child can  consider  various
possibilities, form hypotheses and
deduce conclusions from them,
and then test these conclusions
against experience. IMoreover, a
child at this stage of cognitive
development can reason
simultaneously about the
alternative treatments and about
the risks associated with each. As
was pointed out in the last
chapter, this 1s the level of
reasoning a person must achieve,
at least in rudimentary form,
before we can say that he has the
capacity to make health care
decisions and to give informed

consent.
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about when children begin to
make moral judgments remain

widely accepted.

This does not mean mature
moral judgments are made at this
age—only that the minor has the
capacity to make them. Both
Piaget and Kohlberg insisted on
what we all know: Achieving a
mature cognitive development does
not mean moral maturity
necessarily follows. People cannot
make moral decisions without
advanced cognitive development,
but this cognitive development
does not guarantee that they will

make morally mature decisions.
Reasoning

In Piaget’s schema formal

reasoning also begins around the
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From the developmental
studies pioneered by Piaget and
Kohlberg then, it seems clear that
children below the age of twelve
simply do not have the capacity to
make heath care decisions and to
give informed consent. Their
parents or some other proxy must

do it for them.

This leaves us with the
problems associated with minors
aged twelve to eighteen years. It is
the difficult, gray area, because
children this age are achieving the
cognitive development that allows
them to understand, evaluate, and
reason in a mature way, but this
maturity is obviously not fully
developed, and it will vary
significantly from child to child.
The difficult question now is
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what role parents play in the
health care decisions of this group

of children?

Limitations on the Parental
Role in  Decisions Affecting
Older Minors

Children from twelve to eighteen
years are still considered minors,
and therefore the assumption 1is
that they are still subject to their
parents’ decisions. As the
following examples show, however,
there are many situations in which
parents no longer have the
authority to make health care deci-
sions for their older minor
children, and the children decide

for themselves.

Emancipated Minors
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Emancipated minors have been
recognized in law for years, and
the recognition seems morally
sound. Emancipated minors are no
longer subject to parental control.
In general an emancipated minor
can make her own health care
decisions and  give informed
consent for medical interventions.
Emancipated minors are usually
no longer living at home and are
supporting themselves. Marriage is
an action that emancipates a
minor, even if the marriage is
followed by divorce and the minor
returns to the parental home.
Entry into military service also
emancipates a minor. A college
student under eighteen living at
college i1s in an ambiguous

situation if the parents are still
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first patient wanted the treatment or
it i1s in her best interests to have it.
And a national health service may
put limits on certain treatments that
will place them beyond the reach of
most citizens despite the fact that
some patients would want the
treatment or that it would be in

their best interests to receive it.

The Reasonable Treatment
Standard

Sometimes neither the substituted
judgment nor the best interests
standard is applicable. We cannot
use substituted judgment if the
patient never gave any indication of
what was wanted. And we cannot
use best interests if the patient has
no interests, and sometimes we do
not use it when the patient has

interests. Two examples where a
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proxy  cannot rely either on
substituted judgment (the patients
never expressed their wishes) or on
best interests are (I) some
permanently  unconscious  patients
and (2) some incapacitated dying
patients kept on life support to
preserve organs for transplantation.
In the first case, the proxy may
decide to withdraw life-sustaining
treatment; in the second, she may
decide to continue it. In neither case
can the proxy’s decision be based on
substituted judgment (the patients
never indicated what was wanted)
or, as we will see, on best interests.
Hence, we need a third standard,
the reasonable treatment standard.
To see why this is so, we will look

at these situations more closely.

Permanently Unconscious

Patients




