CHAPTER 5

Law of Contract

(5.10] Thelaw of contract pervades all aspects of construction projects. Not
only does it define and determine the nature of the relationships amongst
principals, superintendents, contractors, consultants, suppliers, sub-contrac-
tors, financiers and others as parties to their various contracts, it is also rel-
evant to a wide range of activities and relationships incidental to the main
focus of the project.

The law of contract applies to the main construction contract, subcontracts
for specific work, employer/employee relationships, insurance, sale of
goods and land, hire purchase, corporations, partnerships and myriad other
arrangements all of which impinge on the project in legal terms. An under-
standing of the law of contract is, therefore, essential to the understanding
of construction law.

This chapter considers how the general principles of contract law — primarily
formation, interpretation, enforceability, discharge and remedies — apply in
the context of construction projects. Specific issues arising under construction
contracts, such as variations, payment and obligations as to progress and
completion, are discussed in Chapter 9.

THE NATURE OF CONTRACT LAW

[5.20] In Australia, the law of contract is founded principally in the com-
mon law, so the focus is upon judgments of decided cases from the courts.
Courts are generally reluctant to interfere with the terms of an agreement,
although the uninhibited freedom to contract of a laissez-faire economy no
longer exists. For example, at common law, terms may be implied in certain
types of contracts, contracts may be rendered void for misrepresentation or
other “vitiating factors”, and certain categories of persons, for example, chil-
dren and persons lacking the requisite mental capacity, may be restricted
In their ability to contract. There are also, as will be seen from other chap-
ters, important interventions upon the common law via statute, for example,
unfair contract terms and security of payment legislation, see, respectively,
[3.160) and [3.60].

F mWlarnentally, the law of contract concerns the legal enforceability of prom-
1Ses. A promise is legally binding only if it complies with the principles
derived from the case law of contract, primarily the elements of formation
discussed below. The contract involves an agreement which gives rise to
rights and obligations which can both be enforced at law: For this reason,
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Having said that, commentators, Ia
elements in different ways; for example, certainty is sometimes seen as a
separate element. Whichever mode o

257, f categorisation is used, however, the
fundamenl:al exercise 1s to analyse whether the parties have in fact agreed to
contract with one another.

Intention to create legal relations

[5.40] Not all agreements are intended by the parties to create legally bind-
ing obligations. In many informal situations, a party will exchange promises
or benefits with an honest intention to be personally bound to perform the
promise, yet lack any intention to impose a legal obligation on either party
to perform. Despite the existence of all other elements required for a legally
enforceable contract, in this case the parties will not be legally bound.

Therefore, the parties to a contract must, expressly or impliedly, show an
intention to create a legally binding relationship. Whilst this is rarely an
issue in construction projects, where most arrangements are commercial in
nature, it can be important where, for example, friends or family members
have an informal arrangement to carry out work. In such a case, the existence
or absence of an actual or imputed intention to create legal relations could
be crucial to whether the parties look to the law of contract to settle any dis-
putes or have to fall back on extra-contractual legal principles.

Presumptions as to intent

[5.50] Traditionally, the law has applied “presumptions” to decide whether
there is the required intention to create legal relations. In pe.rsona¥ or fam-
ily relationships, the presumption is that therg is no such intention; con-
versely, in commercial relationships, the inter}tlon is Presurr}ed. Ho'.vvever,
such presumptions can be “rebutted” by ev1§lence in particular circum-
stances. Furthermore, the High Court has indicated that a .presumptlons-
based approach may be inappropriate in many cas;es, esl:l>lec1ally wk.xerf the
relationshjp sits somewhere between the “personal” and “commercial”, see
Ermogenous v Greek Orthodox Community of SA Inc? Nevertheless, presump-
tion remains a useful starting point for analysis in most cases.

The Full Court in the Federal Court case of Evans v Secretqrys, Department
of Families, Housing, Community Services and Ir.uizgenous Affqzrsf mterprt(etf:d
Ermogenous as rejecting “the use of presumptions as a :Ja::ns or '?}Sée(rj s:;
ing whether parties intended to enter into contrach’Jal relations Voot
found “The fundamental question, whatever the cu'cumst.ancesds e Eon-
ties, is whether in the situation in which they were, did tl_1et1r ‘Zl(:d i g
duct objectively assessed, evince an intention that they inten

e ———

: 09 CLR 95.
§ Ermogenous v Greek Orthodox Community 0{{ 54 In; (Z?,(::r)ninity Services and Indigenous Affairs
- Evans v Secret ¢ of Families, Housmg:
ary, Departmen

(2012) 289 ALR 237.
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advice and formal recording of promises. Even if the presumption is :
overcome and therefore there is no contract, reliance may form the basis. 5
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used in the document,

see Gat . Ay S
B bt Holding AG? ate Gourmet Australia Pty Limited (in Lig) v Gate

This presumption may also be rebutted by a sufficiently strong inference
drawn in all the circumstances of the case, from the conduct of theg parties, or
as is more common, by an express condition that the parties do not intenci to
be legally bound. This occurs in gambling activities, for example, where the
coupon will state that there is no enforceable contract and that the'parties are
bound in honour only, for example, see Jones v Vernon Pools Limited.®

“Subject to contract”

[5.60] It is not uncommon for parties to indicate that their agreement is
“subject to contract” or a like expression. The High Court considered the
legal effect of such words in the case of Masters v Cameron' and pointed to
the underlying need to ascertain whether the parties intended immediately
to be bound by the contract. Thus, depending upon the circumstances, “sub-
ject to contract” (and similar expressions) could mean that:

1. the parties simply want to have their terms restated in a fuller or more
precise form in a written contract;

2. the obligation to perform one or more terms depends (as a so-called “con-
dition precedent”) upon execution of the formal documents; or

3. the parties do not wish to be bound at all unless and until they execute
such a document.

In the first two categories, there is a binding contract despite no formal doc-
ument having been executed, but in the third there is not.

A possible fourth category was suggested in Baulkham Hills Private Hospital
Pty Ltd v GR Securities Pty Ltd" and has been taken up in subsequent cases.
See, for example, Starwhist Pty Ltd v Tonge.” Davies ] found that a handwrit-
ten agreement executed at a mediation that s.tate.d “the Rarhes intend this
agreement to be binding” was immediately binding despite Fhe_ agreement
also stating the parties intended to enter into a fqmal deed within 7 fl.ays of
the agreement. This contemplates that the parties intend to be bound “imme-
diately and exclusively” to the terms they have agreed but expect to nr.lakeﬂa1
further contract, containing additional terms, in the future and that this w

replace their current agreement.

The inevitable difficulty is determining which of.these categories applies
in the circumstances means that it is impossible, in the abstract, to give a

9. Gate Gourmet Australia Pty Limited (in Lig) v Gate Courmet Holding AG [2004] NSWSC 149,

10. Jones v Vernon Pools Limited [1938] 2 All ER 626.
1. Masters v Cameron (1954) 91 CLR 353.

12. Baulkham Hills Private Hospital Pty Ltd v GR
13, Staruwhist Pty Ltd v Tonge [20171 NSWSC 963.

Securities Pty Ltd (1986) 40 NSWLR 622.
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Offer and acceptance
General principles

[5.70] To find out whether two parties have reached agreement in the for-
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to a particular class of persons or to the world at lar

ge. The general principle
is that any person to whom the offer was made may acceptgit.w e

The offer must be communicated, that is, brought to the attention of the per-
son to whom it is q\ade. There can be no acceptance and no contract unless
the person purporting to accept was aware of the offer at the time when the
alleged act of acceptance was made. For example, where a reward is offered
for the return of a lost article, a person returning the article who does so
without knowledge of the reward would not be able to claim the reward

Jater upon becoming aware of it. The relevant principles are discussed by the
High Court in R v Clarke (1927).18

Where an offeror has promised to keep an offer open for a specified period,
such a promise will only be binding if the person to whom the promise is
made has given some consideration for that promise; in the absence of such
consideration, the offeror may withdraw their offer at any time prior to its

acceptance. This rule is important with respect to tenders and the right of a
tenderer to withdraw their tender prior to acceptance.”

There are situations which, whilst similar to offers, are not in fact offers. For
example, an “option” is an arrangement whereby an owner of specific prop-
erty, real or personal, agrees with a prospective purchaser, who pays a sum
to the owner, that the purchaser has the sole legal right to purchase the prop-
erty for a stipulated price within a nominated period of time. The effect of
such a transaction is that the owner is not free to sell to anyone else within
the specified period and will be liable to the option holder for damages for
breach of the option contract if he or she does so.

Invitations to treat and tenders

[5.80] Another important distinction is between offers and invitations to
make offers, often called “invitations to treat”. The most common such invita-
tion is the display of goods in a shop. In co'ntractual terms, see Pharmaceut.ical
Society of Great Britain v Boots Cash Chemists Ltd,z".no contract of sal? exists
until the customer has “offered” to purchase by taking or h@dmg the1.r selec-
tion to a cashier, who “accepts” by indicating the total price and taking the
purchaser’s money. In other words, as far as contract law is concerned, the
price indicated on a price tag (and, for that matter, any represen:'aho'n t.hat
an item on a shelf is available for sale at all) is an unenforceable “invitation
to treat”. In practice, this contractual situation has now been sulZEtmt:aﬂy
modified by consumer legislation, effectively meaning that merchants are

bound to sell at the advertised price.

b o e

V7. Carlill v Carbolic Smoke Ball Company (1893) 1 QB 256

18. R v Clarke (1927) 40 CLR 227.
19, See [9.60),

. Mml Society of Great Britain v Boots Cash Chemists Ltd [1953] 1 QB 401.
s jety of Gr

S vt w
9 SEERRREMI R



86 Construction Law in Australia

S

Traditionally, the advertisement and calling of tenders, for eXampj
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This situation has changed substantially in recent years with the o
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is submitted.* The ground-breaking case in Australia was Hughes A%
Systems International v Airservices Australia.”® In other words, an invitor
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with the request for tender, to conduct the tender process according to g,
advertised procedure. As an example of the way courts approach the jsgy
of the obligations imposed under process contracts, see Ipex ITG Pty L4d
lig) v State of Victoria.?* -

Standing offers

[5.90] Standing offers are also common arrangements in construction con-
tracting. These are agreements to supply goods or services at a particular
rate and on pre-agreed terms as and when required, see generally Synergy
Protection Agency Pty Ltd v North Sydney Leagues’ Club Ltd. Each order pi-
duces a separate contract. A standing offer can be revoked at any time, but
only as to future orders.

Defects in acceptance

[5.100] Acceptance must be a complete and unqualified acceptance °¥“" |
terms of the offer. A conditional acceptance or a counter offer may consfifé!
a rejection of the original offer which may not later be able to be a

However, such a conditional or counter offer may itself be «'=le-"31’hed by
original offeror.

Alternatively, it may be that the offeree’s response is not in fact 2 counte”

. 4 '-

offer, and therefore rejection of the original offer but merely an eng md‘ x
the offer. This is a distinction that has great importance as to the CO;CM‘ 1
effect of the statement but often may be difficult to work out It P 1

\

21. For discussion on tendering generally, see [9.110] ££. - 1 3
22. Hughes Aircraft Systems International v Airservices Australia (1997) 76 FCR 1 5}.' )1 A

Bell M, “‘From an Invitation to Treat to an Invitation to Tread ... Warily” "o ps®
59 and, as to subsequent cases, Levin D, “The Unsuccessful Tenderer - “S’M

§

23. Hughes Aircraft Systems International o Airservices Australia (1997) 76 FCR -
24 IpexITG Pty Ltd (in lig) v State of Victorig [2012] VSCA 201.
25. Smwmwmywumsm Leagues’ Club Ltd [200]
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it will come down to the intention of the parties as manifest through their
words and conduct. For example, if a sub-contractor offers to undertake
work for $100,000 and the head contractor replies that they will accept their
tender if it is for $90,000, this is likely to be a counter-offer; on the other
hand, if the head contractor replies “could you do the work for $90,000?”,
this could be seen as simply an enquiry which leaves the original offer open

for acceptance.

An acceptance “subject to contract” is generally not an acceptance at all.
However, as is discussed in [5.60] above in relation to intention to be bound,
the use of particular forms of wording may not be the end of the story. Thus,
where the language used by the parties discloses an intention in the parties
to be immediately bound by the terms they have agreed upon whilst also
intending that those terms will be reduced into a formal document, a binding
contract exists immediately between the parties. This is often the case in a
building contract where the execution of the formal document does not take
place until well after the work has commenced.

Problems may arise where parties intending to be bound are in fact not in
agreement as to the precise terms of their apparent contract. The tendency
for such issues is inherent in construction projects, which involve highly
complex obligations and activities yet often the agreements are documented
in a shorthand manner. Provided that the parties have agreed upon the terms
essential for their contract to operate, this will generally be sufficient for the
u formation of an enforceable contract. Courts may be competent to “fill the
* gaps” (in the details of the bargain) by implication of obligations in limited
circumstances. Courts are less likely to be competent to “fill the gaps” in
major commercial undertakings, Or novel or complex barga}lns, see Trawl
Industries of Australia Pty Ltd v Effem Foods Pty Ltd Trading As “Uncle Bens of

Australia”® and, further, [5.150] and [9.150].

Where a tender is conditional, but the acceptance and the formal executed
contract do not include the proposed conditions, the contractor generally
will not be able to rely on the conditional terms of the t.end_er. It may be
that the conditional acceptance constitutes a counter—off‘er in different term’s:
which may be accepted. The resolution of the so-called “battle of the forms

is generally a question of construction but may be resqlved_ by examina-
tion of the offer/counter-offer process, €€ White Industries Limited v Piling
Contractors Pty Limited” and Butler Machine Tool Company Lzmzted v Ex-Cell-(zz
Corporation (England) Ltd.* See further Tekdata Interconnections v Amphenol

—— o e e

S ———
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Time when acceptance effective

[5.110] Acceptance is usually not effectiv
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up with the detailed implications for contracts of such communications,
default positions are set by the Electronic Transactions Acts in force in each
jurisdiction. Es.,sentlally, for example, unless otherwise agreed, communi-
cation is effective once it reaches the addressee’s electronic address (in the
case of a designated electronic address), and the addressee must become
aware that the electronic communication has been sent to the addressee’s
electronic address (in the case only where an electronic address has not been
designated)-35

By contrast with acceptance, revocation of an offer will only be effective,
meaning that the offer can no longer be accepted to form a contract, when it
is actually received by the offeree. So long as the offeree learns of the revoca-
tion by some reliable means, it will be effective. A revocation by a tenderer
communicated to a representative of the principal, for example, the superin-
tendent, will normally be effective and a principal cannot purport to accept
on the grounds that the advice was not received personally. See also [9.60] as
to the withdrawal of tenders.

Consideration

[5.120] The third essential element in the formation of a simple contract in
common law countries like Australia is the presence of “consideration”. This
is the value or benefit given or promised by one party in return for the other
party’s promise. Common forms of consideration in construction contracts
include the payment of money, the supply of goods and the performance
of work.

When asked to enforce an agreement, a court has to determine that some-
thing of value has been given which is sufficient in law to support a contract.
This does not mean that the amount of consideration must be a particular
amount or even a reasonable amount, it just has to have some “legal” value,
hence the old saying that “a mansion can be bought for a peppercorn”.

Consideration must not be too vague or indefinite, and not mgrely .the per-
formance of a moral obligation or a sense of obligation. Co.nsm'leranon also
cannot be simply the performance of a pre—exi‘st.ing legal obligation or a pub-
lic duty, Having said that, courts have been willing to allow the peFfon?ance
of an existing legal duty to be “good” consideration where there is a “prac-
tical benefit” to the offeree, see Musumeci v Winadell?® and further, Wolfe v

Permanent Custodians Limited® and Cohen v iSoft Group Pty Limited.*

e ——
%, . ' tions Act 1999 (Cth). The Acts of each of the
See, for example, s 14 of the Electronic Transactio :same SR AL I

States and in substantially th )
Effecﬁven;se rcl;}t?ﬁricz;t‘;t:;: Communicated by Electronic Means, or Does the Postal
Acceptance Rule Apply to Email?” (2009) 26 JCL 68.

. Musumeci p Winadell (1994) 3¢ NSWLR 723,
X Wolfe v Permanent Custodians Limited [2012] VSC 275,
- Cohen y iSoft Group Pty Limited [20121 FCA 1071.
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a construction contract (where, as 1S usuall? th.e La;@ where Progress Pay.
ments are provided for, it follows the WQrk' being done by the COntrayy
does not constitute “past”, and ther‘etore, iny alldf COI\'SIC'iEI'atIO‘n. Rather, ‘1
principal’s consideration for the bulldgr s work is by way of its Promise ,
pay at the time the contract is entered into.

Where a debt is owed, an agreement to pay par’t of it may be'insufﬁciem..I
support of a promise to forego the balance (the “rule in Pinnel’s case"®)

Capacity

[5.130] Whilst not precisely an element in tl.1e. formation of a
the legal capacity of the parties is key to the validity of the contract. Notg) -
persons are capable of being bound by a contract, and others are restricted
in the scope of their contractual capacity. The more important classes wify
restricted contractual capacity are considered separately.

A “minor” or “infant” is a person under the age of 18 years. There are lin-
itations upon their capacity to contract under the law in each State and
Territory: these vary between jurisdictions and are based upon common law
principles and various legislation. In New South Wales, the Minors (Property
and Contracts) Act 1970 (NSW) provides an overriding code regulating con-
tracts with minors. It operates on a presumed binding intention by minos |
participating in “civil acts” and sets out the circumstances in which theymaj
be set aside. In the other States and Territories, generally speaking, minos.
will be bound to pay a reasonable price for “necessaries”, being those goo

which are necessary and suitable to their condition. Contracts of service 0f

the benefit of a young person will generally be valid; however, limitatio®
are placed on contra |

cts for purchase of property and shares.

39. Pinnel’s case (1

a 602) 5 Co Rep 117,,

See, respectively, [5.330] ang [5.350).
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amount (currently $3,000) without disclosing the fact of thei %
Act imposes penalties in such cases, or where I their status.* The

by the trustee » and if completed before interven-
tion by ]

A most important restriction on contractual capacity is that applying to cor-
porations. Certain corporations, such as local councils or statutory corpo-
rations, may only contr.act within the powers provided under the statute
creating them. Corporations generally may be restricted to entering contracts
only within the powers and objects set out in their constitution. Further, a
corporation must enter contracts with the required degree of formality, pri-
marily associated with their execution (see [5.210]). Contracts made beyond
the powers granted to the corporation are generally said to be ultra vires

(“beyond power”); however, the Corporations Act 2001 (Cth) has to some
degree modified this position.

CONTRACT TERMS

[5.140] Even where the existence of a contract is not disputed, the defini-
tion of the precise terms and their intended effect will often cause problems.
A contract may be wholly oral, in which case, if there is a dispute, its terms
are determined by evidence as a question of fact. Where the contract has been
reduced to writing, it is usually a matter of construction of the terms, with
the presumption, known as the “parol evidence rule”, that the agreement is
entirely reflected in the written instrument. Sometimes, however — and this
often applies in respect of building contracts, especially those using standard
forms - the contract document is not a complete record of the agreement, or

it fails to record particular statements that were meant to have contractual
effect.

Ifa court is willing to “look outside the four corners” of the written contract
to ascertain the agreed intent, it will first be necessary to determine what
statements have been made, either orally or in writing. The second step will
to determine which of those statements were intended to have legal effect,
and which were merely representations not intended to be part of the con-
fract. It will also be necessary to consider what terms may be implied into
contract, and lastly, what relative importance is to be given to the terms

of the contract.

Terms and representations

(5.150] Statements made during the negotiation of the contract may be
intended only to improve the bargaining position of the person making
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them and not to form part of the contract. Th}e\se are ;eferred to ag « o 1
representations. The effect on the contract when SLIIC brepresemations ‘
incorrect or misleading is considergd below. It mg also be neces§ary t0 con.
sider the provisions of the Austra{zan Consumer aw (ACL),.WhICh Provig,
remedies for misleading or deceptive representations made in th

e COUISe of
business (see [3.140]).

There is no precise test as to whether a pre-contractual Tepresentyy
becomes a term of the contract; however, the.court.s would consjde,
intention of the parties and the circumstances in which the statement Wwag
made. Considerations include the proximity of the statement to the a
ment being reached, and its form. Where the agreement is oral, a
1
1
1

statemm
is more likely to become a binding term.

Express and implied terms

[5.160] The terms of a contract are characterised as express or implied, the
former being matters which the parties have actually turned their minds 1
Express terms are easiest to identify in the context of a written contract; :
are the clauses and other matters which are actually written into the con-

tractual document. Having said that, express terms exist in oral contracts
as well.

Implied terms are those which, whilst unstated, will nonetheless be held by
a court to form part of the contract. There js a variety of classificationsand
terminology for implied terms, but a commonly used categorisation is info
those implied by statute, by custom and usage, from the facts of the partict-
lar contract, and by law as an incident of the particular type of contract.

As examples of terms implied by statute, the Sale of Goods Act in each Staté
. pOses terms as to fitle, quality and fitness of goods sold. The ACL al
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The leading authority on the implication of terms as a matter of fact (or “ad
hoc”) in a particular case is the Privy Council decision in BP Refinery Pty Ltd
o Hastings Shire Council # It was observed that:

“for a term to be implied the following conditions (which may overlap) must be
satisfied: (1) it must be reasonable and equitable; (2) it must be necessary to give
business efficacy to the contract, so that no term may be implied if the contract is
effective without it; (3) it must be so obvious that it ‘goes without saying’; (4) it

must be capable of clear expression; and (5) it must not contradict any express
term of the contract”.

Whilst it is by no means the case that courts dogmatically require all five
of these criteria to apply, for example, see, for example, A-G (Belize) v Belize
Telecom Ltd* where the Privy Council considered that the list in BP Refinery
(Westernport) Pty Ltd v Hastings Shire Council (1977) should not be regarded
as a series of independent tests which must each be surmounted and fur-
ther see Grocon Constructors (Victoria) Pty Ltd v APN DF2Project 2 Pty Ltd*,
it remains the touchstone for implication of terms into a particular contract.
Codelfa Construction Pty Ltd v SRA of NSW¥ provides a prominent example of
the implication of implied terms in a construction context. There, the High
Court found that, once a term has been implied into a contract, that decision

may act as a precedent in similar contracts and parties may be bound in all
such contracts by a like term.

Conditions and warranties

[5.170] Having identified the terms of the contract, it may be necessary to
determine the relative significance of those terms. This is because the law
has traditionally treated terms of the contract as falling into two catego-
ries and treated breaches of each type of term differently. The distinction is
Particularly relevant when it comes to the consequences of a breach of the
term: where the breach is of a term that is less significant, called a “war-
fanty”, the remedy will be damages only. Where the breach is of an “essen-
Hal” term, also called a “condition”, the innocent party may be entitled to
terminate the contract, as well as being entitled to claim damages.*

Emﬁauy, a4 warranty is a term subsidiary or collateral to the main purpose
of the contract, whereas a condition is a term that “goes to the root of the con-
t“_‘d". so that if a breach occurs, the performance of the rest of the contract
Will not be capable of execution as originally agreed.*

\___

: ”%“VWBHmﬁngsShm Council (1977) 180 CLR 266.
" A-G(Belize) o Belize Telecom Ltd [2009) 1 WLR 1988.
* Grocon Constructors (Victoria) Pty Lid v APN DF2Project 2 Pty Ltd (2016) 32 BCL 193.
:' el Construction Pry Lid o SRA of NSW (1982) 149 CLR 337.
* € hurther, the discussion on termination at [5.420].

pers v Bancks (1951) 83 CLR 322.

(]
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~mining whether a term is essential or jp

al process for determining ; i :

zhe 1e§s 2imari1v upon an objective assessmcnt of how lmmrmntm
: et}())e tr;\e erties This is a matter of construction of the contract rathe

is .

r
enquiry of the parties as to what they actuglly inte_nded. Parties often se&:
influence this assessment by giving a part}cula.r htl.e‘ to a term, for ¢
they might say that “al] terms relating to fime in th1s: contract are essang: 1
but the courts can look behind such termmology to find out what stagys =
intended for such terms. For example, construction contracts often refery, d

of the express terms being “general conditions”, and it is common for pag;
to “warrant” certain matters. The legal approach anticipates that the par

might be using this terminology in their technical leg.al sense rather thany,
indicate that the terms are intended to be essential or inessential.

In recent years, the dual distinction between essential and lnessentu] fermg
has been regarded as of less significance and it is often criticised. Moreover
the High Court has confirmed that there is a third category of terms, knows
as “intermediate” or “innominate” terms because they sit between essential
(conditions) and inessential (warranties) terms.*

The difficulties inherent in trying to adopt a distinction between conditions
and warranties are well illustrated by modern building contracts: it would
be impossible, for example, to say that in all cases a liquidated damages
clause is essential, and thus a condition or, for that matter, that a nofice
provision is always inessential and thus a mere warranty. For this reases,
it is usual for building contracts to have detailed regimes dealing with

default and termination, a key part of which will be to define the typese

default which allow the innocent party to move towards termination of the
contract.’!

Incorporation by reference

[5.180] Many contracts are made without formality but with the intenfie®
at least on the part of one party, that the contract be based on, or incorP>
rate, certain standard or written terms. This may be done orally or &

Ing. As a general rule, however, unless disclosed prior to formation of ¥
agreement, the relevant term or form will not form part of the cont#® |

Rinaldi & Patroni Pty Ltd v Precisi _ M
Ltd & Anor v Morgan Cons recision Mouldings Pty Ltd,” but see 5“#“"' o

prior to formation were fi :
ound to b .
where a contract is entere € Incorporated by reference. Nthe 65

terms which applied ; S part of a course of dealing betWE?ﬂ :
agreements. PPlied in earlier contracts may be found apphcable »

Koompahtoo Local Aborio:
riginal Lan X ;

51. See, further, [9.760] to s d Council p Sanpine Pty Ltd (2007) 233 CLR 115.

52, '

Rinaldi & Patroni Pty Ltdp p
53. :

recis; :
Sutfstone Pty Lid & Aoy o g - CUIdings Py Ltd [1986] WAR 131.

M .
or8an Consulting Engineers Pty Ltd [2017) 2 Qd R -

A
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fn building contracts, a common problem is the extent to which terms
contained in documents referred to in the executed contract documents are
effectively incorporated. As a general rule, a document may be incorporated
by reference if there is no ambiguity, and the parties’ intention to this effect
was clear.” However, if there is an inconsistency, then the whole of the docu-
ment and its terms may not be incorporated, see Cable (1956) Ltd v Hutcherson
Bros Ltd® where it was held that a “basis of tender” clause in a specification
was not part of the contractual obligation.

It is not uncommon for a contract to be concluded by correspondence which
refers to standard terms. Only to the extent that there is certainty will such
terms be incorporated, Smith v South Wales Switchgear.*® Often attempts are
made to rely upon arbitration clauses incorporated by this means, see Behmer
& Wright Pty Ltd v Tom Tsiros Construction” and Conagra International v Lief
Investments,*® and see [8.240] in relation to the incorporation of head contract
terms into sub-contract conditions.

Exclusion or limitation clauses

[5.190] Contracts, particularly commercial “standard forms” prepared by
suppliers of goods or services, often contain terms which attempt to limit
or exclude the liability of either or both of the parties. A person contracting
with such an organisation has little choice but to accept all conditions which
the organisation offers, whether the conditions are known or not. For this
reason, such forms are sometimes called “contracts of adhesion”. As a conse-
quence of this, where an onerous clause, such as an indemnity or exclusion
of liability, is ambiguous, the courts tend towards construing such clauses
contra proferentem, that is, against the party which put the contract for‘wgrd
or otherwise seeks to rely upon it, see, for example, Andar Transport Limited

v Brambles Limited.”

Courts have also demanded that in order for an organisation to rely upon
an exclusion clause, the organisation bring that exclusion clause to the cus-
tomer’s notice, see Oceanic Sun Line Special Shipping Company Inc v Fay® in
the context of “ticket” cases. Failure to do so may be a factor the court can
take into account in determining whether such a contract term in a contract
made with a consumer or a small business is unfair and void under Pt 2-3 of
the ACL. 6!

|

Modern Buildings Wales Ltd v Limmer and Trinidad Co Lid [1975] 2 All ER 549.
Cable (1956) Ltd » Hutcherson Bros Ltd (1969) 123 CLR 143.

. Smith v South Wales Switchgear [1978] 1 WLR 165.

- Bmer & Wright Pty Ltd v Tom Tsiros Construction [1997] VSC 54.

. Conagra International v Lief Investments (1997) 141 FLR 124.
- Andar Transport Limited v Brambles Limited (2004) 217 CLR 424.

Oceanic Sun Line Special Shipping Company Inc v Fay (1988) 165 CLR 197.
- See (3.160],

g9 X

2 8 8
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form € incorpora®™ however. For example, it i l\ §
fhe s do not K0 this, I liabili 0t uny,
| - e excePiO™ L oir contractual liability by re{%:-
of liability hm:ance coverage. Moreover, limitas: W
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*m' s o to exclude liability must jn :
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‘ o harm Pty Ltd.** Where the agreement is not g 5
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ﬁd whether it excludes liability in the particular case, will be a questi
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interpreted contra proferentem, see Darlington Futures Ltd v Delco
Pty Ltd
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liability in tort (see, generally, Chapter 6) when providing a report.
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Australia Limited.®* Contrast the Victorian decision in Bri '

Ltd v Multiplex Constructions Pty Ltd in which it was heldg’:t?;: : :;:tarlelladﬁz
time limitation of 7 days upon the making of a claim did not preclude a
claim for misleading and deceptive conduct.®’ Therefore, contractual mMes
seeking to limit the consequences of such contraventions typically do so by
showing that the parties have agreed that one or more of the elements of
such statutory liability do not apply in the circumstances (for example, that
the relevant conduct is not in fact misleading or deceptive) or that the rele-
vant loss has not been caused by reliance upon such conduct.

Whilst these basic principles are relatively easy to state, the effectiveness of
disclaimers in relation to misleading and deceptive conduct is an area of law
sitting directly upon the fault line between two substantial forces in Australia
law: consumer protection and commercial freedom of contract. This remains,
therefore, a dynamic area in the case law and statutory reform, making it
all the more important to seek specialist advice in relation to the drafting of
disclaimers and disputes arising from them.

Collateral contracts

[5.200] Where mere representations made in the course of and prior to
entering into a contract are not incorporated into the agreement, the party
relying upon those representations may nonetheless be able to claim the
existence of a “collateral contract”. Such a contract is based on the promise
or warranty relied upon. For a collateral contract to exist, the representation
or warranty has to have been intended to have contractual effect.

Take, for example, a situation where a contractor is reluctant to enter into a
building works contract with an owner because the latter was late in pay-
ing invoices on a previous project. However, d}lring negohatlons,'the owner
reassures the contractor by saying that they will pay progress claims within
three days of certification, a relatively short time compared to that pro-
ZidEd for in most commonly used standard fox;m;, Se; J Sg:ge tlé‘:esxlri é’ ;y\
td v Blakney.™ i ding this representation, however, rit
Contract later sigmt;séa; parges givegJ no indication as to the applicable

Payment period,”
The basic contractual position wo

utory provision, such as under .
Contractor could only expect payment wi

uld be that, subject to any overriding stat-

b
curity of payment legislation,” the
- thz a reasonable time, by reliance

WSC 1122
: ' . - Ltd [2018] VSC 246.
i Brighton Australia Pty Ltd v Multiplex Constructions Pty

:0' Tl Savage & Sons Pty Ltd v Blakney (1970) 119 CLR 435.
s 9.450] as to these timeframes.
See [9.520}-{9 549,

e el
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jes; in turn, the €0 .+ contract. umngthatﬂ\e
the parties; I forms part of their con

shorter period . e contractor might”succe.ssfully be' able t,
However, in this ;‘f;‘:rtl‘l‘::a veollateral contract”, as it seems likely
that the prOVISlO

relevant elements apply:

the statement is independent of, but related to, the buﬂding Workg
¢ First, the
contract.

i in contract in reliap,
r entered into the main ¢ e upoy
. Secondly'_ﬂ_‘e ?Oi::t:acc:gtractual sense, such entry forms the considery;
?ﬁfﬁﬁm underpinning the binding nature of the provision,
y

e Thirdly, and related to the second point, the owner likely intendeq the
provis}i’;n to induce the contractor to enter the main contract.

* Fourthly, the provision is consistent with the terms of the main Contragt
that is, the main contract does not expressly deal with payment Provision,

Hence, the owner might be contractually bound to the representation of a
three-day payment period even though it does not appear in the signed
contract.

A different type of “collateral warranty” is sometimes said to arise where a
principal, on the basis of warranties as to quality of goods or services bya
sub-contractor, nominates the sub-contractor and subsequently relies upon
the collateral warranty in a claim

. against the sub-contractor. Such a claim
succeeded in Shanklin Pier Ltd v Dete] Products Ltd

where representations

that

; S for “simple . Preceding section related to the formation
With mypyar Ple” contracys that j : rties
. Y supportip, . 1t is, bargains between the pa
It is, ho & Pro
Wever, also pog ibie f;:“:ecs Or other

valid forms of consideratio™

ontract to be enforceable, even though
7. See(s 23
7. Aschitecy, U Detey Products 1,
1
ml&gz,&??’l:;e; o e 1951) 2 kg g,

) Noteg _ "
= ‘P“‘”nls?n Warranties and to the Form of WAT™"
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only one party is promising to do something, if it is framed and executed
asa "deed”.

Commonly encountered unilateral undertakings of this type in construction
projects include some forms of parent company guarantees and suppliers’
warranties. Moreover, even where there is consideration onboth sides, parties
might agree to document their contract as a deed in order to have extended
limitation of actions periods apply.”® Apart from gratuitous undertakings,
certain other contracts are required by law to be under seal. Moreover, stat-
utory corporations such as municipal councils and government authorities
must observe the formalities and limitations imposed by the specific Act

which created them and any provisions applying generally to such entities,
see, for example, the State Owned Corporations Act 1989 (NSW).

The principles underlying the enforceability of deeds are ancient and com-
plex but revolve around the document being “signed, sealed and delivered”.
In the modern sense, this generally requires that the promise must be made
inwriting, signed (in the case of a company, by an authorised officer or attor-
ney and attested to by at least one witness) and expressed to be executed as
adeed. Under s 127 of the Corporations Act 2001 (Cth) most companies are no
longer required actually to use a seal.

The deed must also be delivered to the other party, although this formality
can be completed merely by actions indicating that the deed is intended to be
binding and binds the party which has executed it upon such delivery, even
if the other party has not yet executed it. For this reason, escrow arrange-
ments often apply to the execution of deeds and care must be taken with,
for example, the dating of such :nstruments, see, generally, 400 George Street
(Qld) Pty Limited v BG International Limited.”

Ambiguities and inconsistencies

(5.220] Contracts for major construction projects rarely suffer from an
l“s“fﬁCiency of documentation and more often are sought to be exprefs.ed in
an abundance of material. Apart from the “instrument of agreement” itself,
Page where the parties sign the contract, sometimes produced as a part
the conditions, there will often be appendices including special conditions
nd schedules of items requiring completion, correspondence attached or
Ncorporated by reference and separate bundles of documents including the
“Ontract plans, the specifications and, where applicable, the bills of quanti-
ties or schedules of rates.

n\edi abundance of material does not, however, ensure that' there will be no
te or doubt as fo the pa_rty's intention Or the meaning of the terms.

There may, for example, be inconsistencies between similar provisions in dif-

. documents or there may be ambiguities
E \---_ oy
|

k2

in the terms themselves.

£ (Qld) Pty Limited v BG international Limited [2010] QCA 245.
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Interpretation of contracts

. Where the contract is recorded in written docqnmnts,_the task of
E:?)rzl:t?'t]lcﬁon of that contract is, fundamentally, to determine the lnt?nhm of
the parties by reference to the words used in those documents, reading them
as a whole. The judgment of Allsop P in Pmnkl-ms Pty Ltd v Metca'sh M :
Ltd™ provides a comprehensive and detailed discussion of the principles of
contract interpretation as they generally apply. 4

f‘“‘ 18

The contract itself may assist with the process of interpretation by any of j ]
of the following types of provisions: |

* definitions of critical words or expressions within the documents he

selves (see, for example, section S of the standard form ABIC MV
and cl 1 of AS 4000-1997);%

* an order of precedence of the various contractual documents to :

in the event of inconsistencies or ambiguitie ¥
MW-2018); and guities (see, eg, cl B2 of

* provisions for the resolution of discrepancies by the superinter C

Nd

for example, cl BI of ABIC MW-2018 and cl 8.1 of AS 4000-1997)

78. See, '“PeCﬁvely, 5.
79. Franklins Pty Ltd »

80.  See Chapter 10
5% Mﬂggburyu

10 Batgan g IR
HWM)_ME“,""‘“\_ forms generalty,
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have considered the issue.

Complications arise when evidence of such negotiations are relied upon
to support an asserted implied term or a5 part of a claim based on mis-
leading and deceptive conduct. Thus, there are a number of exceptions
to the rule. The first relates to evidenc

uncertainty, see, for example, Codelf
Ltd v Wright Prospecting Pty Ltd,®* and B & B Constructions Pty Ltd v Brian
A Cheeseman & Associates®* deali

ng with the meaning of “variations”.
Further, evidence may be admissible of the rejection of a term which is
sought to be implied.

An example of the use and limitations of evidence of surroun
stances and negotiation is Walker Civil Engineering (Qld) Pty Ltd v FA Pidgeon
& Sons Pty Ltd,® in which the correspondence prior to a lump sum agree-

ment as to a rate for the execution of particular work which, it was claimed,
was not included in the lump sum works, was admitted.

ding circum-

Evidence of pre-contractual negotiations and Tepresentations may be
admissible in support of extra-contractual remedies including proc?edmgs
under the ACL, and evidence of existing facts known to both parties may

admitted as evidence of the surrounding circumstances which may be

considered in order to resolve ambiguities or uncertainty as to the parties
Intentions,

Another category of extrinsic evidence which is, as a gemiral ;Lclils,c tm:ll:i;u;

sible as an aid fo construction is evidence of subsequen CﬁcemEc,l during’

evidence of how the parties dealt with or t.reated the terrgs ecac:l ey
performance, see Hide and Skin Trading Pty Ltd vP CLtd37 e i

Ltd % EA Tradersllnsurance Company Ltd v 5av0y i A

Pty Ltd v BAB Pty Ltd.*

\‘

: 49 CLR 337.
"% Cadelfa Construction Pty Ltd v State Rail Authority NS vlj,tt(ll(gz)zl)S; 256 CLR 104.
] ing Pty
83, ¥ Wright Prospecting . SWLR 227.
8 ;‘:H:C’WBM M-mmg: wL[;tdd vBrierf A Cheeseman & Associates (1994) 35 N
¢ ' tions Pty Ltd v

3 BCL 345.
- gineerin Ltd v FA Pidgeon & Sons Pty Ltd (1986) o
- B - ' t Traders Ltd (1990) 20 N SWLR 310.

[1993] 2 VR 343.
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B | construction
Maxims " of lega rinciples referred to above,

veneral P 8 £ , , .m
[5.240] rt}paﬂalfg‘:‘“i‘:xﬁn s" of constnlcﬂ(;r\ \séxxct'\ may a;smt the p.ﬂ% E
or of 50-C e the issue w
numbe ¢ ‘bitrator called upon t0 resolve ere the Precigg
or a judge or a t be discerned even with the

0
meaning of a term Of adence or from an overall view of the dg

tance of admissible evi

These include the following:
referable to an unreasonable one: As the Hi

roadcasting Commission v Australasian Perfopmin.

hoice between two possible intap_ a2
“that will be preferred which will avoid consequences which appeqy
be capricious, unreasonable, inconvenient or unjust, even though
construction adopted is not the most obvious, or tlile most grammatic
accurate”. This does not apply where alternative interpretations ar
possible and cannot be used to mitigate clearly unreasonable terms.*

e The ordinary meaning will be given in the context intended: In constry
term of a contract, a court will give to the words used any ordina:
or technical or trade use that the parties intended unless to do so
1llog1cal ‘ Iy g

» A valid meaning is preferable to one that will make the term void: This
sometimes lead to the correction of obvious errors in the docu
court and giving definition to loose or general lang 1a ge

® The surrounding words may assist in ascertaining the meanir ;
word: The contract must be construed as a whole, 4 reaning
as practicable, to each of its provisions, that is theeﬁec 5!. ,
understanding of the part. g i

® Where a class of things is mentioned ey
mention{:d may be excluded: This rl;elxepresslyrotﬁa {
phrase inclusio unius est exclysiq gl

Jt|_h"

o A reasonable meaning _is p
explained in Australian B
Right Association,® given a C
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after the general phrase has excluded the operation of the rule. The use
of “(without limitation)” after “including” is a common way of dealing
with this.

 The contra proferentem rule: The author of, or the party relying on, a clause
which s ambiguous will have it construed against them: Described as a rule
of last resort, other than in respect of particularly onerous clauses” and
applying only in the event of ambiguities, this rule generally applies
against the person who prepared the contract document and wishes to
rely upon a term inserted for his or her benefit which is capable of alter-
native interpretation.

Unfortunately, many construction contracts include words and phraseology
<hich are inconsistent and unclear at best and dangerous at worst. This often
-esults from the proliferation of documents making up the contract and the
enthusiasm of those preparing the specifications and other technical doc-
uments to cover the field. It is also very important to note the distinction
between meanings of words used by architects and engineers, and the mean-
ing given to them by lawyers. For example, an intended subjective “rea-
sonable” may be construed objectively, and the duties expected of a person
providing “supervision” may be much greater than the intended managerial
superintendence.

Rectification of contracts

[5.250] Where there is a mistake in a contractual document, the parties are
free to agree to amend that matter so that it reflects the true agreement. The
court may also order such correction, by way of “rectification”, if the party
seeking such an order is able to provide “convincing proof” that the parties
have mistakenly failed to record the true agreement reached between them,
see, generally, | M Kelly (Project Builders) Pty Ltd v Toga Development No 31 Pty
Ltd (No 5/ and see further Simic v New South Wales Land & Housing Corp.*

Rectification for such a “common mistake” provides an exception to the
parol evidence rule discussed in [5.230]; in other words, in determining
Whether rectification will be granted, the court is attempting to ascertain
What the parties had actually agreed rather than what was recorded in the
t” The remedy is equitable and consequently is discretionary and

™May not apply where there are alternative remedies. Rectification is rarely
granted in practice, but an example of it being ordered is M R Hornibrook Pty
v Eric Newman (Wallerawang) Pty Ltd.* There, a sub-contract which did

S ———

:: See [5.190),

9‘: Ifd Kelly (Project Builders) Pty Ltd v Toga Development No 31 Pty Ltd (No 5) [2010] QSC 389,
Simic v New South Wales Land & Housing Corp (2016) 260 CLR 85.

9% | 15280 as to mistake generally.
“M Pty Ltd v Eric Newman (Wallerawang) Pty Ltd (1971) 45 ALJR 523,
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n\‘f v
and fall provisit

<atisfied are that

particulaf provision;

o the mistaken party (
the omission or inclusion and that i

(or does not contain) a :
o the other party (“B”) was aware 0

was due to A’s mistake; P
o B fails to draw the mistake to A’ attel_ltlon'm circumstances wl_1 ere equity

would require such disclosure (essentially, 1t would be unconscionable ngg

to do so); and
o the mistake is to B’ benefit.”

GROUNDS ON WHICH CONTRACTS MAY BE
UNENFORCEABLE

[5.260] There are a number of situations where, although all the elements
required of a valid contract are present, the contract will not be legally effec-
tive. These defects result variously in contracts being void, voidable, unen-

forceable or illegal.

A void contract is one which, from its inception, has no legal effect and creates
no rights or obligations. A voidable contract is one which one of the parties is
entitled to affirm or reject, the contract remaining valid until rescinded. An
unenforceable contract is a valid contract in substance, being an agreemmf
cc,frea&ing rights and obligations, but because of a technical defect in the form
pvs W?ﬂm::ld,vﬁr one or both parties cannot enforce it in a court of law:
. s i Conhi:'haﬁtl?layalsobestmck down as illegal by its nature
. manner in which it is performed. No action can be brought on an

illegal contract,

The effecti i

in hadmjc;l'mgﬂahon of a contract may be influenced by 2 flaw

'%Chgt:nuimeconsfmsu;;t',gcl;Ch as a requirement for writing, the failure t0
-ause of a mistake as to the subject or the nat4™®

of the contract, false stay
of an agreement, “nl:sttalfhd by a person which induced the conclusi®”
Pressure on a party to enter into a contract ord

7 See Thonas Bates &
New : Son Ltd
| m’%t;g%

>

F ToAE

(Lingerie) Ltd [1981] 1 LR 505 and Leibler © 7
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Requirement of writing

(5.270] Whilst, generally speaking,
order to be enforceable, some contract
pe void or unenforceable if they are n
notes, bills of sale and hire purchase a
ments is in the Statute of Frauds, a pie

contracts do not require “writing” in
S are required to be in writing and will
ot. These include cheques, promissory
greements. The origin of these require-

ce of legislation enacted in England i
1677 in the wake of the Revolution which brought such political al;lgda;:)cilg

upheaval to that country. A most common form of arrangement subject to

such requirements is contracts for the sale or other disposition of land or any
interest in land.*®

The evidence in writing may be made before or after the making of the agree-
ment but must exist before the action to enforce the contract commences.
Where there is insufficient evidence to show the existence of the contract
alleged, but there has been part performance of the contract by the person
seeking to enforce it, equity may provide a remedy.

In the building industry, there is a requirement in most Australian juris-
dictions that contracts for the performance of “residential” (or “domestic”)
building work be in writing, signed by the parties and sufficiently describ-
ing the work.”” Section 45 of the Builders” Licensing Act 1971 (NSW - sub-
sequently replaced by the Home Building Act 1989 (NSW)) was held by the
High Court not to preclude a right to a quantum meruit based on a claim for
unjust enrichment, see Pavey and Matthews Pty Ltd v Par:tl-.“’o The statutory
requirements and the consequences of the absence of writing are,'however,
different in each jurisdiction. In most States and Territories, a builder may
be entitled to recover a quantum meruit for the benefit of the work done
notwithstanding the absence of a written agreement. It woulfc} sci;fem tsl:c ?(;i
legislative attempts to preclude such a claim hi\tfs ;10;0?;?}0? L: (‘;’Z; son,Pty
example, Gino D’Alessandro Constructions Pty g G’ i1 43 18
Ltd v Sterling Estates Pty Ltd'” and Dover Beach Pty Ltd v Geftine Pty Lid.

Apart from a statutory requirement for writing, .re51de3t1al ];:cl?;?sgul-legﬁ-
lation also precludes recovery of payment by unlicensed con o Pty
ferent ways, some of which seek to preclude recovery ‘;‘“ arf‘i};st st it Yol
94 of the New South Wales Home Building Act St g :

ey i contract was
sought to preclude recovery on any basis when at tr?cee ’fH:l*i?C; pkipiicn
entered there was no home owners warranty Insura P

T o sl e Sk

y and similar legislation in other States and

S —

98. See s 54A of the Conveyancing Act 1919 (NSW
Territories.

9. See, for example, s 7 of the Ho
b Pavey and Matthews Pty Ltd v Paul (19 e 198712 QR e
101, Gitto D' Alessandro Constructions Pty LI U2 ¥

NSWLR 571.

Y02 Lee Gleeson Pty Ltd v Sterling Estates Pty Ltd (1991) 23

248.
8. Dover Begch pry Lid v Geline Pty L4 120%°] pagd

me Building Act 1989 (NSW).
g7) 162 CLR 221.
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. y Transdet By
Eddy Lau C(fmstruclc;t;"'; ]ft 2’ rﬁ;ddze to s 92 of the Home Building Act 1989 (NSW)
sequence O amen

in an attempt to develop 2 policy-

provision has bee
on a “just and equ

Mistake :
. istake by the parties affectip,

: . s concerned with mistake O’ 8 the

{5200} Th;s se;hﬁel;xgnt. Various aspects of this have already been g

formation of an ag vailability of the remedy of rectificatioy,

cussed at [5.250] in relation to the a | .
The nature of the mistake will usually concern a question or issue of s

: luded any recovery of
law. The rule which formerly prec . .
;th'l:je;ntzae? aa:ﬁstake of law has been overturned by the High Court in rela.y

tion to a claim in restitution in David Securities Pty Ltd v Commonwealth
of Australia'® so that the identification of that aspect of the nature of the mjs.

take no longer has the relevance it formerly held.

There are a number of categories of legally operative mistak.e which, once
established, make the contract void. The first is “common mistake”, where

both parties have made the same fundamental error concerning the subject
matter of the agreement. Where the common mistake is about the existenge

of the subject matter, the contract will be void. However, where the subject
matter of the contract has perished, or in fact never existed, the operationof
common or even mutual mistake may be limited where the mistake resuls

from negligence or implicit warranty on the part of the defendant, see McRae

v Commonuwealth Disposals Commission.'®® Where the common mistake is only
about the quality or nature of the subject matter, the contract will not be
void; for example, Leaf v International Galleries,""” where the sale of a painting
thought to be by Constable was held not to be void when it was discovered
that it was not by that artist.

;Ij?: :econq :al:egory of mistake, “mutual mistake”, occurs where both par-
re mistaken but are at “cross purposes”: each has a different under-

The third category, “unj
taken and the other par




appreciate
1% Further elements

i Material factor in the mind of the per-

ut the identity, then
sale of goods, a sub-
In Ingram v Little, 1%

the contract will be void. If the agreement concerns the
sequent purchaser will have no rights to the property.
ogue who was impersonating a reputable
heque because they believed he was that
cover the car from a subsequent purchaser.
Uncertainty as to the entity which conduc
is not uncommon, see, eg, Pethybridge v Stedikas Holdings Pty Ltd."® Where
the fact of the actual identity of the othe

I party is not relevant to the pa
or cannot be established, then the contract may not be avoided, see Phillips
v Brooks.!!

ts business under a business name

Where the mistake is about the very nature of the contract or the document

that is being signed then the contract may be avoided. This plea in avoidance
of the contract is called “non est factum”,

The effect of establishing mistake is that the contract is void from the very

beginning (“ab initio”), and any property transferred or money paid under
€ contract may be recovered. There may also be remedies in equity.

On the other hand (discussed at [5.250]), where both the parties, or possibly
€ven one of them, see Thomas Bates & Son Ltd v Wyndham's (Lfngene) Ltd 12
intended something different from what has been set down in the formal

documents, they may seek rectification of the contract, see, eg, Ryledar Pty
Ltd v Euphoric Pty L td 13

Misrepresentation

[5'290] A representation in this context is a statement of fact relating to the
contract by one of the parties but which does not form part of the cong::ct.
If this statement is untrue, it is a misrepresentation, and its effict may tg
fender the contract voidable. Misrepresentations may l?e either fraudlrlllegxlt

& "ifml)cent”, with a major distinction in the remedies that are available.

As will be seen, remedies are available only in limited circumstances, and

\

8. Taylor v Johnson (1983) 151 CLR 422.
9. Tngram o Litgte [1961] 1 QB 31.

110, Pd"yb"idge v Stedikas Holdings Pty Ltd [2007] NSWCA 154.

L. Phillipg  Brooks [1919] 2 KB 243. ' gty
Thomas Bates & Son Ltd v Wyndham's (Lingerie) Ltd [1

3.
Ruledar Piy L44  Euphoric Pty Ltd (2007) 69 NSWLR 60

12,
13,
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3 t of misrepresentation, a pa Muyst
[5.300] To gainare

: isting or past fact
t concerning an existing or p Made
prove the existence a falsesbt:;z::? when the contract was made, which,
intended to, n !

law, intention or opinion is not engyek
Generally a mere s::i:‘deg;g;pﬁon or opinion of value by a personusgi
M an;:;a glgmt be a statement of fact if a reasonable person would
mgl_p mg::ythey);re not meant to be taken literally: for example, '”I\.Io :
to spend, perfect presentation” in a real estate brochurc: was held, in its cop.
text, to be “puffery” rather than an actual representation that the property -
was free of serious faults Mitchell v Valherie. The distinction between a mis-
representation of fact and mere puffery may, however, be subtle so parties
should always take care not to make unjustified statements: for example, in
Pryor v Given,"® a statement that land was a “wonderful place to live” was

regarded as a statement of fact conveying the impression that the land was
appropriately zoned.

the circumstances, see,

nd Associgtes Insurance Broking Pty Ud .
€vertheless, the general law does recognise

8 Pty Ltd ,
CLR3gy, " Insurgney p - '
8 Pty Lid v
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certain categories of behaviour where staying silent may amount to a mis-
representation. These include:

. “half truths”, that is, making a statement that is true on its own yet con-

veys a false impression as to the entirety of the situation (for example,
stating that the site contains “only good fill” might indicate that it is suit-
able to support the works, yet the owner knows that there is a pocket of

methane under the fill which will require remediation); and

o changes of circumstances, where, before the contract is entered into, the
error of a statement is discovered subsequent to it being made or where
circumstances have changed and this has not been disclosed.

Fraudulent v innocent

5.310] For a misrepresentation to be “fraudulent”, specific characteristics
must be established, see generally, Krakowksi v Eurolynx Properties Ltd. "™ The
misrepresentation must be false, that is, an active intention to deceive must
be shown, and it must be one of fact. The representation must be made with
knowledge of its falsehood, without belief in its truth or made recklessly. The
representation must be made with the intention that it be acted upon by the
other party, and it must actually have deceived that party.

Sometimes a representation may be ambiguous as to its truthfulness; for
example, a statement that a site 15 “good” might be stated with the intention
of indicating that it has ready access to services yet understood by the other
party to mean that it will allow for easy pouring of footings. What is impor-
fant in determining whether the statement is fraudulent is the sense in which
the representor intended it to be understood.

t” if it is an incorrect statement of fact made

A misrepresentation is “innocen :
d made in the honest, albeit careless, belief

without intention to mislead an
that it was true.

Remedies

[5.320] The remedies for misrepresentation ‘ . '
fraudulent or innocent. In either case, the contract will be voidable by either

party. Fraud entitles the party to avoid the contract at law and in equity by
means of rescission and also to seek damages at common law for the tort
of deceit. Innocent misrepresentation has no remedy at common law, but
équity will allow the victim to insist on performance Or to resist specific per-
formance of the contract, or elect to rescind the contract.

on (which applies to both fraudulent and
ves the cancellation of the contract and
ition prior to the contract.

depend on whether it was

The remedy of an action for rescissi
res“locen.t misrepresentations) invol
toration of the parties to their pos

e g frgcs
% Knakouksi Eurolynx Properties Ltd (1995) 183 CLR 563.
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common law position has been made Y

ification of the d the Australian Cap;
Stutory modiBeE” - otion Act 1971 (SA)) and the Pital
Territory (10t

: : ntations inducing an entry in?o a Contract,
innoct;:lnetf and “efgrtg:\:gﬁr;eplﬁein the truth of the representation applies
but a defence O

foresha by far the greatest impact. upon im}ocent Or neg-
’.‘s m.smd"“,;:gn:abg;ﬁ ha); been the TPA and eqmvalel}t fair tradmg leg-
m at strz):te level, dealing with misleading or deceptive conduct in the
course of trade or commerce (see [3.140]), which is now addressed under the
national ACL.

Duress, undue influence and unconscionable dealing

[5.330] There may be circumstances where the courts will find that a con-

fract was induced either by threats of physical or economic injury (duress),
because of the unconscionable exploitation of a relationship of confidence
(undue influence)

: or in circumstances where the contract was entered uncon-

scionably. Such abuses of power may be grounds for having the contract

’:&“‘kd or, depending upon the circumstances, obtaining other remedies

(Such as under the ACL - see [5.350]) which provides for a wide range of

mm~ Each has its own elements which need to be satisfied.

basi : 1

threat may be the party’ €Ir consent in entering into the contract. 'Ihe
O eConomic i 1y’s Person (or that of their close relatives), their

te : ;
<S5, This unsettled area of the law, especially a8

. rests. This is an

v Westpac Banking léloter]e;ts, see, for €xample, Crescendo Management Py

Karam, 2t T, e rpsee f';:d Australia angd New Zealand Banking Gro#p
8 to strike an appropriate balance betweef!




Chapter 5 — Law of Contract 111

o —

wing robust commercial negotiations, which often involve pressure
allo applied, whilst not condoning behaviour which crosses the line, hence,
?‘emfgcus on whether the behaviour is “illegitimate”.

(ndue influence CONCETNS exploitation of a rela}tionship of influence, resu}ting
ina contract made without free.consent. Whl!st undue inﬂuepce is unlllfel.y
to apply in respect of construction contracts in the corpmermal sphere, it is
not inconceivable that the elements could be satisfied in relation to residen-
val work or peripheral arrangements, such as financial guarantees.

In some relationships, such as those between solicitor and their clients, doc-
tors and patient and parents and children, the special relationship of confi-
dence existing between the parties gives rise to a (rebuttable) “presumption
of influence”. It may also be that, outside of such established categories, the
vulnerable party can establish that they place such trust and confidence in
the other party that a presumption of influence should be made, Johnson v
Buttress.'> Where such deemed relationships of influence exist, the domi-
nant party must prove that there was no influence. Where there is no such

special relationship, the party alleging undue influence must prove they

were the victim of “actual” undue influence in that they lost their free will
to contract.

Whilst undue influence looks primarily to the nature of the relationship
between the parties, the vitiating factor of unconscionable dealing focuses
upon their behaviour. In order to gain relief, the party needs to show that
they were under a “special disability” in dealing with the other party such
&}at there was no reasonable degree of equality between them and that the
dl‘sflbility was sufficiently evident to the other party so as to make it prima
facie unfair or unconscientious for them to procure the vulnerable party’s
consent in those circumstances. The significance of the “prima facie” label
s that, once the allegedly vulnerable party establishes this threshold, the
OCﬁm\er party needs to show that the transaction was fair, just and reasonable,

‘mercial Bank of Australia Limited v Amadio.'” There are a number of rec-
Ognized Categories of special disability (including mental disorder, drunk-

g la and emotional dependence), but these continue to evolve within the
W,

P;t::haﬁng. factors noted above apply primarily in situations where there
: 9 Parties to the contract. There is also the possibility that a third par-

A mj ght Viour may render the contract unenforceable. For example, party
B wi enter a contract with party C whereby party A guarantees that party
B ang l’(t:leet its payment obligations under a construction contract between
s s Even though party B is not a party to the guarantee, if party B
Properly in relation to A’s entry into the guarantee, for example, by

g A, that might result in the guarantee being set aside. The elements

N,
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so-called spec;al wives Carcia ¥ Nationa
? in B’s conduct,

s bove apply, the contract will be voidable
Where the vitiating factors “O;‘:daw enter into the contract and the unlay,.

:ﬂ&:duouna;f o?e mmmcilﬁﬁble conduct may act as a defence to actions

{5» 3401 Where ct has the aim or intention of commuitting an illega]
act, or]involves g}gzance by way of an illegal act, then the contract is
illegal and generally unenforceable. The illegality may arise as a result of
stahitory prohibition, either of the formation of a contract of that type, or the
manner in which the contract is performed.

Statutes may expressly or impliedly prohibit the formation of a contract;
such a contract will be “illegal as formed”. It is void and no action lies by
either party, regardless of knowledge or intention. The contract may be legal
as formed but when performed, it becomes a contract prohibited by statute.
It is thus a contract “illegal as performed”, and unenforceable by an offend-
ing party. An innocent party may recover damages for breach of contract and
probably recover any property transferred under the contract.

Where a contract is let. f(.>r the construction of a building in contravention of

a statute, the contract is illegal and unenforceable. If, for example, a contract

;F(;lruz;easm thtle construcuog of a building that will be in breach of regulations
P €, rooms un e - - Y

contract will be illegal. rsized or insufficient boundary setbacks) then the

However, where the con '
’ tr y ¥ g
breach of regulations, the q?ft is properly entered into but is executed I

the breac-h is. Where it is fai] estion of il.legality Yvill depend on how sgrious

Hymix Australig Pty Ltd12 , see Hayes v Cab le,'*> Doug Rea Enterprises Pty b

and, :
ACCC v Baxter Healthcaye Pty L*fg?;’a”y on the role of statutory constructi®”

125 o E
126 ggyes v Cable (1961) 6 g (Nnk s
127 Ac;?ckm Enlerprises Phy Lig y 1 1:
" Baxter Healthp py, Lt:r(nzlgo:)
B2CLR Y
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where regulations prgh%bit alterations to be mad
out further approval, it is possible that the whol
unenforceable Varley v Spatt.’® This situation

eneral, where a contractor carries out certain
on the request of the principal, recovery wou
tor failing to comply with regulations may
does comply.

e to work as approved with-
€ contract will be illegal and
will be relatively rare and, in
work in breach of a regulation
1d be possible. Even a contrac-
recover for other work which

statutory provisions

[5.350] As was discussed in detail in Chapter 3, the common law with
respect to the enforcement of contracts has been the sub

; ject of some signifi-
cant legislative amendment in recent years. Section 18 of the ACL (formerly

s 52 of the TPA and equivalent State and Territory provisions) prohibits mis-
leading and deceptive conduct in the course of trade and commerce (see,
generally, [3.140]). Thus, for example, pre-contractual misrepresentations
which have been relied upon to enter the contract may be actionable.

The legislation (former Pt IVA of the TPA, now Part 2-2 of the ACL) also
prohibits unconscionable conduct in certain transactions'® and provides, in
addition to a right to damages (s 82 of the TPA /s 236 of the ACL), a wide

range of discretionary remedies including orders to vary or set aside a con-
tract (s 87 of the TPA /Pt 5-2 Divs 2-5 of the ACL).1%

The potential scope of the application of statutory prohibition of uncon-
scionable conduct to the construction industry, particularly in relation to
sub-contractors, has not been developed. The terms of s 22 of the ACL, for-
merly s 51AC of the TPA, are very wide and having regard to the discre-
tionary remedies under s 243 of the ACL, formerly under s 87 of the TPA,
there would seem to be many situations to which they could fapply in t'he
construction industry. Unconscionable conduct has been the basis for a claim
for injunctive relief to restrain a call upon a performance or bank guarantee
under construction contracts in a number of cases. The particular um.xsual
drcumstances which prevailed in Boral Formwork v Action Makers™! wxl.l be
fate, but the case is an example of the application of statutory unconscion-
2bility iﬂtervening in reasonably settled commercial affairs, see also Clough
E"Xi"‘fefing Ltd v Oil & Natural Gas Corpomtz’on.132

Further’ the introduction in Part 2-3 of the ACL of restrictions upon and rem-
edies to set aside unfair contract terms may provide relief.for consumers apd
Parties to contracts for the supply of goods or services in the construction

R % T
B. Varley v Spatt [1955] VLR 403.

, See [3.150],

0. Seefa00),

i:; wfpmmk v Action Makers [2003] NSWSC 713.

%E’@"&m&g Ltd v Oil & Natural Gas Corporation [2007] FCA 927.

A AW
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cts Review Act 1980, whichp!'o.

is also the Contra
unconscionable and unjust ¢gp

In New South Wales, there :
in respect of harsh, oppressives

which individuals may seek relief in

unjust terms in contracts which they hay,

entered where under the w, relief would not be available. T,

will apply to building contracts will be limited, see

- m . . . .
circumstances Serurities Pty 1td1®as a result of its limitation of remedies
Holla f “business contracts”.

PRIVITY OF CONTRACT
[5.360] Itisabasiccommonlaw principle that only the parties to a simple
contract obtain legal rights or incur legal liabilities under the contract. Thisis
the doctrine of privity of contract.
' to pay money to C in consideration for B doing work
C will not, therefore, be able to sue A in contract for
payment or B to enforce the performance. An example of application of the
i truction contract is where a provision allows, under cer-
tain circumstances, a principal to pay a nominated sub-contractor '
The nominated sub-contractor may not be able to rely on the provision
the head contract to enforce payment, even where the pre-conditions are

satisfied.

A separate agreement, possibly including a co
c?ntracto-r, might be effective in such instances.
of payment in most States may also permit recovery of payrl‘lent frect:
from the principal if the pre-conditions are satisfied.

There are a limited number of exceptions to the general rule of Pl’i"ity of o2
tract. Qne such exception is the right of third parties who have beert mﬂd
= tthtehemsured to enforce the benefit of an insurance policy, notwithstan
Piy Ltd‘);v:zdmgm a party, Trident General Insurance Co. Ltd v McNiect B:f’;:
b, Lo 'o-qperatrve Bulk Handling Ltd v Jennings Industries d.” hird
s accg: tCSV a:'tsd to some extent an exception, particularly where th e
prty e ad s e ctons of ey (08 S
. G wlg:: , .other possible exception, common in eﬂf‘dw
& a third party becomes entitled by way of 2%

/

llateral warranty by the sub-
134 The provisions of )

133. Toscane v Holland Sec
urities = :
134. See [5.200) FlyLid (1985) 1 NSWLR 148.
135. Trident General Insur
ance o -
136. Co-operative Bulk Handl Co. Lid » McNiece Brothers Pty Lid (1988) 165 CLR W
ing Ltd © Jennings Industries Lid (1996) 17 WAR 257
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o

assignment £9 iy the rights of a party to the contract, or claims to be
ntitled, see Kramer v Prima Homes, '

Certain other contracts made under seal and executed as deeds may also be
enforced by a third party entitled to rights or benefits. Finally, legislation in
the Northern Territory (Law of Property Act), Queensland (Property Law Act
1974) and Western Australia (Property Law Act 1969) provides certain rights
to third parties, though the terms of the statutes are by no means uniform.

DISCHARGE OF CONTRACT

[5.370] Acontract may be brought to an end in a number of ways. Generally

speaking, but subject to the discussion below, the effect of such termination

is to discharge the contract and to release the parties from their obligations

under it. To know when a contract is discharged is important because, after
discharge, neither party can enforce the original terms of the contract; they
can only enforce their respective rights arising as a consequence of the dis-
charge. For example, the provisions in construction contracts for the deter-
mination of the contractor’s employment do not effect a discharge of the
contract whereas a termination of the contract for repudiatory breach dis-
charges the contract, and the party’s remedies are those consequent upon the
termination and not the contract.

Discharge may be effected in a number of ways:

* Where the parties perform all their obligations, the contract is said to be
discharged by performance.

* Express agreement between the parties can also discharge a contract; this
refers, here, to a new agreement between the parties, but it may also be
that the contract is brought to an end via a default regime in the existing
agreement, !

* Where the performance of the contract becomes impossible during the
course of the contract, it may be discharged by frustration.

* In certain circumstances, discharge can result from a breach or repudiation
of the contract by one of the parties.

Each of these grounds for discharge will be considered in turn. In addition,
for Completeness (but not discussed in any detail below), the 'contract may
be djsfhﬂfged independently of the parties, that is, by operation of law, for
tXample, upon the bankruptcy of one of the parties.

Even Where one or more of these grounds applies, there may be restrictions

Upon 4 party’s right to treat the contract as terminated; for example, there
\'-H—u
137,

K"mrvﬁ‘ A) 149.
, rima Homes (1998) 20 SR (WA) | X
133 See FJ&HQ 790] as :0 the operation of regimes dealing with default and termination

U0 Contracts, including the standard forms.

;j‘iff::
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breach or “?pudmnon E’t at the relevant time, FAAL dl-g ' T}Te detaj) of
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thezlse reﬁf:cct:"tzz;; reerl‘ed to in the “further reading S Chapter,

eral contré '

Discharge by performance

ioations consist of the doing of an act

tractual obligations ngc , the
O ele s tha ony exactand complee i A
general ru 3 1Sntitle the party o Tecover payment Or COnsi er:.:xltllon for the act
Contll;;?ltlgﬂrsl veE llinson Brothers Pty Ltd.** Part performance wi generally p
see |

confer a right to part payment.

_however, adopted the view that, in certain circumstanceg
gssiﬁtritasl h;:r(;ormance may entitle the perfﬁfr%:s :gi gazg;im ,f tshee’ for
example, James Birrell Mack and Partners v Evans. o §Sis tha(: h e gen.
eral rule has been applied in construction contracts onb te e ) e other
party to the contract has taken a benefit from the substan 2 performance
and the materials and services supplied cannot be returned. However, just ag

the contractor is entitled to payment, the person for whom thg work is ‘fﬁ“"
is entitled to make a deduction in respect of any defects, Hoenig v Isaacs.

.

Part performance may entitle recovery where the contract is ”diyisible” or
severable, rather than an “entire” contract. A divisible contract is one that
either expressly or impliedly entitles a party to recover payment without
complete discharge. As to whether construction contracts generally are

“entire” contracts see Tan Hung Nguyen & Anor v Luxury Design Homes Pty
Limited "

E

Typically, a construction contract is discharged by performance when the
contractor has completed all of its obligations (

defects liability period), all certificates required

been issued and all payments that are duye have
not been completed in accordanc

a discharge by performance. H

including those during the
by the superintendent have
been made. Where work has
e with the contract, there will not have been
owever, the right of the principal to sue the
contractor for unknown defective work will depend, in part, upon the tertts
of the certificates issued

; under the contract, particularly the final certificat®
and also the applicable limitation of actions legislation. 4

139. Sadies)
140.
141,
142,
143,
144,

v Evans (1984) 1 BC 345

Hoenig v Isaacs [1952] 2 A11 ER 176.

Tan Hung Nguyen & Anor v
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pischa"ge by agreement

5.390] As with the formation of contracts, the

parties may terminate the
ontraCt by a new agreement. The agreement to !

discharge may take a num-
ot been performed, the dis-

e 0
f:?,;gsupported by consideration.

often frame their agreement to discharge the contract as a deed.' The new
agreement between the parties may in fact substitute a complete new agree-
ment for the original. Alternatively, the agreement may be merely to modify
the terms of the original agreement without introducing a completely new
agreement.

The contract itself may make provision for the full or partial discharge of the
contract: for example, the provisions in building contracts dealing with the

termination of the employment of the contractor in certain circumstances
(see [9.760]-[9.790]).

Novation and assignment

[5.400] Novation and assignment are discussed more fully at [8.320]-
[8.360]. It is, however, worth noting in the present context that it is not
uncommon for contracts discharged by a novation of the original agreement.
Novation is a procedure by which one party transfers all its obligations under
a contract and all its benefits arising from that contract to a third party. The
third party effectively replaces the original party as a party to the contract.
When a contract is novated the other contracting party must be left in the
same position as they were in prior to the novation being made. A novation
requires the agreement of all three parties involved.

Anassignment of rights, on the other hand, may be made unilaterally by one
party, subject of course to the terms of the contract. Contracts often include
terms restricting or prohibiting assignments. Such terms have the effect of
making any purported assignment invalid as against the other party to the
contract: see, for example, Linden Gardens v Lenesta Sludge,'¥” where a poorly
drafted clause was held to prevent the assignment of certain rights under the
contract. However, the right to prevent assignment may be lost by waiver,
see Bonacci Rickard (NSW) Pty Limited v Jeffery & Katauskas Pty Limited.'

—————

5. D& C Builders v Rees [1966] 2 QB 617.
146, See, generally, [5.210] and also Flowers v Vesci [2006] NSWCA 342.

47 %&&m v Lenesta Sludge [1994] 1 AC 85.
" Bonacci Rickard (NSW) Pty Limited v Jeffery & Katauskas Pty Limited [2005] NSWSC 726.
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: | The mere fact that Ak ) e
E.M n‘zl“* m(:rt‘ expensive Or more dlfflCLll-t tf}\{an ant1c1}1):ted does n d?n
0 . | 2 . . ‘
}:r *etthe contract or obligations undtr. it. tf)wevfuzh ustra'llan la re:
Lw "m:es that. in limited circumstances, disrup lonlo. tli parties ability t.
;\zr&;rm be :;-vents beyond their control may result in the dlSCharge 0

. of t
. i n e
contract. This is the doctrine of “frustration.

ic concept of frustration, as outlined by the ngh “CO.urt in Cod

gfsit‘)rﬁltczo:? Ir";ye Etd v State Rail Authority (NSW),"¥is that if, “withoyt dEfaﬂ:
of either party a contractual obligation has become mcapable of being o
formed because the circumstances in which perfomance 1s called for Woulq
render it a thing radically different from that which was undertaken by the
contract”, the contract may be frustrated and thereby dlschaf'ged. In COdelfa,
for example, the High Court held that a contract for.constx.'u.ctlon of an under.
ground railway was frustrated as a result of the imposition of injunctiong
upon the hours originally contemplated to be worked during performance
of the contract.

Whilst the complaint will often be made that the work is radically different
from that contemplated and contracted for, the operation of the doctrine ig
quite narrow. Even if the causes of the contract becoming more difficylt or
more expensive are beyond the control of the contractor, see Davis Contractors
Ltd v Fareham UDC,™ this will not necessarily frustrate the contract, and the
doctrine will not apply to individual terms, see Aurel Forras Pty Ltd v Graham
Karp Developments Pty Ltd"™ where a claim by a contractor that strikes had
frustrated certain provisions of the contract was rejected.

On the other hand, the courts have found frustration to apply in circum-
stances where performance is not impossible. These include where the sub-
ject matter of the contract is destroyed, for example, the burning down of a
hall in which the parties had contracted to put on concerts: Taylor v Caldwell'™
or thg basis or purpose of the contract disappears, for example, where a
re-zoning of a deve}opment site made the project commercially unviable from

151, Aurel Forras Pty Ltd v Graham

152. Ibyloeraldwdl(l%S)BB&SSE
153. Bri ' E
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o the statement from Codelfa noted above) is the allocation of risk under the
contract: Therefore, if the risk of the event which is alleged to comprise the
ration iS alloc‘ated to one of the parties under the contract, it will gen-
erally not be possible to claim that the event makes performance radically
different from that ’c’onte.mplated under the contract. In other words, if there
i< a “force majeure” regime under the contract which deals with what hap-
if there is an “act of God”, then it may be expected that the contractual

proviSi ons will apply if, for example, there is an earthquake and that there
will be no room for frustration to be argued.

Two other key limits on the operation of frustration are that the event must
not have been foreseeable by the parties at the time of entry into the contract
and that the frustrating event must have occurred without fault on the part
of the party seeking to have the contract discharged.

The effect of frustration is that the contract is discharged automatically (that
is, there is no formal requirement for a party to elect to terminate) but only
as to the future. Obligations which have arisen under the terms of the con-
tract prior to frustration will remain and may be enforced, but obligations
outstanding under the contract cannot be enforced. The contract may make
provision for frustration and the consequent rights of the parties.'>

The position at common law as stated above has been modified in some
States by the various Frustrated Contracts Acts: 1959 (Vic), 1978 (NSW) and
1988 (SA). These contain provisions which empower the court to appor-
tion between the parties the loss suffered under a contract and to order

re-payment of money.

Discharge by breach or repudiation

[5.420] A breach of contract is a failure by one of the parties to perform
obligations in accordance with the contract. Any breach will entitle the inno-
cent party to damages; in order for the damages to be more than ”nom%nali”,
though, the breach must cause loss. The breach may also be of such signif-
icance that the party not in breach may be entitled to reg.ar'd the breacl:l as
being wholly inconsistent with the contract and therefore giving them a right
o terminate it,

The genera] law recognises three grounds on which a breach of contract may

glverise to a right to terminate:

* Where the term breached is a “condition” of the contract, also known as an
¢ssential” term;

* Where the term is “intermediate” in nature but the breach and its conse-
quences are particularly serious; and

" Where the breach amounts to “repudiati
COntract,

.o

S€¢, eg, €1 45 of AS 2124-1992 and cl 40 of AS 4000-1997:

on” or “renunciation” of the
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| terms (conditions)

(5.430] Where 2 term is classified as uegsential” (or a “condition”), an

breach of that term will generally give the party adversely affected by the
breach a right to terminate. The manner of determining whether a term is
nty is discussed at [5.160]: fundamentally, conditions are

condition or warra
terms which go to the root of the contract, and warranties are terms which

do not.

Breach of essentia

Breach of intermediate terms

[5.440] Australianlaw has for some time recognised that the seriousness of
the breach may be a factor to be taken into account in determining whether

the breach justifies termination. For example, in Tramways Advertising Pty
Ltd v Luna Park (NSW) Ltd"™ and Associated Newspapers Ltd v Bancks,™ the
courts looked to whether the breach was “substantial”. Conceptually, there
appears to be overlap here with the doctrine of “fundamental breach” which
provided, primarily, that a party which has committed a breach going to te
rqot of the contract cannot rely upon an exclusion clause. However, this do¢
Frme no longer applies in England™’ or Canada,®® and Australian law has
ilslteadbreccggmfsed the concept of “intermediate terms” to cOVer situations
ere ‘ = Rl S o
k] t;e; mlc;n :t::rm which is not classified as a condition may give rise 10
The fir i : ; -t
Tt it e et
cal Aboriginal Land Council © Wm’i;
£

W

59
)l;)tilt vznhtelfre, the Court was asked to decide whether a series of breild""’s"it "'
L apinis i i by Sanpine justified its termination by Koompaht®
could conceivably have regarded the relevant terms as ¢ | ‘%

=

s

E:ﬁaﬁ E\Zi(c):ﬁty preferred to regard them as intermediate terms: ot
re Court was satisfied that that the breaches went to the root of

)
o
£
M

W‘W?ﬁmvmp”*mw’w(lmm CLR 286.
v Bancks (1951) 83 CLR 322.

Photo Production Lid v Securi
Tercon cmm L‘:‘D Britisis 1sport Ltd [1m1 AC 827.
Olumbia [2010] SCC 4.

Koomspahtoo Local Aboriginal
inal Land Council p Sanpine Pty Lid (2007) 233 CLR 113

E22a3n
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L onmei

ahtoo was entitled to regard the
tract, Koomp iy reg contract as at an end. The
C“:' i noted that the analysis is based upon construction of the contract and
sakes account of the nature of the contract and the relationship it creates; the
f the term; the kind and degree of breach; and the consequences of

fure 0 "
ﬂn:! breach for the other party”.

Repudiation (renunciation)

(5.450] Repudiation (9r,_as more recently characterised by the High Court
in Koompahtoo, “renunciation”), is where one party shows an unwillingness
or inability to perform their side of the contract, either in its entirety or in an
essential respect. Where repudiation has occurred, this gives the other party
the right of election whether to terminate the contract.

The repudiation may be express or may be inferred from conduct. For exam-
ple, in Carr v | A Berriman Pty Ltd'® the principal was held to have repudi-
ated the contract through ordering, via the superintendent, that a significant

rtion of the contractual work be removed from the contractor’s scope of
work and given to another contractor. Repudiatory conduct is that such as
to evince an intention not to be bound by the contract, or to be bound by the
contract only on terms other than those provided for in the contract, Shevill
v Builders Licensing Board."®' The consistent maintenance of an incorrect con-
struction of the contract upon a significant matter could be regarded as repu-
diation, see DTR Nominees Pty Ltd v Mona Homes Pty Ltd,'®* Kennedy v Collings
Construction Co Pty Ltd"®® and Wilson v Kirk Contractors Pty Ltd.!**

For the contract to be effectively discharged, there has to be an “acceptance”
of the repudiation by the innocent party. The innocent party may elect to
accept the repudiation, in which case the contract will be discharged, or they
may treat the contract as subsisting and still binding on the parties. Whgre a
fepudiation is accepted this must be communicated expressly or impliedly
to the party in breach. If the innocent party ignores the repudiation as a b.a31s
for djSCha-l‘ging the contract then both parties remain liable for obligations
under the contract, but the innocent party can sue for damages.

UPOH the termination of the contract for repudiation, the innocent party
Will be relieved from any further liability; however, the rights and obliga-
100 of the parties prior to termination remain, McDonald v Dennys Lascelles
Ltd, 6 e innocent party may claim damages against the party 1n default
for breach and the termination. Where the innocent party is the contractor,

e
:2(1J g:;;l A B_’"*'"“n Pty Ltd (1953) 89 CLR 327.
160 © Builders Licensing Board (1982) 149 CLR 620.

" TR Nominees Pty Ltd v Mona Homes Pty Ltd (1978) 138 CLR 423.
® Collings Construction Co Pty Ltd (1989) 7 BCL.2>-

1 i
1: Wilson v Kirk Contractors Pty Ltd (1990) 7 BCL 284

163,

© Dennys Lascelles Ltd (1933) 48 CLR 457-
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gzlzlt'nrzccontractual regime usually is designed to avoid the need to Work M, 4

during the execution of the contract, whether a Particular br.each, fors |
ple, failure by the principal to pay a progress claim or defective work by% .
contractor, gives rise to a right to terminate. £

A contractual regime may, therefore, modify the rights available a¢ EQrf
eral law. Such modification may also amount to a restriction on penae
law rights. Parties to commercial contracts may, by clear words, exprec
exclude such general rights or provide that the contractual regime amgy,
to an exclusive “code” of the parties’ rights. There is also the possibilit
acomprehensive treatment of rights to terminate in the contract may .
Fo a code, even though the parties have not expressly noted that to-
intention, see, fqr example, Amann Aviation Pty Ltd v Commony ?eal'tk 170
Corporation Limited (Receiver & Manager Appointed) v Austotel Ph !_

and GT Corporation Pty Ltd v Amare Safety Pty Ltd (No 2).17 OnM

hand, the High Court has emphasised that clear words are usually

in order to exclude general law rights to terminate, see Concut v Wor

166. .

s Pty Constructi St
167, sop"””KﬂﬂfConstrucﬁmP ChonsPtthd(zm';)mVRw_ L]
168, |
169.
170.

L. Tumer Comai et (1990) 23 FCR 577

172,
173,



Contractual procedures usuall
notices. Under the former the
within the prescribed period of time,

y involve either “show

5 cause” or “default”
recipient (usually

the contractor) is required,

cal next step is the assessment by the principa

shown, meaning that there is an explanation and possibly an acknowledge-
ment of the matters allege. The principal must act reasonably in considering
the response and be able to prove that due consideration was given before
acting under the provision, Renard Constructions (ME) Pty Ltd v Minister for
Public Works.\7* If, for example, it can be shown that the procgfdure was prem-
ised on a foregone conclusion then reliance upon the exercise of the power
by the principal may amount to a repudiation.

1 of whether cause has been

There are often other challenges to the use of the contractual regime l:;lstid
on procedural error, or that the allegations of breach .wthh Predllc':lteTh :
notice to show cause, were incorrect, and that the e e e ; r.lt cctl;:
Where the contract involves the use of a default flonciit?len tlén cFuOtrtlie exist-
siderations arise. Most clauses contemplate a notice wi ccl Simn a specified
ing breaches and requires that the defaults be g R n past breaches
Period of time. Rarely will there be any benefit in reliance upon p

or default that is incapable of remedy.

ctly made.
Further, the allegations of default will need to be showg t:’ilzﬁ e‘czill'rlfger):ce” are
- “fexample, general allegations of a g‘i}ur?ttgfsgzi factors which do not
‘ . s the aetau : 175
| mﬁk t%anf;planaftcl)ir:ez:nple, Hometeam Constructg;si; %ﬁcﬂfzee
i and DCTO 3 e ity ited v Champion Homes Sales Pf7y7 % cont;actor i
B . . Pg:}fleCts Pty L";” eC rporated Pty Ltd v Ferrara.
~ 'Wther Torbey Investments Co |

TR N
- . fer for Pub .
7% Renard Constructions (ME) Pty Lid v Minister f

3.
175 Constructions v McCauley [200 :s cules Pty Limite d [2016] NSWCA 11
om

- Projects i hampion H S
n I;:; Pty Limited I;tfd . t; L4d v Ferrard [2017] NSW
| Investments Corpor

1992) 26 NSWLR 234.
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: i : 1 wrongful exercise of a right to tepms. ©
restrain principals from a ce \ 1 IMing
are unlikr:*lv tor;uccood when any such i rt‘-VI(;tu lcll.tl;: ffDefzt 39 o Ortieg for
specific performance, see Crouch Developmer’s l:i u" M (Aust"alia
Pty Ltd"™ and Sugar Australia Ltd © Conneq'” and, generaily as to Specify,
pérformance, [5.540].

applicatio

REMEDIES FOR BREACH OF CONTRACT OTHER THAN
TERMINATION

ard the contract as discharged, an j

have a number of other rem ;.‘°“

t often sought is damages
ding upon the Circumstanc(::w

the right to reg
ched contract may
remedy mMOS
t depen
As noted above, where the contract has been terminated by acceptance Ofi
repudiation, the innocent party may have an election as to the remedy w
may be sought. For example, a contractor may Sue for damages ¢ :
upon the breach or alternatively may bring a claim in quantum meruit for :

the work and materials provided prior to termination. Such a right to an j
election is correctly recognised as an anomaly and ought to be

in the contract.'® Further, the contract itself may provide some remedy ﬁ :
the breach so that no action is required other than to enforce the pr %

contractual remedy.
Another remedy potentially available but, as noted below, rarely
is to seek an order for specific performance of the contract, in effect
datory order for performance. In rare circumstances it may be pos
obtain an injunction to restrain a breach of contract. -

[5.470] Apart from

cent party to a brea
available to them. Whilst the

pensation), other remedies may exis

a“

Contractual remedies
[5.480] There is an important distinction between a claim for d
breach of contract and a claim made under a provision in the cc
nominates a prescribed remedy in the event of #hp o8
the latter, the remedy operates by reason of the contract itself
scribed adjustment may be made without recourse to legal ac
in some instances, the contractual AW Pl s
law for the breach concerned.™® remedy may MQ

and M ( s
180. See [5.450]. VSC 805. g
181. See [5.460]. |
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O s

n qilding contracts, quite apart from the provision for determination of the
Al ctor's employment, there are numerous other examples of contractual

medies. perhaps the best known example is liquidated damages for late
Cmpletion as a general ru!e, this;e preclude a claim for damages at law in
40055 Of the amount prescribed.

ere work has been carried out in breach of the contract, the principal ma

d, after prescribed notice is given, to employ others to rem}:edy thz
jefect and 0 deduct the cost thereof from payment to the contractor. The
p rincipal may not be able to set off the cost incurred if the specified proce-
dure is not followed, see Turner Corp Ltd v Austotel Pty Ltd concerning cl 5.06

of the JCC form.”®

be entitle
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pamages

[5,4%] Under Australian law, the primary purpose of an award of dam-
ages for breach of contract is to compensate a party for loss occasioned by
the default of the other party, not to punish the party in default or make an
example of them. The award of a sum of money is the traditional way that
common law courts have treated compensation for breach of contract. The
losses which may be recoverable are limited to those which are caused by the
breach, and only losses which are at law not too “remote” can be recovered.
The plaintiff is also obliged to take reasonable steps to mitigate or minimise

the loss caused by the breach of contract.

The question of the appropriate measure (or “quantum”) of damages in con-

tract is, therefore, a complex issue which often creates difficulties in practice.

The following sections consider a number of particular issues in relation to

quantum in construction contracting.

emoteness of damage
reach of a construction contract

5500] The dama - b
e that flows from a :

ay occur in chrongl ical or physical relationship to the breach and may

e ead ing. F examogl le, a failure by the contractor to complete an engi-

- Neering Mpoi;m m might no owner of the planf

| 'M loss in m' s o? roduction but also ”indirect” Joss in tha.t 1t_10~‘-'eb

v B pt to draw 2 line in the

 the
] W to attract new customers: r attefr;nd those which are t00

i coverable, 10ss needs
o A ified in Hadley v Baxendale'

¢ first ident
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" es arising in the usual cgy,.

b concerns damas

- v e : "o Se Qf
The so-called first it —ontract itself and the “second limb involyg,

supposed to have been in ¢
damages »such as may fea-‘oﬂ’_‘:btlii‘:etheypmade the contract, as theh:,f)z"‘
ch special circumstances, either actuy] a-
#special” damages resulting from
recovered. The defendant is assum a

the contract.

. . of the principles of remoteness of damage ;
An example of the ap phc)a;‘;npoNewngn Industries Ltd.'™ There, a defenga:;

Victoria Laundry (Win +ich was to supply a new boiler was aware of gh,
- not that the boiler was required to exteng

i _The boiler was delivered
plaintiffs’ business to new, lucrative work ed lat
::d the rt\:fvs \Szts'llcnwas lost. The plaintiff could only recover the profit to pe
ex from the normal business operations and not the damages Aowing

from the loss of the new contracts.

On the basis of actual or imputed knowledge, loss of rent for a blgck of flats
or an office building would not seem too refnote_ and ought to be.m contem-
plation when the contract was formed, as might l.nterest and holldmg charges
on money tied up for an extended period, Multiplex Constructions Pty Ltd o

Abgarus Pty Ltd.**

Given the difficulties in application of the remoteness test, parties to construc-
tion contracts will often seek to anticipate or clarify the applicable quantum
through the contractual provisions, for example, by setting out limitations of
liability or liquidated damages. These are discussed in detail at, respectively,
[5.190] and [9.640]-{9.680].

Australian courts have recently reconceived the relationship between cate-
gories of loss within limitation clauses and the limbs of the remoteness test,
see Environmental Systems Pty Ltd v Peerless Holdings Pty Ltd" and Allianz
Australia Insurance Ltd v Waterbrook at Yowie Bay Pty Ltd"®® and discussed in
Patersons Securities Ltd v Financial Ombudsman Service Ltd"® and Alstom Lid?
Yokonga Australia Pty Ltd.™ In particular, it is no longer the case that “cons¢*
quential” loss is confined within the second limb. This emphasises the need
for Pa_m?s to construction contracts to draft limitation clauses with preCisiOI\v
identifying to the extent possible the actual types (or amounts) of loss whi

__’-—'—/
185.

186, Multaplex Constructions p
187, § Ply Ltd v Abgarus Pty Ltd (1992) 33 NSWLR 504.

Environmental Systems P
; ty Ltd v Peerless Holdi
188. Allianz Australia Insurance Ltd v Wat ORIl 0032 VRS
189.

erbroo ' 4
Patersons Securities [t4 Financia) k at Yowie Bay Pty Ltd [2009] NSWCA 2

Ombudsm ' -
190. Als an Service Ltd [2015) WASC 321
fom Ltd v Yokogawa Australig Pty Ltd [2012] SASC 49 P

Victoria La :
ria Laundry (Windsor) Ltd v Newman Industries Ltd [1949] 2 KB 528.
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88‘“‘1 not. to. be recoverable rather than having recourse to legall
entious descriptions such as “consequential” or Nindiehor” gally con-

yeasure of damages for defective work

(Robinson U Harman).**!

In relation to defective building work which comprises a breach of con-
tract, the default measure is “rectification” or “reinstatement”, that is, the
cost to make the work conform to the contract (Bellgrove v Eldridge (1954)%
and Tabcorp Holdings Ltd v Bowen Investments Pty Ltd).»* This general rule is
qualified: such damages will only be recoverable so long as rectification of
the defect is necessary to achieve contractual conformity and is a reasonable

course to adopt (recently re-characterised by the High Court as the work not
being unreasonable (Tabcorp)).

Where either or both of these limbs do not apply, the appropriate measure
is likely to be the “diminution in value” measure (generally, the difference
between the value of the building as constructed and the value which it
would have had if erected in accordance with the contract). Another method
of assessment where rectification of the defective work is unnecessary or
unreasonable is to ascribe to the value of that work, some lesser value than
would apply if executed correctly: see Galambos & Son Pty Ltd v McIntyre 1%

Anumber of factors have been noted as indicating that rectification is not
feasonable in the circumstances. These have included:

* the cost of rectification being out of proportion to the benefit to be obtained
in Ruxley Electronics and Constructions Ltd v Forsyth,'* for example, the
English House of Lords held it unreasonable to insist upon rect‘lf.lcanon
% a pool which was about eighteen inches shallower the.lr} sp'ec1f1ed yledt
*Mained suitable for diving, bearing in mind that rechf}catTlczn wou e
fequire the rebuilding of the pool); whilst the High Court 1lr)1 a lc<orp iC:to
doubt upon whether proportionality remains a factor to be taken

Account, courts continue to look to it;'*®

B ys,
19) "50n v Harman (1848) 1 Exch 850.

193 f.‘ U100 v Eldrigge (1954) 90 CLR 613. L s
19£' o Holdings Ltd v Bowen Investments Pty Ltd (20

ACTR 10.
195, & Son Pty Ltd v McIntyre (1974) 5 1 11996] 1 AC 344 .
Y Electronics and Constructions Ltd v Forsy rs’ Guarantee Corporation

- 19 . Building Insure ;

- Bee, SWCA 61; Building H=vr [2017] SASCFC
: 4 77:& o ol Py Ltgs[gg }g(])iqo] NSWCA 23 .and S{onzj(l)uf:’;?mie[ckhaus Civil Pty
5 nm "Mers ~ Strata Plan No 5 in Brewarrina Shire

"~ Pointis discussed, albeit pre-Tabcor:
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nts, such as increased regulatory re ;
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v anticipated by the contract;'* tiong

¢ where supery ening e
make the work requires
more difficult than originall ner who does not require

: . being sold to a new oW . . heas

: z};;mgct:\c:fneg out,'® or the sale otherwise makxpg it dlfﬁum ‘.
out the work;™® note, in this context, that some residential bujlds. o
iclation (for example, s 18D of the Home Euzldmg Act 1989 (NSW)) aller
successors in title to sue the original builder for breach of the gaguy.
warranties;”” and Uty

e in the context of the reasonableness of a head contractor claimine 4.
ages from a sub-contractor, the principal not insisting that the yeart
rectified.””

In Tabcorp, the High Court noted that the test of Fae.
to be satisfied by fairly exceptional circumstances” and pointed, as an e
ple of such circumstances, to the reference in Bellgrove to insistence
building being constructed of second-hand bricks, as specified, w
actually been built of new bricks. The Court emphasised that th
contract damages is that the plaintiff is entitled to get what it paid
was no answer to the plaintiff’s claim that the interest they v eh
protect was primarily aesthetic rather than commercial 22 ~

If the plaintiff does not intend to use the dama a3
the work, will this be takmmtoaccomttd;lmag&
Pensation on the rectification measure? The traditieomal
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that it “may be evidentiary olf unreasonableness”. The Full Court of
ihe Supreme Court o.f Sputh Australia has also pointed to its potential rele-
cance, see Unique Building Pty Ltd ACN 008 107 837 v Brown and Anor®

Where the breach is the failure to complete the contract, the default measure
of damages is the difference between the contract price and the actual cost
to complete the work. Additional damages such as loss of profits or earnings
mav also be recovered, depending on their remoteness.

As a general rule, the cost of rectifying defective work will be assessed at
the date when rectification ought reasonably to have taken place. Where the
defective work is hidden and not discovered for some time and, further, is
not rectified until some time after discovery, the difficulty is to determine
ot what time the damages should be assessed. The principal will generally
be able to recover the cost of reinstatement (subject to satisfaction of the
Bellgrove test noted above) so long as they have not unreasonably delayed
teking acwtion to rectify, see Jones v Barton® and Director of War Service Homes
v Harris.

Liquidated and unliquidated damages

[5520] A claim for damages may either be a claim for unliquidated dam-
ages or for liquidated damages. Where the plaintiff is not in a position to
caim a certain or precise sum of money in the action, and it is left to the
turt to decide and assess damages, these are said to be “unliquidated”. The
Previous sections of this discussion on damages deal with the principles for

“Ssessment of such damages'

Another approach is to agree in the contract the amount of damages w.hic.h
10 apply in respect of a particular breach. These are referred. to as “liqui-
dated” (or “liquidated and ascertained”) damages. In constructlgn contracts
fese are often provided in respect of delay in completion.?® The issues relat-
810 liquidated damages are considered in detail in [9.640]-.[9.680]. The key
Principle js, however, that the amount purporting to be liqulda_ted damages
“genuine pre-estimate” of the loss which will result if a breach of

@ a matter of contract.

ase meaning “the amount which is
n which a claim for a quantum mer-
tracting.

meruit is a Latin phr:
@ are two primary ways in
rmed arises in construction con

e e
nor [2010] SASC 106.

bby Lid ACN 008 107 837 v Brown and A
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""" ” ntract has been discharged as a result of the acoepge
a u'\;ft,.zu ipal's repudiation and the builder has exens

+ esover fos the work done On & qUATIHU erajt, gyt
: o for breach of contract. Where the claim by the R
- e arises in this way, the claim is not limgg, Ve
.fw:xrx m;‘ the contract, see Remard Constructions (ME) Pty Ltd v Minic '" &
g,.u :.:.,::‘:" a;‘d‘& o v Kane Construchkms.Pty Ltd (No 2)®8 1, " ;]
i'%wan Court of Ap‘peal regarded the question of Whether the co .,.qt“f
limitation applies as an “important" one but.the High Court “'».'»:-_g,._ ,
refused to allow special leave to appeal. 'Iheretore,_ashaPpened in Sopoo, it
not unusual for the contractor, on a quantum meruit, to be entitled to.

sonable cost of the work actually performed (even if it exceeds the oriein
contract price) plus a reasonable profit margin.

The second primary category is where a claim for restitution b;
unjust enrichment arises. The relevant principles are derived f
law of equity rather than the common law and therefore look pr
whether it is unjust for a party to retain money or a benefit rather
Pensam!gﬂweotherpartyforabreachofcontract,see, cenerally,
© Rothmans of Pall Mall Australig Limited 2® The
a claim might arise in construction contracting include wh

The fist s where
by the contractor o
she option to seek
‘“.J‘E. for damages :
2 gugnium METHL

iy

a“yc""mmfi'dbeingentemd-
Systems P/L v Quinn Villages p/r 2u into, see, for example, M
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the Court in Lumbers also emphasised that restity s
of obligations, is subsiQiaw to the law of con
, restitutionary obligation to pay for work d
sble contract remains on foot, see, Update
cntre®™ and where a defaulting builder
quantum meruit in Cordon Investments P

O€s not arise where an enforce-
Constructions v Rozejle Child Care
under the contract had no right to
ty Ltd v Lesdor Properties 215

There may be other circumstances where a claim in

eample, where an existing and enforceable contract exists but which does
notset a price for the work to be performed or where jt is agreed expressly or
impliedly that a reasonable price shall be paid. Moreover, the law of restitu-
tion for unjust enrichment potentially has impact in other areas of construc-
tion contracting, such as money paid under a mistake 216

quantum meruit arises; for

Specific performance and positive injunctions

5.540] Specific performance is an equitable remedy and hence is discre-
tionary. It is an order of the court addressed to the person in default, requir-
ing that person to do that which was contracted.

This remedy will generally not be granted if, in the opinion of the court,
damages would be an adequate remedy, the court cannot properly super-
Vise the performance of the order or the contract is for personal services.
Accordingly, it is unlikely that specific performance will be ordered for a
nstruction contract Hewett v Court.?” However, in Downer Construction
i NZ)Ltd o Silverfield Developments Ltd *®Harrison ] in the New Zealand li—hgh
- urtupheld the validity of an order for specific performance grantei : lji{tiirsl
\rator. It remains to be seen whether this case will open up possibi
*femedies on this side of the Tasman Sea. >
' h.mu‘d‘ the same way, a contractor will have some difficulty ;btiﬁ%i;rcl
inction to restrain their exclusion from the site.*” The reglle s);l C; of 2
~ otance is more applicable where the contract is for the AR
- Hlang g be built upon. or a contract to repair or maintain ceE')n g
maiofcontract. For thz oréier to be granted, the contract must con

i t
hich an award of money upon proof of a breach is not adequate

NSWLR 251.
. P%ate Constructions » Rozelle Child Care Centre (1990) 20

E & jes (2013) 29 BCL 329.
E % Cs::h Imvestiments Pty Ltd v Lesdor Properties (2
(5.280),

A

£ % S ® Court (1983) 149 CLR 639.
. Appeal decision on applicatio P ‘ |
| 3 4y [:: ‘, Developments Ltd [2008] 2 NZLR 2 974] 1 NSWLR 93; Robert

ments Pty Ltd [1

= h
: rest 29 June 1990); Crouc
7 %HM Pty Ltd v Maurbeth IZK(Smith J, 15 ACLN 6051; and Sugar Australia
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WS - NZ)
to appeal, Downer ¢ onstruction (NZ
ve ¢
n for lea

b ik G 2o
Rty SRS % S



e ————————————— '

Construchion ==
152 Cor £STOPPEL AND WAIVER

‘ ofp HMISSOry eStOPPEI raises ﬂ:ﬁ potentia] for Nar »
15.550] The doctrine “E s ihe have made even though they Bage ~
to become hound to pT¢ The fundamental elements of estoppei wmal
ntract-um tion induced by the conduct of Party B :
. inpa way such that they will suffer detrjme. ;-
for example, Waltons Stores v Mahermu
must be reasonable and B's depaye.

been set out in a €0 ‘
party A relies upon an ass
A acts upon the assumptiol £
B resiles from the assumph’on, uar;ce
is generally the case that A's re

unconscionable.

Where the relevant elements
ble jurisdiction to grant a rem £
were limited to the minimum nec : : detrl ‘
(Waltons), more recent cases (seg, esPeCLale, Giumelli v qumgﬁ):l e tak
a more expansive approach which, in practical terms, means that party ha
the right to have B make good upon the assumption they raised. E:

are established, the court may use its gy
edy. Whilst, initially, the remedies avajjay,
ry to prevent detriment being suffepe,

=

U IPTed
oy
Pl

The doctrine of promissory estoppel has many possible applicatior
context of construction contracting. For example, it may be that a super
tendent who indicates to the contractor that strict compliance with the c
tractual notice provisions is not required will then (as the principal’s age
bind the principal not to insist upon strict compliance. This type of estop
is related to the concept of waiver of strict adherence to contractual ten
The High Court has recently taken a narrow view of waiver in this ¢
text, indicating that it falls within existing doctrines including estoppel,
Agricultural and Rural Finance Pty Ltd v Bruce Walter Gardiner & Ar

building contracts include provisions which seek to preclude w

conditions without written consent.??

LIMITATION OF ACTIONS IN
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: « the Australian Capital Territory, New South Wales
and Western Australia (ir_1 respect of deeds entered into after 15 November
2005) provide a 12-year limitation period in respect of deeds; and

o in respect.of specialties, Queensland and Tasmania have a 12-year limi-
tation period, South Australia and Victoria 15 years and, for specialties
entered into before 15 November 2005, Western Australia has a 20-year

The limitation period generally commences with the occurrence of the breach
of contract, not from the time that actual loss is suffered (however, where the
action is via an indemnity, it generally accrues upon the loss being suffered).
This is contrasted with the position in tort (in respect of which all States
and Territories provide for a six-year period), where the cause of action only
anses with the occurrence or the discovery of damage, so that the cause in

tort or via an indemnity may arise long after the alternative claim in contract
been statute-barred.

H,ﬂ'“’ injured party fails to bring an action within the limitation period, they
Wmtfesmmte-barred from seeking a remedy. There are, however, exceptions
bar; whilst they depend upon the terms of the relevant statute, they

rally relate to where there has been fraud on the part of the defendant

o their agent, there has been concealment of the right of action, or in a case
"here the action is based is on a claim of mistake. In these cases, the period
ﬁ:‘t&rally tuns from the time the plaintiff discovers or reasonably ought to
+ disoovemd, the right of action, fraud, concealment or mistake. If, for
Zﬁmple, A contractor with knowledge of the breach constructed a house

ol in ‘ imitati iod would probably only
adequate footings, the limitation period would p
L the time he P!'incipa% discovered the inadequate footings.

i | iods noted ¢ in States
?"u‘ﬁe i 'frem the general limitation periods noted above, certa

o iories oy a 10-year limitation upon claims relating to building

. es impose g to building
Mm% these provisions vary considerably between the jurisdictions,

g Vas o the types of actions to which it applies, the evlfent’wl:ci’cl; niz‘rrt\s
Ing e 18 and whether or not they provide a “long stop 1ﬁzfiuan action
4 M ‘N if, for example, a contract is entered into as a deed,

and Assessment Act 1979 (NSW)

b5 : . : : ntal [’Iannhlx 2 b is in the
B D e 10 E"‘%'Q‘é'-'":'};wmprm'm Ad 15 8 Sﬁ .;Nu?:itz“s:) . 159
. ] ’ ; ture A 1 :

‘. gyﬂ:l:z:ningf Development and Infrastriicty stries Pty Lid

; Brirek Indu
Bui 3 (Vic) s 134 and see
: 7. Building Act 199 File
ma:uﬁa (Vic) Pty Ltd [2014] VSCA 165
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