CHAPTER 4
participants in the Industry

[4.10] The primary focus of legal considerations for the COI‘ISi.:I“l.lC’(iOI‘l
industry is with the contract itself. There are, however, many pa'rt1C1pantS
and organisations involved in the contract worthy of mention in a legal
context. This chapter concerns those parties, consultants and other bod-
jes, and thé( different legal entities and organisations which are commonly

encountered in the construction industry.

Quite apart from the construction industry organisations ?eferred to _here,
~ many other parties will likely have a key role in the formation and delivery
" of construction contracts, including lawyers and financiers. A detailed con-
sideration of these specific roles is, however, beyond the scope of this text.
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. Government bodies exist in a variety :
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Wﬂ‘e i prmmple§ f)f substantive law apply to government contracts
as to any other, it has. trachtlonally been the case that, in general, government
bodies have a bargaining advantage arising from the use of standard-form
contracts which contractors must accept and which contain terms weighted
in fa our Of the principal. This advantage is reflected in the standard forms
of contract adopted by government bodies over many years, such as the
(nqw efunct) National Public Works Council (NPWC) series of contracts.
0] ng the flbandonment by Standards Australia of the recent AS 11000
conditions project, the Australian Procurement and Construction
d Austroads prepared a new set of general conditions, NCW4,*
y on the last edition of AS 2124. In New South Wales, the influ-
vernment in the adoption of a different approach to contracting is
' ’ﬁhﬂ'}e standard form GC21 Construction Contract which is used
ects. The emphasis in this form of contract is on “co-operative
‘urther, the employment of expert determination as the prin-
or dispute resolution under this contract form has had an

of arbitration, at least in New South Wales.®
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the overall responsibility of the contractor nor creates a contractual

petween the principal and the sub-contractor.

The sub-contract may be for the supply of labour only, the supply of labour
jals and goods only. As noted above,

and materials or for the supply of mater
in construction management contracts, the trade contract (otherwise a sub-

contract) is made directly with the principal.

The representation of construction industry subcontractorsis fra gmented and
to a degree operates under state organisations, for example, the Australian

Subcontractors Association based in South Australia."" In the past the main
body representing sub-contractors was the Building Industry Specialist
f Australia (BISCOA), which participated in the

Contractors Organisation o
reparation of companion sub-contract forms for use with the standard main

ontract forms. Other specialist associations exist to represent members of
ra 1tation of the construction industry subcontractor associations

ia has to some extent affected their capacity to effect robust
yort for this sector within the industry. Problems of
jated with insolvency have been recognised in
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consultant architect or engé) ; coﬁsulﬁng services whereby the. principal o,
e e r?l;lfe:flager or management consultant, ha.vmg the OVerg]
i:i;?;siif;ﬁi posSiBly not the legal liability, for co-ordination and ey,
cution of the project.’”

Beyond this “inner circle” of consultants directly involved in iihe Project,
there is often a range of other advisers by one of more of the parties, inclygd-
ing insurance brokers, financial advisers, accountants and lawyers.

Architects

[4.70] The architect is usually
ject, including design, docum
tion contracts, and also
services.

involved throughout the course of a pro-
entation and administration of the construc-
provides a wide range of consulting and advisory

As was noted at [3.220], the term “g
and Territory Archz,'hzgts:{lct i

icted by the various State
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for Architects ig publi'shedrn-:bﬁzp_.
Australia. Whilst registrations may
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. The Association of Professional Architects (APA) represents archi-
w@ﬁasﬁ employees and is a division of Professions Australia, formerly the
yssociation of Professional Engineers, Scientists and Managers, Australia

(APESMA).

The AlA has been involved in the preparation of many standard form con-
WWABIC in particular. Its Practice Division has developed an on-line
rofessional advisory service, Acumen,'® which has absorbed and consoli-
ated the former extensive Advisory Notes on matters of practice, law and
agement, and other valuable guides. The AIA also has standard forms
Qns of Engagement and Client/Architect Agreements for use by
and Fee Guidelines for the assistance of architects and clients.
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: of the contract. They are commonly eNgaged
valuations durmg‘ ity surveyor in recent years has deve| ()p(.&

.1 ¢ consultant and economic ady iser :
an additional 10

clients and architects. K.
ing quantity surveyors 1s the Austry;

sional body representing q ‘ straliy

Th?siitil;c;fsfs Quantity Surveyors. Ithas formany years published the Austr);,,

Standard Method of Measurement.”

Other technical consultants

[4.100] With the rising complexity and technical specialisation of tp,
construction industry, there is an increasing demand for new and differep
specialist consultants. Acoustic specialists, landscape architects, interg
designers and computer programming consultants are but a few of these.

UNIONS

[4.110] Employment in the building an truction i
: d :
organised largely on the basis of unio & construction industry remains

nised employees, despite the i i3
use of sub- R yees, despite the increasin
b o ontcact labour and the SiEMBCERefomm 1o industrial rolar -
in recent years 2 1al relations

try; however, others
within the industry.

. : EEOVETS 14 f
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are NOW ﬂépresented. under the national umbrella of the Communications,
Electrical and Plumbing Union of Australia (CEPU).

The ACTU (Australiap Council of Trade Unions) is the main national body
repr@senﬁng trade unions. It acts in most situations as the spokesperson for
the mm:moYement as a whole and takes responsibility for the preparation

nd presentation of major cases before the Australian Industrial Relations
\mission and more recently Fair Work Australia. The Building and

ruction Indusf:ry. Award, in its various forms, was the product of this
o] ';'e?re are similar national organisations for white-collar and public

1970s, al..'ld partly as a result of the amalgamation of unions
iU, a national approach to awards for the construction indus-

t Wth a number of unions apart from the CFMEU. It replaced
tate-based awards which previously applied and has provided a
onal uniformity and stability.

. CORPORATE STRUCTURES

es comprising the principal, contractor, sub-contractors
‘may take many different legal forms. They may, as often

ial work, be individuals. They may be partnerships, as is
all consultant organisations. Alternatively, they may be
s of law set out in this text will be applicable to
ndustry no matter in which form they exist.
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e individual which will be dealt with
rries on business under a name other

ame must be registered under the
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passing of the ;Pmonwealth Corporations Law replaced the forme,

In199L, thet . Gecurities Scheme .(known as the Companjp
Co-operative Companies v of ostensibly uniform legislation admip;g_

As a result of the States ang

A significant mer stel;e‘:’tao 4 Commom/\realth the bulk of their legig],.
Territories agreemegdto re the Corpomtions Act 2001 (Cth) and the
tive power I f€5P mission Act 2001 (Cth) were passed
Australian Securities and Investments Co B ASIC) s the
The Australian Securities inyestments COmMMISSIOT. L7 S
dministering authority for companies throughout Australia.
The essential characteristic of a limited liability company 1s that it e>$i5 ts as
a separate legal entity, apart from its members (shareholders). The limit of
its liability is to the value of the shares in the company. Companies may also
be limited by guarantee; may be unlimited in their liability (as is a partner-
ship); or be a non-liability company. A limited liability company acquires
its assets from the contributions of its members, who acquire shares in the
co:lnpar}y.h"lhe liability of the shareholders will be limited to the nominal
ZZIEE Ot; t; :lclgr;S that they hold. The assets and debts from its operations
to fm%i that ﬁnmz?:lyi;att?gt-than its members. It is not unusual, however,
S s
101S Tequire personal guarantees from pro-

mote i 3 - . "1

will ;Z Zléi Srii(cjit?ffshzfcmomm;ﬁ;lﬁgﬂy Cgmpanies before extensive credit
e

the company can sue or be sued on ?crhorsl < contracts, and generally only

s taken N 2001.
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. mpany, th 6

to an action. Even where one P EI‘son}}’; € company jtself
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Ing undisturbed unti] it s WoundsueXIS i Ob g
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A company limited by shares may be either a “public” or a “proprietary”
rivate or “Pty Ltd”) company. Public companies have shares which are
freely transferable, and they are able to invite the public to subscribe for
shares and lend debenture capital. A proprietary company may not make
public flotations, and the transfer of its shares is restricted. For those rea-
sons they are not as strictly regulated as, and have privileges and advantages
over, public companies.
Whilst it is possible, as noted above, for architects, engineers and some other
ponals to practise as a limited liability company, they may not by this
device escape personal liability for their own acts and omissions. A provi-

he company’s constituent documents or in a contract which exempts
“nifies an officer of the company from liability which attaches to
mpany is invalid. The company

‘ '_ llabihty for breaches of contract and negligence arising under
whilst the architect or engineer director of the company may be

- for negligence based on their own acts or omissions. The com-
and should take out professional indemnity insurance, with
eing given to appropriate run-off cover after the firm ceases

ol

r matters with respect to the co

wto existence when ASIC issues a certificate
after the Commission has examined and
\e application form (including any required
fees are paid. The formation of public com-
including by any securities exchange on
h as the Australian Securities Exchange
jon to invitations to the public to sub-
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Management s, ‘ ,4
4150] Becaused company 15 an artificial entitys its actions are performe q
&3‘ its human agents. The company i usually run by the directors who are
ﬂ}\,e principal agents of the company: Whilst in theory the members hm gener al
meeting are superior in fact the Board of Directors 15 usually authorised by
st of the powers of the company

fitution to exercise Mo '
tters reserved to be determined by the members in gen-
int directors who may of may not be

ften require a minimum holding for

the company's cons
with only certain ma
eral meeting. The company must appo
members though the constitution may o

directors.

The Corporations Act includes many provisions which re

liabilities of directors and protect shareholders against directors,

sl}:are{\lolders against directors and minority shareholders against maj ority

T‘ %rle foldcclers. There are also provisions which render directors personall\'

t;{:l e for debts unrgasonably and knowingly incurred by the compan when
e company was, in effect, insolvent. 4 pe

The directors stand in a fiducia A

: : lationship wi

act in the interests of the com ty relationship with the company and must

: pany as a whole, dis : Y

interests they may have in deah’nés with anlg’by doig;glpany SIE;E'Cial personai
the any. Directors mus

act with reasonable care and skill i
any, though 0 efiorna
Pw] .y] ¢ thegliag;?tlyng}y tgdegate certain duties t(% ea;:\tslgn ke
liable for breach of du e members is limited, d.u'eclz B comre
extend the directors’ Zaneghgence or fraud. There e personally
ing” and th uciary duty, particular are also provisions which
e use by themselves or oth arly concerning “insider trad-

as directors. ers of con: :
rs 2 confidential information gained

gulate the duties and
minority

blic 2 l m
deal with ma % COmpanjes (
it tter:s such as accounts, divid neral Meetines T (unless they
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. et
| ors and

;Ii\e Corporations Act and th
ert extensive legislative conetr
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wnersiip and control and reduced competition. These provisions also

disclosure of the company proposing the takeover, the proposal
itself t{\e current prospects of their own company and any interests of their
directors in the proposal.

%

tm ‘A company may exist for an unlimited period of time and does
. ective of changes in the composition of its members or directors.
ances may, however, arise which make it desirable to terminate the
existence. A solvent company may be wound up or de-registered
At ose for which it was formed has been accomplished (for
_speaal purpose vehicle” consortium of firms which is formed
an infrastructure project). A more usual situation is where the
insolvent and either voluntary or involuntary winding up is
e are intermediate procedures which might be adopted other
1p, such as the appointment of an administrator or a receiver
_. Vodew
brocess involves the legal termination of the corporate
tion of the assets to those entitled. It is conducted by
erson appointed, by the members or creditors in
or by the court in an involuntary or compulsory
thority of the directors is terminated and the
uidator only for the purpose of the effective
ssets in the winding up. The liquidator may
on behalf of the company, or defend proceed-
EIE e i O

it E
R

A

oy svme. erRat .
s for winding up is. insolvency,

mpany or the creditors of the
ding up on the grounds of insol-
nt.2 e Corporations Act provides

proved otherwise, in
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fevenue' recoup money pald under \’Oldable traHSaCtjk)ns
tor has pOWer to ! disadvantage of the company and jj.

otered into by € ‘f’mpranesmy hed periods prior 0 the liquidation. Voidab],

‘thin certain P& o ences? ncommercial transactions® anq

The foreshadowed Commonwealth “ipso facto”
antl-1e contractual provisions which allow payments
wing the termination of a contract based upon the insol-

{ the contractor: Se€ [7.380] which considers the possible impact of
vency O ;

the introduction of the Personal Property securities Act 2009 (Cth) to payment

procedures under contracts.

Unincorporated associations

[4.170] An sunincorporated association” is @ term which describes a group
of persons who are neither a company nor partnership but who act together
as a club for religious, sporting, social or political purposes.

Difficulties arise when such a group wishes to enter a contract. It may not
be precisely clear who are intended to be the parties to the contract and who
may be liable for debts and obligations under it. The members of the asso-
f:laiilo:il_ mat)}rl appoint a committee to conduct the affairs of the association
inclu I i ’
ing the entering of contracts. Depending upon the authority granted

to the committee by the other members, the committee members may be

liable personally for the contract
s b act or the membersof th¢ association may be

All States and Territories have legislatio; S e
: e legislation (eenerallv 1
Z:c():;;?ogztzon Acts) designed specifically f@ggtzr;em Ikl'low’n as Associations
reli .E:ISOHS' These laws provide a simple and inexy ;P;9r§uon of non-profit
mergnlb , sportmg and social organisati Ol'lsma P g 1ve method by which
ers and their committee members‘.' ] Y lmut the habl]_u—y of their

29. Corporations Act 588FC
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not be difficult to determine that a company exists, it may be difficult to
MQWhether or not a partnership exists. As with a company, there is
| tten constitution and partnership agreement, though partner-
'_y be established orally or even inferred from the dealings of the

TASNE

g ownershlp of property, the sharmg of profits and the advancm&,
’Fhe terms of the Partnership Act will apply unless overridden by
terms of the parties’ partnership agreement.

we

,form of partnership agreement is generally prescribed, and the
ake whatever arrangements they wish among themselves so
wlthm the parameters of the leglslatlon. It is usual to have a

et irement of a partner.

ei's to 20 except in certain pro-

'; ) *bé as many és 1 000 for accountants.
a0y i a4




[ lia
76 Construction Law In Austra

it of proportionate |j,
Grm itself ma};i;l:lvsr tahrfy}z;nt;f;tpartﬁgrs and, .if judl :;:1
. ﬂ:fed may bring further actions égaﬂh&:t the
unsatistied against 18I |y For the co-partners to be Hable for a vyrey,,
unﬁlfuusaﬁSfacuo?if §nust have occurrfed “in ﬂ’f ordinary course” the
S;ﬁ;‘i?};iﬁ;ﬁ;’ or have been authorised by them.

llli\
(‘nt |‘\
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however, the.
Thus a plainuff may sue

Management

\ r partners of the firm, 4
[4.200] Each partner is the agent (c;f, etile (;trh;erpmay L :
subject to angﬂE‘elemﬁe;rll’[’c1 t(')[t}ie;z?;:g’ may };Ig)ree to limit the extent to whjg,
Zggzsri:romayeindeﬁendenﬂy bind the others. The agreement wﬂl_ Ubix‘.\rél_\'
authorise a limited number of partners to make management df?Cl.Slonw and
require unanimous agreement for other decisions such as admitting a New
partner. A partner, in participating in the management of the partnership,

must exercise due diligence, care and skill. Partnership property may be
used only for the partnership business.

The relationship among partners is one of “utmost good faith” (uberrimae
fzde.z). Thus, all partners must account for any benefit derived from any trans-
action concerning the partnership made without the consent of the other
partners and are bound to g

' isclose their interests in matters affecting the
partnership.

Other may contriby
partners may agree to share profits m,maﬁy dlff:rént pr ]
ally share losses in the same ‘propérﬁénfsi"iﬂ?" B o and usu-

Pl equal share jn proflglearﬁg ?frlce ?f agreement, the

Simplicite L. - .
e fact thati not;;le%h:;ge?nd Informality
tributed profits), The firpy og - L IOUBH the partnerg iy’ © €8

P : al entity and
. roll +au &4y tax 0 o

31. See,

&enerally, [6.310],
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tcy or retireme}'\t of one of the partners. The agreement may
the firm to be carried on in such circumstan

‘ ! ces by the surviving

g partners. The partnearslpp may also be dissolved by the lapse of
mmally only for a limited period, or on the completion of the
‘which it was formed.

ision is made in the partnership constitution for the retirement,
t or addition of a partner, the business of the firm may continue,
a different firm from the original. The Partnership Acts accord-

, §uch changes be publicised. Contracts entered into prior to
continue to bind the partners unless provision is made

irst step to the winding up of a partnership. The partners’
gations may continue thereafter only for the purposes of
) complete existing contracts. The partnership agreement
for such things as the valuation of goodwill where

ie and the distribution of assets on final settlement




