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THE ROLE OF COURTS IN HEALTH POLICY
AND POLICYMAKING

Learning Objectives

Aftrer reading this chapter, vou should be able to

e understand how the role of the judicial branch in policymaking differs
from the roles of the legislative and executive branches;

= understand the three core roles plaved by courts in policymalking:
constitutional referee, meaning giver, and rights protector;

* understand critical structural features of the judicial branch;

= understand the structure of federal and state court systems;

= understand the concepts of separation of powers, judicial review, and
institutional competence;

= appreciate the importance of the states” police power in health
policymaliin g

e define the Constitution’s supremacy clause;

e ijdentifir the three most common areas of disputes reguiring courts to
act as refereces; and

= appreciate the importance of WEFIB v Sebelies.

s noted in Chapter 1, health policies established in the public sector

talke the form of laws, rules or regulations, other implementation deci-

sions, and judicial decisions. All are authoritative decisions and, thus,
policies. The nation’s constitutionally determined structure (see Exhibit 2.1
for the resulting organization chart of the federal government) requires that
the legislative branch enact laws, that the executive branch make additional
policy to implement the laws, and that the judicial branch, especially through
the courts, play a different and less direct part in policyvmaking (Anderson
1992 Teitelbaum and Wilensky 2013). This chapter explores the wital part
the courts play in health policymaking.

This chapter was writtenn by Mary Crossley, professor of law, University of
Pittsburgh School of Law.

Copying and distribution of this PDF is prohibited without written permission.

CHAPTER

103



m Health Policymaking in the United States

As we begin to examine how decisions rendered by courts—judicial
decisions—are themselves health policy and, more important, how these
decisions may significantly affect other health policies and policymaking,
it should be acknowledged that some people take a restrictive wview of the
part courts should playv in policymaking. Often using the pejorative phrase
“judicial actwvism,”™ some pecople assert that courts should not make new
law (a job properly handled bwv the legislative or, to a more limited degree,
executive branches), but instead should only apply existing law and interpret
any unclear prowvisions of existing law, all as needed to resolve legal disputes
between parties.

This limited wiew of the judicial role in policymaking reasons thart,
because judges are not politically accountable (at least in the federal court
system where judges are appointed and hawve lite tenure), thev should not
actually make policy. As this chapter will demonstrate, howewver, concerns
about judicial activism or about judges “making law”™ are not relevant as
applied to the impact that judicial decisions have on health policy and poli-
cymalking in the United States (Jacobson, Selvin, and Pomifret 2001 ). As we
will see, even political conservatives, historically identified as critics of activist
judges, sancton an important role for courts and invoke courts” authority in
wavs that affect health policy and policymalking.

This chapter focuses on the traditional core roles or funcrions of courts
in the United States” constitutional scheme of government (sce Appendix
11 for additonal information on the consttutional scheme of government),
how courts performing those roles in individual cases make policy in the
form of authoritative judicial decisions, and how those decisions affect other
health policies and the policymaking process. We begin our exploration of
the unique part courts play in health policymaking by considering the three
core roles of courts.

The Core Roles of Courts

This section provides a brief overview of three core roles of the courts. Later
sections will more fullyv describe these roles and provide specific case examples
in which courts have plaved these roles in wavs that affect health policy and
policymaling.

A long-standing core role of courts in the United States”™ constitu-
tional scheme of checks and balances among the branches of government is
deciding disputes regarding the extent of authority enjoved by ecach of the
three branches. In performing this role, courts act as corstitzetiornal referees,
making decisions about whether a branch of government has acted within the
scope of its consttutional authority or has somehow overreached.
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Chapter : The Role of Courts in Health Policy and Policymaking m

A second core role for courts is interpreting laws whose meaning or
application to a particular dispute is somechow unclear. In performing this
role, courts act as seearii?ig givers in that thev clarify the meaning of a law.

A third core role for courts is vindicating (or rejecting) the legal or
constitutional rights of partdes who come to court alleging a wviolation of
their rights. In performing this role, courts act as »ights protectors (or rights
limmiters).

Although these initial descriptions of core judicial roles are brief, much
of this chapter is devoted to fleshing out some of their nuances and compli-
cating aspects, as well as examining how each of these core roles of courts
affects health policy and policyvmaking,. The judicial branch of government,
through the courts, plays a significant part in policvmaking by serving as
referee, meaning giver, and rights protector.

Premised on the fact that courts have no formal institutional role in
cither formulating policy (as the legislative branch does) or in implementing
policy (as the executive branch does), the central question we examine in this
chapter is: How do courts—acting as constitutional referees, meaning giv-
ers, and rights protectors—affect health policy and policymaking? VWhat we
will see is that, as thev decide the cases brought to them bwv litigants, courts
may sometimes play an important role in constraining and shaping policies
relating, to health, and—more rarely—ewven in creating them. Ve will also
see how the judicial branch mayv supplement the work of the other branches,
be in tension with what thev do, or even have to fill gaps left by the other
branches” failure to act.

Before examining these core roles more closelyv, two general points
must be made about them. First, the three roles of courts are not mutually
exclusive. In other words, a single lawsuit may call on a court to play more
than one role simultaneously. For example, it an individual claims a gowvern-
ment action wviolates one of her constitutional rights, the court hearing the
case mayv have to decide on the existence and scope of the asserted constitu-
tional right (its meaning-giver role) and then determine whether the govern-
ment’s action impermissibly infringes on that right (its rights-protector role ).

In thinking about the three core roles thatr courts play in policymalk-
ing, it may be helpful to wvisualize a simple Venn diagram comnsisting of three
overlapping circles, one for each of the judicial roles outlined previously and
as shown in Exhibit 4.1. The diagram reflects that some cases potentially
represent a point where the court must play two of its core roles to resolve
the parties” dispute; some cases (those represented by the space where all
three circles intersect) would require a court to perform all three roles
simultaneocusly.

A second important general point aboutr the three core roles of courts
and their impact on health policy and policvmaking is the fact that judicial
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m Health Policymaking in the United States

EXHIBIT 4.1
The Roles

of Courts in
Policymaking

Referee Meaning Giver

\

Rights Protector

decisions have effects in the public and private sectors. Recall from our dis-
cussion in Chapter 1 that policy is made in both of these sectors. The judicial
decisions made bv courts affect decisions made by actors in both sectors. This
point is important because of the United States” heavy reliance on the private
sector for healthcare financing and delivery.

Many decisions that atfect the cost and quality of and access to health-
care are decentralized and privartized. For example, until the navtonal health
reform accomplished by the Affordable Care Act (ACA), emplovers had
complete discretion to decide whether to provide insurance coverage for their
emplovees, and insurers (whether traditional insurance companies Or ITar-
aged care plans) had great latitude in deciding what benefits to prowvide as
part of their plans. In effect, the aggregated decisions by private-sector actors
hawve provided the answers to manyv questions that might have been addressed
through public policy, but were not.

These private-sector decisions may direct or influence the actions,
behaviors, or decisions of others in important matters relating to
health. A good example of how judicial decisions constrain or influence
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Chapter : The Role of Courts in Health Policy and Policymaking 107

private-sector policymaking related to health can be seen in how the courts
have interpreted the Emplovee Retirement Income Security Act (ERISA),
a law thar Congress passed in 1974 to establish rules for emplover pension
and benefit plans.

Bv interpreting how ERISA applies in numerous cases, judicial deci-
sions have plaved a critical role in establishing the balance of power among
employvers, health insurers, and emplovees in health benefits disputes. Later
discussion in this chapter will show how specific cases invoking ERISA have
required courts to play each of their traditional roles—referee, meaning giver,
and rights enforcer.

Before providing a more in-depth discussion of the three core roles the
courts play in health policy and policymaking, we will consider as background
some key features of the structure and funcrioning of the judicial system
in the United States. This background description includes the division of
authority among the three branches of government and between the federal
and state governments. It also explains several concepts specific to the judicial
system: judicial review, the sources of law that courts rely on, and precedent.
Aftrer this background discussion on the structure and funcrion of the judicial
branch, we will return to a closer examination of how judicial decisions atfect
health policy and policymaking.

Structure of the Judicial Branch

Two structural features of the judiciary are critical to appreciating how court
decisions can affect health policy: (1) the judiciarv’™s existence in a tripartite
system of government, where government power is shared among three
branches: executive, legislative, and judicial; and (2) the judiciarv’™s existence
in a federal svstem of government, where the authority to make policy is
shared berween the federal and state governments.

The extensive sharing of power in government, across branches and
between lewvels, gives rise to disputes about whether a partcular exercise of
power is legitimate or overrcaching, or is correctly exercised at the federal
or state level. Deciding those disputes is the essence of the core refereeing
role of the courts. For example, in this chapter we will discuss court cases
that decided whether regulations promulgated bv an implementing organi-
zation or agency in the executive branch (referred to in this chapter simply
as administrative agerncies) improperly usurped the legislative authority to
make laws, as well as cases that considered whether state legislative attempts
to enact health reform wwere invalid because an act of Congress had ““pre-
empted™ state authority in a particular area.
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The Courts in a Tripartite System of Government

As we have norted, under the TUS Constitution the judiciary is one of three
coequal branches of government, each with its own responsibilities and
authority. Article I1IT of the Constitution vests the nation”s judicial power in
the Supreme Court and authorizes Congress to create lower federal courts.
Congress has done so, establishing a svstem of federal district (trial) courts
and intermediate courts of appeal, which are divided geographically into 13
federal circuits.

The federal courts have jurisdiction (the legal authority to make deci-
sions or, technically, to enter judgments) owver certain types of cases and
controversies, including cases involving the federal Constitutnon or a federal
law (also called a statute ), as well as certain high-value cases where the partes
reside in different states. Alrthough more than 300,000 cases are filed in fed-
eral district courts each yvear, most lawsuits cannot be filed in a federal court
because of the courts® limited jurisdicton.

Each state also has its own system of courts to adjudicate legal dis-
putes. Each state judicial system is established by its state consttution and,
like the federal courts, the state courts operate within a tripartite system of
state gowvernment. Unlike federal courts, howewver, state court systems have
“general jurisdiction™ owver a wide range of cases—basically all cases except
a narrow range that can be brought only in federal court (e.g., cases against
the United States or cases brought under certain federal laws or statutes). As
a result, the large majority of lawsuits are filed in state courts.

Several concepts wital to understanding how the courts operate in
a tripartite system of government are discussed in the following sections.
These concepts are separation of powers, judicial review, and instututional
competence.

Separation of Powers

As noted earlier, at both the federal and state levels the court system shares
governmental authority with the legislative and executive branches of gowv-
ernment. Under the Constitutnon’™s framework, these branches are separate
from one another and equally powerful in different ways. Through this
separatiorn of powers, each branch exercises distinctive but limited powers, a
feature the Constitution’s framers at the federal level meant to prevent the
tyranny that can flow from the concentration of power.

No branch is truly independent of the others, howewver, because each
one’s power is limited or “checked”™ bwv powers that the Constitution assigns
to the other branches. For example, the Consttution gives the legislative
branch the power to enact laws, but the president can veto a law that Con-
gress passes and the judicial branch can determine that an act of Congress
violates the Consttution. Similarly, while the president has the authority to
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Chapter : The Role of Courts in Health Policy and Policymaking =

appoint federal judges, the federal courts can judicially rewview the constitu-
tionality of executive branch actons. These are only examples of a broader
set of constitutional “checks™ that seek to strike a “balance™ of governmental
power among the three branches.

Judicial Review

The judicial branch has the exclusive power of jaedicial review—the power to
interpret the Constitution to determine whether an act by a legislative body
or an executive official exceeds consttutional limirts. This power of judicial
review is not expressly granted in the Constitution’s text; instead, it is itself
the product of judicial decision making in a landmark case ( Adasrbeery v AMMadi-
sor) decided in 1803. Whiile lower federal courts interpret the Consttution
to assess a law’™s consttutionality, as a practical matter decisions invalidating
laws typically are appealed to the Supreme Court, leaving it the final say on
the guestion.

A court’s power to interpret the Constitution to strike down laws
enacted by Congress or an executive branch action is potentially enormous.
Owver the decades, however, the Supreme Court has prudently fashioned
limits on when it will engage in judicial review, and the other branches have
acquiesced in the Court’s exercise of this power. INonetheless, Supreme
Court decisions holding a law unconstitutional are often cited in the political
realm as prime examples of judicial activisim (or policymaking by the courts).
Engaging in judicial review is an important way that courts shape or constrain
health policy by limiting (or walidating) another branch’s formulation or
implementation of health policy.

Institutional Competence

Aldrthough the division of authority was constitutionally established as a means
of protecrting against a concentration of governmental power, it also is in
accord with the concept that each branch of government has its own particular
irtstiteetioreal competerice. As Gostin (1995) suggests, cach branch of govern-
ment possesses particular strengtrhs and weaknesses relevant to making policy
generally and to health policyvmaking in particular. For example, through the
legislative process involving agenda setting and legislation development, the
legislative branch can investgate broadly the real-world conditons that require
a policy response, including tapping into relevant expertise when needed.

In theory, the legislature can examine the “big picture”™ to determine
whether new policy is needed and what form it should take. Because its mermm-
bers must regularly stand for election, theyv are publicly accountable, which
helps ensure that policies do not deviate substantially from the popular will.

Once the legislature has formulated a new policy, the executive branch
is responsible for implementing and enforcing it. In the case of many health
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ﬂ Health Policymaking in the United States

policies dealing with complicated financing or delivery systems or scien-
tifically complex health risks, for example, the administrative agencies in the
executive branch house the expertise necessary to flesh out policy details
through the rulemaking process and perhaps to ensure policy compliance
through enforcement actions.

Bwv contrast, courts are not institutionally well suirted to formulate or
implement policy. Rather than looking at the larger picture of health policy
problems and possible solutions, courts must focus on the lawsuit immedi-
atelyv in front of them. A judge™s or jurv’s understanding of the facts is shaped
bv the parties” presenting evidence in an adversarial process—facts that may
be highly germane to the parties” dispute, but mav not shed light on social,
economic, or health conditons more broadly. Moreowver, while judges hear-
ing cases have considerable expertise in interpreting and applving the law,
thev typically do not have training that would permit a sophisticated ewvalua-
tion of the scientific, economic, or ethical questions inherent in policymaling;
in general.

Thus, the division of labor among the three branches of government,
cach with particular competence, is not only consttutionally mandatrted, it
arguably is also efficient in allocating to each branch the policy-related tasks
it is best equipped to handle effectivelyv. Of course, these theories aboutr how
things should work don™t alwawvs play out in the messy arena of real-life gowv-
erning. The judgment of legislarors, which in theorv should be focused on
the public interest, may be compromised by ideological commitments or by
the influence of politically powerful interest groups. Administrative agencies
similarly mawv be subject to powerful interest group pressure or ideological
direction. Even the courts themselves are not immune from political pres-
sures. Although recognizing that no system of government is perfect or
alwaws lives up to ideal standards, the United States” system of government,
fearturing its checks and balances, has stood the test of tume.

Courts in a Federal System of Government
Because governmental power in the United States is shared berween the
national and state governments, the power-sharing relationships existing in
the levels of government should be addressed. These relationships affect the
funcrioning of courts, and judicial decisions affect the boundaries of these
relationships. As was discussed briefly in Chapter 2, in our federal syvstem
ot government, the term federalisziz refers to the Consttution’s division
between the national (federal) government and the governments of the states
ot the authority to gowvern, including the ability to formulate and implement
policy.

The Constitution lists a number of powers that the federal govern-
ment can exercise (e.g., the powers to tax and spend funds to provide for the
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nation”s defense and general welfare, to regulate interstate and foreign com-
merce, and to regulate immigration ), and that list establishes the boundaries
of federal authority. In short, the federal government is often said to be one
of “limited powers.”

In contrast, the Tenth Amendment of the Consttution makes clear
that all governmental powers not accorded to the federal government are
“reserved to the States.” In other words, the states keep all the powers
to govern and regulate thatr the Consttution does not give to the federal
government. This broad scope of governmental power includes the states”
“police power,” which is their abilitv to regulate a wide range of areas to
protect the common good of their citizens.

This division of governmental authority is evident in health policy.
For example, many public health measures enacted by state governments,
such as laws requiring vaccination or newborn screening, represent exercises
of the police power. The states also retain the power to regulare the pracrtice
of medicine, the prowvision of healthcare serwvices, and insurance, including
health insurance. The federal government, by contrast, has used its spending
authority to establish federal health insurance programs such as Medicaid and
Medicare, its taxing power to fund those programs, and its power to regulate
interstate commerce to regulatre the marketing of robacco and prescription
drugs.

Questions about whether a particular martter can properly be addressed
byv Congress or is properly reserved to the states, howewver, can be conten-
tious politically and legally and tyvpically regquire judicial resolution. A promi-
nent recent example, discussed in more detail later, is the politdcally charged
question about Congress”s constitutional authority to require individuals to
purchase health insurance as part of the ACA, a question that the Supreme
Court ultimartely decided in 2012,

Another important aspect of federalism is the Constitution’s suprermm-
acy clause, which states that the Constitution and federal laws authorized bw
the Constitution are the “supreme law of the land.”™ The supremacy clause’s
effect is thatr federal laws mav be found to preempt any state laws regulating
the same subject. As we will see in later discussion, when some states sought
to enact health reform measures in the 1990s and 2000s, theyv found their
ability to do so to be constrained and limited bv judicial applicatons of fed-
eral preemption under the supremacy clause. Federal preempuon also has
limited state courts” ability to apply state tort law as a mechanism for com-
pensating consumers harmed by unsafe products, such as pharmaceuticals,
regulated bwv federal law.

In summary, the Consttution creates a system in which the power
to gowvern is shared—-shared among the legislative, executive, and judi-
cial branches of government and shared berween the federal and state
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governments. But in any system premised on sharing, situations arise when
one participant claims that another is taking more than its allotted share.
Vihen these questons arise in our constitutional democracy (e.g., when a
state asserts that the federal government is encroaching on rights reserved
to the states or when Congress asserts that the president is overreaching his
or her authority), the courts are responsible for settling them. In a later sec-
tion of this chapter, which discusses courts as referees, we will explore several
examples of how courts’ resolutions of disputes regarding the reach of gov-
ernmental authority have shaped health policy.

Functioning of the Courts

Bevond the discussion of the structure of the judicial branch and the descrip-
tion of how the courts operate in the federal system of government under the
US Constitution, several aspects of how courts function will help us under-
stand how courts make decisions that are by definition health policy and how
their decisions in turn may affect other health policy and policymaking. In
effect, we want to consider what courts actually do and how thev do it.

What Courts Do: Resolving Cases and Controversies

Unlike legislatures, which can identify a problem and affirmatively initiate the
policy formulation process in response, courts funcrtion in a reactive mode.
Thewv act only in response to lawsuits properly filed and subject to their juris-
diction. Only parties who have some stake in the outcome of a dispute or
controversy are permitted to pursue litigation. As a result, except in the rare
situations when a court is authorized to declare its opinion on a legal ques-
tion in the absence of a live controversy (by issuing a “declaratory judgment™
or “adwvisory opinion™), courts address legal questions in concrete disputes,
not in the abstract or in anticipation of possible furure disputes.

Courts resolve those legal gquestions in an adversarial svstem where
attorneys advocate for their parties” positions, arguing legal authority and fac-
tual evidence particular to the case. The trial court (which in some, bur not
all, cases relies on a jury to determine what version of disputed facts is true)
renders a decision resolving the dispute berween the parties. If one or both
parties disagree with the trial court’s resolution and can point to an error in
how it reached that resolution, they mav choose to appeal the decision to an
appellate court.

The federal judicial system has two levels of appellate courts. IDistrict
(trial) court decisions can be appealed to a federal circuit court of appeals. A
party disappointed by the decision of the circuit court of appeals can petition
the US Supreme Court to hear its case, but the Court hears argument in
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and decides only a small percentage of cases in which petitions are filed. As
a result, the circuit court of appeals will have the final word in most federal
cases where a party appeals. Similarly, most state court systems have two lav-
ers of appellate courts, and the states vary in how they address parties” ability
to appeal beyvond the first appellate level.

Understanding how courts decide cases is important to appreciating
courts’ role in shaping health policy. While far from a complete description
of how courts function, the following discussion highlights several pertinent
points about how thev work.

How Courts Decide Cases: Identifying, Interpreting, and Applying
“the Law?™

The central function of the judicial system in the United States is to apply
“the law™ to the facts of a particular case to resolve a dispute berween the
parties involved. That dispute may be as mundane as whether a landlord vio-
lated the terms of a residendal lease, or it mayv be as momentous as whether
an act of Congress violated an individual®s constitutional rights., In any case,
the court must identify which law applies, what that law means, and how it
applies to the particular case’s facts.

The law to which the courts look in deciding a dispute derives from
multiple sources of potentally binding legal authority. These sources of law
include constitutions (federal and state), laws or statutes passed by legisla-
tive bodies, rules and regulations issued by implementing organizations and
agencies, and the common law (a term referring to the body of judge-made
lasa-). In addition, in contract disputes betrween private litigants, a court is
called on to enforce terms that parties have themselves agreed to; in these
cases, the court is effectively applyving the parties® “private law.”™

A common misconception is that the ““law on the books™ prowvides a
clear answer to decide legal disputes. As a practical martter, howewver, in cases
where a statute, regulation, common-law ruling, or contract provides a clear
answer, it is rarely in the parties” interest to devote resources to litigating a
dispute; these cases typically settle out of court. Consequently, many of the
cases that courts are called on to decide raise legal questions for which the
laww’s answer is uncertain.

In many cases this uncertainty reflects the difficulty of determining
what general language used in a constitution or statute (or other source of
laww ) means when applied to a specific case. The federal Constitution is itself
fairlv short and written mostly in general terms, a circumstance that has pro-
duced endless controversy owver how courts should interpret its terms, with
judges and scholars divided on which interpretive method is appropriate.

Statutes, or laws enacted bwv legislatures, tend to be longer and more
specific, with rules and regulations written by administrative agencies being
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A1y Health Policymaking in the United States

even more detailed and definite. Even so, it is probably bevond the ability
ot any policvimaker to anticipate and prowvide for every situation that may
possibly arise. /s a result, courts regularly must give meaning to a source of
law that is ambiguous or vague, so that it can then applyv the law to resolve
the dispute at hand. In the later discussion on courts as mMeaning givers, we
will explore several examples of how courts’ interpretations of the law have
shaped health policvy.

How Courits Decide Cases: The Conservative Influence of
Precedent

Given the inherent imprecision of language, the need fregquently arises for
courts to give meaning to a source of law. As a resulr, courts exercise sig-
nificant power in interpreting the law. That power, howewver, is subject to a
restraint found in judicial adherence to the principle of stare decisis (Meaning
“to stand by a decision™ ). This principle dictates that a court should decide
legal questions (like a law’™s meaning) consistently with how the guestion
has been decided previously by the same court or any court superior to it in
the judicial hierarchv. For example, a federal district court follows the prec-
edent of its own prior decisions, decisions of the circuit court of appeals for
its federal judicial circuit, and decisions of the TUUS Supreme Court. Reliance
on precedent means that a court deciding a new case will be guided bwv how
courts have decided previous, similar cases, thhus ensuring some level of stabil-
ity, predictability, and consistency in the law and satisfyving the basic precept
ot justice that “like cases should be treated alike.™

The power of precedent is not absolute, however, and the Supreme
Court may overriule a prior decision if a majority of the Court becomes con-
wvinced that the prior case was wrongly decided and has produced a rule that
is unworkable, particularly in light of changes in society. A notable example
ot such overruling was the Court’s 2003 decision in fawrernrce v. Texas, which
declared unconstitutional Texas’s criminal antisodomy statute and overruled
the Court’s prior decision in another case, Bowesrs v. Hardwick.

Wwithh this discussion of the storucture and funcrioning of courts as
background, we can return to a fuller consideration of the three roles courts
playv in health policy and policymaking: refereeing, meaning giving, and rights
protecting. Specific cases are noted that illustratre each role.

Courts Acting as Referees

Vihen the complexity of the policymaking process depicted in Exhibit 3.1
and discussed in Chapter 3 is considered, the frequent need for refereeing
disputes among various parties is apparent. These disputes arise primarily in
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three areas: (1) questons of the extent of congressional authority, (2) ques-
tions of the power of implementing agencies, and (3 ) questions of federalism
pertaining to federal and state levels of government. Each of these areas is
considered in the following sections, with actual case examples.

Courits Refereeing Questions of Congressional Authority

Our discussion of how courts act as constitutional referees to affect health
policy begins with one of the most celebrarted or rewviled, depending on one’s
opinion about the ACA, Supreme Court decisions in recent times: Natiornal
Federatiornr of Indeperndernnt Businesses (INFIB) v Sebelizes. This lawsuit chal-
lenged the constitutional authority of Congress to enact, as part of the ACHA,
a requirement that individuals hawve health insurance or payv a fine to the
federal government. This so-called individual mandate is a crucial piece in
the ACA’s attempt to ensure near-universal health coverage for Americans.

As we have discussed previously, the ACA builds on the nation’s
existing structure of private health insurance, but restricts insurers® ability
to limit or denyv coverage or charge higher premiums for persons with pre-
existing health conditions. With those changes, the cost of health insurance
could be expected to rise sharply unless people who are relatively healthy
and voung also enroll in health plans. The individual mandate, coupled with
tax subsidies for low-income persons, supplied the mechanism to get those
voung and healthy “good risks™ to purchase health insurance. Conceptually,
this mechanism would sartisfyv the concerns of health insurance companies to
create larger risk pools and increase access to care for millions of formerly
uninsured Americans.

The law?®s opponents, however, objected thar Congress did not hawve
the constitutional authority to enact the individual mandate as part of the
ACA. As discussed, the Constitution limits Congress®™s powers to legislate,
and in NFIEB p Sebelizes the Supreme Court considered the constitutionality
of the individual mandate. Proponents of the ACA argued that the power
to regulate interstate commerce (articulated in the commerce clause of the
Constitution ) extended to Congress’™s ability to mandate the purchase of
health insurance as part of a comprehensive regulartory scheme affecting the
financing and delivery of healthcare.

The Supreme Court historically has interpreted the commerce clause
expansively, permitting Congress to regulate any economic actuwvity that sub-
stantially affects interstate commerce. Because of the scope and economic
importance of the healthcare and health insurance industries, this expansive
reading of the commerce clause has supported a broad exercise of congres-
sional power in health-related fields.

As for the individual mandate, proponents asserted that the failure
of millions of Americans to have health insurance undoubtedly affectrted
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interstate commerce. Lhe Supreme Court, howewver, disagreed and held that
the individual mandate did not regulate existing commercial activity; instead.,
it compelled individuals to engage in the activity of purchasing insurance.
The Court was unwilling to extend Congress®™s commerce clause authority
to permit regulaton of individuals not already acting in the market, fearing
that to do so, in the Court’s words, “would open a new and potentially vast
domain to congressional authority.™

Many Court-watchers had assumed that if the Supreme Court held
that the individual mandate was not authorized under the commerce clause,
it would strike down this linchpin of the ACA, thus crippling the health
reform law. To their surprise, the Court proceeded to consider other sources
of constitutional authority for the individual mandate and uldomately upheld
it as an exercise of Congress®s constitutionally based raxing power. Although
the law itself refers to the pavment that persons who do not have health
insurance must malke to the government as a “penalty,”™ the Court reasoned
that Congress did not mean for the pavment to punish persons for failing to
purchase insurance, but instead to induce people to purchase coverage and
to raise revenue—both of which are characteristic of taxes. Thus, the Court
framed the individual mandate as a tax on persons who do not purchase
health insurance and therefore within the scope of Congress™s taxing powers.
As a result, the Court judged the individual mandate to be consttutional.

MNEIB v Sebelizes vividly illustrates how courts can affect health policy
through their refereecing role. Although the Supreme Court’s decision nei-
ther formulated nor implemented policy, through the process of judicial
review the Court validated a crucial piece of the most sweeping health reform
legislation in a generation. A Court decision striking down the individual
mandate as bevond Congress’s constitutional authority would have severely
weakened the ACA.

As referees, courts have the power to rein in legislative policymalk-
ing byv deciding a policy exceeds constitutional bounds. And although the
Supreme Court upheld the individual mandate under the taxing power,
many commentators suggest that its commerce clause holding augurs futrure
limirations on congressional power. Finally, as discussed later in the section
on courts as federalism referees, judicial decisions regarding the scope of con-
gressional authority also mayv have implications for the federal government
and states” sharing of power to make health policy.

Courts Refereeing Questions of the Power of Administrative
Agencies

As we saw in Chaprer 3, when Congress (or a state legislature) enacts a policy,
it expects certain agencies in the executive branch to implement them. In
formal terms, Congress delegates implementation authority to administrative
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agencies in the executive branch. This authority includes the ability, indeed
the responsibility, to write and issue rules and regulations that flesh out the
dertails of a legislatively enacted policy and establish specific standards for
regulated partdes” compliance with the legislation.

Agencies also enforce those standards and, when a dispute arises about
an agency’s implementation and enforcement activities (e.g., when an indi-
vidual disputes the Social Security Administration’s determination that the
individual is not disabled enough to receive Social Security disability ben-
efits), the agency mayv adjudicate those disputes. Howewver, when a dispute
arises about an agency’s authority to act in a particular wavy, the courts resolve
those disputes.

Judicial decisions concerning the wvalidity of an agencyv’™s exercise of
authority can have an important impact on health policy. Although thewv all
address whether an agency has somehow exceeded its proper authority, three
tyvpes of challenges can arise. First, a party mayv challenge an agencyv’®s rule
or regulation as an unreasonable interpretation of what Congress charged it
to do and therefore inwvalid. A second tvpe of challenge is similar, butr goes
further in asserting that the agency’™s promulgation of rules and regulatnons
exceeds the scope of the authority Congress delegatrted to it. Third, a rule or
regulation mav be challenged as essentally legislative in nature. In these situ-
ations the claim is that the agency has usurped the legislative role by going
bevond its role in implementing or enforcing the legislature’s policy. Specific
case examples illustrate each type of challenge in the following sections.

A Challenge Asserting an Unreasonable Interpretation of Authority: The IRS
and Tax Subsidies Under the ACA
Even when Congress clearly delegates to an agency responsibility for issu-
ing rules or regulations on a particular matter, questions may arise about
whether the resulting rules or regulations legitimately interpret the authoriz-
ing statute. A core precept of administrative law, established bv the Supreme
Court, is that courts ordinarily should uphold an agency’s reading of a law
it is responsible for implementing, as long as that reading is permissible
(Jost 2004; Richards 2007 ). This so-called #zele of defererice to agency judg-
ment applies when a law being implemented is silent or ambiguous on some
implementation issue. If the law speaks specifically to the issue, the rule does
not apply. The rule of deference gives agencies a good deal of leewav in
interpreting ambiguous language and filling gaps in laws and prevents courts
from simply substituting their own judgment about how best to fulfill the
legislature®s policy objectives for the agency’™s judgment.

A contemporary example of this tyvpe of dispute can be found in Kirng
. Barwell, At issue is the wvalidity of Internal Revenue Service (IRS) rules
and regulartions making tax subsidies available to persons purchasing health
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insurance on the federally run health insurance exchanges created under the
ACA (Gluck 2014).

The lawsuit asserts that the rules and regulations are inconsistent with
the ACA provision providing for tax subsidies, which refers only to exchanges
“established by a State.”™ In defending its rules and regulations, the IRS, as
the agency with implementation responsibility, takes the position that, viewed
in context, the ACA language is unclear and that providing subsidies to
purchasers regardless of whether they buy health plans from federally run or
state-run exchanges is consistent with the ACA’s overall scheme and legisla-
tive history. The challengers, by contrast, argue that the parvtcular statutory
section’s omission of any mention of federal exchanges is clear and unam-
biguous, so that the IRS interpretation should receive no deference and be
struck down. Several lawsuits presenting this challenge have been litigated in
the lower federal courts, producing conflicting conclusions, and the Supreme
Court has agreed to decide Kismg v Brerwell in 2015.

Both sides of the lawsuit agree thart it the challenge succeeds, it could
potentially hobble the ACA’s implementation. In probing the courts” willing-
ness to defer to agency interpretation of a statute, Kiéizsg v Barwell addresses a
core question of administrative law and illustrates how critical court decisions
can be to the implementation of health policies.

A Challenge Asserting Agency Action Exceeding the Scope of Delegated
Authority: The FDA and Tobacco Regulation

Sometimes the judicial challenge to an agencv’™s implementation of a health
policy considers whether the organization or agency has overstepped its del-
egated authority. In the 1938 Food, Drug, and Cosmetic JAct (FIDCA), Con-
gress delegated to the Food and Drug Administration (FIDA) the authority to
regulate drugs and medical dewvices to make sure they are “safe and effective.™

In 1996, after decades of mounting evidence regarding the health risks
of tobacco and new revelations of tobacco industry deceprion and efforts to
manipulate ciglarettes” nicotine levels to enhance addicroveness, the FIDA issued
regulations designed to restrict the marketing and accessibility of tobacco
products to children and adolescents (Gostin 2009 ). The F1IDA%s rationale was
that new ewvidence confirmed that nicotine was a “drug™ and that cigarettes
and other tobacco products were “dewvices™ delivering it to users. Thus, the
FIDA wviewed the development and issuance of these rules and regulations as
properly within the scope of its authority as granted bv the FIDCA.

Tobacco companies challenged the rules in court, arguing thatr they
exceeded the FIDA®s delegatrted authority under the FIDCA. The case uld-
mately reached the Supreme Court, which in 2000 held in Fi>A v Brows &
Willimsesornr Tobacco Corporatriosn that the FIDA lacked any authority to regu-
late rtobacco products.

Copying and distribution of this PDF is prohibited without written permission.
For permission, please contact Copyright Clearance Center at www.copyright.com

EBSCOhost — printed on 4/B/2022 7:44 PM via FRANELIN UNIVERSITY. All use subject to https: ./ fwww.ebsco.com/tcerms—of-use



Chapter : The Role of Courts in Health Policy and Policymaking E

To reach this conclusion, the Court relied on the interplayv of the
FIDCA™s regulatory goal of ensuring thatr marketed drugs and dewvices are
safe and Congress’™s passage of other laws specifically regulating tobacco. In
short, the Court reasoned that Congress had made clear in other legislation
that robacco products could continue to be sold in the United States, but
that regulating tobacco to ensure safety would actually require its remowval
from the market. Based on this reasoning, the Court found that Congress, in
enacting the FDCA |, did not intend to give the FIDA the authority to regulate
tobacco. In this case, the conclusion was not simply that Zow the FIDA had
regulated rtobacco was inconsistent with Congress’s policy directives; instead.,
the Court concluded that any FIDA regulation of tobacco was out of bounds.

A Challenge Asserting an Agency’s Exercise of Legislative Authority: New
York City’s Portion Cap Rule for Sugary Drinks

A third tyvpe of challenge to administrative agency authority arises from
questions as to whether an agency has gone bevond developing and issu-
ing rules and regulations intended to implement the legislature’s policy and
is instead itself exercising authority that is legislative in nature. Challenges
asserting this tvpe of misuse of authority more often arise at the state lewvel.
Although the legislative branch at either level of government can delegate
to an executive branch agency the authority to interpret and implement a
health policy the legislature has enactred, it cannot constitutionally delegate
responsibility for making the broad policy judgments inherent in legislating.
Any attempt by an agency to make policy judgments that are legislative in
nature will be inwvalid.

When a lower state court, in NI Strarewide Coalitiorr v WNYC Deparit-
et of Healtdh, struck down in 2012 the INew York City Board of Healthh’s
partial ban on the sale of sugary drinks larger than 16 ounces, a judicial
determination that the board had made a policvy decision reserved for the
legislative branch lay at the center of the decision (Mariner and Annas 2013 ).
The Board of Health, which is part of the city’s Department of Health and
Mental Hwvgiene, adopted the rule—officially knowmn as the Portdon Cap
FRale, but popularly referred to as the “Big Gulp Ban™—as part of a broad
effort to combatr obesity. But the court decided that the City Charter’™s grant
of authority to the Board of Health did not permit the board to ban the sale
of a legal iterm as a means of combatting a chronic disease.

According to the court, any decision to take such a step (and to cre-
ate a complex set of exceptions to the rule, as the board had done) belongs
properly to the legislature, in this case the INew York City Council. By this
reasoning., when the board adopted the rule, it overrecached and acred like
a legislature, violating the constitutional separation of powers. According to
the judge, such a ban could be made only bv an elected city council, not by a
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board appointed by the mavor. In June 2014, the highest court in INew York
State affirmed that decision.

The foregoing cases illustrate several wawys that courts can affect health
policy bv funcrioning as a constitutional referee that establishes the boundar-
ies for how the legislative and executive branches carry out their respective
policymaking roles. As the next section describes, the courts, in their referee
roles, also may settle disputes about how the power to make health policy is
shared berween the federal government and the states.

Courts Refereeing Federalism Questions

As noted earlier and discussed extensively in Chaptrer 2, both the federal
and state governments have constitutional authority to make health policy,
although the scope of their authority differs. Congress’s authority is limited
to its exercise of its enumerated constitutional powers, while all other powers
are reserved to the states. This section explores how court decisions settling
contlicts berween federal and state exercises of authority can affect health pol-
icy. As we will see, in some cases the existence and exercise of federal power
limits states” ability to make health policy relating to a particular concern, but
in other instances state interests may constrain the exercise of federal power.
In vet other situations, both the federal and state governments can make
policy in a certain arca, as long as their policies (often in the form of rules or
regulations) do not conflict.

“Cooperative Federalism™ and Federal Coercion

In the constitutional scheme of government in the United States, the federal
government cannot constitutionally compel a state to enact a particular pol-
icy, nor can it “commandeer™ state emplovees to implement policies adopted
bv Congress. Pursuant to its constitutional spending power, however, Con-
gress can provide the states with financial incentives to pursue certain policy
objectives. An example of the use of this motivational power was Congress’s
conditioning the disbursement of federal highwayv funds on each state®s rais-
ing its legal drinking age to 21 wvears.

Another health-related example of Congress’™s power to incentivize
states’ behawviors was the enactment of the Medicaid program. As we have
discussed, the federal government prowvides substantial matching funds for
state-administered health insurance programs for poor people, as long as the
state program meets certain federal standards.

The label “cooperative federalism?™ is sometimes applied to the federal
government’s use of financial incentives to encourage state-level imple-
mentation of federal policies. In such an approach, the federal and state
governments act autonomously, but their policy interventions are coopcra-
tive. VWhile largelyv positive, cooperative federalism does raise the possibility
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that the federal government’s financial inducement to a state—if extremely
strong—could effecuvely override the state’s autonomy in formulating policy.

Implementation of the ACA, for example, relies heavily on cooperative
federalism, but one aspect of the law was judged to wviolate federalism prin-
ciples. We noted in earlier discussion that the Supreme Court playved a crucial
role by determining the constitutonality of the individual mandate prowvision
of the ACA. In the same case, WEFIB v Sebelims, a seccond important question
arose, a federalism question dealing with a challenge to the consttutionality
of the ACA’s Medicaid expansion prowvision (Kaiser Family Foundation 2012).

The ACA originally conditioned continued federal Medicaid matching
funds on each state’s expanding its Medicaid eligibility criteria. The change
in criteria would have expanded Medicaid from a program providing health
coverage only to certain categories of poor people (e.g., children, pregnant
women, people with disabilities, elderly individuals) to a program covering
all persons with income below a certain threshold. According to the ACA, a
state that chose not to expand coverage would lose all federal matching tfunds
from its Medicaid program.

Opponents of the ACA argued that when Congress induced the states
to expand Medicaid eligibility by threatening the loss of all their federal Med-
icaid funding, it acted coercivelv, not cooperatively, and thus exceeded its
spending power authority. A majority of the Supreme Court in NEFIB » Sebe-
ey agreed. According to Chief Justice Roberts, the amount of federal fund-
ing that states stood to lose if thev did not expand their Medicaid eligibility
criteria was so large that the law left states with no real choice—instead, the
threatened loss of funding was like a “gun to the head™ of the states. From
this perspective, Congress was unconstitutionally compelling states to expand
Medicaid under the guise of making a constitutionally valid conditional grant
of federal funds.

Once the Court found that the ACA’s expansion of Medicaid repre-
sented an unconstitutional compulsion of state action, though, thie question
became whatr effect that finding of unconstotutionality would have on the
health reform law. One possibility (which four dissenting justices endorsed)
was thatrt the unconsttutionality justified striking down the enrtire law.
Another, less drastic result could have been to sever from the rest of thie ACHA
all prowvisions of the law relating to the Medicaid expansion and to strike
down only the expansion prowvisions as unconstitutional. That result would
have left in force the health insurance market reforms, the individual man-
date, and numerous other prowvisions of the ACA, but no state would expand
Medicaid, meaning that the approximately 17 million uninsured low-income
persons expected to benefit from the expansion would not receive coverage.

Instead, a majority of the Court concluded that it could remedy the
unconstitutionally coercive nature of the Medicaid expansion simply by
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remowving the coercion; their remedy was to denv the federal government’s
ability to withhold #/f Medicaid matching fuinds from states choosing not to
expand. This remedyv left states able to choose eftber to expand their Medic-
aid population as called for by the ACA and receive federal funding for the
expanded population ¢ to maintain their Medicaid program at pre-ACA
coverage lewvels, without losing their existing funding.

The Medicaid expansion part of the NFEFIB p Sebelizes decision dra-
matically demonstrates the Court’s power to affect health policy. As with
the gquestion of the individual mandate®s constitutionality, it was within the
scope of the Court’s judicial review powers to strike down the health reform
law entirely as unconstitutional, which would have rendered moot all the
legislative and executive branch efforts to enact and implement the law. But
even though it found that Congress exceeded its constitutional authority by
attempting to coerce states to expand their Medicaid programs, the Court
adopted its more modest remedy so that it could avoid unnecessary judi-
cial intrusion on the legislatrive authority to formulate policy. In effect, the
Court’s decision permitted Congress to adopt the Medicaid expansion as a
way to increase insurance coverage in states that cooperated, but denied its
ability to compel states to go along with that policy.

The Supremacy Clause and Federal Preemption

The Supreme Court’s decision in NFIB » Sebelins regarding the Medicaid
expansion used the spending clause of the Consttution to constrain Con-
gress’s ability to induce states”™ compliance with federal health policy objec-
tives, but the more typical power-sharing disputes berween the federal gov-
ernment and states involve the supremacy clause of the Constitution.

As noted earlier, the supremacy clause declares the Constitution and
federal laws authorized by the Consttution to be the “supreme law of the
land.” Its effect is to permit Congress, by enacting a law on a partvicular
topic, to preempt state laws in that area. The preemption may extend to state
common-law actons (e.g., negligence or product liability lawsuits), as well
as to statutory law. As a result, guestions hawve arisen about the walidity of
state health policy initiatives in arcas as diverse as a state-mandated hospital
budget review for cost-containment purposes (not preempted), a state law
prohibiting a particular form of hazardous waste disposal (not preecmpted),
and a state law imposing burdensome requirements on “navigators™ charged
bv the ACA to help consumers use insurance exchanges to enroll in health
plans (preempted).

As these examples suggest, federal laws do not alwawvs preempt state
laws or rules and regulations, and part of the courts” role as constitutional
referees is to determine when the supremacy clause and federal preemption
applyv. The central issue in determining preemption is whether the federal
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policvmakers intended that the federal law displace state laws on the same
subject. If a federal law explicitly includes a stated purpose of preempting
state laws on the same subject, then a court simply interprets the statute’s
preemption language to determine whether the particular state law being
challenged falls within the scope of preemption. The courts had to make such
a decision, for example, when the Massachusetts attorney general issued reg-
ulations prohibiting retailers from using self-service displays of cigarettes and
banning outdoor advertising of cigarettes in any location within 1,000 feet of
a school. Cigarette manufacturers and retailers challenged the regulations as
preempted by the Federal Cigarette Labeling and Advertising Act (FCLAA).

The FCLAA prescribes mandatrory health warnings for cigarette
packaging and adwvertising and contains an express preemption of state pro-
hibitions “based on smoking and health™ relating to cigarette adwvertising.
Massachusetts argued that this preemption did not extend to state regulation
of the location of cigarette adwvertising, as opposced to the content of ciga-
rette adwvertising, an argument that some lower federal courts accepted. The
Supreme Court, howewver, held in Loriliard Tobaocco Cowmpearey v. Reilly thart
Congress intended to preempt all health-motvated state regulation targeting
cigarette advertising, including location restrictions. According to the Court,
Congress’s decision in the FCLAA to require health warnings on cigarette
packaging and adwvertising and to include a broad preemption clause meant
that Massachusetts could not implement its own policy to decrease yvouth
exposure to cigarette adwvertising bwv regulating its location.

Even when Congress does not expressly state its intent to preempt
state law, a court may find thatr preemptive intent is implicit in a federal
policy. Perhaps the easiest case for finding preemption is when a state law
directly conflicts with a federal law. If it would be physically impossible to
comply with both the federal and state requirements, a court will invoke
the supremacy clause to invalidate the state law. In sum, judicial decisions
determining the existence and scope of federal preemption of state law in
health-related areas establish a balance of authority between the states and
the federal government.

Courts Acting as Meaning Givers

As we noted earlier, a second core role for courts is interpreting laws whose
meaning or application to a particular dispute is somechow unclear. In this
role, courts function as meaning givers, by clarifyving the meaning of laws.
In this section, we examine more extensively how courts performing their
role as interpreters of the law—meaning givers—can shape the direction or
evolutdon of health policies. There are of course situations in which the law
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is entirely clear and needs no interpretation, but the facts are in dispute.
For example, in a personal injury lawsuit it mav be perfectly clear thar the
defendant will be liable to the plaintift for injuries sustained in a car accident
it he ran a red light before hitting her, but a factual dispute mayv exist about
whether or not the light was red when the defendant went through the inter-
section. In that case, the court’s primarv role is thar of facr-finder. Often,
howewver, interpretation or meaning giving is needed.

It bears noting that courts actually play the meaning-giver role in most
lawsuits. In each of the cases discussed in the previous section, for example,
a court had to interpret the Constitution or a law to make a decision about
whether a branch of government had acted within the bounds of its consti-
tutional authority or how power should be shared berween the federal and
state ZOoOVEerrinents.

The cases examined in this section, howewver, highlight how courts?®
interpretation of the language of laws can determine the language’s policy
impact. ¥We will see that court decisions sometimes play an important role in
establishing the effects of legislative action. The cases in this section also will
preview the final section’s discussion of cases in which courts” predominant
role is to enforce rights claimed pursuant to contracts, statutes, or the Con-
stitution. In those cases, courts may first have to interpret the relevant source
ot law to determine the existence and scope of the right claimed.

In particular, this suggests different scenarios where court deci-
sions giving meaning to laws effectively delineatre the policy implications of
Congress’™s handiwork. First, in looking again at how broadly to interpret
preemptive language in a federal law, we will see how courts” parsing of the
preemption clause in a law having little to do with health has substantially
affected states” ability to pursue state-lewvel healthcare reforms. The discus-
sion will then turn to judicial interpretations of statutes that regulatre the
conduct of actors in the healthcare markerplace and create rights on the part
of healthcare consumers.

ERISA Preemption and State Health Reform

Vihen Congress enacted ERISA in 1974, its main goal was to create a federal
regulatoryv scheme for employver-sponsored pension plans to make sure they
met certain standards for protecring emplovees. Congress, howewver, dratted
the law to apply to emplovee benefit plans more broadly, including healthcare
benefit plans. The law does not require emplovers to offer any particular ben-
efit, but instead sets up uniform standards for administering whatever benefits
are offered. Congress wanted to encourage emplovers to establish plans by
displacing all state regulation of employvee benefit plans; this preemption of
state law would permirt large multistare emplovers to avoid having to comply
with varving and potentially conflicting plan regulations in different states.
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To thatrt end, ERISA includes a broadly worded preemption clause
stating that it preempts all starte laws that “relate to”™ employvee benefitc
plans covered byv ERISA. Although it wanted to establish the regulation of
employvee benefit plans—and particularly pensions—as an area of exclusive
federal concern, Congress was concerned about unduly intruding on areas of’
traditional state regulaton. So it gqualified ERISA®s preemption clause with a
“savings”™ clause, which effectively saves from preemption any state law thart
“regulates insurance.” Thus, in essence, state laws that relate to emplovment
benefit plans are preempted, &z a state can regulate insurance companies.

This gets even more complicated in a situation in which an emplover
provides health coverage for its employvees by self-insuring (i.e., bv acrting as
the insurer itself), rather than by purchasing contracts of insurance from an
insurance company. ERISA anticipated this possibility. The statute includes
an exception to the savings clause that provides an emplovee benefit plan
shall nmot be deemed to be in the business of insurance for purposes of
applving the savings clause. The simple effect of this “deemer clause™ is to
qualify the description provided earlier, as follows: State laws that relate to
employvment benefit plans are preempted, FHzr a state can regulate insurance
companies, except for an emplovee benefit plan that self-insures to prowvide
health benefits. Language like this and complex legal prowvisions including
exceptions to exceptions ensure a continuing wvital role as meaning givers or
interpreters for the courts!

For sewveral decades following its enactment, the combination of
ERISA™s preemption clause, its savings clause, and its deemer clause pro-
duced a steadv stream of lawsuits probing the precise scope of ERISA™s pre-
emption of state health policies. Tyvpically, employvers or insurance companies
filed these lawsuits to argue that a state law could not be enforced against
them because it was preempted bv ERISA. The lawsuits required courts
to interpret ERISA’s statutory language to make decisions with important
implications for states” ability to enforce their health policies.

Complicatrting matters, some of the language in this law that courts had
to give meaning to is vague. ( Vwhat does it mean for a state law to “relate to™
an emplovee benefit plan? VWhatr kinds of state laws “regulate insurance™?2)
This vagueness left courts with a good deal of interpretive latitude. Indeed,
numerous decisions by courts, including the Supreme Court, about how
to interpret ERISA’s preecemption prowvisions over time have swung from an
expansive understanding of ERISA™s preemptive effect to a more limited one.
According to Furrow and colleagues (2013, 370), ERISA preemprtion law-
suits have included “owver twenty Supreme Court decisions and hundreds of’
state and federal lower court decisions.” As a result, states” ability to pursue
health policies having anyv connection to emplover-provided health insurance
owver time has waned and, more recently, waxed.
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A few examples help illustrate the role courts have plaved in disabling
or enabling state health policies arguably related to ERISA. For several
decades, many state legislatures passed laws requiring health insurers to
include in their policies certain tyvpes of coverage (e.g., mental health cover-
age or maternity coverage ). Because these “mandated benefit™ laws applied
to policies purchased as part of an emplovee benefit plan, insurers argued
that the laws were preempted by ERISA. By interpreting the interaction of
the preemption clause and the savings clause, the Supreme Court held in a
1985 case, Metropolitan Life Insierance Comeprarny v. Massachusetrts, that a state
law mandating coverage of certain mental health benefits did “relate o™
emplovee benefit plans, but was saved from preemption as a law that “regu-
lates insurance.” In that case the Court went on to apply the deemer clause
to conclude thar the mandated benefit law could not be enforced against a
self-insured plan providing health coverage to emplovees. As a result, work-
ers whose emplovers bought group coverage from an insurance COImMpPany
would receive the benefit, but emplovees of self-insured emplovers might
not. This result both frustrarted the state’s policy goal of ensuring coverage
ot thie mental health services and provided additional incentive for employvers
to self-insure to avoid mandated benefits and other state regulation.

As Jacobson (2009, 88) describes, expansive judicial interpretations
of’ ERISA™s preemption prowvisions at least through the mid-1990s meant
that, even as federal policy makers unable to enact comprehensive national
health reform encouraged states to pursue their own reforms, a federal law
“imperilled ] aggressive state health coverage experiments.” Since the mid-
1990s, several Supreme Court decisions have suggested thatr lower courts
should interpret ERISA™s “relate to™ language in the preemption clause more
narrowly (which would shrink the law’s preemprtive scope) and should inter-
pret the “regulates insurance™ language in the savings clause more broadly
(which -would enlarge states” ability to adopt policies implicating health
coverage ). For example, in New York Srate Confererice of Blire Cross and Blue
Shield Plasns v. Travelers Insprarce Cosppary in 1995, the Supreme Court
found thatr a WNew York law imposing hospital bill surcharges on maost com-
mercial insurers survived preemption. Although the surcharge law had some
ceconomic effect on employee benefit plans, the Court read ERISA™s “relates
to™ language as not extending to such an indirect effect.

In 2003, in Kerntewecky Associariorn of Healtdh Plars, Irnc. v AMMiller, the
Supreme Court interpreted the savings clause to uphold a Kentucky ““any
willing provider™ law (reguiring health plans to permit any willing prowvider
to join their nerworks) as a law thatr “regulates insurance.” In that case, the
Court adopted a new approach, more permissive of state regulation, ro deter-
mining whether a state law “regulates insurance™ for ERISA savings clause
purposes. T'hus, evolving judicial interpretations of ERISA’s preemption
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provisions hawve alternartively constrained and permitted many state health
policy initiatives.

Judicial Interpretations of Laws That Regulate the Health Markeits
and Create Consumer Righits

Besides determining the breadth of federal preemption in the health policy
domain, judicial interpretations of the substantive prowvisions of laws affect
health policy and policymaking in other wawvs. Almost any law can require
some judicial explication to clarify its meaning in a particular circumstance.
Courts, howewver, are most likely to be called on to interpret or give meaning
when (1) legislative language is vague or ambiguous, with mulriple plausible
meanings, and (2) a party trving to claim a right or avoid regulation under
the statute has enough at stake to litigate its meaning.

When a public entity (e.g., an administrative agency with enforcement
authority such as the Centers for Medicare & Medicaid Serwvices or a state
atrtorney genecral) brings a lawsuit to enforce a law’™s regulatory provisions, the
court’s interpretive judgment most obviously determines whether enforce-
ment will succeed in the particular case. It may also signal to the enforcer and
other regulated parties the tyvpes of conduct that might (or might not) trig-
ger enforcement actions in the future. For example, in a 1982 case, Arizorna
v. Adaricopa Cowernty Medical Society, the Supreme Court interpreted federal
antitrust law (specifically, the Sherman Act’™s rule against price fixing ) to find
agreements among physicians setting the maximum fees to be charged to
policvholders to be illegial per se. This decision signaled to doctors and other
actors in health markets that neither physicians® status as professionals nor
the courts® relative inexperience with applyving antitrust law to the healthcare
industry would immunize them from antitrust liability ( Hammer and Sage
2002). From a policy perspective, the court decision also gave a green light
to regulators to proceed with enforcement actions in the health field as a way
to trv to spur competition, efficiency, and cost savings.

Manv laws create rights on the part of individuals to enforce the law
through private lawsuits (or administrative adjudications). In cases involving
such laws, Medicare for example, a court decision interpreting unclear statu-
tory language determines the current plaintifi”™s ability to prewvail, as well as
the exposure of regulated parties to furure similar suits.

One law in which individual enforcement has been particularly impor-
tant and where the courts hawve struggled to give meaning to spare statu-
tory language is the Emergency Medical Treatment and Acrtive Labor Act
(EMTAT . A) Congress cenacted EMTATL.A in 1986 to address the problem
of emergency rooms’ “dumping”™ patients (refusing to see them or sending
them immediately to a public hospital) because the padent was uninsured and
unable to pav potentially large hospital bills (Perez 2007 ).
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In formulating EMTAT. A as a response to this problem, Congress
knew precisely what problem it wanted to address. The language it used in
the law, howewver, failed in sewveral respects to make clear exactly what the law
obligated hospitals to do and, bv extension, when patients harmed by wviola-
tions have a right to recover. The most glaring of the law’™s ambiguities is the
requirement that a hospital covered by ENMTATL.A provide an “appropriate
medical screening examination™ to any person who comes to an emergency
room secking treatment.

EMTAT A does not define the phrase “appropriate medical screen-
ing examination,” and the text of the law prowvides only a few clues as to
what Congress intended the phrase to mean. The law provides only that the
screening examination is to be ““within the capability of the hospital®™s emer-
gency department™ and that its purpose is “to determine whether or not an
emergency medical condition . . . exists.” As a resulrt, when padtents who
suffered some kind of harm after wisiting a hospital emergency room sued
the hospital for violating, EMTAT. A it was left to the courts to distinguish
an “appropriate medical screening examination™ from one that somehow fell
short of EMTATL.A’s requirerments.

As the court put it in a 1990 case, Cleland v Browmsorn Health Care
Groeep, Inc., appropriare 1s “one of the most wonderful weasel words in the
dictonary, and a great aid to the resolution of disputed issues in the drafring
ot legislation.™ In other words, appropriate is a handy term for promoting
agrecement among legislators, precisely because it sounds good while having
no specific meaning,.

As plaintifis filed lawsuits alleging violations of EMTATL . A, courts had
to give some meaning to an “appropriate medical screening examination.”™
In doing so thev relied on the clues in the rest of the law, as well as evidence
of Congress”™s intent in enacting the law. It was clear thar Congress did not
intend to create a new federal cause of acrtion for medical malpractice, or neg-
ligent medical care, and accordingly the courts consistently have rejected any
argument that an “appropriate screening’™ requires a nonnegligent screening.

The courts have been less consistent in dewveloping tests for what
makes a screening inappropriate. Although most of the federal circuit courts
ot appeals have adopted the standard that a hospital®s screening of a partdcu-
lar patient should be considered ““appropriate™ as long as it was similar to
the screening the hospital typically gives to patients prescnting with similar
symptoms, some federal circuit courts of appeals have used a slightly differ-
ent approach. Because the Supreme Court has not addressed this queston,
no definitive answer exists. The result of Congress’™s use of vague language
in EMTATL. A is therefore that the standard a hospital is held to in screening
an emergency rooimn patient may vary depending on which federal circuit
a hospital is located in. Thus, one downside of relyving on courts to give
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meaning to a policy is thar—unless the Supreme Court provides a definitive
interpretation—judicial interpretations of the legislature’s policy objectives
may not be consistent.

Courts Acting as Rights Enforcers

The discussion in the previous section of the policy implications of courts?
interpretations of EMTATL.A illustrates how courts can play muluple roles in
a single lawsuit. For example, in a patient’s lawsuit alleging that a hospital
failed to prowvide an ““appropriate medical screening examination,”™ the court
must first give meaning to the statutory requirement; then it applies thart
requirement to the plainrtifi”s factual scenario. In doing the latrer, the court
decides whether the hospital violated the plaintiff’s startutorvy right to the
required screening, so that the plaintiff is entitled to a monetary judgment
against the hospital. Thus, in these cases the court acts as both meaning giver
and rights enforcer. Other laws on both the federal and state levels also create
health-related rights for patients and providers, and persons who believe their
rights have been violated may seek remedies through the courts.

This section, howewver, will focus primarily on how the courts®™ enforce-
ment of (or, by contrast, limitation or denial of) common-law rights and con-
stitutional rights can affect health policy. VWe will first consider how judicial
resolution of claims brought by health plan subscribers against their plans can
affect health policy. This discussion entails rewvisiting the subject of ERISA
preemption, which has severely limited plan members” ability to sue for a
denial of benefits. This section and the chapter will then conclude by consid-
ering how court decisions involving constitutional rights of both individuals
and corporations have had an important impact on health policy.

Enforcement of Contract and Tort Rights: ERISA Preempition
Revisited

Traditionally, a subscriber to a health insurance plan who believed her plan
improperly had refused to pay for covered benefits could sue the plan in state
court for breach of contract. The lawsuit would require the court to interpret
and apply language in the health insurance policy (e.g., whether a particular
treatment prescribed for the subscriber fell under the policy’™s exclusion of
“experimental™ treatments). And in a managed care setting, if a plan also
emploved physicians and other providers, a subscriber might file a tort action
against the plan it he believed he had suffered injury because his doctor had
skimped on his care to save the plan money. That tort acton would require
the court to decide whether the doctor had acted negligently in making
medical decisions or treating the plaintifi.
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Over the past several decades, however, courts regularly have found
that ERISA preempts contract and tort lawsuits brought by plaintiffs who
receive their health cowverage through emplover-sponsored health plans. As
discussed, ERISA preempts state laws—including common-law contract and
tort claims that “relate to™ employvee benefit plans. Courts have interpreted
ERISA™s “relate to™ preemption language broadly and also have invoked
another prowvision of ERISA that limits remedies for the denial of benefits to
a remedy provided by ERISA itself. As a result, courts have kept dissatisfied
subscribers from pursuing state law claims, leaving them onlv the opton to
go aftrer the remedy provided for in the law itself. The remedv provided by
ERISA, howewver, is limited, permitting a plan member to recover only the
value of the benefit that was improperly denied. By contrast, a broader range
of remedies (and more generous damages awards) is available to a subscriber
who prewvails in a contract or tort action. Thus, the preemption of state law
claims disadvantaged health plan subscribers who claimed thev had been
harmed by health plan decisions to limit their care.

Moreover, as Jacobson (2009) points out, these judicial decisions also
had important policy implications. Because the preemption decisions limited
the remedies available to plan members, thev also limited the liabilitv expo-
sure of managed care plans. If the plan got sued and lost, it would have to pay
the injured subscriber only the value of the benefit it should have prowvided
to begin with. This judicial application of ERISA to provide plans protection
from potential liability for a full range of economic, pain and suffering, and
punitive damages effectively gave managed care organizations a green light
to employ a variety of technigues to control costs aggressively.

At the same tume, howewver, as news media began covering the plight
of injured plan beneficiaries leftr without a meaningful remedy, the court
decisions also prompted state legislatures and Congress to consider possible
legislative fixes in the form of a “Patients® Bill of Rights™ that would prowvide
some kind of protections to health plan enrollees. Although congressional
efforts in the 1990s and carly 2000s to enact a federal patents® bill of rights
ultimartely failed, sewveral states enacted such reforms (Law 2002). Thus, the
story of ERISA preemption of health plan subscriber claims illustrates how
courts’ denial of subscribers” common-law rights catalyzed efforts to enact
StATULOry protections.

Enforcement of Constitutional Righits

In contrast to the common law, which typically creates rights between private
parties, the Constitution creates private rights against the exercise of govern-
mental authority. Although state constitutions are also sources of important
individual rights, this discussion focuses on the federal Constitution. VwWhile
the Consttution’™s separation of powers and federalism prowvisions prevemnt
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the concentration of power in any one branch of government and limit the
government’s authority to act in the first instance, the Bill of Rights and the
Constitution”s Fourteenth Amendment guard certain rights of individuals
(and in some cases corporations) against governmental intrusion. For health
policy purposes, the most important of these constitutional rights are found
in the First A mendment (with its protection of free speech and religious free-
dom) and the Fourteenth Amendment (with its guarantees of equal protec-
tion and due process). Persons secking the vindicatnion of their constututional
rights call on the courts to claim those rights.

As Gostin (1995) points out, the courts hawve plaved their most
robust—and controversial—role in making policy decisions with respect to
constitutional rights in health-related matters. By recognizing constitutional
protections of individual rights relating to reproduction (both contraception
and abordon rights) and end-of-life decision making, the Supreme Court has
addressed issues that are socially divisive and that legislatures had often failed
to address. As a resulr, the “judiciary . . . has sometimes acted as a pathfinder
when there was a paucity of established policy™ (Gostin 1995, 345).

The effect of the Court’s decisions on legislatures” ability to formu-
late policies in the areas of reproductive and end-of-life rights varies, through.
The Court’s decisions in the 1960s and 1970s establishing individual rights
relaring to contraception and abortdon limited states” ability to enact policies
regulating these areas, but subsequent Court decisions have eroded those
limitatons, emboldening state legislatures in recent yvears to enact a plethora
of laws regulating abortion. By contrast, while assuming the Consttution
provides some protection to individual autonomy in end-of-life decision
making, as it did in the 1990 Cruzarn v. Director, Missowri Departiment of
Health case, thhe Court has been unwilling to declare that individuals have an
absolute right either to terminate medical treatment or to receive physician
assistance in dyving. This reluctance largely leaves policy decisions about end-
of-life care to state legislatures, many of which have enacred laws in the area.

The ability to assert constitutional rights is not limited to individuals;
the Supreme Court has recognized that corporatons may also claim some
constitutional protections. Corporations” su1ccess in convincing courts to rec-
ognize their First Admendment free speech rights provides a vivid illustration
of how court decisions can affect health policy, and in particular the govern-
ment’s ability to protect public health through tobacco policy.

In 2009 (nine vears after the Supreme Court held thar the FIDA did
not have delegated authority under the FIDCA to regulate tobacco), Congress
passed the Familyv Smoking Prevention and Tobacco Control Act (P.I.. 111-31)
granting the FIDA that authority. One provision of that act mandates that the
FIDA develop new written health warnings to go on cigarette packages, as well
as to select images to accompany those textual warnings (Orentlicher 201 3).
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