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Forms of Negligence

Malfeasance*
Misfeasance**
Nonfeasance***

“Wrongful Act (e.g., performing unlawful late term abortion)

**Improper Performance of an Act (e.g., administering wrong drug dosage)

***Failure to Act (e.g., failure to administer medications)

Figure 3-2 Forms of Negligence
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1. Malfeasance: performance of an unlawful or improper act (e.g., performing an
abortion in the third trimester when such is prohibited by state law)

2. Misfeasance: improper performance of an act, resulting in injury to another
(e.g., wrong-side surgery, such as removal of the healthy left kidney instead of
the diseased right kidney; mistakenly administering a lethal dose or potentially
lethal dose of a medication)

3. Nonfeasance: failure to act when there is a duty to act as a reasonably prudent
person would under similar circumstances (e.g., failing to administer
medications as ordered by the treating physician)

Degrees of Negligence

The use of degrees of negligence more aptly describes three generally accepted
degrees of care that can affect the amount of damages in a negligence case:

1. Slight. minor deviation of what is expected under the circumstances
2. Ordinary. failure to do what a reasonably prudent person would or would not do
under the circumstances
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3. Gross negligence: the intentional or wanton omission of required care or
performance of an improper act

Elements of Negligence

The elements that must be present for a plaintiff to recover damages caused by
negligence are as follows:

1. Duty to care

« Obligation to conform to a recognized standard of care
2. Breach of duty

« Deviation from the recognized standard of care

« Failure to adhere to an obligation
3. Injury

« Actual damages must be established.

« If there are no injuries, no damages are awarded.
4. Causation

o Departure from the standard of care must be the cause of the plaintiff's
injury.
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 Injury must be foreseeable.

All four elements must be present in order for a plaintiff to recover damages
suffered as a result of a negligent act (Figure 3—3). Any unproven element of
negligence will defeat a lawsuit based on negligence. When the four elements of
negligence have been proven, the plaintiff is said to have presented a prima facie
case of negligence, thus enabling the plaintiff to prevail in a lawsuit.
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[7] Wrong Site Surgery (e.g., wrong side brain surgery: 3 occasions, same hospital, same year)
Wrong Medication Dosage (e.g., Quaid twins given 20,000 units of heparin instead of 20)

Figure 3—-3 Elements of a Negligence Case
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The burden of proofin a negligence case is not as great as the beyond-a-
reasonable-doubt standard borne by a prosecutor in a criminal case. Therefore, if a
plaintiff supports a negligence claim with evidence sufficient to outweigh the
evidence presented by the defendant, the defendant can be found liable for the
negligent act. The defendant then will be ordered by the court, in accordance with
the verdict rendered by the jury or by the court itself, to compensate the plaintiff for
the harm that the plaintiff suffered. Compensatory damages seek to restore the
injured party’s financial situation to match the party’s financial state before
suffering harm. Punitive damages can also be awarded to the plaintiff for pain and
suffering caused by conduct considered to be egregious.

Duty to Care

The first requirement in establishing negligence is that the plaintiff must prove the
existence of a legal relationship between himself or herself and the defendant(s).
Dutyis a legal obligation of care, performance, or observance imposed on one to
safeguard the rights of others. Duty can arise from a special relationship such as
that between a physician, nurse, or pharmacist and a patient. In the case of a
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physician, duty to care can arise from a simple telephone conversation or out of a
caregiver’s voluntary act of assuming the care of a patient. Duty also can be
established by statute or contract between the plaintiff and the defendant.

Standard of Care

The standard of care describes what conduct is expected of a person in a given
situation. The general standard of acceptable care is based on what a reasonably
prudent person would do or not do acting under the same or similar
circumstances. The reasonably prudent person doctrine describes a nonexistent,
hypothetical person who is put forward as the community ideal of what would be
considered reasonable behavior. One’s age, sex, physical condition, education,
training, profession, knowledge, mental capacity, and requirements imposed by law
determine the reasonableness of conduct. Deviation from the standard of care will
constitute negligence if it can be shown that the resulting damages are caused by
the breach of one’s duty to care.

Traditionally, in determining how a reasonably prudent person should perform
in a given situation, the courts often rely on the testimony of an expert witness as
to the standard of care required in the same or similar communities. Expert
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testimony is necessary when the jury is not qualified to determine what the
reasonably prudent professional’s standard of care would be under similar
circumstances. Most states hold those with special skills (e.g., physicians, nurses,
nurse practitioners, physician assistants, pharmacists, and dentists) to a standard
of care that is reasonable in the light of their education and training.

Failure to Treat Emergency Department Patient

In O'Neill v. Montefiore Hospital,! the plaintiff sought recovery against the hospital
and physician for failure to render emergency treatment to her spouse. The
deceased, Mr. O'Neill, had been experiencing pain in his chest and arms. He had
walked to the hospital with his wife at 5:00 AM. He was a member of the Hospital
Insurance Plan (HIP). The nurse stated that the hospital did not have a relationship
with HIP but stated she would try to reach an HIP physician. The nurse called Dr.
Graig, an HIP physician, and explained the patient’s symptoms. He suggested Mr.
O'Neill see an HIP physician at 8:00 AM. The nurse then handed the phone to Mr.
O'Neill, who said, “Well, | could be dead by 8 o'clock.” Mr. O’Neill concluded his
phone conversation and spoke to the nurse, indicating that he had been told to
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come back when HIP is open. Mrs. O'Neill asked that a physician see her husband.
The nurse again requested that they return at 8:00 AM. Mr. O'Neill again
commented that he could be dead by 8:00 AM. He eventually left with his wife to
return home, pausing occasionally to catch his breath. Shortly after arriving home,
Mr. O'Neill suddenly fell to the floor and died. Mrs. O'Neill filed a lawsuit against the
hospital and Dr. Graig for failing to provide emergency care for her husband. Dr.
Graig claimed that he had offered to come to the emergency department, but that
Mr. O'Neill had said he would wait and see another HIP physician in the morning.
The trial court eventually dismissed the case against both defendants and an
appeal was taken.

[TIhe question posed on this appeal is whether plaintiff made out a prima facie case
sufficient for submission to the jury. In other words, the issue presented is whether,
under the circumstances hereinafter described, there was a duty owing respectively by

the hospital and the doctor to examine and treat plaintiff's deceased husband.?

The New York Supreme Court, Appellate Division, held that a physician who
abandons a patient after undertaking examination or treatment can be held liable
for malpractice. The proof of the record in this case indicated that the physician
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undertook to diagnose the ailments of the deceased by telephone, thus
establishing at least the first element of negligence—duty to use due care. The
case was remanded for a new trial.

Duties Created by Statute

Some duties are created by statutes, codes, and regulations. The California Code
of Regulations, Title 22, section 70217, provides, for example, that the licensed
nurse-to-patient ratio in a critical care unit shall be 1:2 or fewer at all times. To
establish liability based on a defendant’s failure to follow a standard of care
required by statute, the following elements must be present:

1. The defendant must have been within the specified class of persons outlined in
the statute.

2. The plaintiff must have been injured in a way that the statute was designed to
prevent.

3. The plaintiff must show that the injury would not have occurred if the statute
had not been violated.
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Duties Created by Policy

Duties can also be created by an organization through its internal policies,
procedures, rules, and regulations. The courts hold that such internal rules are
indicative of the organization’s knowledge of the proper procedure to follow and,
hence, create a duty. Thus, if an employee fails to follow an operating rule of an
organization and, as a result, a patient is injured, then the employee who violated
the rule could be considered negligent for causing the injury.

Duty to Hire Competent Employees

Courts recognize that employers have a duty to hire skilled and competent

employees. A Texas court in Deerings West Nursing Center v. ScotB® determined
that the nursing facility negligently hired someone that it knew or should have
known was incompetent. In this case, one of the employees, named Hopper,
confronted an 80-year-old visitor who had gone to Deerings to visit her older
brother. Hopper, a 6-foot-4-inch male, confronted the visitor to prevent her from
visiting her brother. The visitor stated that, upon his approach, she had thrown up
her hands to protect her face, but he hit her on the chin, slapped her down onto the
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concrete floor, got on top of her, and pinned her to the floor. Hopper testified that
he completed an application at the nursing home and was hired over the phone by
Deerings’ director of nursing. In his application, he falsely stated that he was a
Texas licensed vocational nurse (LVN). Additionally, he claimed he had never been
convicted of a crime. However, he was found to have committed more than 56
criminal offenses of theft and was on probation at the time of his testimony.
Deerings showed a clear duty to care and violated the very purpose of Texas
licensing statutes by failing to verify whether Hopper held a current LVN license.
The appellant then placed him in a position of authority by allowing him to
dispense drugs and assigned him the responsibility of being a shift supervisor.
This negligence eventually resulted in the assault on an elderly woman.

Itis predictable that elderly patients will be visited by elderly friends and family. It is
reasonable to anticipate that a man of proven moral baseness would be more likely to
commit a morally base act on an 80-year-old woman. Fifty-six convictions for theft is
some evidence of mental aberration. Hopper was employed not only to administer

medicine but also to contend with the sometimes erratic behavior of the decrepit.*
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Breach of Duty

Breach of duty is the failure to conform to or the departure from a required duty of
care owed to a person. When a duty to care has been established, the plaintiff
must demonstrate that the defendant breached that duty by failing to comply with
the accepted standard of care. The obligation to perform according to a standard
of care can encompass either performing or failing to perform a particular act.

Bariatric Surgery

The plaintiff, Barbara Jupiter, in Barbara Jupiter v. United States of America,®
brought a suit for the wrongful death of her husband, Warren, who had bariatric
surgery at a veteran's hospital. The procedure involved stapling the stomach so
that its functional area would be reduced to limit the amount of food that the
patient could consume. Warren was released from the veteran’s hospital after a 1-
month stay. During the following 4 weeks, he developed fevers and severe weight
loss, which necessitated a return to the hospital. A computed tomography (CT)
scan was ordered, but not immediately performed, because it was determined that
his presurgical weight of 500 pounds exceeded the tolerance of the CT scanner.
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When the scan was eventually performed, it showed a stomach abscess with
leakage of gastric fluids, leading to an extensive infection, which led to the death
of Warren.

The plaintiff alleged that the doctors did not perform the surgery correctly and
they failed to provide proper postsurgical treatment, both constituting malpractice.
During a bench trial, the plaintiff argued that the intravenous delivery caused an
infection that resulted in brain and stomach abscesses, which led to severe and
incapacitating pain, culminating in his death. Further, the plaintiff asserted that the
hospital's staff failed to timely diagnose Warren’s infection in spite of postsurgical
tests that his blood contained an abnormally large concentration of leukocytes,
which indicated an infection was present. The plaintiff's experts testified that a CT
scan would have revealed an infection, and the hospital’s equipment could have
accommodated Warren.

The U.S. District Court judge found that the staff strayed from the accepted
standard of care, and in light of their actions, Warren suffered resultant fatal
effects. He awarded $5.9 million in damages ($5 million for wrongful death to the
survivors, and $900,000 for wrongful death based upon the loss of parental
assistance, guidance, and nurture).
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Breach of Duty: Failure to Provide a Safe Environment

The nursing facility in Dunahoo v. Brooks® was found to have breached its duty
when the plaintiff tripped over a light cord that was loose on the floor in an area
where the defendant knew the plaintiff frequently walked. The court determined
that because the defendant nursing facility operator had been aware of the 94-
year-old resident’s infirmities and agreed to provide nursing care, the facility
assumed an obligation to exercise care commensurate with her physical condition.
The court noted the ease with which the situation could have been corrected by
fastening down the cord with a few nails and the outlet placed on the baseboard
instead of nearly in the middle of the floor.

Breach of Duty: Responsibility to Protect Patient

The nursing facility in Booty v. Kentwood Manor Nursing Home, Inc.” was found
negligent when a 90-year-old resident had wandered outside the facility, fell, and
suffered a hip fracture. The resident’s physical condition deteriorated, and he
eventually died. The staff was aware of the resident’s confusion and tendency to
stray. The court found that the facility was responsible for taking reasonable steps
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to prevent injury to a mentally confused and physically fragile resident. The
facility’s alarm system might have alerted the staff of unauthorized resident
departures, but it had been deactivated, and the doors were propped open for the
convenience of the staff. The record demonstrated that inadequate supervision
was the cause of the resident’s departure and that he most likely would not have
suffered injury but for the nursing facility’s breach of duty owed to the resident.

Injury

Injury is any harm or damages suffered by a person as a result of the defendant(s)’
breach of duty. It includes physical harm, pain, suffering, loss of income, and loss
of reputation. A defendant may be negligent and still not incur liability if no injury
or actual damages result to the plaintiff—without harm or injury, there is no liability.
The mere occurrence of an injury does not necessarily establish negligence for
which the law imposes liability because the injury might be the result of an
unavoidable accident or act of God (e.g., lightning strikes, floods, and tornadoes)
that are the direct cause of an injury.
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SUMMARY CASES

Failure to Stabilize and Treat Patient
Hastings: Duty to Care

The surviving parents in Hastings v. Baton Rouge Hospital15 brought a medical
malpractice action for the wrongful death of their 19-year-old son. The action was
brought against the hospital; the emergency department physician, Dr. Gerdes; and
the thoracic surgeon on call, Dr. McCool. The patient had been brought to the
emergency department at 11:56 PM because of two stab wounds and weak vital
signs. Dr. Gerdes decided that a thoracotomy had to be performed. He was not
qualified to perform the surgery and called Dr. McCool, who was on call that
evening for thoracic surgery. Dr. Gerdes described the patient’s condition,
indicating he had been stabbed in a major blood vessel. At trial, Dr. McCool
claimed that he did not recall Dr. Gerdes saying that a major blood vessel could be
involved. Dr. McCool asked Dr. Gerdes to transfer the patient to the Earl K. Long
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Hospital. Dr. Gerdes said, “I can't transfer this patient.” McCool replied, “No.
Transfer him.” Kelly, an emergency department nurse on duty, was not comfortable
with the decision to transfer the patient and offered to accompany him in the
ambulance. Dr. Gerdes re-examined the patient, who exhibited marginal vital signs,
was restless, and was draining blood from his chest. The ambulance service was
called at 1:03 AM, and by 1:30 AM, the patient had been placed in the ambulance
for transfer. The patient began to fight wildly, the chest tube came out, and
bleeding increased. The patient virtually bled to death.

Hastings: Breach of Duty

The court, in Hastings v. Baton Rouge Hospital,16 found there was a breach of duty
when the patient did not receive adequate care. Hospital regulations provided that
when a physician cannot be reached or refuses a call, the chief of service must be
notified so that another physician can be contacted for assistance. This was not
done. A plaintiff need not prove the patient would have survived if proper treatment
had been administered, only that the patient would have had a chance of survival.
As aresult of Dr. Gerdes's failure to make arrangements for another physician and
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Dr. McCool’s failure to perform the necessary surgery, the patient had no chance of
survival. The duty to provide for appropriate care under the circumstances was
therefore breached.

Hastings: Injury

Hastings went into cardiac arrest. An attempt to revive him was futile, and the
patient died after having been moved back to the emergency department. The
patient virtually bled to death, thus establishing the third element required to
establish proof that a negligent act had been committed.

Causation: Hastings Case

Causation was well established in Hastings v. Baton Rouge Hospital.l” In the
ordinary course of events, Hastings would not have bled to death in a hospital
emergency department over a 2-hour period if surgical intervention had been
introduced in a timely manner to save his life, thus establishing the fourth element
required in a negligence case. Because of Dr. Gerdes's failure to obtain another
surgeon and Dr. McCool’s failure to operate, the plaintiff had no chance of survival.
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Injury was foreseeable based on the patient’s presenting complaints. When a
defendant’s action(s) breech the standard of care and injury is the result of the
breech, the jury must make two determinations. First, was it foreseeable that harm
would occur from the failure to meet the standard of care? Second, was the
carelessness or negligence the proximate or immediate cause of the harm or
injury to the plaintiff? In Hastings, it was highly probable that the patient would die
if the bleeding was not stopped. The broad test of negligence is what a reasonably
prudent person would foresee and would do in the light of this foresight under the
circumstances.

The elements of negligence in this case cannot be reasonably disputed. The
hospital's own bylaws provide that patient transfer should never occur without due
consideration for the patient’s condition. The 19th Judicial District Court directed a
verdict for the defendants, and the plaintiffs appealed. The court of appeals
affirmed the district court’s decision. On further appeal, the Louisiana Supreme
Court held that the evidence presented to the jury could indicate the defendants
were negligent in their treatment of the victim. The findings of the lower courts
were reversed, and the case was remanded for trial.
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Premature Dismissal of Head Trauma Case

Niles: Duty to Care

All the elements necessary to establish negligence were well defined in Niles v.

City of San Rafael.'® On June 26, 1973, at approximately 3:30 PM, Kelly Niles, a
young boy, got into an argument with another boy on a ball field, and he was hit on
the right side of his head. He rode home on his bicycle and waited for his father,
who was to pick him up for the weekend. At approximately 5:00 PM, his father
arrived to pick him up. By the time they arrived in San Francisco, Kelly appeared to
be in a great deal of pain. His father then decided to take him to Mount Zion
Hospital, which was a short distance away. He arrived at the hospital emergency
department at approximately 5:45 PM. On admission to the emergency
department, Kelly was taken to a treatment room by a registered nurse. The nurse
obtained a history of the injury and took Kelly’s pulse and blood pressure. During
his stay in the emergency department, he was irritable, vomited several times, and
complained that his head hurt. An intern who had seen Kelly wrote, “pale,
diaphoretic, and groggy” on the patient’s chart. Skull X-rays were ordered and
found to be negative except for soft tissue swelling that was not noted until later.
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The intern then decided to admit the patient. A second-year resident was called,
and he agreed with the intern’s decision. An admitting clerk called the intern and
indicated that the patient had to be admitted by an attending physician. The
resident went as far as to write “admit” on the chart and later crossed it out.

Niles: Breach of Duty

A pediatrician who was in the emergency department at the time was asked to
look at Kelly. The pediatrician, Dr. Haskins, was also the paid director of the Mount
Zion Pediatric Out-Patient Clinic.

The pediatrician asked Kelly a few questions and then decided to send him

home."® The physician remembered giving the father his business card but could
not recall what instructions he gave the patient’s father, including whether or not he
gave the father a copy of the emergency department’s head injury instructions,
which were required by hospital policy to be given to all patients with head injuries.
The head injury pamphlet described under what circumstances Kelly should be
returned to the emergency department for follow-up care: a large, soft lump on the
head; unusual drowsiness (cannot be awakened); forceful or repeated vomiting; a
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fit or convulsion (jerking or spells); clumsy walking; bad headache; and/or one
pupil larger than the other.

Haskins talked to Kelly in the emergency room, but he did not examine Kelly or look at
his chart. Then Haskins talked to Kelly's father, concluded he was a responsible person,
and told him Kelly could go home. Haskins advised Niles to watch for dilation of the
pupils in Kelly’s eyes and to be sure that Kelly could be aroused from sleep.

Although Kelly exhibited several signs of head injury while he was in the
emergency department, he was discharged. Kelly was taken back to his father's
apartment at about 7:00 PM. A psychiatrist, a friend of Kelly’s father, stopped by
later that evening. He examined Kelly and noted that one pupil was larger than the
other. Because the pediatrician could not be reached, Kelly was taken back to the
emergency department. A physician on duty noted an epidural hematoma during
his examination and ordered that a neurosurgeon be called.

Niles: Injury
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Today, Kelly can move only his eyes and neck. Expert testimony by two
neurosurgeons during the trial indicated that the patient’s chances of recovery
would have been very good if he had been admitted promptly. This testimony
placed the proximate cause of the injury with the hospital. The final judgment was
$4 million against the medical defendants, $2.5 million for compensatory
damages, and another $1.5 million for pain and suffering. The Niles case is a
reminder to caregivers that an erroneous diagnosis and/or treatment can lead to
the premature dismissal of a case and result in liability for both the organization
and physician.

Niles: Causation

Kelly was prematurely discharged from the emergency department. Both the
hospital staff and physician should have understood the serious nature of Kelly's
injury based on the assessments conducted. Kelly should have been admitted and
treated; his chances of full recovery were substantially diminished by prematurely
discharging him. Causation was well established. Injury was foreseeable based on
the patient’s presenting complaints, observations, and assessments while in the
emergency department.
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INTENTIONAL TORTS

Intentional torts (Figure 3-4) are those committed deliberately. Proof of intent is
based on the premise that the defendant intended the harmful consequences of
his or her behavior. An individual's reason to cause harm is irrelevant and does not
protect him or her from responsibility for the damages suffered as the result of an
intentional act.
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Figure 3-4 Intentional Torts
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Privacy
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An intentional wrong always involves a willful act that violates another's
interests. Intentional wrongs include such acts as assault, battery, false
imprisonment, defamation of character, fraud, invasion of privacy, and infliction of
emotional distress.

Assault and Battery

It has long been recognized by law that a person possesses a right to be free from
aggression and the threat of actual aggression against one’s person. The right to
expect others to respect the integrity of one's body has roots in both common and
statutory law. The distinguishing feature between assault and battery is that
assault effectuates an infringement on the mental security or tranquility of another,
whereas battery constitutes a violation of another’s physical integrity.

Assault

An assaultis the deliberate threat coupled with the apparent present ability to do
physical harm to another, or an attempt to injure or make bodily contact another
without the other’s consent. No actual contact or damage is necessary. To commit
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the tort of assault, two conditions must exist. First, the person attempting to touch
another unlawfully must possess the apparent present ability to commit the
battery. Second, the person threatened must be aware of or have actual knowledge
of an immediate threat of a battery and must fear it.

Battery

Battery is the intentional touching of another person in a socially impermissible
manner, without that person’s consent. The law provides a remedy if consent to
touching has not been obtained or if the act goes beyond the consent given.
Therefore, the injured person can initiate a lawsuit against the wrongdoer for
damages suffered.

In the healthcare context, the principle of law concerning battery and the
requirement of consent to medical and surgical procedures is critically important.
Liability of organizations and healthcare professionals for acts of battery is most
common in situations involving lack of patient consent to medical and surgical
procedures. It is of no legal importance that a procedure constituting a battery has
improved a patient’s health: If the patient did not consent to the touching, the
patient might be entitled to such damages as can be proved to have resulted from
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commission of the battery. In Perna v. Pirozzi2% the New Jersey Supreme Court
held that a patient who consents to surgery by one surgeon and is actually
operated on by another has an action for battery. Proof of unauthorized invasion of
the plaintiff's person, even if harmless, can entitle one to nominal damages.

A nonconsensual operation remains a battery even if performed skillfully and to the
benefit of the patient. The medical profession itself recognizes that it is unethical to

mislead a patient as to the identity of the doctor who performs the operation.2!

In another case, Peete v. Blackwell?2 punitive damages in the amount of
$10,000 were awarded to a nurse in her action against a physician for assault and
battery. Evidence showed that the physician struck the assisting nurse on the arm
and cursed at her when he ordered her to turn on the suction. Dr. Peete appealed
the trial court’s decision, asserting the evidence presented was insufficient to
show the requisite “insult or other aggravating circumstances” required for an
award of $10,000 in punitive damages. He contended that, even if sufficient
evidence of aggravating circumstances were presented, the actual assessment of
punitive damages was against the weight and preponderance of the evidence
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submitted. On appeal, the Supreme Court of Alabama upheld the judgment of the
trial court.

False Imprisonment

False imprisonment is the unlawful restraint of an individual's personal liberty or
the unlawful restraint or confinement of an individual. The personal right to move
freely and without hindrance is basic to the legal system. Any intentional
infringement on this right can constitute false imprisonment. Actual physical force
is not necessary to constitute false imprisonment; false imprisonment can occur
when an individual who is physically confined to a given area reasonably fears
detainment or intimidation without legal justification. Both intimidation and forced
detainment can be implied by words, threats, or gestures.

Excessive force used to restrain a patient can produce liability for both false

imprisonment and battery. In Big Town Nursing Home, Inc. v. Newman,23 the court
held that there was sufficient evidence to support a finding that a 67-year-old male
resident had been falsely imprisoned in a facility against his will. He had attempted
to leave the facility 3 days after he arrived but was caught by the facility’s
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3

Tort Law and Reform

[ /t is a vain thing to imagine a right without a remedy; for want of right and want of
‘ﬁ remedy are reciprocal.
—HoLr, C.J., ASHBY V. WHITE (1703)
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employees and forcibly returned. He was placed on a patient care unit with
persons who were addicted to drugs and alcohol and those who were mentally
disturbed. He asked during the ensuing weeks that he be permitted to leave and
attempted to leave five or six times. He was eventually confined to a restraint chair,
his clothes were taken, and he was not permitted to use the telephone. The actions
of the staff were described as being in utter disregard of the resident’s legal rights.
There was no court order for his commitment, and the agreement for his
admission stated that he was not to be kept against his will. The court stated that
the staff acted recklessly by unlawfully detaining him.

To recover for damages for false imprisonment, a plaintiff must (1) be aware of
the confinement and (2) have no reasonable means of escape. Availability of a
reasonable means of escape may bar recovery. To lock a door when another is
reasonably available to pass through is not imprisonment. However, if the only
other door provides a way of escape that is dangerous, the law may consider it an
unreasonable way of escape, and therefore, false imprisonment may be a cause of
action. Whether false imprisonment has taken place will be a matter for the courts
to decide. No actual damage needs to be shown for liability to be imposed.
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Some occasions and circumstances allow for a person’s confinement, such as
when a person presents a danger to self or to others. Criminals are incarcerated,
as are sometimes the mentally ill who may present a danger to themselves or
others. Long-term care residents are sometimes restrained to prevent falls.
Children are retained after school for disciplinary reasons. In these examples, the
right to move about freely has been violated, but the infringement occurs for
reasons that are justifiable under the law. Where legal justification is absent and an
arrest or imprisonment is false, a person denied free movement is permitted to
seek a remedy at law for any resulting injury.

Physically Violent Persons

The patient in Celestine v. United States?* had been placed in restraints, thus
restricting his right to move about freely; however, the infringement was
permissible for reasons justifiable under the law. In this case, the plaintiff had
brought an action alleging battery and false imprisonment because security
guards had placed him in restraints. The plaintiff-appellant sought psychiatric
care at a Veterans Affairs (VA) hospital. He became physically violent while waiting
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to be seen by a physician. The VA security guards placed him in restraints until a
psychiatrist could examine him. The U.S. Court of Appeals for the Eighth Circuit

held that the record supported a finding that the hospital was justified in placing
the patient under restraint.

Contagious Diseases

Detaining patients without statutory protection can constitute false imprisonment.
State health codes generally provide guidelines describing under what
circumstances a patient may be detained. For example, patients with certain
contagious diseases (e.g., pulmonary tuberculosis, severe acute respiratory

syndrome, HIV/AIDS) may be detained.2® Healthcare organizations should
establish protocols for handling patients who have contracted a contagious
disease.

Behavioral Health Patients

Statutes in many states allow mentally ill and intoxicated individuals to be
detained if they are found to be dangerous to themselves or others. Those who are
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mentally ill, however, can be restrained only to the degree necessary to prevent
them from harming themselves or others. If a mentally ill patient cannot be
released, procedures should be followed to provide commitment to an appropriate
institution for the patient’s care.

Restraints

Restraints generally are used to control behavior when patients are disoriented or
can cause harm to themselves (e.g., from falling, contaminating wounds, or pulling
out intravenous lines) or others. The use of restraints raises many questions of a
patient’s rights in the areas of autonomy, freedom of movement, and the
accompanying health problems that can result from continued immobility. In
general, a patient has a right to be free from any physical restraints imposed or
psychoactive drugs administered for purposes of discipline or convenience and
that are not required to treat a patient’s medical symptoms. Although the
motivations for using restraints appear to be sound, there has been a tendency
toward overuse. The fear of litigation over injuries sustained because of the failure
to apply restraints further compounds the problem of overuse. As a result,
regulations governing the use of restraints under the Omnibus Budget
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Reconciliation Act of 1987 make it clear that restraints are to be applied as a last
resort rather than as a first option in the control of a resident’s behavior. Because
prescription drugs are sometimes used to restrain behavior, the regulations
represent the first time that prescription drugs must, by law, “be justified by

indications documented in the medical chart.”26

To avoid legal problems, healthcare organizations should implement policies
aimed at eliminating or reducing the use of restraints. Programs for the effective
use of restraints should include the following: written policies that conform to
federal and state guidelines (e.g., a policy prescribing that the least restrictive
device will be utilized to maintain the safety of the patient, a policy requiring the
periodic review of patients under restraint, and a policy requiring physician orders
for restraints); periodic review of policies and procedures, with revision as
necessary; education and orientation programs for staff, patients, and families; a
sound appraisal of each patient’s needs; informed consent from the patient or
legal guardian; constant monitoring to determine any injury to the patient and to
answer complaints by the patient; and documentation that includes the need for
restraints, time-limited orders, consents for the application of restraints, patient
monitoring, and reappraisal to determine the continuing need for restraints.
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PRODUCTS LIABILITY

Products liability is the accountability of a manufacturer, seller, or supplier of
chattels to a buyer or other third party for injuries sustained because of a defect in
a product. An injured party may proceed with a lawsuit against a seller,
manufacturer, or supplier on three legal theories: (1) negligence, (2) breach of
warranty (express or implied), and (3) strict liability. The three types of product
defects that incur liability are (1) design defects, (2) manufacturing defects, and
(3) defects in marketing (e.g., providing improper instructions for the product’s
use).

Negligence

Negligence, as applied to products liability, requires the plaintiff to establish duty,
breach, injury, and causation. The manufacturer of a product is not liable for
injuries suffered by a patient if they are the result of negligent use by the user.
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Product users must conform to the safety standards provided by the
manufacturers of supplies and equipment; failure to follow proper safety
instructions can prevent recovery in a negligence suit if injury results from
improper use.

Because manufacturers are liable for injuries that result from unsafe product
design, they generally provide detailed safety instructions to the users of their
products. Failure to provide such instructions could be considered negligence on
the part of the manufacturer.

Selling Equipment with a Known Hazardous Design

An action in Airco v. Simmons National Bank, Guardian, et al.*° was brought
against a physician partnership that provided anesthesia services to the hospital
and Airco, Inc., the manufacturer of an artificial breathing machine used in the
administration of anesthesia. It was alleged that the patient suffered irreversible
brain damage because of the negligent use of the equipment and its unsafe
design. The machine had been marketed despite prior reports of a foreseeable
danaer of human error brouaht about bv the nresence of several identical black
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hoses and the necessity to connect them correctly to three ports of identical size
placed closely together. The machine lacked adequate labels and warnings,
according to the reports. The jury awarded $1,070,000 in compensatory damages
against the physician partnership and Airco, Inc. Punitive damages in the amount
of $3 million were awarded against Airco, Inc. On appeal of the punitive damages
award, the Arkansas Supreme Court held that the evidence for punitive damages
was sufficient for the jury. The manufacturer acted in a persistent reckless
disregard of the foreseeable dangers by continuing to sell the machine with the
known hazardous design.

Tainted Tylenol Capsules

Negligence, as well as breach of warranty and strict liability, was not established in
the well-publicized case of the 1980s involving a woman who died after ingesting
Tylenol capsules tainted with potassium cyanide. The decedent’s estate, in E/sroth
v. Johnson & Johnson,%0 sued the manufacturer and the retail grocery store that
sold the over-the-counter drug. The defendants moved for a summary judgment.
The U.S. District Court held that the retailer did not have a duty to protect the
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decedent from acts of tampering by an unknown third party. In addition, the
manufacturer was not liable under an inadequate warning theory; manufacturers
are under a duty to warn of the dangers that might be associated with the normal
and lawful use of their products, but they need not warn that their products might
be susceptible to criminal misuse.

Failure to Warn

Merck pulled its painkiller Vioxx, intended for the treatment of arthritis, off
pharmacy shelves after participants in a study experienced adverse cardiovascular
events compared with those taking a placebo. Merck officials had argued that
Vioxx was not the cause of the users’ heart attacks and that the company had
properly warned doctors and consumers about its risks. Following a 3-year battle,
Merck announced in November 2007 that it would pay $4.85 billion to settle
plaintiff claims over injuries linked to Vioxx. The company paid the money into a
fund, and people who claimed Vioxx injured them could petition for monetary
relief.
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Breach of Warranty

A warrantyis a particular type of guarantee (a pledge or assurance of something)
concerning goods or services provided by a seller to a buyer. Nearly everything
purchased is covered by a warranty. To recover under a cause of action based on a
breach of warranty theory, the plaintiff must establish whether there was an
express or implied warranty.

Express Warranty

An express warranty includes specific promises or affirmations made by the seller
to the buyer, such as “X" drug is not subject to addiction. If the product fails to
perform as advertised, it is a breach of express warranty. For example, in Crocker v.

Winthrop Laboratories,>! the patient, Mr. Crocker, was admitted to the hospital for
a hernia operation. His physician prescribed both Demerol and Talwin for pain.
After discharge from the hospital, Crocker developed an addiction to Talwin and
was able to obtain prescriptions from several physicians to support a habit he had
developed. He was eventually admitted to the hospital for detoxification. After 6
days, Crocker walked out of the hospital and went home. He became agitated and
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OBJECTIVES OF TORT LAW

The basic objectives of tort law are the following:

1. Preservation of peace between individuals

2. Determining fault for wrongdoing

3. Deterrence by discouraging the wrongdoer from committing future tortious
acts

4. Compensation for the person(s) injured

Compensation for adverse medical outcomes typically takes the form of
financial damages. When finding fault, the court must determine who should bear
the cost of an unfavorable outcome—the patient-plaintiff or the provider—
defendant. The plaintiff must prove negligence by the defendant. Conversely, the
defendant argues a case to avoid fault determination. Underlying this adversarial
proceeding is the assumption that when a defendant bears the cost of a negligent
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abusive, threatening his wife, who eventually called a physician at his request. The
physician arrived and gave Crocker an injection of Demerol. Crocker then retired to
bed and subsequently died. Action was brought against the drug company for the
suffering and subsequent wrongful death that occurred as the proximate result of
the decedent’s addiction to Talwin. The district court rendered a judgment for the
plaintiff, and the court of appeals reversed. On further appeal, the Texas Supreme
Court held that when a drug company positively and specifically represents its
product to be free and safe from all dangers of addiction and when the treating
physician relies on such representation, the drug company is liable when the
representation proves to be false and injury results.

Implied Warranty

An implied warranty is a guarantee of a product’s quality that is not expressed in a
purchase contract. It assumes that the item sold can perform the function for
which it is designed. Implied warranties are in effect when the law implies that one
exists by operation of law as a matter of public policy for the protection of the

public. For example, Jacob E. Decker & Sons v. Capps®2 is a case involving the




image48.png
question of the liability of a manufacturer for the sale of tainted food products to
the consumer for damages sustained by the ingestion of contaminated sausage.
One member of a family died, and others became seriously ill as a result of eating
contaminated food. The jury found that the sausage had been contaminated
before being packaged by the defendant and that it was unfit for human
consumption. The Texas Supreme Court decided that the defendant was liable for
the injuries sustained by the consumers of the contaminated food under an
implied warranty. Liability in such a case is based neither on negligence nor on a
breach of the usual implied contractual warranty; instead, it is based on the broad
principle of public policy to protect human health and life.

There was no implied warranty for contaminated blood where the patient in

Perlmutter v. Beth David HospitalP® contracted serum hepatitis from a blood
transfusion. The plaintiff relied on an implied sales warranty as the basis of her
suit. The court denied recovery, pointing out that even though a separate charge of
$60 was made for the blood, the charge was incidental to the primary contract with
the hospital for services. Because there was no claim of negligence, the court
determined that blood provided by the hospital was a service, rather than a sale,
and, therefore, barred recovery by the patient. The rationale in this case did not
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extend to relieve commercial blood banks from liability on the basis of strict
liability warranty theories. Action could have been instituted against the hospital if
it had been shown that the hospital was negligent in handling the blood.

Strict Liability
Strict liability is a legal doctrine that causes some persons or entities to be
responsible for the damages their actions or products cause, regardless of “fault”
on their part. Strict liability often applies when people engage in inherently
hazardous activities, such as blasting in a city. If the blasting injures a person, no
matter how careful the blasting company is, it could be liable for the injuries
suffered. Strict liability also applies in cases involving the manufacturers of
products such as drugs and medical equipment. Responsibility without fault
makes possible an award of damages without proof of a manufacturer’s
negligence. The plaintiff needs only to show that he or she suffered injury while
using the manufacturer’s product in the prescribed way.

The following elements must be present for a plaintiff to proceed with a case
on the basis of strict liability:
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. The product must have been manufactured by the defendant.

2. The product must have been defective at the time it left the hands of the
manufacturer or seller. The defect in the product normally consists of a
manufacturing defect, a design defect in the product, or an absence or
inadequacy of warnings for the use of the product.

3. The plaintiff must have been injured by the specific product.

4. The defective product must have been the proximate cause of injury to the

plaintiff.

Products liability-related lawsuits are a worrisome concern for pharmaceutical
manufacturers as the legal profession continues TV advertisements seeking
clients who believe they have been harmed by medications. At the same time, drug
manufacturers, in an attempt to slow the surge of lawsuits, are including
frightening disclaimers in their drug-related advertisements.

Negligent Blood Handling

A blood bank was strictly liable in Weber v. Charity Hospital of Louisiana at New
Orleans®* when a hospital patient developed hepatitis from a transfusion of




image51.png
defective blood during surgery. Evidence established that the blood bank collected,
processed, and sold the blood to the hospital. Although the hospital administered
the blood, absent any negligence in its handling or administration, it was not liable
for the patient’s injury. Many states have enacted statutes to exempt blood from
the product category and thus removed blood products from the theory of strict
liability.

Res Ipsa Loquitur

Liability also can be based on the concept of res jpsa loquitur (the thing speaks for
itself) if the plaintiff can establish the following evidence:

1. The product did not perform in the way intended.
2. The product was not tampered with by the buyer or third party.
3. The defect existed at the time it left the defendant manufacturer.

Mislabeled Drugs
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A manufacturer mislabeled a box of Duragesic patches, a strong prescription
medication for moderate to severe chronic pain; the box was marked as containing
25-mcg patches when, in actuality, the box contained 100-mcg patches. The
patient placed a patch on her back to provide relief of severe back pain. Instead of
receiving the 25-mcg dosage recommended by her physician, she received 100
mcg, four times the recommended dosage. The patient went into a coma and
eventually died.

Products Liability Defenses

Defenses against recovery in a products liability case include the following:

1. Assumption of a risk (e.g., voluntary exposure to such risks as radiation
treatments and chemotherapy treatments)

2. Intervening cause (e.g., an intravenous solution contaminated by the
negligence of the product user rather than that of the manufacturer)

3. Contributory negligence (e.g., use of a product in a way that it was not intended
to be used)
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4. Comparative fault (e.g., injury is the result of the concurrent negligence of both
the manufacturer and the plaintiff)

5. Disclaimers (e.g., manufacturers’ inserts and warnings regarding usage and
contraindications of their products)

Courts often invalidate disclaimers and waivers of liability for products as
being against public policy. Warranties are limited so that manufacturers and
retailers are held responsible for personal injuries caused by the use of a product.
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act, there will be a decline in similar acts. Although professional liability insurance
helps to insulate a provider from financial loss, the fear is ever present that the
monetary award for the plaintiff(s) could exceed the provider’s coverage limits.
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NEGLIGENCE

Negligenceis a tort, a civil or personal wrong. It is the unintentional commission or
omission of an act that a reasonably prudent person would or would not do under
the same or similar circumstances. Negligence is a form of conduct caused by
heedlessness or carelessness that constitutes a departure from the standard of
care generally imposed on reasonable members of society. It can occur when,
after considering the consequences of an act, a person does not exercise the best
possible judgment, when one fails to guard against a risk that was foreseeable, or
when one engages in behavior expected to involve unreasonable danger to others.
Negligence or carelessness of a professional person (e.g., nurse practitioner,
pharmacist, physician, physician’s assistant) is referred to as malpractice, whereas
criminal negligence is the reckless disregard for the safety of another (e.qg., willful
indifference to an injury that could follow an act).

Commission of an act includes the following:
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« Administering the wrong medication

« Administering the wrong dosage of a medication

« Administering medication to the wrong patient

« Performing a surgical procedure without patient consent
« Performing a surgical procedure on the wrong patient

« Performing the wrong surgical procedure

Omission of an actincludes the following:

 Failing to follow up on abnormal imaging studies

 Failing to conduct a thorough history and physical examination
« Failing to assess and reassess a patient’s nutritional needs

« Failing to administer medications as prescribed

 Failing to order diagnostic tests

 Failing to follow up on critical lab tests

Although the actual number is unknown, studies suggest that there are 100,000
or more deaths per year due to medical errors. While medical errors often involve
misdiagnosis, delayed diagnosis, failure to diagnose, surgical errors, and
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prescription errors, not all medical errors are necessarily malpractice. Most
medical or surgical interventions will involve some degree of risk; as such, not all
errors in medical diagnosis and treatment are considered to be malpractice. It is
the responsibility of the treating professional to inform his or her patient about the
inherent risks, benefits, and alternatives of a proposed treatment or procedure.

Forms of Negligence
The three basic forms of negligence (Figure 3-2) are as follows:




