CHAPTER 3
Regulation of Construction

[3.10] In this chapter, we consider the le
work of the construction industry at Co
local government levels. The legislativ
and States/Territories are reviewed, an

conflicts between them is referred to. The governmental and administra-
tive process of achieving harmonisation in legislation across the States and
Territories, and reform of the law generally, are briefly considered. The sig-

nificant role of local government in the control of building work and plan-
ning law is also described.

The inherent im

gislative and regulatory frame-
mmonwealth, State/ Territory and
e powers of the Commonwealth
d the judicial process of addressing

pediment of inconsistency which pervades this framework
has its historic origins in our Federal system of government (discussed at
[1.60]). The recent rapid development of electronic communication and
information technology has exposed the difficulties which the independent
and inconsistent development of legislation and government administration

imposes on commerce generally and, in some respects, uniquely upon the
construction industry.

This is exemplified in the contrasting approaches taken by legislatures
across Australia to the sensible reform of legislative security of payment in
the construction industry. The various approaches are considered in [3.60].
Itis regrettable that such starkly different regimes have been imposed both
within the legislation itself and in the administration and regulation of adju-
dications and the training and accreditation of practitioners. The need for
reform in this area of the law is discussed in [3.60] and [3.100].

DIVISION OF LEGISLATIVE POWER

!3-201 As was noted in [1.60], the distribution of legislative power
N Australia is essentially prescribed by the Commonwealth of Australia
C;Cmstituticm Act 1900 (Imp) (Constitution), which developed out of nego-
iations between the colonial governments during the 1890s. The col-
onies (which became the States) agreed to cede specific powers to the

mmonwealth, which was itself created by the Constitution. These powers
O Which the Commonwealth has exclusive jurisdiction are generally those
-eessary for a national administration such as external affaizs and defence.
The Const itution also provides that the Commonwealth has power to legis-
a “with Trespect to” a series of aspects identified in s 51. These, in a sense,
%% shared between the Commonwealth and the States. To the extent that
the Commg wealth exercises these legislative powers, that will generally
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COMMONWEALTH LEGISLATION

Fair trading/consumer protection

[3.30] On 1 January 2011, the Australian Consumer Law (ACL) came fully
into force. The ACL forms Schedule 2 to the Competition and Consymey Act
2010 (Cth) (CACA), an Act which draws upon, consolidates and replaces
a range of Commonwealth and State legislation. Australia’s former genery|
consumer law consisted of two Commonwealth Acts — the Trade Practices Act
1974 (Cth) (TPA) and the Australian Securities and Investments Act 2001 (Cth)-
and eight State and Territory Fair Trading and Sale of Goods Acts.
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recovery proceedings on behalf of consumers against those who contravene
the CACA.

Other

[3.40] Commonwealth legislation dealing with the formation and man-
agement of corporations also has some significance for the construction
industry. The Corporations Act 2001 (Cth) addresses the formation, manage-
ment, solvency and winding up of corporations. The enforcement and recov-
ery against corporations of amounts payable under actions based on State
and Territory security of payment legislation (see [3.60]) are subject to the
Corporations Act. Although somewhat inconsistent with the intended objec-
tive of speedy recovery of progress payments, it seems that a corporation
may defend a claim based on a statutory demand under s 459G by reliance
upon an off-setting claim possibly based on the matters raised in defence of
the claim in the course of an adjudication.?

The Australian Securities and Investments Commission (ASIC), under the
authority of the Australian Securities and Investments Act 2001 (Cth) (ASIC
Act) and under the ACL, is responsible for the regulation of companies and
the securities and futures industries. ASIC may bring prosecution or recov-
ery proceedings against directors in the event of insolvency and offences
relating to the formation and management of corporations. The activities of
ASIC are somewhat peripheral to commercial activities in the construction
industry; however, there will be occasions when conduct by a corporation
or its directors would be the subject of an action for recovery for unpaid
amounts arising from unlawful management practices.

The Office of the Australian Building and Construction Commissioner
(ABCC) has responsibility to ensure compliance with workplace relations
law by industry participants. It was established in October 2005 following
recommendations of the Cole Royal Commission. Its legislative basis has
recently been modified by the Fair Work Act 2009 (Cth). The ABCC publishes a
National Code and Guidelines which apply to Commonwealth Government
projects. The Code includes model tender and contract documentation.

The Australian Building Codes Board (ABCB) has an important role in the
establishment and publication of building regulations and standards for use
across Australia. The ABCB was established in 1994 and revived in 2017,
as a result of agreement of all levels of government. Its primary objective
Is to “address issues relating to health, safety, amenity and sustainability”
by providing for efficiency in the design, construction and performance of

1. See, eg, the proceedings against Venture Industries and others by the ACCC’s predeces-
Sor in Trade Practices Commission v Collings Construction Co Ltd (1996) 142 ALR 43 and also
Australian Competition & Consumer Commission v H] Heinz Company Australia Ltd [2018] FCA
360 (19 March 2018).

2. See Gr : CBC Management Pty Ltd [2004] NSWSC 1186 and BBB

eenaways Australia Pty Ltd v
Constructions Pty Ltd v Frankipile Australia Pty Ltd [2008] NSWSC 962.
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Victorian Building Authority in Victoria).

The primary Acts which, along with their associated Regulations, perfory
this umbrella function include the following:

ACT: Building Act 2004 (ACT), Planning & Development Act 2007 (ACT). 4

NSW: Environmental Planning and Assessment Act 1979 (NSW); Building
 Professionals Act 2005 (NSW), Home Building Act 1989 (NSW).
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Queensland: Building Act 1975 (QId); Queensland Building and Construction
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and related goods and Services
rocedural default provisions

puted claims for payment, The Ry fuaras :
addressed here whilst the proce y es and hi

and challenges to them, and the enforcem t of ri
are dealt with in [9.520]-{9.530]. ent of rights under

The legislation in its various forms seeks to en
construction wprk under construction contracts have an enforceable right to
payment, desp_ltg contractual provisions which either do not permit proggress
payments or limit the right to recover payment. The legislation also intro-
duces the statutory mechanism of adjudication for the resolution of disputes
as to the claimant’s entitlement to payment. The determinations by adju-
dicators are merely interim, and accordingly the process of adjudication is
recognised as not involving the rigid precision that would apply in reaching
final and binding determinations of the rights of the parties. Whilst the legis-
lation precludes contracting out the commercial reality is that subcontractors
have to be aware of the response of some major contractors to the use of the
legislation and the impact this may have on future business prospects.

The inspiration for the legislation was the scheme for adjudication of claims
under construction contracts introduced in the United Kingdom under the
Housing Grants, Construction and Regeneration Act 1996 (UK). The problem
which precipitated the UK reform, being postponed rights to arbitrate pay-
ment disputes, was not present in Australia, a fact which the strong advocates
of the process rarely recognise. The initial iteration under the Building and
Construction Industry Security of Payment Act 1999 (NSW) was not as effective
as intended in that there was an option to provide security for, rather than

payment of, amounts due.

The initial New South Wales scheme was replicated in Victoria under the
Building and Construction Industry Security of Payment Acf 2002 (Vic).Substantial
amendments were introduced in New South Wales in 2002 and that more
effective scheme has been introduced, with variation, in Queensland 1n the
Building and Construction Industry Payments Act 2004 (Qld), as well as in the

Australian Capital Territory, South Australia and Tasmania.

On the other hand, the 2006 amendments to the V?ctorian Act have nqt
effected material improvement. The amendments 1qﬂqduced were nt;::-
ther consistent with other State schemes nor effective in implementing the
intended objective. Their key distinctive feature is to excludle tfrtirn t:e :lza;;
utory scheme most types of claims which do not directly relate to pay

i i laims (including in
rice, such as time-related ¢ 1S
e o P laims for latent conditions and non-

f liquidated damages) and ¢ . and ;
;espeagreed voaria?ifnsa(fhe lattergsubject to a complex regime of excipnons). see,
generally, Seabay Properties Pty [.td v Galvin Construction Pty Ltd.

[ —

& n Phy Lid [2011] VSC 183.
4. Seabay Properties Pty Ltd v Galoin Construction Pty Ltd |
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adjudication and seems to ope islative schemes themselves and the dies
The differences between .t};e liﬁv of adjudication determinations sugkg(,;
rate approaches to ]:clltcizasl;elegislaﬁve harmonisation,'is urgently needey
that amgndm@t Zﬂ has been upon the issue of the limited approach ¢,
Th"j p;llmary d'(;‘afijudicaﬁof‘s- The approach in New South Wales foljgy,.
!“dlg‘ am‘ '::: ch articulated in Brodyn (t/a Time Cost & Quality) v Davenpoyys
lanngd Cf)orggmted Construction Co Pty Ltd v ] M Hargreaves (NSW) Pty Ltge i,
contrast with the approach taken in Victoria.” The approach in Brodyn had not
been unanimously accepted as correct and has now been overturned, in par;
by the New South Wales Court of Appeal in Chase Oyster Bar Pty Ltd v Ham
Industries Pty Ltd® following the decision of the High Court in Kirk v | ndustrig]
Relations Commission’® as to relief from administrative determinations. Whilst
the scope for judicial review is slightly wider in the light of Chase, it could
not realistically be described as “wide”. The limits to the scope of, and for,
judicial review was confirmed by the High Court in Probuild Constructions

(Aust) Pty Ltd v Shade Systems Pty Ltd" and Maxcon Constructions Pty Ltd v
Vadasz (both 14 February 2018).1

i
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5. Brodyn (t/a Time Cost & Qua}ity) v
6. Coordingted Construction Co
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During 2017 and 2018 a comprehensive review of the legislation was con-
ducted by thn Murray AM which concluded with a detailed and consid-
ered report’ recommending in particular that harmonisation should be
: ted based upon a modified version of the “east-coast model”. The
Murray Report has been referred to the Building Minister’s Forum (BMF)
which was established in 2014 with the principal objectives of:

» Introducing harmonisation of building regulations and standards;
* Collaboration on compliance and enforcement; and

* Considering other national policy issues affecting Australia’s building and
construction industries.
Apart from the 2018 Murray Report concerning Security of Payment, the
BMF also has before it the important “Building Confidence”, February
2018 report by Professor Shergold and Bronwyn Weir'® which addresses
the broader issues of building regulation and compliance and also empha-
sises the objective of uniformity and a national approach. The fragmented
approach adopted by State governments to deal with the issue of flammable

dadding does not encourage optimism as to the response from government
on the broader issues referred to.

Residential building

(3.70] The greatest impact of legislation and regulation upon the construc-
tion industry, at least in terms of volume and complication, arises under resi-
dential building contracts. Governments regard the protection of purchasers
of residential property as a significant component of their consumer protec-
tion responsibilities. Most domestic building legislation ar}d regulat.;on has a
consumer focus and is administered by consumer protection agencies,

As a result, apart from incidental commercial consequences through the
necessity for licensing and the home building insurance requirements, the
legislation and the agencies affect commercial building v'vork only in telfa-
tion o “mixed-use” developments, which have residential components in

ise commercial developments. In this respect, tl}e law a.\ssoaated‘ w.nth
residential contracting and dispute resolution is a c'iis'tmct reﬁnexpent sitting
on top of construction law generally. The emphasis m'this text is unapolo-
getically focused on the salient elements of construction law. The follgw-
ing summary of the relevant legislation and identification of the responsible

Pniaie

% WJ / m aﬁ/ miew-wcmtyvpaymem-lawe. i
5 W/ /udvi\’r?. m?:;g;y,sov,au Jindustry/Ind umys«tors/ buildingandconstruction/
* Doxuments /Sherold- arid-Weir-Report—BMF-Expert-Assessment.pdf. |
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In the rt‘m‘llning States and Territories, residential building contracts are
regulated in 51.m1_lar terms to those applicable elsewhere. In South Australia
there is the Building Work Contractors Act 1995 (SA), in Western Australia the
Home Building Contracts Act 1991 (WA), and in Tasmania the Building Act
2016 (Tas) and Residential Building Work Contracts & Dispute Resolution Act
2016 (Tas). As was noted in [3.50], the Australian Capital Territory Building
Act 2004 (ACT) and the Northern Territory Building Act regulate building
standards, certification and permits for the building industry generally.

Building and development approvals and certification

[3.80] A common characteristic in the legislative schemes in the States and
Territories for the approval of development applications, building works
and the final approval of construction works is the certification procedures
introduced to permit local government authorities to share the responsibility
and the associated legal risks to private certifiers or building practitioners or
professionals. The means vary but essentially the relevant legislation permits
a private practitioner to certify relevant compliance of proposed develop-
ment and building works with prescribed controls and regulations so as to
allow the issue of development or building permits.

Further, the regimes usually provide that upon completion of the building
works, an occupancy permit or certificate will be issued by the authorising
local government authority based on certified compliant completion by an

authorised practitioner. The process involves questions of reliance upon a
series of compliance statements or certificates which may render the ulti-

mate certifier liable, at least insofar as the occupancy certificate ts shown to
be inaccurate, thus involving misleading and deceptive conduct.”

“Acumen”, the guidance for members of the Australian ‘Institute of
Architects, is a useful source of details as to the rights of applicants to the

various authorities controlling building."”

In New South Wales, environmental and development assessments and
approvals are made under Pt 4 of the Environmen'tal Planmr.zg a'nd Assessment
Act 1979 (NSW), with special provisions .applymg_to ma]or.mir;stmiﬁ
and development projects with a State-wide significance (Div 4.7, ss p r
4.43). Construction and occupation certificates are madg pprsuant to Pt

of the Act. To facilitate the certification process, accreditation of buﬂdu;\g
professionals is given by the Building Professionals Bpardfpu:liuant tot ef
Building Professionals Act 2005 (NSW), which also provides for the review 0

complaints and disciplinary actions.

The Local Government Act 1993 (NSW
Assessment Act 1979 (NSW) confer po

) and the Environmental Planning &
wers on local councils to issue the

——

imi 5C 1228, but see a
gl : W) Pty Limited [2010] NSWSC 1228, lso

18. See Macquarie Bank Limited v Meinhard! C(;I;EIS 33(,? 12017] NSWCA 226,

Ku-ring-gai Council v Chan (2017) 224 L RA 33U;

19‘ B.W/ / acumm;rdﬁtedure.com.au/ :
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 the event of inconsistency of State legislation with a Commonwealth law,
e usual test under s 109 is whether the Commonwealth Act was intended
) “cover the field” which is the subject of it and in a sense preclude the States
om legislating inconsistently with it. To the extent that is effectively inconsist-
nt, the State law is rendered invalid to the extent thereof. Only those parts of

e State law that are impugned are invalid.?® Such issues are relatively rare in
gislation relating to construction.

REFORM AND HARMONY

3.100] COAG is the most important intergovernmental forum in Australia.
ts role is to initiate and develop review policy reforms which require coop-
rative action. The focus of its attention is primarily matters of national sig-
ificance, and the target of the COAG Reform Council is the development
f a seamless economy. One significant product of its activities has been the
ntroduction of the ACL. A further example is the development of the National
“onstruction Code (see [3.120]). The BMF, introduced, in part, under COAG,
heoretically has the authority and capacity to encourage reform, but if history
sa guide the sometimes aggressive or blind disinclination of State government
igencies to co-operate does not encourage optimism.

The former Standing Committee of Attorneys-General (SCAG) sought to
wchieve uniform or harmonised legislative reform in areas associated with
the law. In 2010, for example, SCAG approved a draft Bill for a nationally
uniform Commercial Arbitration Act based on the UNCITRAL Model Law
and consistent with the International Arbitration Act 1974 (Cth). This reform
has been introduced in New South Wales as the Commercial Arbitration Act
2010 (NSW) that has progressively been adopted in all States (see [14.220]).
It is also to be hoped that the BMF will assume responsibility to reform
or harmonise the law concerning security of payment in the construction
industry.

LOCAL GOVERNMENT

[3.110] A detailed review of the role and activities of local government is
beyond the scope of this text. Generally speaking though, and as has already
been noted,?' local government in Australia is entirely the product of State
and Territory legislation. As such, the various legislative schemes prescribe
the powers and responsibilities of local authorities. These relevantly include
regulation of planning and building and subdivision of land, providing

ter o,

20. See Bitannia Pty Ltd v Parkline Constructions Pty Ltd (2006) 67 NSWLR 9 in which the pre-
clusion of cross or counter claims in s 15 of the Building and Construction Industry Security

of Payment Act 1999 (NSW) was found to be ineffective in precluding by way of defence

: g ; i ice of the payment claim was not
in enfore dings, a contention that the service o
ement proceeding conduct in breach of s 52 of the Trade

effective because it involved misleading or deceptive
Practices Act 1974 (Cth).
21 See |1 110),
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The principal applicable legislation in eac}} State and Territory is the relevan
Local Government Act. For many years prior to 1?94 the terms ang form o
building regulations differed as between the various States ang TerTitorie,
and in some instances as between different local authorities, The acceptance
adoption and implementation of the NCC with the BCA hav

e brought a re;.
sonable degree of similarity in regulations nationally. The development ang
adoption of the NCC ought to ensure consistency of application and inger
pretation of building regulations.

BUILDING CODE OF AUSTRALIA

it has been revised in a
time by various States and Territories, which have introduced a degree of
Inconsistency, are bein

of the NCC by the ABCB.2 The 2016 version of the NCC incorporates bolh
the BCA and the Plumbing Code of Australia.

jfhe BCA 15 @ “performance based” document which permits a degree :
innovation by the adoption of alternative solutions to construction desig"
rather than a prescribed ”deemed-tO-satisfy" standard. This approach P
mits the application of Shgineering and construction initiative to the desﬁ
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AS cover a wide range of ac
ufacturing, testing and inst
incorporate or refer to

tivities in the building industry, including man-
allation of materials and processes. They often
international standards. The importance of these
ny instances, they have been used to establish the

order to satisfy the performance requirements and
deemed-to-satisfy provisions of the BCA and in other ordinances and del-

egated legislation controlling building operations. The use of AS codes in
specifications for building contracts is also a common practice. This provides
a useful device for architects and engineers but is often used improperly

and without adequate consideration of the purpose and real content of the
specific code

Apart from standards or methods s

pecified by AS, numerous government
and private bodies have establishe

d and prescribed codes or standards for
the execution of building work. These include statutory authorities provid-
INg services (water, gas and electricity), financial and lending institutions,
the Insurance Council of Australia and controlling bodies such as Hospital

Oards and Schools Commissions or National Parks and Wi
tions, Co

th

Idlife organisa-
mpliance with standards from sources such as these will depend on
€ circumstances in each instance.

CONSUMER PROTECTION AND SALE OF GOODS

Mlsleading and deceptive conduct

[3140) part 21 of Chapter 2 of the ACL, in particular s 18, dealing with
Misleading ang deceptive conduct in the course of trade and commerce,

has a Breater impact on business dealings than might have been envisaged
Tt

- Cuidance nojes are available to architects via Acumen (see n 19).
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enerally, see,
Ltd v Clambgke Pty Ltd.§6 P s

. Ircumstances as to
stitute “offending conduct” in s 22,

ERAIE. X The process of negotiation of contracts
could readily give rise to prohibited conduct, particularly in the case of sub-
contracts. The essence i

been as extensive as it might have
been; however, it has been relied upon i

under a contract: see Boral Formwork & Scaffolding Pty Ltd v Action Makers
Ltd" and see also [5.350]. The scope and extent of the statutory recognition

of unconscionability is particularly fact-specific and remains in a process

of development: see the discussion in Colin R Price & Associates v Four
Oaks P/L.2

Unfair contract terms

[3.160] The provisions of Pt 2-3 of the ACL. (ss ?3—28), dealing With unfair
contract terms, are unlikely to have an immediate impact upon business deal-
ings under commercial construction contracts. They apply to stan.dard foFm
consumer contracts including for the supply of goods and services which
are wholly or predominantly of a personal or domes.tlc ch_aract'er. The defini-
tion of what constitutes “unfair terms” is, however, in quite wide terms, andf
many in business should review their contracting practices and the terms o

their standard contract forms in the light of the statutory provisions. See also
[5.350],

Unfair practices

2701 Chapter 2 of the ACL includes the general prohibition Vo
0 above, against unfair practices, By s eta terrﬁs In Chapter 3,
conduct, unconscionable conduct and unfair Contratc to deﬁx.\ed consumers
Particular practices are addressed. Most are relevan

——

~ S,

JASCA 76.
2. Owston Nominees No 2 Pty Ltd v Clambake P:/ :f'd lij:lirw Ltd [2003] ATPR 41-953; [2003]
; d v Action o L
27. Boral Formwork & Scaffolding Pty Lt
NSWSC 713,
349 ALR 100.
2. Colin R Prige & Associates v Four Oaks P/L (2017) 34

s e e
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: transactions. Whilst thes
. CL deals with consumer e
[3.180] Part }hig{vﬁ‘tg 1“:‘\ ES el business contracts, the statgtory guar-
mt:: . Lﬁﬁe supply of goods and the provision of services will apply
antees as d s

many agreements in the construction industry.

e s gs ' finition of “consumer” which
A general limitation occurs surrounding the de

provides that the provisions only apply where the goods have a value of
less than $40,000 or are of a kind usually acquired for personal domestic
or household use. The exceptions to these limitations are when the person

acquiring the goods does so for the purpose of re-supply or for the purpose
of transforming them in trade or commerce.

There will clearly be application of these provisions of the ACL to supply

contracts in the construction industry. Similar conditions apply to a con-
sumer of services, and there is a presump

‘ tion that persons acquiring goods
Or services are consumers,

Subdivision A of Division 1 of Part 3-2 dealing with the
- : supply of goods,
imposes statutory consumer guarantees as to: : sy

* title of the supplier to the goods (s 51);

* undisturbed possession of the goods (s 52);
¢ the a-cceptable quality of the goods (s 54);
’ theﬁmessforpurposeofthe

800ds for any disc] :
s . Y disclosed ose (s 55);
supply of goods by description (s 56); and purpose (
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Limitation of actions

[3.190] Actions for damages in respect of contraventions of the prohibi-
tions referred to above must be commenced within six years of the relevant
cause of action accruing (s 236(2) of the ACL). Generally speaking, then, time
starts to run when the loss or damage is suffered, rather than when the con-
travention of the ACL occurs, see Wardley Australia v Western Australia.®®

Remedies other than damages

[3.200] The remedies for actions under ss 18 and 22 of the ACL (formerly,
respectively, ss 52 and 51AC of the TPA), among others, which are provided
under s 246 of the ACL (s 87 of the TPA), as alternatives to damages under s

236 (formerly s 82), permit orders which are remedial and that would not be
generally available at law.

For example, particular impugned terms may be varied or set aside. In some
circumstances a contract may be set aside, if found that its entry was induced
by the impugned conduct. In the construction context this may result in a
contractor being entitled to recover the total loss arising from entry into the
contract if it is found to have been induced by proven misleading and decep-
tive conduct. Alternatively, damages might be recovered for the loss arising
from miscalculations in the preparation of tenders based on such conduct®
or from reliance upon a report as to the extent of asbestos which was present

in an existing building !
State and Territory legislation

[3.210] All of the States and Territories have legislation to give effect to
the ACL. The administration of many of the consumer protection aspects
of the ACL is conducted by State/Territory Fair Trading agencies. The extent

to which existing State and Territory legislation is supplanted by the ACL is
dealt with and coordinated by future revision and refinement of the law at

the interface between State/ Territory and Commonwealth legislation. The
intention however is clear that the ACL has prominence in all aspects of con-

Sumer law across Australia.

PROFESSIONALS

[3.220] The industry-wide regulatory framework reffarred to in [3.?0]
affects the manner in which professionals undertake their work.m relation
10 construction projects. For example, building surveyors, quantity survey-
OIS, engineers, draftspersons and architects all fall wﬂ%‘un the definition of
“building practitioner” under the Building Act 1993 (Vic) and are therefore

. War dley Australia v Western Australia (1992) 175 CLR 514.
0. See [3.140), ‘
31 SeeMulttpkx Consfructl'ons Pfy le v Aﬂldf’l Ltd [1991] ATPR 53,182
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The archxtectu;a}r:ﬁtfg:es by the various (and, in many respects, far i
mq?t Sta)te.:s;ﬁtects Acts (in‘ South Australia b_v_ tk?e Architectural Practip,
;n: 2(1;[0“9 (SA)). This legislation, apart from nestn.ctmg the use O.f the titl
ct 2 , s (such as the Architects Registration By, »

“architect”, establishes board : ; .
o?r\cri]clttsgal—ez;m’) to administer the registration of PereﬁSlOr‘\als and the
conduct of complaint investigations and disciplinary proceedings againg

professionals. In the case of the ARBY, for examgle, Fhe Board may refe;
complaints to the Architects Tribunal, and determinations of thf;xt Tribung]
may be reviewed by the Victorian Civil and Administrative Tribunal (see

Chapter 1).

In addition, the Australian Institute of Architects (AIA), as a self-regulating
professional association, has the power to reprimand, suspend the member-
ship of, or expel a member for breaches of the AIA’s Code of Professional

Conduct (see www.architecture.com.au).

The engineering profession, except in Queensland, is not subject to specific
legislative regulation. The Professional Engineers Act 2002 (Qld) imposes
restrictions upon the use of the title “engineer” and provides for a separate
status of registration as a “Registered Professional Engineer”.

The National Er}gineering Registration Board is a self-regulated registration
s;hgme run nationally by Engineers Australia (formerly the Institution of
Engineers) and Consult Australia (formerly the Association of Consulting

ations to develop sche : ; | |
bility. Such schgpmes . Mes under which their members may limit their lia-

equire comp ;
and the associations which esta Puisory professional indemnity insurancé
fessional education ang me:tabhsh schemes must maintain continuing Pr

Apart : PProved complain R
part from permitting Professionals mg‘gwla;ft.s and mpmcﬂ .
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of their professional liability, these schemes are intended to improve the
standard of professional conduct.

INDUSTRIAL RELATIONS AND EMPLOYMENT

[3.240] Employment in the building and construction industry remains
organised largely on the basis of unionised employees, despite the increasing
use of sub-contract labour and the significant reforms to industrial relations
laws in recent years. As is discussed in Chapter 4, unions and their relation-
ship with employers are vital elements in the operation of the industry. The
legal system prescribes a role for the union representing its members, and a
body of industrial law exists where unions have a specific role.

Industrial law comprises both the law with respect to employment and the
laws and regulations concerning industrial relations. Industrial relations in
Australia have for many years been administered by both Commonwealth
and State legislation and systems. The outstanding feature of those sys-
tems is, or at least has been, compulsory arbitration of industrial disputes.
Commonwealth powers in this area are limited mainly by the following sec-
tions of the Constitution: s 51(i), the power to make laws with respect to trade
and commerce with other countries and the States; s 51(xxix), the
power to make law with respect to external affairs; s 51(xx), the power to
make laws with respect to foreign corporations and trading or financial cor-

e limits of the Commonwealth; and s 51(xxxv),

porations formed within th
th respect to conciliation and arbitration for the

the power to make laws wi
d settlement of industrial disputes extending beyond the limit

titutionally limited, and
until recently, operated

prevention an
of any one State. The States’ powers were not cons
various industrial relations and wage fixing systems,

concurrently.

For many years, but, particularly since the turn of the century, industrial

relations in Australia have been politically polarised and undergone tar

reaching and significant changes. For more than a century, industrial law

comprised separate and concurrent Commonwealth and State-administered

systems, with the main features being industry-wide awards and the com-
the Commonwealth could rely

pulsory arbitration of industrial disputes. As
lation to “the conciliation and

only on its limited constitutional powers in relati |
arbitration for the prevention and settlement of industrial disputes extend-

ing beyond the limits of any one Gate”, State-based systems provided the

dominant source of industrial relations law in Australia,

Earlier Federal Governments extended the reach of the Commonwealth’s
role in industrial relations, relying on the external atfairs power (s 51(xxix))
and the corporations power (s 51(xx)) under the Constitution to lepin-

and leave entitlements, and then

late on matters such as minimum wages

e ————
o . .

3. See [4,10),




