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States provides its own court system, which is created by the state’s constitution
and statutes. Most of the nation’s judicial business is reviewed and acted on in
state courts. Each state maintains a level of trial courts that have original
jurisdiction, meaning the authority of a court to first conduct a trial on a specific
case, as distinguished from a court with appellate jurisdiction, where appeals from
trial judgments are held. This jurisdiction can exclude cases involving claims with
damages less than a specified minimum, probate matters (i.e., wills and estates),
and worker’s compensation. Different states have designated different names for
trial courts (e.g., superior, district, circuit, or supreme courts). At the trial court level
there are also minor courts such as city, small claims, and justice of the peace
courts.

Each state has at least one appellate court. Many states have an intermediate
appellate court between the trial courts and the court of last resort; where this
intermediate court is present, there is a provision for appeal to it, with further
review in all but select cases. Because of this format, the highest appellate tribunal
is seen as the final arbiter for the particular state’s system of jurisprudence. The
trial court of the federal system is the U.S. District Court. There are 94 district
courts in the 50 states (the larger states have more than one district court) and
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one in the District of Columbia. The Commonwealth of Puerto Rico also has a
district court with jurisdiction corresponding to that of district courts in the
different states. Generally, only one judge is required to sit and decide a case,
although certain cases require up to three judges. The federal district courts hear
civil, criminal, admiralty, and bankruptcy cases.

The U.S. Circuit Court of Appeals is an appellate court. There are 12 regional
courts in various cities, and the 13th judicial circuit is located in Washington, DC.
Their main purpose is to review cases tried in federal district courts within their
respective circuits, but they also possess jurisdiction to review orders of
designated administrative agencies and to issue original writs in appropriate
cases. These intermediate appellate courts were created to relieve the U.S.
Supreme Court from deciding all cases appealed from the federal trial courts.

The Supreme Court, the nation’s highest court, is the only federal court created
directly by the Constitution. Eight associate justices and one chief justice sit on the
Supreme Court. The court has limited original jurisdiction over the lower federal
courts and the highest state courts. In a few situations, an appeal will go directly
from a federal or state court to the Supreme Court, but in most cases, review must
be sought through the discretionary writ of certiorari, an appeal petition. In addition
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to the aforementioned courts, special federal courts have jurisdiction over
particular subject matters. The U.S. Court of Claims, for example, has jurisdiction
over certain claims against the government. The U.S. Court of Appeals for the
Federal Circuit has appellate jurisdiction over certain customs and patent matters.
The U.S. Customs Court reviews certain administrative decisions by customs

officials. Also, there is a U.S. Tax Courtand a U.S. Court of Military Appeals.! The
federal court system is illustrated in Figure 2—3. Additional information about the
federal court system can be found at the following website:
https://www.uscourts.gov/about-federal-courts.
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Even justices in the same court can disagree on the outcome of a case, as
noted by a dissenting opinion by Justice J. Henderson in Heritage of Yankton, Inc.

v. South Dakota Dep’t. of Health2

I As I have said in the past, when government bureaus and agencies go awry, which
‘ﬁ are adjuncts of the legislative or executive branches, the people flee to the third
branch, their courts, for solace and justice. | cannot, in good conscience, join the
majority opinion which prevents elderly citizens from having a bed, with medical care and
treatment, administered compassionately, in a community where their children and
grandchildren reside. | would elevate reality over a single methodology and accordingly
dissent.

“[TIherefore never send to know for whom the bell tolls; it tolls for thee.” John Donne (1573~
1631), Devotions upon Emergent Occasions, Meditation XVII. My mind drifts to Ernest
Hemingway. And a clod of dirt. Chipped away from the shores of Europe by the sea. “If a
clod be washed away by the sea, Europe is the less. . . .". All from whence, Hemingway's
great novel was born. And, yes, not a person is turned away from a bed of repose, in his
older years, but South Dakota is lesser in spirit. A refrain also comes to my mind: “And
crown thy good, with Brotherhood, from sea to shining sea.”
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—JUSTICE J. HENDERSON, SUPREME COURT OF SOUTH DAkoTA3

Separation of Powers

The concept of separation of powers, a system of checks and balances, is
illustrated in the relationships among the branches of government with regard to
legislation. On the federal level, when a bill creating a statute is enacted by
Congress and signed by the president, it becomes law. If the president vetoes a bill,
it takes a two-thirds vote of each house of Congress to override the veto. The
president also can prevent a bill from becoming law by avoiding any action while
Congress is in session. This procedure, known as a pocket veto, can temporarily
stop a bill from becoming law and can permanently prevent it from becoming law
if later sessions of Congress do not act on it favorably. If enacted by Congress, the
Supreme Court can declare a bill invalid if it violates the U.S. Constitution.

Even though a Supreme Court decision is final regarding a specific controversy,
Congress and the president can generate new, constitutionally sound legislation to
replace a law that has been declared unconstitutional. The procedures for
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amending the Constitution are complex and often time consuming, but they can
also serve as a way to offset or override a Supreme Court decision.

Department of Health and Human Services

The Department of Health and Human Services (DHHS), a cabinet-level
department of the executive branch of the federal government, is concerned with
people and is most involved with the nation’s human concerns (Figure 2-4). The
DHHS is responsible for developing and implementing appropriate administrative
regulations for carrying out national health and human services policy objectives.
It is also the main source of regulations affecting the healthcare industry. The
secretary of the DHHS, serving as the department’s administrative head, advises
the president with regard to health, welfare, and income security plans, policies,
and programs.
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Figure 2-4 Department of Health and Human Services
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The DHHS also is responsible for many of the programs designed to meet the
needs of senior citizens, including Social Security benefits (e.g., retirement,
survivors, and disability), Supplemental Security Income (which ensures a
minimum monthly income to needy persons and is administered by local Social
Security offices), Medicare, Medicaid, and programs under the Older Americans
Act (e.g., in-home services, such as home health and home-delivered meals, and
community services such as adult day care, transportation, and ombudsman
services in long-term care facilities).

Centers for Medicare and Medicaid Services

The Centers for Medicare and Medicaid Services (CMS), formerly the Health Care
Financing Administration, was created to combine under one administration the
oversight of the Medicare program, the federal portion of the Medicaid program,
the State Children’s Health Insurance Program, and related quality-assurance
activities.

Medicare is a federally sponsored health insurance program for persons older
than 65 and certain disabled persons. It has two complementary parts: parts A and
B. Medicare Part A helps cover the costs of inpatient hospital care and, with




image17.png
qualifying preadmission criteria, skilled nursing facility care, home health care, and
hospice care. Medicare Part B helps pay for physicians’ services and outpatient
hospital services. It is funded through Social Security contributions (Federal
Insurance Contributions Act payroll taxes), premiums, and general revenue. The
program is administered through private contractors, referred to as intermediaries,
under Part A and carriers under Part B. The financing of the Medicare program has
received much attention by Congress because of its rapidly rising costs.

Medicaid, Title XIX of the Social Security Act Amendments of 1965, is a
government program administered by the states that provides free or low-cost
medical services (both institutional and outpatient) to medically and financially
needy adults, children, families, and pregnant women, as well as the elderly and
disabled who reach a specified low-income level. Federal grants, in the form of
matching funds, are issued to those states with qualifying Medicaid programs. In
other words, Medicaid is jointly sponsored and financed by the federal government
and several states. Medical care for needy persons of all ages is provided under
the definition of need established by each state. Each state has set its own criteria
for determining eligibility for services under its Medicaid program.
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Public Health Service

The Public Health Service (PHS) is responsible for the protection of the nation’s
physical and mental health. The PHS accomplishes its mission by coordinating
with the states in setting and implementing national health policy and pursuing
effective intergovernmental relations; generating and upholding cooperative
international health-related agreements, policies, and programs; conducting
medical and biomedical research; sponsoring and administering programs for the
development of health resources, the prevention and control of diseases, and
alcohol and drug abuse; providing resources and expertise to the states and other
public and private institutions in the planning, direction, and delivery of physical
and mental healthcare services; and enforcing laws to ensure drug safety and
protection from impure and unsafe foods, cosmetics, medical devices, and
radiation-producing objects. Within the PHS are smaller agencies that are
responsible for carrying out the purpose of the division and DHHS. The PHS is
composed of the offices and agencies described below.

National Institutes of Health
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The National Institutes of Health (NIH) is the principal federal biomedical research
agency. It is responsible for conducting, supporting, and promoting biomedical
research. NIH's mission is to seek fundamental knowledge about the nature and
behavior of living systems and the application of that knowledge to enhance
health, lengthen life, and reduce illness and disability.

Centers for Disease Control and Prevention

The Centers for Disease Control and Prevention (CDC) is recognized as the lead
federal agency for protecting the health and safety of people at home and abroad,
providing credible information to enhance health decisions, and promoting health.
The CDC serves as the national focus for developing and applying disease
prevention and control, environmental health, and health promotion and education
activities.

Food and Drug Administration

The Food and Drug Administration (FDA) protects public health by assuring the
safety, effectiveness, quality, and security of human and veterinary drugs, vaccines




image20.png
and other biological products, and medical devices. The FDA is also responsible
for the safety and security of the nation’s food supply, cosmetics, dietary
supplements, and radioactive products.

Substance Abuse and Mental Health Services Administration

The agency’s mission is to reduce the impact of substance abuse and mental
illness on America’s communities.

Health Resources and Services Administration

The Health Resources and Services Administration is the primary federal agency
for improving access to healthcare services for people who are uninsured, isolated,
or medically vulnerable. Its mission is to improve health and achieve health equity
through access to quality services, a skilled health workforce, and innovative
programs. HRSA takes a comprehensive approach to addressing human
immunodeficiency virus (HIV)/acquired immunodeficiency syndrome (AIDS), with
activities taking place across multiple bureaus and offices designed to deliver care
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to people living with HIV or AIDS, expand and strengthen the HIV-care workforce,
and improve access to and the quality of HIV care and treatment.

Agency for Healthcare Research and Quality

The Agency for Healthcare Research and Quality (AHRQ) provides evidence-based
information on healthcare outcomes, quality, cost, use, and access. Information
from AHRQ's research helps people make more informed decisions and improve
the quality of healthcare services.

Agency for Toxic Substances and Disease Registry

The mission of the Agency for Toxic Substances and Disease Registry is to prevent
or mitigate harmful exposures and related disease by applying science, taking
responsive action, and providing trustworthy health information.

Indian Health Service
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The Indian Health Service (IHS)4 provides a comprehensive health service delivery
system for approximately 2 million American Indians and Alaska Natives who
belong to 566 federally recognized tribes in 35 states.




image23.png
SOURCES OF LAW

T The very essence of civil liberty certainly consists in the right of every individual to
‘ﬁ claim the protection of the laws, whenever he receives an injury. One of the first
duties of government is to afford that protection. [The] government of the United
States has been emphatically termed a government of laws, and not of men. It will certainly
cease to deserve this high appellation, if the laws furnish no remedy for the violation of a
vested right.

—CHIEF JUSTICE JOHN MARSHALL®

Scholars often define the law as a system of principles and processes by which
people in a society deal with disputes and problems, seeking to solve or settle
them without resorting to force. Simply stated, /aws are rules of conduct enforced
by government, which imposes penalties when prescribed laws are violated.

Laws govern the relationships between private individuals and organizations
and between both of these parties and government. Public law deals with
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relationships between individuals and government; private law deals with
relationships among individuals.

One important segment of public law, for example, is criminal law, which
prohibits conduct deemed injurious to public order and provides for punishment of
those proven to have engaged in such conduct. In contrast, private law is
concerned with the recognition and enforcement of the rights and duties of private
individuals. Tort and contract actions are two basic types of private laws. In a tort
action, one party asserts that the wrongful conduct of another has caused harm,
and the injured party seeks compensation for the harm suffered. A contract action
usually involves a claim by one party that another party has breached an
agreement by failing to fulfill an obligation. Either remuneration or specific
performance of the obligation can be sought as a remedy.

Public Policy as a Principle of Law

Public policy is the principle of law that holds that no one can lawfully do that
which tends to be injurious to the public or against the public good. The sources of
public policy “include legislation; administrative rules, regulations, or decisions;
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and judicial decisions. In certain instances, a professional code of ethics may
contain an expression of public policy.”®

Common Law

Common law refers to the body of principles that evolve and expand from judicial
decisions that arise during the trial of court cases. Many of the legal principles and
rules applied today by courts in the United States have their origins in English
common law.

Because a law will never cover every potential human event that might occur in
society, the judicial system was developed to serve as a mechanism for reviewing
legal disputes that arise in written law. It is also an effective review mechanism for
those issues on which the written law is silent or in instances of a mixture of
issues involving both written law and common-law decisions.

During the colonial period, English common law began to be applied in the
colonies. After the Revolution, each state, with the exception of Louisiana, adopted
all or part of the existing English common law and added to it as needed;
Louisiana civil law is based to a great extent on the French and Spanish laws and,
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especially, on the Code of Napoleon. As a result, there is no national system of
common law in the United States, and common law on specific subjects can differ
from state to state.

Judicial review became part of the law in the decade before the federal
Constitution was adopted. Courts began to assert their power to rule on the
constitutionality of legislative acts and to void unconstitutional statutes.

Today, legal cases are tried by applying common-law principles unless a statute
governs. Even though statutory law has affirmed many of the legal rules and
principles initially established by the courts, new issues continue to arise,
especially in private-law disputes, which require decision making according to
common-law principles. Common-law actions are initiated mainly to recover
money damages or possession of real or personal property.

When a higher state court has enunciated a common-law principle, the lower
courts within the state where the decision was rendered must follow that principle.
A decision in a case that sets forth a new legal principle establishes a precedent.
Trial courts or those on equal footing are not bound by the decisions of other trial
courts. Also, a principle established in one state does not set precedent for
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another state. Rather, the rulings in one jurisdiction can be used by the courts of
other jurisdictions as guides to the legal analysis of a particular legal problem.

The decisions of the U.S. Supreme Court are highest in the hierarchy of
decisional law with respect to federal legal questions. Because of the parties or
the legal question involved, most legal controversies do not fall within the scope of
the Supreme Court’s decision-making responsibilities. On questions of purely state
concern—such as the interpretation of a state statute that raises no issues under
the U.S. Constitution or federal law—the highest court in the state has the final
word on proper interpretation. The following are explanations of some of the more
important common-law principles:

e Precedent. A precedent is a judicial decision that can be used as a standard in
subsequent similar cases. A precedent is set when a court decision is rendered
that serves as a rule for future guidance when deciding similar cases.

e Res judicata: In common law, the term res judicata—which means the thing is
decided—refers to that which has been previously acted on or decided by the
courts. According to Black's Law Dictionary, it is a rule where “a final judgment
rendered by a court of competent jurisdiction on the merits is conclusive as to
the rights of the parties and their privies, and, as to them, constitutes an




image28.png
absolute bar to subsequent action involving the same claim, demand, or cause

of action.””

Stare decisis: The common-law principle stare decisis (let the decision stand)
provides that when a decision is rendered in a lawsuit involving a particular set
of facts, another lawsuit involving an identical or substantially similar situation
is to be resolved in the same manner as the first lawsuit. New lawsuits are thus
resolved by applying rules and principles of preceding cases. In this manner,
courts arrive at comparable rulings. Sometimes slight factual differences can
provide a basis for recognizing distinctions between the precedent and the
current case. In some cases, even when such differences are absent, a court
might conclude that a particular common-law rule is no longer in accord with
the needs of society and can depart from precedent. Principles of law are
subject to change, whether they originate in statutory or in common law.
Common-law principles can be modified, overturned, abrogated, or created by
new court decisions in a continuing process of growth and development to
reflect changes in social attitudes, public needs, judicial prejudices, or
contemporary political thinking.
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Statutory Law

Statutory law is written law emanating from a legislative body. Although a statute
can abolish any rule of common law, it can do so only by express words. The
principles and rules of statutory law are set in hierarchical order.

The Constitution of the United States, adopted at the Constitutional Convention
in Philadelphia in 1787, is highest in the hierarchy of enacted law. Article VI of the
Constitution declares:

This Constitution, and the Laws of the United States which shall be made in Pursuance
thereof; and all Treaties made, or which shall be made, under the Authority of the United
States, shall be the supreme Law of the Land; and the Judges in every State shall be
bound thereby, any Thing in the Constitution or Laws of any State to the Contrary

notwithstanding.®

The clear import of these words is that the U.S. Constitution, federal law, and
federal treaties take precedence over the constitutions and laws of the states and
local jurisdictions. States and local jurisdictions can only enact and enforce laws
that do not conflict with federal law.
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Statutory laws can be declared void by a court; for example, a statute can be
found unconstitutional because it does not comply with a state or federal
constitution; because it is vague or ambiguous; or, in the case of a state law,
because it is in conflict with a federal law.

In many cases involving statutory law, the court is called on to interpret how a
statute applies to a given set of facts. For example, a statute can state merely that
no person can discriminate against another person because of race, creed, color,
or sex. A court can then be called on to decide whether certain actions by a person
are discriminatory and therefore violate the law.

Administrative Law

Administrative law is the extensive body of public law issued by either state or
federal agencies to direct the enacted laws of the federal and state governments.
It is the branch of law that controls the administrative operations of government.
Congress and state legislative bodies realistically cannot oversee their many laws;
therefore, they delegate implementation and administration of the law to an
appropriate administrative agency. Healthcare organizations in particular are
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inundated with a proliferation of administrative rules and regulations affecting
every aspect of their operations.

The Administrative Procedures Act® describes the different procedures under

which federal administrative agencies must operate.10 The act prescribes the
procedural responsibilities and authority of administrative agencies and provides
for legal remedies for those wronged by agency actions. The regulatory power
exercised by administrative agencies includes power to license, power of rate
setting (e.g., CMS), and power over business practices (e.g., National Labor
Relations Board).

Administrative agencies have legislative, judicial, and executive functions. They
have the authority to formulate rules and regulations considered necessary to
carry out the intent of legislative enactments. Regulatory agencies have the ability
to legislate, adjudicate, and enforce their own regulations in many cases.

Rules and regulations established by an administrative agency must be
administered within the scope of authority delegated to it by Congress. Although
an agency must comply with its own regulations, agency regulations must be
consistent with the statute under which they are promulgated. An agency’s
interpretation of a statute cannot supersede the language chosen by Congress:
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Executive regulations that define some general statutory term in a too-restrictive or
unrealistic manner are invalid. Agency regulations and administrative decisions are
subject to judicial review when questions arise as to whether an agency has
overstepped its bounds in its interpretation of the law.
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GOVERNMENT ETHICS

IS / weep for the liberty of my country when | see at this early day of its successful
,& experiment that corruption has been imputed to many members of the House of
Representatives, and the rights of the people have been bartered for promises of
office.

—ANDREW JACKSON

Ethics and the law are not mutually exclusive—they are intertwined. Without the
two, we would become a lawless land. The words of Abraham Lincoln and Andrew
Jackson, so eloquently spoken, resonate true today. Political corruption, antisocial
behavior, declining civility, and rampant unethical conduct have heightened
discussions over the nation’s moral decline and decaying value systems. The
numerous instances of questionable political decisions, executives with shocking
salaries, dishonesty at work and in school, and the entertainment media have
contributed to this decline. Legislators, investigators, prosecutors, and the courts
have been quick to speak moral truths but continue to be slow in action. The
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question remains: Can the decline in ethical behavior be reversed as citizens
struggle with a broken legal system inundated with new laws? The answer is more
likely to be a return to practicing the virtues and values upon which this nation was
founded. Ethics and the law are not mutually exclusive—they are intertwined
throughout the text, providing an overview of government agencies designed to
protect each individual's rights (e.g., the right to privacy and self-determination).

Executive Branch: Office of Government Ethics

The Office of Government Ethics (OGE) is an agency within the executive branch of
government, established by the Ethics in Government Act of 1978. Originally within
the Office of Personnel Management, OGE became a separate agency on October
1, 1989. The OGE exercises leadership in the executive branch to prevent conflicts
of interest on the part of government employees and to resolve those conflicts of
interest that do occur. In partnership with executive branch agencies and
departments, OGE fosters high ethical standards for employees and strengthens
the public’s confidence that the government'’s business is conducted with

impartiality and integrity.1?
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The OGE website provides information about the agency and services it
provides. The site helps people understand the executive branch ethics program
and its effort to reach federal employees and the general public. Common ethical
issues discussed on the website include gifts from outside sources, gifts between
employees, conflicting financial interests, remedies for financial conflicts of
interest, impartiality in performing official duties, seeking other employment,
misuse of position, outside activities, postemployment, representation to
government agencies and courts, supplementation of salary, financial disclosure,
informal advisory letters and memorandum and formal opinions, DAEOgrams
(memoranda to agency ethics officials providing guidance on how to interpret and
comply with modifications or new issuances of ethics laws, policies, and
procedures; copies of the memoranda released since 1992 are available in the
DAEOgrams section of the OGE website), and contractors in the workplace.
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Government, Law, and Ethics

I As the patriots of seventy-six did to the support of the Declaration of Independence,

m so to the support of the Constitution and Laws, let every American pledge his life,
his property, and his sacred honor—let every man remember that to violate the law,

is to trample on the blood of his father, and to tear the character of his own, and his
children’s liberty. Let reverence for the laws, be breathed by every American mother, to the
lisping babe, that prattles on her lap—let it be taught in schools, in seminaries, and in
colleges; let it be written in Primers, spelling books, and in Almanacs—Ilet it be preached
from the pulpit, proclaimed in legislative halls, and enforced in courts of justice. And, in
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The public may lose confidence in the integrity of Government if it perceives that an
employee's Government work is influenced by personal interests or by payments from
an outside source. An executive branch employee’s Government work may have the
potential to benefit the employee personally, affect the financial interests of the
employee’s family, or involve individuals or organizations with which the employee has
some past, present, or future connection away from the employee’s Government job.
Separately, an employee might be offered a payment from a non-Federal source, such
as a former employer, either before or after entering Government. Accordingly:

« An employee may be disqualified from working on a particular Government matter.
« An employee may be prohibited from holding specified property.

« An employee may be prohibited from accepting a payment from a non-Federal
source.?

Additional information on the OGE can be found at https://www.oge.gov.

House of Representatives Committee on Ethics
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The U.S. House of Representatives Committee on Ethics is designated the
“supervising ethics office” for the House of Representatives. The jurisdiction of the
Committee on Ethics is derived from authority granted under House Rules and
federal statutes.

The Committee on Ethics is unique in the House of Representatives. Consistent with
the duty to carry out its advisory and enforcement responsibilities in an impartial
manner, the Committee is the only standing committee of the House of
Representatives with its membership divided evenly by party. These rules are intended
to provide a fair procedural framework for the conduct of the Committee’s activities and
to help ensure that the Committee serves the people of the United States, the House of
Representatives, and the Members, officers, and employees of the House of

Representatives.?

The scope of the Committee’s jurisdiction under the various authorizing rules
and statutes involves duties and responsibilities related to the following:

« With respect to Members, officers, and employees of the U.S. House of
Representatives, the Committee on Ethics is authorized to undertake the
following actions:
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* Recommend administrative actions to establish or enforce standards of
official conduct.

« Investigate alleged violations of the Code of Official Conduct or of any
applicable rules, laws, or regulations governing the performance of official
duties or the discharge of official responsibilities. Such investigations must
be made in accordance with Committee rules.

« Report to appropriate federal or state authorities substantial evidence of a
violation of any law applicable to the performance of official duties that may
have been disclosed in a Committee investigation. Such reports must be
approved by the House or by an affirmative vote of two-thirds of the
Committee.

« Render advisory opinions regarding the propriety of any current or proposed
conduct of a Member, officer, or employee, and issue general guidance on
such matters as necessary.

» Consider requests for written waivers of the gift rule (clause 5 of House Rule

XXv).14

U.S. Senate: Select Committee on Ethics
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The U.S. Senate Select Committee on Ethics consists of six members of the
Senate, “of whom three shall be selected from members of the majority party and

three shall be selected from members of the minority party.”!5 The committee is
responsible for investigating complaints involving a violation of the franking
statute; financial disclosure statements and outside employment with respect to
members, officers, and employees of the Senate; foreign gifts and decorations;
gifts to an official superior or receiving gifts from employees with a lower salary
level; and prohibitions against members, officers, and employees of the Senate
soliciting or receiving gifts.

The Senate Select Committee on Ethics is authorized to receive and investigate
allegations of improper conduct that may reflect upon the Senate, violations of law,
violations of the Senate Code of Official Conduct, and violations of rules and
regulations of the Senate; recommend disciplinary action; recommend additional
Senate rules or regulations to insure proper standards of conduct; and report
violations of law to the proper federal and state authorities. Detailed information
as to the functioning of the Senate Ethics Committee can be found at
https://www.ethics.senate.gov/public/.
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Judicial Branch: U.S. Judicial Code of Conduct

As with other branches of government, federal judges are expected to abide by a
code of conduct that includes ethical principles and guidelines. “The Code of
Conduct provides guidance for judges on issues of judicial integrity and
independence, judicial diligence and impartiality, permissible extra-judicial

activities, and the avoidance of impropriety or even its appearance.”1 6 The Code of
Conduct for United States Judges includes the following ethical canons:

Canon 1: A Judge Should Uphold the Integrity and Independence of the
Judiciary

Canon 2: A Judge Should Avoid Impropriety and the Appearance of Impropriety
in All Activities

Canon 3: A Judge Should Perform the Duties of the Office Fairly, Impartially,
and Diligently

Canon 4: A Judge May Engage in Extrajudicial Activities That Are Consistent
with the Obligations of Judicial Office

Canon 5: A Judge Should Refrain from Political Activity!”
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The Code of Conduct for United States Judges, as well as Published Advisory
Opinions, Code of Conduct for Judicial Employees, Judicial Conference
Regulations, Financial Disclosure, and Social Media Resource Packet information,
can be found at https://www.uscourts.gov/rules-policies/judiciary-policies/ethics-
policies.

Office of Congressional Ethics

The Office of Congressional Ethics (OCE) was created in March 2008 as an
independent, nonpartisan office governed by a board comprised of private citizens
that provides more public review and insight into the ethical conduct of members
of the House of Representatives. The OCE reviews allegations of misconduct
against members, officers, and staff of the House and, when appropriate, refers
matters to the House Committee on Ethics. The OCE is not authorized to
determine if a violation occurred, nor is it authorized to sanction members, officers,
or employees of the House or to recommend sanctions. The OCE also is not able
to provide advice or education on the rules and standards of conduct applicable to

members, officers, and employees of the House.8 The mission of the OCE and its
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board is to assist the House in upholding high standards of ethical conduct for its
members, officers, and staff and, in so doing, to serve the American people. The
board of directors consists of eight members who are private citizens and cannot

serve as members of Congress or work for the federal government.1®

Responses to Ethics Complaints Are Sketchy

Additional information as to the work of the OCE is available at its website,
https://oce.house.gov. Those who do file an ethics complaint can expect to receive
in part the following pro forma generic e-mail responses:

To:

Thank you for contacting the Office of Congressional Ethics.

The Office of Congressional Ethics (OCE) of the United States House of
Representatives is in receipt of your submission. The OCE reviews all information
submitted to it pursuant to House Resolution 895 of the 110th Congress as amended and
the OCE Rules for the Conduct of Investigations.
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Pursuant to House Rules a preliminary review commences upon the written
authorization of two members of the OCE Board, one of whom must have been appointed
by the Speaker of the House and one of whom must have been appointed by the Minority
Leader. The Board shall authorize a preliminary review where there is a "reasonable basis"
to believe an allegation. However, this determination does not constitute a finding that a
violation has actually occurred.

Pursuant to House Rules, all investigations by the OCE are confidential. Therefore, the
OCE is not able to provide any further information about whether the Board has
authorized a review or whether the OCE has conducted an investigation related to the
facts you have submitted. However, the OCE referrals to the Committee on Ethics are
publicly released under all but one set of circumstances. Any referral made public will be
posted on the OCE’s website http://oce.house.gov. You may also request a copy of any
public report from the OCE.

If you have any questions about the OCE process, please contact us. The OCE is not
able to confirm or deny any specific investigations.

Sincerely,
The Office of Congressional Ethics
United States House of Representatives
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Committee investigation reports can be found at
https://oce.house.gov/reports/investigations.

Many states have legislative ethics committees that hear complaints of ethics
violations by legislators. They often investigate complaints and impose penalties
for ethics-related violations. Duties vary among the state committees. A state-by-
state review can be found at http://www.ncsl.org/research/ethics/table-of-
legislative-ethics-committees.aspx.

State legislatures pass ethics laws that impose restrictions on themselves and
lobbyists. To ensure these laws are kept, legislatures establish oversight entities that
include ethics committees, ethics commissions or a combination of both. Internal
ethics committees are an important way for legislatures to solidify their credibility with

the public.20

As the reader will note, there are a variety of laws and agencies that provide
oversight and regulations that are designed to protect the right and safety of all
citizens. Government is a reflection of the people it serves. Failure of the many to
participate in the political process leads to government for the few who do.
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short, let it become the political religion of the nation; and let the old and the young, the rich
and the poor, the grave and the gay, of all sexes and tongues, and colors and conditions,
sacrifice unceasingly upon its altars.

—ABRAHAM LINCOLN
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Political Malpractice

gﬁ;. S| Nothing is politically right which is morally wrong.
-"/ —DANIEL O’CONNELL (1755-1847)

Political malpractice is negligent conduct by an elected or appointed political
official. Ronald Brownstein wrote in a news column in the St. Petersburg Times,
however, that the likelihood of a successful negligence case against a member of
Congress is doubtful. If such a case ever got through a courtroom door, the
following four elements of negligence would have to be proven:

1. The first element necessary to prove political malpractice requires that the
plaintiff(s) be able to establish there is a duty to care. Establishing this first
element of negligence for a senator, for example, would be a difficult hurdle.
The oath of office for a senator is so amorphous that it would be difficult to
establish a duty to care, as illustrated in the following quotes.

Oath of Office
1 do solemnly swear (or affirm) that | will support and defend the Constitution of the
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United States against all enemies, foreign and domestic, that | will bear true faith and
allegiance to the same; that | take this obligation freely, without any mental reservation
or purpose of evasion; and that | will well and faithfully discharge the duties of the office

on which | am about to enter: So help me God.?’
Looking beyond the oath of office:

For nearly three-quarters of a century, that oath served nicely, although to the modern
ear it sounds woefully incomplete. Missing are the soaring references to bearing “true
faith and allegiance;” to taking “this obligation freely, without any mental reservation or

purpose of evasion;” and to “well and faithfully” discharging the duties of the office.?2

Should a plaintiff be able to overcome challenges of proving the first
element of negligence, thus establishing a duty to care, the remaining elements
could be just as difficult to prove.

. The second element of political malpractice requires the plaintiff prove that the
duty to care was breached. Arguably, politicians who, for example, agree to
veto any program the President supports while he or she is in office merely
because it is supported by the President, are contrary to the spirit of the law.
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The dilemma here requires the plaintiff(s) to prove what specific duty to care
was breached.

3. The third element of political malpractice requires proof of harm.

4. The fourth element requires proof of a causal connection between the
politician’s breach of duty and the harm suffered. In other words, the plaintiff(s)
must prove that the breach of duty was the proximate cause of the plaintiff's
injury.

Senator Bob Dole, when speaking of Veterans Affairs Secretary Eric Shinseki
regarding allegations of mismanagement, falsified records, and long waits for
veterans in receiving health care, said, “If the facts reveal that he neglected his

duties, then he should go."23 By May 30, 2014, Secretary Shinseki, a retired general,
resigned his office following the allegations with increasing pressure from
Congress for him to resign. Like medical malpractice, political malpractice involves
a failure to offer adequate healthcare services to help prevent the bureaucratic
quagmire of regulations that hinder the provision of healthcare to those in need, as
illustrated in the following Reality Check.
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m REALITY CHECK: The Coal Miner

This is a story about a coal miner who had black lung disease. | met him when | was a
hospital accreditation surveyor. He introduced himself to me as Jimmy. He then turned
to a man on the opposite side of his bed and said, “This is my brother Bill."

“Are we taking good care of you?” | asked Jimmy.

“Yes," he said.

Bill looked at me, choked up and asked, “Can you help my brother? He has given up
the will to live. Please help my brother want to live."

| looked at Jimmy lying there in his bed, fragile and struggling to breathe between
each word, as he admitted, “I can no longer carry on this way. | am ready to move on. I'm
a tired old man. | have fought so long. I've needed benefits for so many years for my
family and myself. No one was able to help me. You see, | have black lung disease. | can
barely breathe.”

He then turned, looking over to Bill, and said, “My brother also has black lung
disease. We worked together in the coalmines for many years. This is our reward.”

I looked at Jimmy and slowly back to Bill and said, “I will ask the hospital’s social
services department to assist him in his struggle to get the medical benefits he needs.”
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As we said our goodbyes, | thought to myself, this man has fought so long. He had
asked for so little but became so entangled in the maze of government bureaucracy that
he eventually gave up seeking financial assistance.

Political malpractice can occur when there is a duty to act and there is a failure
or unconscionable delay to address a community’s concern about suspected
contaminated public water supplies. Michigan has been the focus of complaints in
recent years. The issue was finally addressed following the outrage of the public in
Flint, Michigan. Community residents had complained about the brown, murky
water for years. Michigan Governor Rick Snyder, during his January 17,2017, State
of the State Address, recognized the need to address Flint's water crisis and the
need for infrastructure and water safety. During his address, the Governor stated:

Now | would like to talk about Flint for a couple of minutes. Make no mistake, this was
a sad chapter in the history of our state. Last year the people of Flint suffered an
unacceptable crisis. | made a commitment to the people of Flint to fix it. We took
immediate action in the following days and months. We worked tirelessly to make
Flint's water safe to drink again and improve the entire city of Flint. We're making
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progress but our work is not done yet. [https://www.youtube.com/watch?
v=rFtepWFUuBo]

Flint, Michigan, is not the only city and state where citizens over the years have
expressed their concerns about the safety of drinking public water. Communities in
both Louisiana and New Jersey have had similar water safety concerns. Residents
of St. Joseph, Louisiana, were concerned with drinking and bathing in murky brown
water. The Louisiana health department initially claimed tests showed there were
no dangerous amounts of chemicals in St. Joseph’s water supply. This
reassurance, however, did not ease the fears of the community. By December 27,
2016, the St. Joseph, Louisiana, health department had issued the following
warning on its website:

“Do not drink the water"24 Residents were advised to use an alternative source
of water for drinking and food preparation. Even years earlier, a hospital surveyor
pointed out his doubts as to the safety of drinking from the community water
supply, as noted in the following Reality Check.
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m REALITY CHECK: Hospital Water Questioned

Joe was in Shreveport, Louisiana. It was Sunday night at 11:00 PM. Joe opened his
computer to review his itinerary for his next survey. He noticed that the hospital
inspection starting date had been changed from Tuesday to Monday, where he had to
survey a small community hospital in south central Louisiana. The rush began. He
packed his clothes, loaded his rental car, and checked out of the hotel, leaving his suits
behind.

Joe arrived at his new hotel destination at about 2:00 AM. After checking into the
hotel and unpacking his clothes, he turned on the water to brush his teeth, and there it
was, a rusty brown-colored water flowing into the sink. He called the front desk to
question the color of the water. After a bit of a chuckle, the desk associate said, “It's OK.
It's always brown.” Joe thought to himself, well at least the hospital will have clear, clean
water.

The following day Carol, the survey coordinator, greeted Joe in the hospital lobby.
Carol escorted the survey team to a conference room, which was assigned as home
base during the inspection. The first thing he noticed was bottled water, apple juice, and
orange juice on the boardroom table packed in ice. He thought, oh happy day. He then




image54.png
went to the small sink in the anteroom to the boardroom to wash his hands. Joe
observed that the water was brown in color, just a bit lighter than the water at the hotel.
Before leaving the room, Carol said, “If you need anything, | will be just across the hall
from the board room.” Joe quickly replied, “There is something—I have some concern as
to the quality of the water here in central Louisiana.” Carol replied, “Oh no, it's OK. It's
been tested by the health department.” Joe replied, “Could you please show me any
documentation you have on file that | can review?” Carol replied, “Ok, | will see what we
have on file.” By the end of the survey, there was no health department paperwork
available in the hospital for Joe to review. He suggested that an attempt be made to
seek clarification from the health department in writing as to the safe use of the
hospital’s water supply.

The challenge for hospitals in this Reality Check is to ensure that thorough follow-up
is made so that any questions regarding the water supply can be adequately addressed.
Any doubts or concerns about the response from the health department should give
impetus to the hospital governing body and CEO to have, at a minimum, the water being
supplied to the hospital tested for pathogens and toxic materials (e.g., lead). The
hospital should expect that written documentation of the results of the water’s testing
are available for review in the hospital’s protected files for future reference.
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The New Jersey Health Department’s website references public concern as far
back as 1995 over the safety of tap water in the Dover Township/Tom'’s River area
of Ocean County [http://www.nj.gov/health/eohs/dovertwp.shtml], where the
occurrence of childhood cancer has been a concern and linked to the drinking
water. This website illustrates the difficulty in bringing closure to the people’s
concern for the health and welfare of their children.

Community outrage continues because of the slow pace in addressing public
concerns about public water contamination. Government officials elected as the
guardians of the communities they serve continue down the slippery slope of
distrust. The contamination of water should be taken seriously, as studies have
shown that contaminated water can be a source of nosocomial infections
(https://sageproducts.com/wp-
content/uploads/20432_What_The_Experts_Say_About_Hospital_Tap_Water_and_Basin

The failure of government, as well as hospital governance, to act when there is
a duty to act involves both legal and ethical issues. Trust is paramount, and no
voice should go unheard when the health and safety concerns of each community
need to be addressed. As noted even early in the 1980s:
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Figure 2—-1 United States Constitution
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GOVERNMENT ORGANIZATION

The Constitution of the United States, the Bill of Rights, and all amendments can
be found at https://constitutionus.com. The three branches of the federal
government are the legislative, executive, and judicial branches. A vital concept in
the constitutional framework of government at both federal and state levels is the
separation of powers. Essentially, this principle provides that no one branch of
government is clearly dominant over the other two; in the exercise of its functions,
each can affect and limit the activities, functions, and powers of the others.

Executive Branch

The primary function of the executive branch of government at the federal and
state levels is to administer and enforce the law. The chief executive, either the
president of the United States or the governor of a state, also has a role in the
creation of law through the power to approve or veto legislative proposals.
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The president serves as the administrative head of the executive branch of the
federal government. The executive branch includes 15 executive departments, as
well as a variety of agencies, both temporary and permanent. Each department is
responsible for a different area of public affairs, and each enforces the law within
its area of responsibility.

On a state level, the governor serves as the chief executive officer. The
responsibilities of a governor are provided for in the state’s constitution. The
Massachusetts State Constitution, for example, describes the responsibilities of
the governor as presenting an annual budget to the state legislature,
recommending new legislation, vetoing legislation, appointing and removing
department heads, appointing judicial officers, and acting as Commander-in-Chief
of the state’s military forces (the Massachusetts National Guard).

Legislative Branch

At the federal level, legislative powers are vested in the Congress of the United
States, which consists of the Senate and the House of Representatives. The
function of the /egislative branch is to enact laws that can amend or repeal
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existing legislation and to create new legislation. The legislature determines the
nature and extent of the need for new laws and for changes in existing laws.
Committees of both houses of Congress are responsible for preparing federal
legislation.

Judicial Branch

The function of the judicial branch of government is adjudication—resolving
disputes in accordance with law. As a practical matter, most disputes or
controversies that are covered by legal principles or rules are resolved without
resort to the courts.

IS Scarcely any political question arises in the United States that is not resolved,
‘a sooner or later, into a judicial question.

—ALEXIS DE TOCQUEVILLE (1805-1859)

The decision as to which court has jurisdiction—the legal right to hear and rule
on a particular case—is determined by such matters as the locality in which each
party to a lawsuit resides and the issues of a lawsuit. Each state in the United




