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Legal Principle: For a promise to be enforced by the courts, there must be consideration.

One exception to the rule requiring consideration is promissory estoppel. Promissory estoppel occurs when three
conditions are met:

» One party makes a promise and either knows or should know that the other party will reasonably rely on it.
« The other party does reasonably rely on the promise.

« The only way to avoid injustice is to enforce the promise.

How does promissory estoppel work? Suppose upon graduation from college, Amanda receives a job offer across the
country. She gives up her apartment, cancels all her other job interviews, and moves all her possessions. Upon arriving,
she rents a new apartment and shows up for work. Amanda is then told there is no job! May she sue the employer? The
answer in most states is yes, under the theory of promissory estoppel. Amanda may be able to recover her reliance
damages (money she spent in “reliance” on the job offer). Promissory estoppel is not awarded regularly, but in the right
case it can provide a remedy where no other remedy exists.

In a recent case, the Ninth Circuit Court of Appeals held that Yahoo's promise to remove a nude photo from its website
was subject to a claim of promissory estoppel. In that case, the plaintiff learned that her ex-boyfriend, pretending to be
her, had posted nude photos of her on Yahoo. He also included all her contact information and an invitation for men to

contact her for sexual purposes.3 The plaintiff contacted Yahoo (in accordance with its established policies) and
requested that the photo be removed. Yahoo agreed but, despite repeated requests, did not remove the photo for six
months. The court held that Yahoo's promise to remove the profile meant that Yahoo had a duty to the plaintiff. As such,
the plaintiff’s claim of promissory estoppel could be maintained. If the plaintiff is able to prove that she reasonably relied
on Yahoo's promise to her detriment, she may well prevail on her claim for damages.
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Exhibit 15-2 Type of Consideration Based on Type of Contract

TYPE OF CONTRACT PROMISOR PROMISEE

Bilateral A promise A promise

Unilateral A promise An act
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Describe what _ is and when it can be used.

A court will enforce one party’s promise only if the other party promised some consideration in exchange. For example,
in a bilateral contract (a promise for a promise), the consideration for each promise is a return promise. Suppose Nicole
promises to pay Mike $2,000 tomorrow for his car. Mike promises to sell Nicole his car tomorrow for $2,000. There is an
oral contract between them. Nicole’s promise is her consideration to Mike. Mike’s promise is his consideration to Nicole.
There has been a mutual exchange of something of value.

An example of a bilateral contract, or a promise for a promise, occurred when the US government seized control of
insurance giant American International Group (AIG). The government agreed to lend AIG up to $85 billion in exchange
for nearly 80 percent of AIG’s stock. The consideration AIG received was the promise of up to $85 billion in US

government loans. The consideration the government received was a promise of almost 80 percent of AIG’s stock.2

In a unilateral contract (a promise for an act), one party’s consideration is the promise and the other party’s
consideration is the act. Suppose your professor made the following statement in class: “If any student shows up at my
house on Saturday and does the gardening, I will pay that student $100.” You show up and do the gardening. The
professor’s consideration to you is the promise of the payment of $100 on completion of the gardening, and your
consideration to the professor is the act of completing the gardening. Once again, there has been a mutual exchange of
something of value.

See (15 Exhibit 15-2 for an explanation of bilateral and unilateral contracts. Page 368




