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Conditions of Probation

Most probation orders involve a contract between the court and the offender in
which a prison or jail term is suspended and the probationer promises to obey a
set of probation rules, or conditions, mandated by the court. If the rules are
violated (technical violation), or if the probationer commits a subsequent crimi-
nal offense (legal violation), then probation may be revoked. Revocation means
that the community sentence is terminated and the original sentence of incar-
ceration is enforced. If an offender on probation commits a second offense that is
more serious than the first, he or she may also be indicted, tried, and sentenced
on the second offense. However, probation may be revoked simply because the
conditions of probation have not been met; it is not necessary for the offender to
commit another crime. This outcome is quite serious because it is estimated that
almost 10 percent of all offenders who exit probation supervision are incarcerated
in state or local facilities because of rule violations, helping to overcrowd correc-
tional facilities and increase costs.”

Some conditions (such as “do not leave the jurisdiction”) are standard and are
applied in every probation case, but the sentencing judge usually has broad dis-
cretion to set specific conditions on a case-by-case basis. Sometimes an individual
probationer is given specific rules related to his or her particular circumstances,
such as a requirement to obtain counseling or attend Alcoholics Anonymous
meetings.!! Conditions cannot be capricious or eruel conditions, of course, such
as requiring an offender to make restitution out of proportion to the seriousness
of the criminal act.'? Judges may, however, legally impose restrictions tailored to
fit the probationer’s individual needs and/or to protect society from additional
harm. Do these conditions work? Can criminals really be reformed? How long
does it take the typical criminal to reoffend? The Analyzing Criminal Jus
Issues box touches on this subject.
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PROBATION CONDITIONS IN THE INTERNET AGE Because the personal com-
puter and the Internet are commonplace, probation orders now account for
Internet use, including entry into chat rooms, visits to adult entertainment web-
sites, purchasing of drugs via the Web, and so on. One area of concern is that the
Internet has made it easier for sex offenders to search for pornography sites—or
their next victim. As a result, probationers may be ordered either to avoid certai
sites or to allow probation officers to monitor what they are viewing. Probation

authorities have worked with social networking sites to ulenhF\, and remove regis-
and have asked the sites to turn over the identities of regis-
ice.! This approach is not without
controversy. Court rulings say Tnternet use is so broadly ingrained in today’s soc
-ss would be like barring ind viduals from all Meplmvw
use because they used the telephone to commit Fraud

tered sex offenders

tered sex offenders who may be using the ser

ety that restricting ac

Awarding Probation

Probationary sentences may be granted by state and federal district courts and
state superior (felony) courts. Probation is not restricted to petty or first-time crim-
inals. Most people convicted of felonies do receive some form of incarceration, in
either prison or jail, but about 30 percent of felons are sentenced to probation.!

In some states, juries may recommend probation if the case meets certain
legally regulated criteria (e.g., if it falls within a certain class of offenses as deter-
mined by statute). Even in jurisdictions that allow juries to recommend proba-
tion, judges have the final say in the matter and may grant probation at their
discretion. In nonjury trials, probation is granted solely by judicial mandate.
Some states have attempted to shape judicial discretion by creating guidelines for
granting probation.
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More than half of all cases involve a direct sentence to probation without a
prison term being suspended or delayed. In about 20 percent of sentences, judges
formulate a prison sentence and then suspend it if the offender agrees to obey the
rules of probation while living in the community (a suspended sentence). Some
offenders (about 10 percent) receive some form of split sentence in which they
must first serve a jail term before being released on probation; in about 10 per-
cent of cases, the imposition of the sentence is suspended and the case continued,
without a finding, until further notice

The term of a probationary sentence may simply extend to the limit of the
suspended prison term, but in most cases the judge will devise a specific proba-
tionary period. For misdemeanors, probation usually extends for the entire period
of the jail sentence, whereas felonies are more likely to warrant probationary
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periods that are actually shorter than the suspended prison
sentences. The typical probation sentence for felons in urban
5 months for violent offenss

and 31 months for drug crimes.

months
16

counties is about

for property offenses

Administration of Probation Services

The United States has approximately 2,000 adult probation
agencies.”” More than half are associated with a state-level
agency. In the rest of the states, probation is primarily a local
responsibility; probation departments in these jurisdictions are
housed within the local court and controlled by judicial author-
ities. About 30 states combine probation and parole supervision
into a single agency. A number of states have also permitted the
private sector to administer probation supervision.

One of the most persuasive arguments for local admin-
istration is that citizens and agencies of the community more
readily support programs that are open to their participation
and are responsive to local needs and problems. Locally con-
trolled departments tend to be smaller and more flexible, able
to adjust more quickly to change, and less encumbered by
bureaucratic rigidity.

Although these arguments are persuasive, some policy
makers believe tha
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® A state-administered probation system can set standards
of service, thereby ensuring uniformity of procedures,
policies, and services.

©  Alarger agency can make more cffective use of funds and
personnel.

@ Greater efficiency in the disposition of resources is pos-
sible when all probation officers are state employees.

R R S
policy-in-america (acces
forPrison Studies, World
fworkd-prson-bref(acce
V5. Prison Cost,heip v
feducation-vs pison-<o

®  Regardless of the administrative sctup, probation department staff usually

engage in the following activities:

W Supervisc or monitor cases to ensure that the rules of probation are followed

®  Create effective treatment plans

®  Conduct sentencing investigations to help judges formulate a proper and

effective sentence

®  In some cases conduct an

take hearing in which victims, complainants,

and defendants are contacted and interviewed in order to determine whether
criminal charges should be filed or whether cases can be handled informally

How probation officers (POs) carry out these tasks may be a function of their

self-image and professional orientation. Some POs vis

themselves as “social

workers” and maintain a treatment orientation: their goal is to help offenders
adjust in the community. Others are “law enforcers” who are more concerned
with supervision, control, and public safety.!* Ironically, younger officers appear
to be more control- and safety-oriented than older officers, who are more likely

to embrace the rehabilitation ideal. As these older officers retire, probation m

adopt a more conservative focus. 19
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Duties of Probation Officers

Staff officers in probation departments are usually charged with fi
investigation, intake, diagnosis, treatment supervision, and risk cla
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INVESTIGATION In the investigative stage, the supervi
probation officer accumulates important infory
background and activities of the offender being con;
for probation. This presentence investigation serves as
the basis for sentencing and controls whether the convicted
defendant will be granted community release or sentenced to
secure canfinement. In the event that the offender is placed
on probation, the investigation becomes useful as a tool to
shape treatment and supervision effort

The style and content of presentence
dictions and also among indiv

ing

ion on the

dered

vestigations may
vary among ju dual POs
within the same jurisdiction. Some departments require volu-
minous reports covering every aspect of the defendant’s life;
other departments, which may be rule-oriented, require that
officers stick to the basic facts, such as the defendant’s age,
race, sex, and previous offense record. Each department also
has its own standards for presentence

At the conclusion of most presentence investigations, a
recommendation is made to the presiding judge that reflects
the department’s sentencing posture on the case. Among the
most critical factors that contribute to a recommendation of
community treatment are the probationer’s demeanor, ame-
nability to treatment, and willingness to abide by both legal
and probationary rules’ Under normal circumstances, the
department's recommendation is accepted by the judge when
they hand down the actual sentence.
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INTAKE Probation officers who conduct intake interviews may
be lookm\’ to settle the case without the necessity of a court
hearing The probation officer works with all parties involved

divismis an
mes probation in the case—offender, victim, police officer, and so on—to
at perform risk design an equitable resolution. If the intake process is success-

bility falls on ful, the probation officer may settle the case without further
court action, recommend restitution or other compensation, or
recommend unofficial or informal probation. If an cquitable
solution cannot be found, the case is filed for a court hearing,

DIAGNOSIS In order to select appropriate treatment modes, probation officers—
using their training in counseling, social work, or psychology—analyze the proba-
tioner’s character, attitudes, and behavior. Many probationers have personal and
social problems that might help explain their involvement in antisocial activities.
Many have substance abuse problems—rates of drug abuse and dependence among
probationers are two to three times as high as rates in the general population—
and treating drug use remains a persistent challenge.

Similarly, rates of any mental illness, serious mental illness, serious psy-
chological distress, and depression arc two to three times higher among proba-
tioners than among the general population. Probationers are more likely than
members of the general population to have received some mental health services
and are also more likely to report an unmet need for mental health services 2!
Consequently, the goal of diagnosis is to develop a personality profile that may
be helpful in treating the offender. An effective diagnosis integrates all that has
been learned about the individual, organized in such a way as to provide a means
to establish future treatment goals. The emergence of standardized diagnostic
tools and tests has diminished the probationer officer’s individual role in diag-
nosis. To some commentators, this is problematic because it removes the human
element from diagnosis and treatment.22
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TREATMENT SUPERVISION After the diagnosis has been made, the probation
stafl is asked to supervise the treatment, a program of therapy designed to help
the client deal with the problems that resulted in her or his antisocial behavior
Tn years past, the probation staff had primary responsibility for supervision and
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treatment, but today’s large caseloads limit opportunities for hands-on treatment
most probation treatment efforts rely on conmunity resources,

A prol
place the client in a detoxification program. A spouse abuser may be required
to entoll in an anger management or drug treatment program, to make a per-
sonal apology to the victim, or to have no contact with his or her ex-spouse.??
In the case of juv
and other school offic

officer who discovers that a client has a drinking problem may

sile delinquency, a probation officer may work with teachers
Is to help & young offender stay in school. The need for
i ritel adthe vast sz of probation casloads, especially the large

ty-based

treatine

numbers of narcot

s abusers, can be a formidable challenge to commun
- programs >

ixhibit 121 discusses a fow
Griminal Justice and Technology
technology to monitor of fender activities. The not
cognitive behavioral therapy is discussed in the F

RISK CLASSIFICATION As part of cl lients™ ntry into pv\)\mhun, an assessment is
made about the risk level they posc to the community and themsclves. Based
on this assessment, offenders are assigned to specific supervision lovels, where a
variety of tools and techniques will be applicd in an attempt to manage the risk
they pose to the commumity and to themselves. Becanse more than 4 million
people must now he managed, experts argue that risk assessment is the single
ot mportant decison being made by probation oficrs today >

Probationcrs typically receive a risk classification that assigns them to
alevel and type of supervision on the basis of their particular needs and the
visks they prosent o the community: Some clicnts may receive frequen (inen-
ision. in which they are contacted by their supervising probation
oficer shmost cxcry day. shereas other, minor offenders ase assgned o min-
‘mum monitoring, A number of risk-assessment classification approaches are used,
but most use such objective measures as the offender’s age, cmployment status,

substance abu:

cont probation-based treatment approaches. The
how probation officers arc using
on of treating probationers with
ased Justice bos.

ure describ
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se history, prior felony convictions, and mumber of address changes in
ing.

e departments are using standardized tests to p

treatment. One of the most widely advertised systems is t

R), which was first developed in

jure and assign
Level of Servic
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items

can be highly valid and effe
mpler, casier-to-score levices should

ationers reside must be considered in their indi-
the validity of m
ally predict dangerousness and future crime? Or arc they
ors of the probability that the client will succeed on probation?*
“The Carcers in Criminal Justice feature describes the dutics and qualifica-
probation officer.
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Legal Rights of Probationers

What are the legal rights of probationers? How has the U.S. Supreme Court set
limits on the probation process? A number of important legal issues surround
probation, one set involving the civil rights of probationers and another involving
the rights of probationers during the revocation process.

CIVIL RIGHTS The Court has ruled that probationers have a unique status and

therefore are entitled to fewer constitutional protections than other

izens. The

following are some of these cases:

Minnesota v. Murphy (1984). In Murphy. the Supreme Court ruled that the
probation officer- client relationship is not confidential, as physician-patient
and attorncy-client relationships are. Ifa probationer admits to committing a
crime to his or her probation supervisor. that information can he passed on to
the police or district attorncy: Furthermore, the Murphy decision held that
a probation offcer conld even use trickery or psychological pressure to get
information and turn it over to the police.’”

Griffin v. Wisconsin (1987). In Griffin, the Supreme Court held that a pro-
bationer's home may be searched without a warrant on the grounds that pro-
bation departments “have in mind the welfare of the probationer” and must
“respond quickly to evidence of misconduct.™*

United States v. Knights (2001). In Knights, the Supreme Court upheld the
legality of a warrantless scarch of a probationer’s home for the purposes of
gathering criminal evidence. The Conrt ruled that the home of a probationer
who is suspected of a crime can be searched without a warrant if: (a) the
search is based on reasonable suspicion that he had committed another crime.
while on probation and (b) a condition of his previous probation was that he
would submit to searches. The Court reasoned that the government's inter-
est in preventing crime, combined with Knights's diminished cxpectation of
privacy. required only a reasonable suspicion to make the scarch legal, rather
than a violation of the probationer’s Fourth Amendment right to privacy.’
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REVOCATION RIGHTS During the course of a probationary term, a violation of
the rules or terms of probation or the committing of a new crime can result in
probation being revoked, at which time the offender may be placed in an institu-
tion. Revocation is not often an casy decision, because it conflicts with the treat-
ment philosophy of many probation departments
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When revocation is chosen, the offender is notified, and a formal hearing is
scheduled. If the charges against the probationer are upheld, the offender can
then be placed in an institution to serve the remainder of the sentence. Most
departments will not revoke probation unless the offender commits another
crime or seriously violates the rules of probation.

Because placing a person on probation implies that probation will continue
unless the probationer commits some major violation, the defendant has been
given certain procedural due process rights at this stage of the criminal proces:
In some significant decisions, the U.S. Supreme Court provided procedural safe-
guards to apply at proceedings to revoke probation (and parole)

©  Mempa v. Rhay (1967). In Mempa, the Court unanimously held that a pro-
bationer was constitutionally entitled to counsel in a revocation-of-probation
proceeding where the imposition of sentence had been suspended. ™
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Morrissey v. Brewer (1972). Tn Morrissey, the Supreme Court required an
informal inquiry to determine whether there was probable cause to believe
the arrested parolee had violated the conditions of parole, as well as a for-

rements. Because

mal revocation hearing with minimum due process req

the revocations of probation and parole are similar, the standards in the
Morrissey case affected the probation process as well 3

Gagnon v. Scarpelli (1973). In Gagnon, the Supreme Court held that both
onally limited right to counsel
on revocation

probationers and parolees have a constitu

in revocation proceedings.®® This means that during a probal

hearing, the defendant must be given counsel if it is required for an effective
defense. A judge may deny counsel under some circumstances, such as when

lation.

probation will be continued despite the
Beardon v. Georgia (1983). In Beardon, the U.S. Supreme Court ruled that
a judge cannot revoke a defendant’s probation for failure to pay a fine and
make restitution, unless the probation is somehow responsible for the failure
or the alternative forms of punishment are inadequate to meet the state’s
interest in punishment and deterrence. Beardon involved a Georgia defen-
dant who was unable to pay his restitution because he lost his job and could
not find another. The trial court revoked probation, and the defendant was
sent to prison. On appeal, the Supreme Court ruled that if a state determines
a fine or restitution to be appropriate and an adequate penalty for the crime,
it may not thereafter imprison a defendant solely because he or she lacks the
resources to pay, because this would be a violation of a probationer’s right to
equal protection.®
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United States v. Granderson (1994). In Granderson, the Supreme Court
helped clarify what can happen to a probationer whose community sentence
is revoked. Granderson was eligible for a 6-month prison sentence but instead
was given 60 months of probation. When he tested positive for drugs, his pro-
bation was revoked. The statute he was sentenced under required that he
serve one-third of his original sentence in prison. When the trial court sen-
tenced him to 20 months, he appealed. Was his original sentence 6 months or
60 months? The Supreme Court found that it would be unfair to force a pro-
bationer to serve more time in prison than he would have served if originally
incarcerated and ruled that the proper term should have been one-third of
the 6 months, or 2 months.*"
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How Successful Is Probation?
National data indicate that almost 65 percent of probationers successfully com-
plete their probationary sentence, whereas about 30 percent are cither incarcer-
ated, violate probation rules, abscond, or are otherwise considered unsatisfactory.
Most revocations occur for technical violations during the first 3 months of the
probation sentence.®

Among those recciving probation are convicted felons, including rapists and
murderers. How do these more dangerous criminals fare in their community sen-
tence? In a now classic study, Joan Petersilia and her colleagues at the RAND
Corporation, a private think tank, traced 1,672 men convicted of felonies who had
been granted probation in Los Angeles and Alameda Counties in California.®
Petersilia found that 1,087 (65 percent) were rearrested; of those rearrested, 853
(51 percent) were convicted: and of those convicted, 568 (34 percent) were sen-
tenced to jail or prison. Of the probationers who had new charges filed against
them, 75 percent were charged with hmp;]ﬂ) heft, robbery, and other predatory
crimes; 18 percent were convicted of serious violent crimes. Although the felony
probation failure rate that Petersilia found seems disturbingly high, her findings
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still support the continued use of probation because people with similar crimi
ely to recidi

nal backgrounds who are sentenced to incarceration are more
than the community treatment group.**

What Causes Probation Success and Failure?

What does it take to succeed on probation and what causes people to fail? Stability
helps: probationers who are married with children, have lived in the area for 2 or
more years, and are adequately employed are the most likely to be successful on
probation.*! Conviction offense also matters. People with long histories of sub-
stance abuse do not fare well; surprisingly, people convicted on sexual offenses
seem to do quite well on probation.** Among female probationers, those who
have stable marriages, are better educated, and are employed full-time or part-
time are more likely to complete probation orders.**

Not all probation sentences are successful, and many probationers recidivate.
Probationers bring with them a lot of emotional baggage that may reduce their
chances of successful rehabilitation. Many are felons who have long histories of
offending; more than 75 percent of all probationers have had prior convictions.
Others suffer from a variety of social and psychological disabilities. Surveys indi-
cate that almost 20 percent suffer from mental illness.! The increase in the use
of probation for felony offenders means that caseloads now include significant
numbers of serious sex offenders, a group that demands a great deal of atten-
tion." Ironically, many failures are linked to probationers™ avoiding required
treatment programs originally created to help them stay out of trouble and suc-
ceed on probation.
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Whether mentally ill or mentally sound, probationers are likely to have
grown up in houscholds in which family members were incarcerated, so they
have lived part of their lives in foster homes or state institutions. Many had par-
ents or guardians who abused drugs; they also suffered high rates of physical and
sexual abuse. They are now uncmp]ovml or underemployed, and almost half are
substance abusers. Considering their harsh and abusive backgrounds and their
current economic distress and psychological stresses and strains, it is not surpris-
ing that many find it difficult to comply with the rules of probation and forgo
criminal activity. As for individual characteristics, young males who are unem-
ployed or who have a very low income, a prior criminal record, and a history of
instability are most likely to be rearrested 7 The pmlnnon officer, too, can have
an cffect on his/her client's potential to recidivate ¥

The Future of Probation

Some critics are worried that probation is now undergoing a shift from traditional
casework methods that featured diagnosis and treatment to an emphasis on risk
assessment and control.*” To improve the effectiveness of probation even more
(what Petersilia calls “reforming, reinvesting, and restructuring”), several steps
appear to be necessary.*” More financial resources must be provided to imple-
ment quality programming for appropriate probation target groups. The credibil-
ity of probation with the public and the judiciary must be improved. Support is
needed from a public that views the probation sanction as sufficiently punitive to
make up for the harm of criminal behavior and from a judiciary that is convinced
offenders should be held accountable for their behavior. A number of initiatives
are now ongoing or being suggested that may help shape the future of probation:
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®  Making probationers pay. A number of states now impose some form of fee
on probationers to defray the cost of community corrections. For example,
Massachusetts initiated day fees, which are based on the probationer’s wages
(the usual fee is between 1 and 3 days” wages cach month).5! Texas requires
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judges to impose supervision fees unless the offender is truly unable to pay;
fees make up a sizable portion of each probation department’s annual budget
Enhanced community engagement. The New York City Department of
Probation recently launched a series of Neighborhood Opportunity Networks
n stafl in the target areas work with and in neighborhood-
allowing them and the probationers they supervise to
more thoroughly integrate with educators, employers, and service providers.
The primary goal of the program is to improve probationers’ “attachment” to
the communities in which they reside.5

Area needs. Some experts suggest that probation caseloads be organized
around area needs rather than client needs. Research shows that probation-
1 certain locations. In the future, probation
officers may be assigned cases on the basis of where they live in order to
develop a working knowledge of community issues and develop expertise on
how to best serve their clients’ interests and needs.”

o

based organi

ers’ residences are concentrated
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SPECIALIZED PROBATION Some probation departments are experimenting
with focused or specialized probation. Teams of probation officers take on cli-
ents convicted of one specific type of erime, such as drug offenses or domestic
violence, rather than treating a mixed bag of offenders. Focusing on specialized
caseloads enables probation officers to develop specific treatment and control
skills. This approach may have utility: a recent examination of specialized super-
vision of domestic violence probation found that clients, especially lower-risk
abusers, were significantly less likely to be rearrested for domestic violence and
nondomestic violence crimes than were those supervised in the traditional mixed
caseloads. ™

PRIVATIZATION Probation services have been privatized in some jurisdictions
for more than 30 years, and the practice is now being used in least 10 states,
including Colorado and Missouri. The Private Probation Services company
(established in 2003) specializes in providing offender supervision; it serves the
courts and communities of northwest Missouri. For a fee, Private Probation
Services performs many typical probation activities:

©  Probation supervision

Bond supervision

Electronic monitoring (house arrest)

Secure continuous remote alcohol monitoring (SCRAM)

Ignition interlock

Onssite urinalysis testing

Alcohol Breathalyzer testing

Timely and informative reports to the court®
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Frivatization can help alleviate the burden ol providing etiective proba-
tion services. By utilizing private probation for low-risk offenders, state proba-
tion dcpartm(‘nh can commit more resources to high-risk offenders. However,
some reviews suggest that existing statutory guidelines are currently insufficient
to monitor and control the operations of private probation supervision agencies
and that greater state oversight is needed to maintain quality.®® The Reforming
Criminal Justice box features some additional criticisms of private probation.

SWIFT AND SURE PUNISHMENT The threat of swift and sure punishment that is
somewhat less than a full revocation of probation may help reduce rule violations.
Hawaii has been experimenting with a system that provides immediate punish-
ment for any probationers found in violation of their court orders. Probationers
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are warned during a court hearing that if they violate the conditions of probation,
they will be immediately .mmled will appear in court within hours, and will
ion modified to include a short stay in jail. The
ntence length increases for

have the terms of their supervi

jail terms imposed are usually only a few days, but
ive violations. The program appears to be highly successful in reducing
violations.””

Probation is unquestionably undergoing dramatic changes. Tn many juris-

dictions, traditional probation is being supplemented by intermediate sanctio
onal community supervision and con-
finement in jail or prison. These new correctional services are discussed in the

which are penalties that fall between tradit

following section.
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CAN CRIMINALS BE REFORMED?

Is there a point at which offenders no longer pose a threat to
saciety? This is an important fssue since mare than 80 per-
cent of Us. employers perform criminal background checks
on prospective emplayees and those that do may not want
to hire ex-offenders. It i often difficult for ex-offenders to
overcome this financial handicap, thereby increasing their
chances of recidivism.

This situation prompted researchers Alfred Blumstein
and Kiminori Nakamura to ask the question: s It possible to
determine when it is no longer necessary for an employer
to be concerned about a criminal offense in a prospective
‘employee’ past, for example, ifthe crime was committed two
decades earlier? Of course, all employers and all employment
‘opportunities are different. Those serving vulnerable popula-
tions like children and the elderly would be particularly senst
tive to a prior record Invalving violence or sexual misconduct,
while a bank hiring a teller would be particularly sensitive
to embezzlement. When employers decide to hire an ex-
offender they may go on thelr gut feeling, rejecting someone
who would make a good employee or hiring someone who is
stllarisk,

To help Improve the accuracy of these decisions,
Blumstein and Nakamura studled the criminal history records
of 88,000 Individuals arrested In 1980 In order to estimate a
point In time when they were at no greaterisk of committing
another crime than other Individuals of the same age.

First they determined whether people In the sample had
committed any other crimels) during the ensuing 25 years
o if they had stayed clean. Then they compared those data
agalnst two populations:

»  People Inthe general population who were the same age

©  People of the same age who had never been arrested

Their analysis calculated a *hazard rate? which I the prob-
ability, over time, that someone who has stayed clean will be:
arrested. For a person who has been arrested in the past, the.
hazard rate declines the longer he or she stays clean. Using this
type of analysis, Blumstein and Nakamura found that the haz-
ard rate declined to the same arrest rate for the general pop-
ulation of same aged individuals at age 26, or about B years
after their robbery arrest. After that point,the probabilty that
individuals would commit another crime was less than the.
probability that other 26-year-olds in the general population
would commit a crime. The hazard rates of people who com-
mitted burglary at age 18 declined to the same as the general
population in about 4 years after arrest at age 22. For aggra-
vated assault the hazard rates of the study group and the gen-
eral population of same-aged ndividuals also occurred 4years
after arrest or at age 22. The younger a person was at their first
brush with the law, the longer they were a hazard for commit-
ting further crime. The longer the ex-offender stayed clean,
the less likely they were to commit another crime. These data.
show that, over time, ex-offenders are no mre lkely to offend
than other members of the general population

CRITICAL THINKING

How would you deal with this problem? An employer refuses.
0 hire ex-offenders even though they have not reoffended
for more than a decade. After all, he argues, there are plenty.
of people without jobs who have never committed a crime.
As an advocate for the rights of ex-offenders, what would you
sayto help change his mind?

Source e Bamsten e i Nk, “Fecemptin i an i of

Wispres Crminal 8scigtouns Checks Naana ISFutecf Astee Aiourial
5 i ol furls 263tedemptien hm ccesd g 21, 16,
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MONITORING PROBATIONERS WITH TECHNOLOGY

Technalogy is o being used o imprave the ffectveness
and eficency of probation supervsion. A number of new.
methods ae being tied

ELECTRONICREPORTING
To imprave eficency,probstion departments are llowing i
ents o report in without appearing personaly. NewYork Cty
Is employing  kiosk system thatallows low sk offenders to
tepot indectronically, sing hand blometics s eifcaton,
Instead of meeting with th offcer assigned This inovstion
helpsprobarton offcers focus ther atention on the high sk
offenders, automates the offenlr reporting process, and also.
pemits rea time nformation exchange. Designed for flexbil
Ity and portabiy the Kiosksystem can be usec 3 astand-
alone system or s patof a arger case management system.
Simiar o system are now use n severa g probtion
agenciesatomvie.

SLEEP PATTERN ANALYSIS
Sl pattem anslyss tchrplogy aesdy ueed by some -
ons,canprovede prelminary nccatons of ubstarce abuseand
Telp community cotectons ffcals determine whether more
testing s warante Seep dsupton due o substance abuse can
occurn severalways, Inchudng altering he sequenceand dura-
ton of varous stagesof e, tota ke tne, and the amourt
oftime needditofal asleep. The echnology consists of asmall
device, secured 1o an offender' wist with 3 amper-evdent.
band,that meastressleep qualtyby recording css motor aci-
iy, Analsis ofthe dta collcted may indicate sieep disorders,
‘which could b cause b subsance abuse.Thedevicepassely
collects andrecords body movement nformation,and uhen the.
offner eports o the probation office o crug cour, datacan be
ounloaded and analyzed na matierof inutes fctanayss
Indicates posste substance abise the ofender an berequte]
{oimmecately providea ine specimen for furthr esting.

INFRARED SPECTROSCOPY
This technology secks to modify a lucose- monitoring
device nto an alcohol-testing product The device uses a

Hightsource, an optica detector, and spectrometrs o con-
uctchemical analysis oftssue and measure alcohol evels.
Results, availble within just 1 minute have acuracy compa-
e o that of Brestralyzers an oo ess. The technaiogy
uses Infared spectioscopy 1 make a nonintrusie examina-
tion of a subject inne forearm; the device alo could be
modifed to examine other parts of the body. The analysis
process Incorporates  blometric component that identi-
fes an Indiidual's ungue dssue structure and tissue chem.
isry,thus ensuring sccurate identification of the person
being testec.

GPS MONITORING
Managing offenders witinthe community requires knowing
wihat Inmates are coing atall 6mes. A number of cortections
agenciesaround the country now uilze GPS based manitor
g systems tht ncorporate G (geographic imformation ys-
fem) 0 anayzz patterns ofmovement of offenders, Some of
these programs are designed to et probation oficers better
asses offenders locatlons,dentilypatterns thatlead to prob-
lem behavior s It unfolds, and Improve corrections-based
(GPS manitoring systems. Knowing an offender's movement
patterns siso helps assess zatment issues and make dacl-
sions about ealy nterventon

CRITICAL THINKING.
Would you pisce limits o the elecronic monitering of pro-
bationrs? On the one hand, some of these methods seem
awfully intrusive, On the other hand, should community
fetybe sacrficed inorder to maintain anindiidual dignity
anc pivacy? After i, prosatoners have been convicted of &
cime sometimes even of a felony ofense.
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The Risk-Need-Responsivity (RNR) program is being used in a number of jurisdictions, including Maine, Ilinois, and
Oregon, to classify each probationer and match them to the right treatment program; higher-risk offenders receive
the most services. Cognitive behavioral and “social leaming” techniques—ranging from anger management
training to sessions devoted to reducing negative and antisocial attitudes—are emphasized. RNR programs rely on
peers and family members to reinforce their messages. Several research efforts have found that they can cut the
recidivism of high-risk offenders by as much as 20 percent.

The Good Lives Model (GLM) s being used for sex offender treatment programs. The GLM is a strengths-based
approach to offender rehabilitation, premised on the idea that the capabilities and strengths of probationers must
be built up in order to reduce their risk of reoffending. According to the GLM, offending represents a desire to
succeed that manifests itself in harmful and antisocial behavior, due to a range of deficits and weaknesses within
the offender and his environment. Essentially, these deficits prevent the offender from securing his desired ends
in prosocial and sustainable ways, thus requiring that he resort to inappropriate and damaging means—that
is, offending behavior. Rather than threaten punishment, GLM focuses on developing strengths. Intervention is
viewed as an activity that should add to an individual’ repertoire of personal functioning, rather than an activity
that simply removes a problem or is devoted to managing problems, as if a lifetime of restricting one’s activity is
the only way to avoid offending.

Sources:Joan Petersila, “Beyond the Prison Bubble? 268, Pttt i o/l loural/ 68/prison-bubble him (accesset Aprl 21, 2016 the Good
Lves Model hitp/ adivesodelcom 1121, 2016],D.A. Andrews, . Bonta, and 1 Stephen Wormnith, “The RiskNeed-Responsity (RNRI
Mok Does Adding the Good Lives Motiel Contrbute to Effctive Crime Preventian?* Criminl usticeand Sehvcr 382011):735 755
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EVIDENCE-Based Justice

TREATING PROBATIONERS WITH COGNITIVE BEHAVIORAL THERAPY

Cognitive behavioral therapy (CBT) is a correctional treat-
ment approach that focuses on patterns of thinking and
the beliefs, attitudes, and values that underlie thinking. The
therapy assumes that most people can become conscious of
their own thoughts and behaviors and then make positive
changes. A person’s thoughts are often the result of experi-
ence, and behavior is often influenced and prompted by these
thoughts. In addition, thoughts may sometimes become dis-
torted and failto reflect reality accurately.

When a probationer is placed in a CBT program, the goal
is to restructure distorted thinking and perception, which in
turn changes a person's behavior for the better. Characteristics
of distorted thinking may include immature or developmen-
tally arrested thoughts; poor problem solving and decision
making; an inability to consider the effects of one’s behavior;
ahampered ability to reason and accept blame for wrong-
doing; or an inability to manage feelings of anger. These dis-
torted thinking patterns can lead to making poor decisions
and engaging in antisocial behavior to solve problems.

Patrick Clark reviewed the existing literature on cogni-
tive behavior to assess its effectiveness, He found that, unlike
other approaches, CBT places responsibility in the hands
of clients while supplying them with the tools to solve their

of various approaches to intervention with offenders. His
review analyzed the results of 548 studies from 1958 to 2002
that assessed intervention policies, practices, and programs.
Lipsey found that interventions based on punishment and
deterrence actually increased recidivism. On the other hand,
therapeutic approaches based on counseling, skill building,
and multiple services had the greatest impact n reducing fur-
ther problem behavior.

In a recent review of correctional treatment, Lipsey,
along with Nana Landenberger, found that CBT significantly
reduced recidivism. The greatest effects were found among
more serious offenders, perhaps because CBT's enabling,
self-help approach increases program participation and is
therefore most effective with clients who shun of resist other
approaches. The therapy is also more effective in reducing
further criminal behavior when dlients simultaneously receive
other support, such as supervision, employment, education
and training, and other mental health counseling.

Research continues to support the value of CBT-based
‘approaches. In a study of drunk driving probationers, Thomas
Quinn and Elizabeth Quinn found that cognitive-behavioral
therapy participants recidivated 11 percent of the time, as
compared with a 25 percent rate of recidivism for those
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problems, focusing on the present rather than on the past.
People taking part in CBT learn specific skils that can be used
to solve the problems they confront all the time as well as
skills they can use to achieve legitimate goals and objectives.
CBT first concentrates on developing skills to recognize dis-
torted or unrealistic thinking when it happens, and then on
changing that thinking or belief to mollify or eliminate prob-
lematic behavior.

PROGRAM EFFECTIVENESS
CBT Is one of the few treatment approaches that have been
broadly validated with research. Uniike other traditional and
popular therapies, CBT has been the subject of more than 400
clinical trals Involving a broad range of conditions and popu-
lations. For example, Sesha Kethineni and Jeremy Braithwaite
found excellent results when they evaluated a CBT program
used with juvenile probationers. CBT has shown to be reliably
effective with a wide variety of personal problems and behay-
fors, Including substance abuse, antisocial and aggressive
behavior, and mood disorders,all of which have been linked
to criminality.

Evidence of the treatment’s effectiveness has been
produced by Mark Lipsey, who examined the effectiveness

receiving traditional probation supervision, a
more than halft

CRITICAL THINKING

If changing or altering disruptive thinking patterns is key to
changing behavior, does that mean that crime Is more of an
individual problem than a result of poverty, social Inequal-
ity, and disorganization? Is the logical conclusion, then, that
if crime Is more common In poor neighborhoods and com-
munities, affluent people have better cognitive skills than
the poor?

Sources:Sesha Kethineniand Jererny Brathwate, “The Effects of a Cognitve:
Program fo ARk Youth: Changes n Atiudes, Socll Skls amly,
smmurity and Peer elaionships,"Victms and Offenders 6 (2011153 116:
Patrick Clark,"Preventing Furure rime with Cogniive Behavioral Therapy,”
Watonal instuteof stice Joural 265, hp:wvwofp sdojgouniourmals/2s5.
Aherapy i (sccessed Aprl 21, 2016) MatinLipsey, T he Pimary Factors hat
Characteize Fffectiv Incerventins with Juvenlle Offenders: A Meta-analyic
Overview? Victms and Offendrs 20055 124-47; Nana Landenberger and Wartn

Upsey“The Posi s of Cogitive BehadoralProgramsfo Offen
At anayss ofFactors Assoate with Effcive Treatment, Journal o
Expenmental Criminology | (2035): 451-476;Thomas P Quinnand Elzabeth

Quinn, The Effect of Cogritve-Behaviaal Therapy on Diing While Intoxicated
Recidism; lumal of g lsues 45 DOIS) 431446,
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PROBATION OFFICER
DUTIES AND CHARACTERISTICS OF THE JOB

There are about 100,000 probation officers and other
community corrections personnel. They wark with criminal
offenders, some of whom may be dangerous. While
supervising offenders, they may interact with others, such as
family members and friends of their lients, who may be upset
or difficut to work with. Workers may be assigned to fieldwork
in high-crime areas or in institutions where there is a risk of
violence or communicable disease. The number of cases a
probation officer has depends on both the counseling needs
of offenders and the risks they pose to society. Although
stress makes these jobs difficult attimes, the work also can be
rewarding. Many probation officers gain personal satisaction
from counseling members of thelr community and helping
them become productive cltizens.

J0B OUTLOOK

Jobs for probation officers are more plentiful in urban areas.
There are also more jobs in states that have many men and
‘women on probation.

SALARY

Median annual wages of probation officers and correctional
treatment specalits Is now about $49,360. Higher wages
tend to be found In urban areas.

OPPORTUNITIES

Employment of probation officers and correctional treatment
speciallts Is expected to grow by 18 percent by 2020, about
as fastas average for all occupations. Continued growth in the.
‘demand for probation and parole services willlead to new
‘openings for officers. Openings willresult from the need to

CAREERS in Criminal Justice

replace workers who leave the occupation permanently—
including the large number expected to retire over the next
several years

QUALIFICATIONS

Prospective probatian officers must be in good physical
condition and be emotinally stable. Most agencies require.
applicants to be at least 21 years old and, for federal
employment, not older than 37. Those convicted of felonies.
may not be eligible for employment in these occupations.
Probation officers need strang writing skills because of the.
large number of reports they must prepare. Familiarity with
computers is often required. Job candidates also should be.
knowledgeable about laws and regulations pertaining to
cortections.

EDUCATION AND TRAINING

Educational requirements for probation officers vary by state,
but a bachelor's degree in social work or criminal justice s
usually required. Some states require probation officers to.
have 1 year of work experience in a related field or 1 year of
graduate study in criminal justice, social work, or psychology.
Most probation officers must complete a training program
and work as trainees for about 6 months. Candidates who.
successfully complete the training period obtain a permanent
position. Some states require applicants to take a certification
test during or after training. Applicants usually must also pass.
written, oral,psychological, and physical examinations.
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out relative to other nations. Indeed, it is the high-

est in the world. What is not so well known is that
America is also exceptional with its use of probation
Probation is a far more common sanction than imprison-
ment, so we know it will be used more often than putting
people behind bars, but relative to many other countries,
the UsS. probation rate is out of step. In a recent study,
American Exceptionalism in Probation Supervision, research
ers at the Robina Institute of Criminal Law and Criminal
Justice compared US. probation rates Lo those of various
European Nations.' Here is a brief summary of their find-
ings (also see Figure 12.1)

Ir Is well known that the U.>. incarceration rate stands

© The average adult probation rate (1,605 per 100,000
people) in the United States is more than 5 times that of
40 comparison nations (297 per 100,000 people).

© Several US. states have probation rates 9 to 10 times
that of European nations.

® Ofall 50 states, Ohio puts the most adults on probation.

®  Ofthe European nations examined (there were almost
40 of them), Turkey puts the most adults on probation

(L.212 out of 100,000), but if Turkey were a U.>. state, It
would be in 29th place relative to other states.

®  The United States has around 4 million people on pro-
bation compared to only 15 million, combined, in all the.
European nations examined.

©  New Hampshire was the state with the lowest adult pro-
bation rate (379 per 100,000).Interestingly, 12 European
countries reported fewer than 70 probationers per
100,000 people.

We hear often of mass incarceration. We do not hear
much about mass probation. Fortunately, as prison popula-
tions in the United States have leveled off and even declined
i recent years, so has probation; fewer adults are on pro-
bation in the United States now than a few years ago (we
will look closer at the data later in this chapter). Even so,
Furopean countries use probation much less often than the.
United States does. Why? Crime rates fail to offer much of
an explanation. For example, according to United Nations'
statistics?, the most recently recorded theft rate per 100,000
people in the United Kingdom (england and Wales) was
23297,as compared with 1876.1 in the United States. Ifcrime:
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OTHER ALTERNATIVES
TO IMPRISONMENT

Probation is not the only alternative to imprisonment. An offender’s sentence
‘may include the requirement that he or she pay a fine or provide restitution. A
convicted criminal may also have his or her property taken away in a process
known as forfeiture. There is also a growing trend to add sanctions to traditional
probation sentences. These programs can be viewed as “probation phus,” since
they add restrictive penalties and conditions to traditional community service
orders, which emphasized treatment and rehabilitation more than control and
restraint.” Some of these so-called intermediate sanctions include programs
that are administered by probation departments: intensive probation supervision,
house arrest, electronic monitoring, restitution orders, shock probation or split
sentences, and residential community corrections.®

Advantages of Intermediate Sanctions

Although there is concern that intermediate sanctions will “widen the net” of
justice and involve probationers in new, more intrusive and extensive programs,
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probation plus sentences also provide a number ol benelits not otlered in either
traditional probation or incarceration sentences:

©  Cost benefits. Though somewhat more costly than traditional probation,
intermediate sanctions are far less expensive to run than prisons or jails. Tf
offenders who are given alternative sanctions would otherwise have been
incarcerated, the extra cost would have been significant. In addition, offend-
reimburse vic

B

s given intermediate sanctions generate income, pay taxe:

perform community service, and generate other cost savings that would
be nonexistent had they been incarcerated. They also reduce the need for

costly future prison and jail construction.

®  Equitable community sentences. Intermediate s ns help meet the need
for developing community sentences that are fair, equitable, and propor-
tional. % Tt seems unfair to treat both a rapist and a shoplifter with the same
type of probationary sentence, considering the differences in their crimes. As
Figure 12.2 illustrates, intermediate sanctions can form the successive steps
of a meaningful “ladder” of scaled punishments outside of prison, thereby
restoring fairness and equity to nonincarceration sentences.® Forgers may
be ordered to make restitution to their victims, and rapists can be placed in
a community facility and receive counseling at a local clinic. This feature of
intermediate sanctions allows judges to fit the punishment to the crime with-
out resorting to a prison sentence.

anc
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@ Increased control. Intermediate sanctions can be designed to increase control
over probationers whose serious or repeat crimes make a straight probation
sentence inappropriate, yet for whom a prison sentence would be unduly harsh
and counterproductive.” Some forms, such as electronic monitoring, provide
increased surveillance for probationers who might otherwise continue to com-
mit crimes while in the community. Self-report surveys suggest that about
half of probationers commit at least one offense while they are on probation
and that about a third report committing more than four offenses during this
time.* Intermediate sanctions may help reduce this hidden recidivism.

©  Reduced overcrowding, Intermediate sanctions can reduce the number of
convicted criminals who might otherwise be incarcerated but who either
pose a low risk of recidivism or are of little threat to society (such as nonvio-
lent property offenders). For example, overcrowding in jails can be reduced
by providing alternatives to incarceration for misdemeanants and cutting
the number of pretrial detainces, who currently make up about half of the
inmate population.®! Some forms of bail require conditions such as supervi-
sion by court officers and periods of home confinement (conditional bail).

®  Use with different classes of offenders. Intermediate sanctions can poten-
tially be used as halfway-back strategies for probation and parole violators.
Probationers who violate the conditions of their community release could be
placed under increasingly intensive supervision before actual incarceration was
required. Parolees who pose the greatest risk of recidivism might reccive condi-
tions that require close monitoring or home confinement. Parole violators could
be returned to a community correctional center rather than a walled institution.

In sum, rather than being a net-widening measure, intermediate sanctions
can act as a “net-repairing” strategy.® The various types of intermediate sanc-
tions currently in use are more thoroughly discussed in the following sections.
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Monetary payments, or fines, can be imposed on offenders as punishment for
their criminal acts. Fines are a direct offshoot of the early common-law practice
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of requiring that compensation be paid to the victim and the state (wergild) for
criminal acts. Fines are still commonly used in Europe, where they are often the
wolving g chronic offenders who commit fairly serious

sole penalty, even in cases

crimes.
In the United States, fines are most commonly used in cases involving mis-
ised in felor

demeanors and lesser offenses. Fines are also I‘rnluent]
which the offender benefited financially. Fines may be used as a sole sanction but
are typically combined with other punishments such as probation. Judges com-
monly supplement fines with other monetary sanctions (such as court costs, pub-
lic defender fees, probation and treatment fees, and victim restitution) to
the force of the financial punishment. However, there is evidence that many
offenders fail to pay fines and that courts are negligent in their efforts to collect
unpaid fees 6

Tn most jurisdi le guidance is given to the sentenc
directs the imposition of the fine. Judges often have inadequate
the offender’s ability to pay, and this results in defaults and contempt charges.
Because the standard sanction for nonpayment is incarceration, many offenders
held in local jails are confined for nonpayment of criminal fines. Even though
the U.S. Supreme Court in Tate v. Short (1971) recognized that incarcerating
a person who is financially unable to pay a fine discriminates against the poor,
many judges continue to incarcerate offenders for noncompliance with financial
order:

cases

wcrease

¢ judge who
nformation on
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DAY FINES Because judges rely so heavily on olfense seriousness to lix the level
of fines, financial penalties may have a negative impact on success rates. The
‘more serious the offense and the higher the fine, the greater the chances that the
offender will fuil to pay the fine and risk probation revocation. To overcome this
sort of problem, justice systems in European nations such as Finland and Sweden
have employed the concept of day fines geared to an offender’s net daily income.
Inan effort to make them equitable and fairly distributed, fines are based on the
severity of the crime, weighted by a daily-income value taken from a chart similar
to an income tax table; the number of the offender's dependents is also taken into
account. The day fine concept means tht the severity of punishment s geared to
the offender’s ability to pay®




image43.png
Forfeiture

Forfeiture, cither criminal (in personam) or civil (in rem), is also available as a
means of targeting crime. Both seck to take the “profit” out of crime. Forfeiture
involves the seizure of goods and instrumentalities related to the commission or
outcome of a criminal act. The difference is that criminal forfeiture proceedings
target criminal defendants and can only follow a criminal conviction. In contrast,
civil forfeiture proceedings target property used in a crime and do not require
that formal criminal proceedings be initiated against a person or that the per-
son be proved guilty of a crime.” Federal law provides that after arresting drug
traffickers, the government may seize the boats they used to import the narcot-
ics, the cars they used to carry the drugs overland, the warchouses in which the
drugs were stored, and the homes paid for with the drug profits; upon their con-
viction, the drug dealers permanently lose ownership of these “instrumentalities™
of erime.

Forfeiture is not a new sanction. During the Middle Ages, “forfeiture of
estate” was a mandatory result of most felony convictions. The Crown could seize
all of a felon's real and personal property. Forfeiture derived from the common-
law concept of “corruption of blood™ or “attaint,” which prohibited a felon’s family
from inheriting or receiving his property or estate. The common law mandated
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that descendants could not inherit property from a relative who might have
acquired the property illegally: “[TJhe Corruption of Blood stops the Course of
Regular Descent, as to Estates, over which the Criminal could have no Power,
he never enjoyed them.”™

Forfeiture was reintroduced into U.S. law with passage of the Racketeer
Influenced and Corrupt Organizations (RICO) Act and the Continuing Criminal
Enterprises Act, both of which allow the seizure of any property derived from
illegal enterprises or conspiracies. Although these acts were designed to apply to
rinal conspiracies, such as drug or pornography rings, they are now

be

ongoing ¢
being applied to a far-ranging series of criminal acts, including white-collar crimes.
Hundreds of state and federal statutes use forfeiture ()rlnupﬂ(y as a punishment.
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Restitution

Another popular alternative to incarceration is restitution, which can take the
form of requiring offenders to cither pay back the victims of crime (monetary
restitution) or serve the community to compensate for their criminal acts
(community service restitution).” Restitution programs offer offenders a
chance to avoid a jail o prison sentence or a lengthier probation period. The
programs may help them develop a sense of allegiance to society, better work
habits, and some degree of gratitude for being given a second chance. Restitution
serves many other purposes, including giving the community something of value
without asking it to foot the bill for an incarceration and helping victims regain
lost property and income

If a defendant is sentenced to pay monetary restitution as part of her proba-
tion order, a determination of victim loss is made and a plan for paying fair com-
pensation developed. To avoid the situation in which a wealthy offender can fill
a restitution order by merely writing a check, judges will sometimes order that
compensation be paid out of income derived from a low-paid social service or
public works job.

Community service orders usually require duty in a public nursing home, shel-
ter, hospital, drug treatment unit, or public works program; some young vandals
may be ordered to clean up the damage they caused to a school or a park. Judges
and probation officers have embraced the concept of restitution because it appears
to benefit the victim, the offender, the criminal justice system, and society.™

Does restitution work? Most reviews rate it as a qualified success. An evalu-
ation of community service in Texas found that nearly three-fourths of offenders
with community service orders met their obligations and completed community
service work ™ The Texas experience is not atypical; most restitution clients suc-
cessfully complete their orders and have no subsequent contact with the justice
system.
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Shock Probation and Split Sentencing

Shock probation and split sentences are intermediate sanctions designed to allow
judges to grant offenders community release only after they have sampled prison
I hese sanctions are based on the premise that if offenders are given a taste
of incarceration sufficient to shock them into law-abiding behavior, they will be
reluctant to violate the rules of probation or commit another crime.

In a number of states and in the U.S. Criminal Code, a jail term can actually
be a condition of probation: this practice is known as split sentencing. About
10 percent of probationers are now given split sentences. The shock probation
approach involves resentencing an offender to probation after a short prison sta
The shock comes because the offender originally received a long masimum se
tence but is then eligible for release to community supervision at the discretion of
the judge (usually within 90 days of incarceration).
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explained probation rates, then we would expect to seea  State, but it uses probation a quarter as much s the United
higher probation rate i the United Kingdom, but proba-  States does. What, then, explains Amefica’s exceptionalism in
tion there s used about one-ffth as often as it is in America.  putting people on probation?

France reports a similar burglary rate to that of the United
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Some states have linked the short prison stay

with a boot camp experience referred to as shoc

incarceration, in which young inmates undergo a
briel but intense period of w y-like train
and hard labor designed to impress them with the
rigors of prison life.™ (Boot camp programs are
discussed in greater detail in Chapter 13.) Shock
probation and split sentencing have been praised
as ways to limit prison time, reintegrate the cl
ent quickly into the community, maintain far
ties, and reduce prison populations and the costs

a g

of corrections™ An initial jail sentence probably
makes offenders more receptive to the condi
of probation, because it amply illustrates the prob-
lems they will face if probation is violated.

But split sentences and shock probation pro-
grams have been criticized by those who believe
that even a brief period of incarceration can inter-
fere with the purpose of probation, which is to
provide the offender with nonstigmatizing, commu-
nity-based treatment. Tven a short-term commit
ment subjects probationers to the destructive effects
of institutionalization, disrupts their life in the com-

munity, and stigmatizes them for having been in jail.

ns
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Intensive Probation Supervision

Intensive probation supervision (IPS) programs, also referred to as intensive
supervision programs, have been implemented in some form in about 40 states
and today include about 100,000 clients. IPS, another form of intermediate sanc-
tions, involves small caseloads of 15 to 40 clients who are kept under close watch
by probation officers. IPS programs typically have three primary goals:

®  Decarceration. Without intensive supervision, clients would normally be sent
to already overcrowded prisons or jails.

©  Control. High-risk offenders can be maintained in the community under
much closer security than traditional probation efforts can provide.

® Reintegration. Offenders can maintain community ties and be reoriented
toward a more productive life, while avoiding the pains of imprisonment.

15 IPS EFFECTIVE? There arc indications that the failure rate in IPS cascloads
is high, in some cases approaching 50 percent; IPS clients have a higher rearrest
rate than other probationers.™

Joan Petersilia found that despite their good intentions, most of the ISP
dollars wound up being used to fund more drug testing, parole agent contacts,
and clectronic monitoring rather than enhanced social services. The main
result was that offenders who violated court conditions by using drugs. for
example, were identified more quickly and sent into custody. Within a decade,
ISPs went from being a correctional panacea to a failed social experiment. Most
of the programs were dismantled by the late 1990s. But as Petersilia points out,
the RAND study found that in places where efforts were actually implemented
according to the original design, they were rather effective. Offenders who par-
ticipated in drug or alcohol treatment, community service, and employment
programs had recidivism rates 10 to 20 percent below those of nonparticipating
offenders.™
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House Arrest/Electronic Monitoring

House arrest is a form of intermediate sanction that requires t
offender spend a designated amount of time per week in his or
such as from 6 P Friday until 8 A Monday. House arrest i
in administration, client services, and goals. Some are admin
tion departments, while others are simply judicial sentences x
veillance officers. Some check clients 20 or more times a mont]
onlya few curfew checks. Some impose 24-hour confinement,
offenders to attend work or school.

For house arrest to work, sentencing authorities must be as
ces are actually at home during their assigned times. Rando
are one way to check on compliance with house arrest orders.
electronic monitoring (EM) devices to manage offender of
confinement orders, a practice that has been popular for more tk

Electronically monitored offenders wear devices that senc
trol office; the devices are worn around their ankle, wrist, or
types of systems arc used: active and passive. Active systems
tor offenders by continuously sending a signal to the central o
leave their home at an unauthorized time, the signal is broken,
is recorded. In some cases, the control officer is automatically »
cally through a beeper. In contrast, passive systems usually invo
calls generated by computers to which the offenders must resp
ticular time (such as 30 seconds). EM can also be used at the fr
tem with bailees and at the back end with parolees. A number
of states, including Massachusctts, routincly use GPS systems
with certain classes of probationers (such as sex offenders) to
monitor their whereabouts and ensure that they obey their
probation orders (such as staying at least 1,000 yards away
from a school).
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Electronic monitoring supporters claim EM has the ben-
efits of relatively low cost and high security, while helping
offenders avoid the pains of imprisonment in overcrowded,
dangerous state facilities. Electronic monitoring is capital-
intensive rather than labor-intensive. Because offenders are
computers, an initial investment in hardware
pervisory officers to

monitored by

rules out the need to hire many more s
handle large numbers of clients.
Evaluations of the ability of EM programs to reduce
recidivism have yielded mixed results. Some evaluations
indicate that offenders monitored via EM misunderstand its
purpose and are just as likely to recidivate as those released
without such supervision.* Other evaluations have achieved
much better results. In one extensive effort, Kathy Padgett
1 75,000
nd

al vio-

and her associates evaluated data on more tha
offenders placed on home confinement in Florida and for
that EM significantly reduced the likelihood of techni
Tations, reoffending, and absconding. Probationers placed on
lome confinement with EM had been previously involved in
significantly more serious crimes than those pla
confinement without EM, indicating that the procedure i
being used with the appropriate offender population—that
the most serious probation population.®! Thus, the EM pro-
gram produced little “net widening.” However, some critics
argue that the evidence that EM can lower recidivism rates

ced on home
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s thin and that it may not work well as a stand-alone program. Instead, EM can
mprove public safety when it is combined with some other treatment modality,
such as social interventions and counseling 5
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Residential Community Corrections
The most secure intermediate sar
ions (RCC) facility. Such facilities house offenders at night but
allow them the freedom to work, attend school, and/or participate in community-
based treatment activities and programs during the day.

Traditionally, the role of residential community corrections was to reinte-
grate soon-to-be-paroled prison inmates into the community. Inmates spent the
Tast few months of their sentence in the halfway house, finding suitable employ-
ment, building up cash reserves, obtaining an apartment, and acquiring a job-
related wardrobe.

The traditional concept of community corrections has expanded, and it is now
a direct-sentencing option for judges who believe particular offenders need a cor-
rectional alternative halfway between traditional probation and a stay in prison.
Placement in an RCC center can be used as a condition of probation for offend-
ers who need a nonsecure community facility that provides a more structured
treatment environment than traditional probation. One example is California’s
Substance Abuse and Crime Prevention Act (SACPA), which allows adults con-
victed of nonviolent drug-possession offenses to participate in community-based
drug treatment programs. Evaluations of the program found that SACPA clients
were likely to be rearrested for drug crimes, undercutting the effectiveness of the
treatment initiative.*® One reason for the failure may have been that the sudden
influx of offenders overwhelmed the treatment resources of an already strained
community treatment system: many clients were simply “undertreated.”

DAY REPORTING CENTERS A number of states have st up a system of day
reporting centers (DRCs) to oversee intermediate sanctions and treatment
placements. These provide a single location to which a variety of clients can report
for supervision and treatment. In Georgia, Delaware, Utah, Massachusetts, and

tion is a sentence to a residential commu-

nity corre
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other jurisdictions, DRCs serve nonresidential clients using RCC facilities. They
can be used as a step up in security for probationers who have failed in the com-
munity and as a step down in security for jail or prison inmates. For example,
15 DRCs are now operating throughout Georgia, providing intensive substance
abuse treatment for up to 100 offenders m\lmmlln the courts and also super-
Al supervi
treatment efforts. Failure at a DRC results in revocation proceedings against
the offender. Although the cost is greater than that of field probation, a DRC
placement can be made at only a fra
The program
basic education, employment enhancement, intensive supervi;
nity service. An aftercare component follows the or
assigned to the program are required to be employed as soon as they have com-
pleted the initial orientation, assessment, diagnostics, and programming, There
evidence that the DRC concept may work: results of a recent evaluation con-
ducted in Pennsylvania indicate that day reporting sentencing not only saved the
county incarceration costs, but also yielded a lower recidivism rate to a statisti
cally significant degree.*>

Evaluations show that DRCs can be successful at reducing reci
DRCs seem to work better with certain types of offenders, such as those who are
older and more experienced, than with others, such as younger offenders.5” DRC
participants with alcohol problems, criminal companions, and poor living situa-
tions are also more likely to fail. In contrast, those who receive counseling seem
to do better."®

Concept Summary 12.1 summarizes the leading alternatives to imprison-
ment besides probation.

ind

vising probationers who have not responded to more traditior on

ion of the cost of a residential alternative.%

icludes substance abuse counseling, cognitive restructuring, adult

ion, and commu-

te programming Offenders

divism. 50
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CONCEPT SUMMARY 12
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RESTORATIVE JUSTICE

One of the goals of contemporary sentencing is to “restore” offenders into society.
This goal has particular relevance today because many crime experts believe that,
ironically, rather than reducing crime and recidivism, policies based on “getting
tough on crime,” even intermediate sanctions, can cause erime rates to fluctuate
higher and offenders to commit more crime. Punishment may not work because
it both carries hard-to-erase stigma and destroys the offender’s dignity and peace
of mind. When traditional community-based correctional models such as proba-
tion are supplemented by the new alternative/intermediate sanctions, the effect
is to add a punitive 1sl)cct that can further hinder rehabilitation efforts. Instead,
restorative justice advocates suggest a policy based on restoring harmony to the
damage caused by crime and creating a system of justice that includes all the 1)1rh('s
harmed by the criminal act: the victim, the offender, the commmunity, and socicty:
Restorative justice models jibe with the thoughts of Australian justice cq;cn
John Braithwaite, who argues that crime control today involves shaming and stig-
‘matizing offenders. This helps sct them apart from normative socicty and under-
‘mines their potential for change. He calls instead for a policy of “reintegrative
shaming.” Here disapproval is limited to the offender’s evil deeds; it is not directed
at the offender himself. Law violators must be made to rcalize that even though
their actions have caused harm, they are still valuable people—peaple who can
be reaccepted by socicty. A eritical clement of reintegrative shaming occurs when
the offenders themselves begin to understand and recognize their wrongdoing
and shame. To be reintegrative, shaming must be brief and controlled and must
be promptly followed by ceremonies of forgiveness, apology, and repentance. %
Braithwaite’s work is at the core of the restorative justice movement.
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The Concept of Restoration
Ac
ranging from a violent assa e-collar fraud scheme, they all share one
common trait: they inflict harm on the community in which they occur. And yet,
the traditional justice system has done little to involve the community in the jus-
tice process and has not adequately involved the victim in the justice process.”!
What has developed is a system of coercive punishments administered by bureau-
crats that is inherently harmful to offenders and reduces the likelihood that they
will ever again be productive members of society.? This system relies on punish
ment, stigma, and disgrace. What is needed instead is a justice policy that repairs
the harm caused by crime and comprises all parties that have suffered from that
harm, including the victim, the community, and the offender.

An important aspect of achieving these goals is that offenders accept account-
ability for their actions and responsibility for the harm their actions caused. Only
then can they be restored as productive members of their community. Restoration
involves turning the justice system into a “healing” process rather than a distribu-
tor of retribution and revenge.

Most people involved in offender—victim relationships actually know one
another or were related in some way before the criminal incident “took place.
Tnstead of treating one of the involved parties as a victim deserving sympathy and
the other as a criminal deserving punishment, it is more productive to address
the issues that produced the conflict between these people. Rather than take
sides and choose whom to isolate and punish, society should try to reconcile the
parties involved in conflict. The effectiveness of justice ultum\tel\ depends on
the stake a person has in the community (or a particular social group). If a per-
son does not value her membership in the group, she will be unlikely to accept
vesponsibility; show remorse, or repair the injuries caused by her actions.

ording to the restorative view, even though crimes can seem quite different,

ult to a wl
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Community sentencing, including probation, is the most common form of correc-
tional treatment because it makes no sense to lock up nondangerous, repentant
offenders in an overcrowded and dangerous correctional system, which can dam-
age them and lock them into a life of crime. It may be both more effective and less
costly to have them remain in the community under the supervision of a trained
court officer, where they can receive treatment that will help them turn their lives
around. Rehabilitation would be aided immensely if those who commit crime could
be made to understand the problems their actions cause their family, friends, and
community. Other reasons for the attractiveness of community sentences include:

®  Theyare less costly than a sentence to jail or prison
They help the offender maintain family and community ties.
They can be structured to maximize security and maintain public safety.

They can be scaled in s

wverity to correspond to the seriousness of the e

me.

They can feature restoration and reintegration rather than punishment

and ostracism

They give convicted offenders a “second chance” that can enable them to
restme a more productive lifestyle.s

In a tight economic environment, cost-effective programming such as pro-
se. It is not surprising that a growing number of con-
victed offenders are being offered community sentences ranging from traditional
probation to house arrest and placement in community correctional centers, sim-
Ply because this approach makes both economic and practical sense. For example,

when Christopher Krebs and his associates carefully compared treatment outcom

bation makes economi

e
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Restoration Programs

Restoration programs try to include all the
parties involved in a criminal act: the victim,
the offender, and the community. Although
processes differ in structure and style, they
generally include the following:

®  Recognition by offenders that they have
caused injury to personal and social
relations, and a determination and
acceptance of responsibility (ideally
accompanied by a statement of remorse)

© A commitment to both material repara-
tion (such as monetary restitution) and
symbolic reparation (such as an apology)

@ A determination of community sup-
port and assistance for both victim and
offender

The intended result of the process is to
repair injuries suffered by the victim and the.
community, while ensuring reintegration of

the offends





image58.png
Negotiation, mediation, consensus
building, and peacemaking have been
part of the dispute-resolution process in
European and Asian communitics for centu-
ries® Native American and Canadian Firs
Nations people have long used (in sentencing
circles, sentencing panels, and elders panels)
the type of community participation in the
adjudication process that restorative justice
advocates are now embracing 9

In some Native American communities,
people accused of breaking the law meet

with community members, victims (if any),
village elders, and agents of the justice sys
tem in a sentenci cle. All members

g

of the circle express their feelings about
the act that was comn

ed and raise ques-
tions or concerns. The accused can express
regret about his or her actions and a desire

to change the harmful behavior. People may
suggest ways in which the offender can make

AFlorida Parishes Juvenile Detention
garden in Goodbee, Louisiana. Detair
the benefit of the community, harves
local food pantry. Juvenile detainees
programs such as these that teach ne
the benefits of what they have learne

things up to the community and to those who were harmed. A treatment pro-

gram such as Alcoholics Anonymous may be suggested,

appropriate.
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Restoration in Practice

Restorative justice policies and practices are now being adapted around the
world. Legislation in a number of states includes reference to the use of victim—
offender mediation. There are now thousands of victim-offender mediation pro-
grams worldwide % Restorative justice is being embraced on many levels in the
justice system—and for many types of offenses, even the most serious.® Rigorous
evaluations are generally supportive of the practice.””
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SCHOOLS Some schools have employed restorative justice practices to avoid
more punitive measures such as expulsion in dealing with students involved
drug and alcohol abuse.” Schools in Minnesota, Colorado, and elsewhere are

now trying to involve students in “relational rehabilitation” programs, which
strive {o improve offenders’ relationships with key figures i ity
who may have been harmed by their actions.” Restorative justice programs
have also been suggested to control and maintain schoolyard bullying, a grow-

the commu

ng national concer:
text so that future conflicts can be managed constructively, and relevant parties
are taught to adopt civie values to settle conflicts and help create positive
relationships. 10!

190 Some programs work on creating a cooperative con
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POLICE Restorative justice has also been implemented when crime is first
encountered by police. The new community policing models can be viewed as
an attempt to bring restorative concepts into law enforcement. Restorative jus-
tice relies on criminal justice policy makers listening to and responding to the
needs of those who will be affected by their actions, and community policing
velies on policies established with input and exchanges between officers and
citizens. %% The technique is also being used by police around the world. Tn
England, police are using a format called restorative cautioning, After an arrest
is made, police in England and Wales traditionally had four procedures they
could follow: (1) take no further action, (2) give an informal warning, (3) admin-
ister a formal police caution, or (4) decide to prosecute by sending the case
to the Crown Prosecution Service. English police forces now use restorative
cautioning, a program that employs a trained police facilitator with a seript
to encourage an offender to take responsibility for repairing the harm caused
by the offense. Sometimes the victim is present, in which case the meeting
is called a restorative conference; usually, however, the victim is not present.
Traditional cautioning, on the other hand, lasts only a few minutes, requires
1o special training, and focuses on the officer explaining the possible conse-
quences of future offending.
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Court-Based Programs

® A woman who stole from a patient in a nursing home where she works was
sentenced to making potpourri-filled vases for a senior center

© A man convicted of driving with a suspended license agreed to carve a canc
for an elderly person

®  Anartist convicted of driving under the influence had to paint a painting for
an organization whose lawn she drove over

These are some examples of restorative sentences crafted by Vermont'
ground-breaking reparative probation system, which involves defendants with
community volunteers—and in some cases victims—to craft their sentences
stead of taking them from a judge.®

Sentencing options are not the only restorative-based concept now b
used by the nation's court system. Some restorative programs divert offenders
from the formal court process. They encourage reconciliation between offend-
ers and victims via victim advocacy, mediation programs, or sentencing circles,
ime victims and their families are brought together with offenders
nan effort to formulate a sanction that addresses the needs

ng

n which e

and their families
of each party. Vict
can help compensate them financially or provide some service (such as repairing
damaged property).!** Again, the goal is to enable offenders to appreciate the
damage they have caused, make amends, and be reintegrated into society.

ims are given a chance to voice their stories, and offenders
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based drug treatment reduced the chances for a subsequent felony arrest by
22 percent. In comparison, prison- or jail-based treatment, which cost three times as
much as commu ed treatment,

ess; inmates showed
ional drug treatment program.*
sed programs can be both practical and cost-effective.

s th by diset
onal probati nal prac
v of community sentencing. Then it focuses on so-
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no particular improvement after attending an instit
Clearly community-b
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cussion of the concept of restorative

ns, such as intens e superv
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justice and programs based on its principles.

THE CONCEPT OF PROBATION

Probation is a criminal sentence that suspends or delays a correctional term in
aprison or jail in return for a period of community supervision during which the
probationer must abide by certain conditions set forth by the court, under the
supervision of a probation officer.
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The philosophy of probation today rests on the assumpt
cal offender is not a dangerous criminal or a “menace to socief
who has made a mistake and has the ability and potential to reform. When such
itutionalized instead of being granted community release, the

on that the typi-
;" but someone

offenders are in
o community becomes their new reference point, they are forced to inter-
act with hardened criminals, and they develop an “ex-con” label that interferes
with successful readjustment to society—all conditions that both impede their
successful rehabilitation and increase the likelihood of recidivism. Tt i s widely
assumed that the opportunity to avoid stigma and negative labels can be cri
cal to rehabilitation. Offenders who are able to avoid offi

signi
labels.”

pr

I criminal labels are

likely to recidivate than those branded with official criminal
c, itis evident that the stigma of a prison sentence
ating effects than a community sentence.

antly less
Following this lo
would have far more dev:

The History of Community Sentencing

How did this idea of community supervision and control begin? The roots of
probation can be traced back to the traditions of the English common law.
During the Middle Ages, judges who wished to spare deserving offenders from
commonly used punishments such as torture, mutilation, and death used their
power to grant clemency and stays of execution. The common-law practice of
judicial reprieve allowed judges to suspend punishment so that convicted
offenders could seek a pardon, gather new evidence, or demonstrate that they
had reformed their behavior. Similarly, the practice of recognizance enabled
convicted offenders to remain free if they agreed to enter into a debt obligation
with the state. The debt would have to be paid only if the offender was caught
engaging in further criminal behavior. Sometimes sureties were required—these
were people who made themselves responsible for the behavior of an offender
after he was released.
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JOHNAUGUSTUS Larly U.5. courts continued the practice of indetmitely sus-
pending sentences of criminals who seemed deserving of a second chance, but it
was John Augustus of Boston who is usually credited with originating the mod-
e probation concept.® As a private citizen, Augustus began in 1841 to super-
vise offenders relcased to his custody by a Boston judge. Over an 18-ycar period,
Augustus supervised close to 2,000 probationers and helped them get jobs and
establish themsclves in the community. Augustus had an amazingly high success
rate, and few of his charges became involved in crime again.

In 1878, Augustus’s work inspired the Massachusctts legislature to pass a law
authorizing the appointment of a paid probation officer for the city of Boston.
In 1880, probation was extended to other jurisdictions in Massachusetts, and by
1898 the probation movement had spread to the superior (felony) courts
Massachusetts experience was copied by Missouri (1887) and Vermont (1898),
and soon after by most other states. In 1925, the federal government established a
probation system for the U.S. district courts. The probation concept soon became
the most widely used correctional mechanism in the United States.®

Contemporary Probation Services

Considering its benefits, it’s not surprisi g g that the probation population I
undergone continual gi “(mlh About 4 million people are currently on proba
(@7 million on all forms of community supervision).? This translate:
mately 1in 61 U.S. adult residents. More than 2 million people are still being
placed on prob: rally, and a slightly larger number exit their proba
sentence. Without probation, the correction ]w\lrm would rapidly become even
more overcrowded, overly expensive, and unmanageable.

an





