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Connecticut was one such
state, and its refusal to wuse
Medicaid funds for elective
abortions was challenged. Its
refusal was upheld, however, by
the Court in Maher v. Roe, but
the majority on the Court
supporting Roe dropped to 6—3.
The decision means states may
refuse to pay for abortions for
women on welfare, and many
states do refuse. The decision
also implies that women do
not have an unrestricted “right”
to abortion—they have to find
a willing provider and a way

to pay for it.

Harris v. McRae (1980)
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At about this time, some members
of Congress were trying to
prevent the use of federal funds
for abortions. In 1976 Congress
passed an amendment to the
federal  Medicaid  Act  first
proposed by Representative Henry
Hyde that prohibited the use of
federal funding for abortion unless
the woman’s life was endangered.
The day after the first Hyde
Amendment was passed in 1976, it
was challenged in federal court by
Cora McRae. She lost her case
when the Supreme Court upheld
the constitutionality of the Hyde

Amendments in Harris v. McRae.

The annual amendments
restricting  federal funding for
abortion are still known as the

Hyde Amendments. In 1993




image6.jpeg
Congress  relaxed the Hyde
Amendments’ federal ban
somewhat by requiring Medicaid
(the state-run program partially
supported by federal funds) to pay
for abortions after rape or incest

beginning April 1, 1994.

In view of Danforth, Mabher,
and the Hyde Amendments, states
need not, and the federal
government cannot, fund abortions
unless the pregnancy threatens the
woman’s life or is the result of
rape or incest. In other words the
right of privacy that the Supreme
Court invoked to allow a woman
to choose abortion in the first two
trimesters does not mean that
federal or state funds have to pay
for it if she cannot afford to pay
for it herself.

In this sense, Roe v. Wade
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does not give every woman the
right to abortion on demand; it
does not guarantee that she can
have an abortion. Its position is
more modest; it simply says that
states cannot make laws preventing
a woman from having an abortion
in the first two trimesters. It does
not say that the state or the
federal government has to provide
the abortion for her—unless her
life is endangered or, since 1994,
the pregnancy was caused by
incest or rape. A pregnant woman
cannot argue: “Roe v. Wade gives
women the night to an abortion;
hence, if I cannot pay for my
abortion, my medical care under a
welfare program must provide it.”
A few states do pay for elective
abortions, but they have gone
beyond what Roe v. Wade requires.
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City of Akron v. Akron Center
for Reproductive Health (1983)

A city ordinance in Akron, Ohio,
had placed numerous restrictions
on obtaining abortion, among
them parental consent or judicial
approval for girls under fifteen;
the need to provide women with
information about fetal
development, possible emotional
complications after abortion, and
adoption agencies; a
twenty-four-hour waiting period,;
and disposal of the fetus in a
“humane” way. The Court struck
down these restrictions. It ruled
that minors of any age who have
good reasons for not secking
parental consent need not obtain

it. States may, however, require
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that they appear before a judge in
a confidential hearing to show
that they are mature enough to
make the abortion decision for
themselves. The Akron decision
upheld Roe «. Wade, but the
majority on the Court supporting
Roe dropped to 6—3.

The dissenting opinion in
Akron written by Justice Sandra
Day O’Connor underlined two
important  issues  that  would
become more prominent in the
abortion controversy. First, she
opined that states should be able
to make laws restricting abortion
at any stage of the pregnancy
provided the restrictions do not
“unduly burden” the nght to seek
a legal abortion (Roe had greatly
limited the ability of states to

restrict abortions in the first two
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trimesters), and she famously
commented that Roe’s
three-semester approach to
abortion “is clearly on a collision
course with itself.” This 1s so
because medical improvements
have raised the time for safe
abortions beyond the end of the
first trimester and have also
lowered wviability into a period
before the third trimester begins.
Hence, “there is no justification in
law or logic for the trimester

framework adopted in Roe.”

Thornburgh v. American College
of Obstetricians and
Gynecologists (1986)

Pennsylvania’s 1982  Abortion
Control Act had stipulated that a

woman considering abortion had
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to be given certain information
that included the gestational age
of the fetus, the physical and
psychological risks of the abortion
procedure, the assistance she could
receive for having the baby and
then giving it up for adoption, the
financial liability of the father for
the support of the child, and an
offer to review literature that
showed “the probable anatomical
and physiological characteristics of
the unborn child at two-week
gestational increments from
fertilization to full term, including
any relevant information on the
possibility of the unborn child’s

. »
survival.

In Thornburgh the Court
found these restrictions were
“overinclusive” and “not medical

information that 1s always relevant
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to the woman’s decision, and ...
may serve only to confuse and
punish and to heighten her
anxiety, contrary to accepted
medical  practice.” The Court
found that all this information
went beyond what was needed for
informed consent to abortion and
thus struck down the Pennsylvania
Abortion Control Act. Thornburgh
continued to uphold the central
position of Roe v. Wade, but the
majority on the Court supporting
Roe dropped to 5—4.

The Thornburgh decision is
not without a certain irony. On
one hand, the ruling protects the
woman from being manipulated
during the informed consent
process by people trying to make
her change her mind about the

abortion allowed under Roe w.
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Wade. On the other hand, the
ruling undermines the pregnant
woman’s ability to give truly
informed consent by allowing
abortionists to withhold
information about side effects and
acceptable alternatives to abortion.
As we saw in chapter 4, truly
informed consent means that the
physician discusses all reasonable

alternatives with the patient.

Withholding information
about the side effects and
alternatives to abortion might
make it more probable that the
woman will continue with her
decision to have the procedure,
but it also undermines her ability
to make a truly informed choice.
Our choices are not informed
unless we have all the available

relevant information. Thus—and
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this 1s the irony—the Thornburgh
decision makes it easier for
women to choose an abortion but
undermines an authentic
pro-choice position. It strengthens
the right to abortion on demand,
but it undermines the informed
consent  process necessary for
sound choices about any invasive
medical procedure. Justice Burger
made this very point in his
dissenting opinion in Thornburgh.
His remarks are all the more
significant because he was one of

the seven justices who originally

had voted for Roe v. Wade.

William Webster v. Reproductive
Health Services (1989)

Missouri  had  inaugurated a

number of regulations aimed at
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restricting abortion. These
included that physicians employed
by the state may not perform
abortions, that state facilities may
not provide abortions, and that
physicians  performing  abortions
must try to determine whether the
fetus 1s viable whenever there 1s
question of an abortion at or
beyond twenty weeks. These
regulations were challenged, and
in Webster the Court ruled that
the state of Missouri could make
these regulations. In effect, Maber
v. Roe had already established that
states could not be forced to fund
elective abortions, and this easily
allowed the Court to uphold state
laws  prohibiting  nontherapeutic
abortions in state hospitals and
prohibiting physicians on the state

payroll from performing abortions.
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The Missouri regulation
requiring physicians to determine
viability of fetuses beyond twenty
weeks of gestation, however, was
not so easy for the Court to
resolve. Roe v. Wade had said that
states cannot make regulations
affecting fetal life before the third
trimester, which at that ttme was
thought to begin about the
twenty-fourth week. The Missouri
twenty-week test thus contradicted
the trimester framework of Roe w.
Wade and would seem to be

unconstitutional.

The Court responded by
saying the trimester framework of
Roe 1s outmoded. Moreover, it
saw no reason why a state’s
interest in protecting prenatal life

“should come into existence only,
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at the point of viability.” In other
words, in contrast to Roe v. Wade,
the Court now acknowledged that
fetal life has some value before
viability and that states might
have an interest in protecting it.
In Webster, the Court does not see
why “there should therefore be a
rigid line allowing state regulation
after viability but prohibiting it
before viability.” Once the Court
accepted the view that states have
an interest in protecting prenatal
life before the third trimester, it
could easily conclude that the
testing of fetuses at twenty weeks,
which is in the second trimester,

i1s constitutional.

Planned Parenthood Association

of Southeastern Penns_ylfuania v.

Casey (1992)
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requirement.

The restrictions of this
Abortion Control Act  were
challenged, but in Casey the
Court upheld all of them except
the requirement of notifying the
husband. This decision pleased
neither the defenders nor the
opponents of Roe v. Wade.
Defenders thought that the court
should have found all the
restrictions in the Pennsylvania
law  unconstitutional; opponents
were disappointed that the court
did not simply overturn Roe w.
Wade.

The  Casey  decision is
important for what it said about
the value of prenatal life. Whereas
it insisted that a woman has the

right to choose abortion before
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acknowledge that prenatal
human life in the first two
trimesters 1s also something

important and valuable.

The history of the
abortion debate in the United
States since Roe v. Wade has
been largely the story of
reactions to that Supreme
Court decision. Many of the
battles have gone to the
Supreme Court as some people
have tried to narrow the
application of Roe v. Wade by
passing state laws restricting

abortion.

At first the Supreme
Court took a dim view of the

efforts of any state to restrict
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viability without undue
interference from the state, it also
said that the state has legitimate
interests in protecting both the
woman’s health and the “life of
the fetus that may become a
child”  before  viability.  The
decision allows states to regulate
abortions before wviability, provided
the regulation is not an “undue
burden” on the woman’s right to
have the abortion. The Court
defined a burden as undue “if its
purpose or effect is to place a
substantial obstacle in the path of
a woman seeking an abortion
before the fetus attains viability.”
The Court concluded that the
twenty-four-hour  waiting period
and the requirements for
information about the risks, fetal

development, and alternatives to
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abortion were not “undue

burdens.”

Carbart v. Stenberg (2000)

After the Casey decision concluded
that “the essential holding of Roe
v. Wade should be retained and
once again reaffirmed,” some
opponents of Roe, perhaps taking
a cue from the language in the
Casey decision itself, adopted a
new approach. In a joint opinion
in Casey, several justices had
argued that overruling Roe’s
essential  holding would cause
“profound and unnecessary
damage” to “the Nation’s
commitment to the rule of law.”
This suggested to some that the
road to banning abortion lay with

the nation’s law-making branches
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of government—Congress and
state  legislatures, which could
outlaw certain types of abortion.
They focused first on a procedure
known as an “intact D&X” that is
sometimes used for abortions
beginning in the late second
trimester.  The intact D&X
procedure involves dilating the
cervix, moving the fetus so the
legs and trunk are in the vagina,
and then suctioning out the
contents of the skull so it can be
compressed and the newly dead
but otherwise intact fetus can be
removed. To win public support
for their efforts to have a law
outlawing intact D&X  they
renamed the procedure “partial
birth abortion.” Actually, “partial
birth abortions” are relatively rare.

At the turn of the century one
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and physicians to force the surgery
on her against her will in order
to save the unborn child morally
reasonable? We have already tried
to show that Angie’s decision,
given the burden to her and the
uncertain outcome, was reasonable.
That leaves the second question,
the prudential judgment of those
who advocated for the surgery.
Can this be justified? It seems
not. We have no convincing
reason for forcing surgery on a
dying person to save a possibly

viable fetus.

Part of the temptation to
see the surgery as morally justified
comes from a failure to distin-
guish the unborn from the born.
The crucial distinction between
the fetus an hour before birth and
an hour after birth does not hinge
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“Patient’s Choice: Maternal-Fetal
Conflict,” and the American
Academy of Pediatrics (AAP)
followed in 1988 with an ethical
statement titled “Fetal Therapy:
Ethical Considerations.” As the
titles  suggest, the ACOG
statement tends to support the
wishes of the woman, whereas the
AAP statement underlines the
potential benefits to the fetus.

Both statements, however,
try to overcome the woman’s
refusal of treatment that could be
beneficial to  her fetus Dby
education and persuasion rather
than by coercion. Both statements
discourage appeals to the judicial
system in an effort to force
treatment on unwilling patients,
but neither rules it out altogether.

Finally, both statements reflect a
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wide ethical consensus that every-
thing possible should be done to
prevent providers from making the
patient an adversary. Providers do
not make the patient, or the
proxy, an adversary when they
disagree with the patient or proxy
on a moral issue and communicate
the reasons for that disagreement.
But providers do make patients
adversaries when they try to
coerce them by using the power
of the law to force invasive
medical interventions on them
against their wishes. The woman’s
choice may not be morally rea-
sonable, but wusually it 1s not
morally  reasonable to  force
invasive medical interventions on

unwilling patients.

ETHicAL REFLECTIONS
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Underlying this entire chapter is
the awareness that prenatal life is
human life and that an ethics of
the good tries to enhance life
whenever  possible and never
damages or destroys human life
without a  sufficiently  strong
reason to balance the bad inherent
in every destruction of life.
Medical interventions now extend
to the fetal patient. Whether these
interventions are  designed to
destroy fetuses or to treat fetuses,
they raise important moral issues,
and we have considered but a few

of them.

SUGGESTED READINGS

Abortion statistics are from

cde.gov/mmwr and
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beginning. The ruling sent the
wrong message to many
people. Many Americans could
have accepted laws allowing
early abortions in difficult
situations as the lesser of two
evils, but they almost
instinctively react to a position
that gives no indication that
prenatal  life is of any
importance in the first two
trimesters and that views the
choice to destroy a fetus as a
constitutional right. In
hindsight we can see the great
political mistake of Roe w.
Wade: regardless of its merit in
acknowledging and protecting a
woman’s choice about her

pregnancy, it failed to
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* Carbart v. Stenberg (2000)

» Gonzales v. Carhart (2007)

Planned Parenthood v.
Danforth (1976)

Missourt  tried  to  limit
abortions by adding numerous
restrictions, among them
parental consent if the woman
is a minor and spousal consent
if she is married. The law also
required doctors to  make
efforts to preserve the life of
the aborted fetus. The Danforth
decision struck down these
restrictions, but it did let stand
a description of viability that
included survival outside the

uterus made possible only by
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life support equipment.

Maher v. Roe (1977)

Some people claimed that Roe
v. Wade gave women on
welfare the right to have free
abortions. This would mean
that federal and state
governments, using tax dollars,
would be paying for abortions.
In fact in the first three years
after Roe v. Wade, about a
third of all abortions (almost
300,000 annually) were actually
funded by Medicaid, a federal
and state welfare program for
poor people. Some states,
however, refused to use tax

dollars for abortions.




