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CHAPTER 1

The Australian Legal System

[1.10] This chapter describes the legal landscape in which construction law
and projects operate in Australia today. Its primary focus is upon the devel-
opment and key features today, of the two main sources which make up the
landscape: enacted law (legislation) and judge-made law (case law). As will
be seen, the “Australian legal system” may more accurately be described as
not one but nine legal systems: legislation and case law is made within nine
separate (though interrelated) State, Territory and Federal legal systems.

LAW AND LEGAL SYSTEMS

[1.20] Almost every aspect of life in Australia is regulated or influenced
by the legal system. Most people living and doing business in Australia are,
however, either unaware or have little understanding, of law and justice, the
sources of law or the common law system. More would be familiar with the
creation of law by legislation and court decisions, and most people would
recognise that courts and parliaments are the main legal institutions.

As the law increasingly impinges on the activities of citizens, it is important
that they be familiar with the legal system and how it operates. Participants
in the construction industry, particularly, need to be aware of the legal sys-
tem because of the degree to which it controls and regulates their activities.

Nature and definition of law

[1.30] Use of the term “law” will vary according to user and context. The
law of the land is the sum total of all the rules by which the legal system
regulates society. In a more general context, the law refers to the whole legal
system including institutions, machinery, rules and the personnel who oper-
ate them. The use made of the term “law” in this text will vary, although,
as the title “Construction Law in Australia” suggests, it will be mostly con-
cerned with those rules created within the legal system, and the parts of the
system which apply to the processes of, and participants in, the construction
industry.

The nature, origin and role of law in any community are dependent upon
its socio-political system. In general, the law is an expression of the com-
munity’s guidelines for acceptable behaviour. The law is a system of rules
imposed by a supreme authority in a politically organised society and rec-
ognised by the members of that society as governing or regulating their con-
duct and intercourse, one with another.




2 Construction Law in Australia Y.
erate in a just and fair way
7

. Jaw t0 ©
Although our society expects the 2 2 ill produce justice, The

icati f the rules w1
w that ever appllcatlon o) will
;1?5251 Isl;sttg;rl:(\)/vill always ge able to reach a conclusion in a case presented g

it for judgment, but the decision will.only rest (Ln t.he appl(;cabﬂ]tx of legs|
principles to the facts of each case: This may ITOt i tf}\l aCFSur gnce with what
each litigant, or any outsider, sees as the justice O e sl 1a on. The lav‘v is
concerned with justice, but it would be unpOSSIble to simultaneously satisfy

7 . . . e o n.
everyone’s concept of justice in every situatio

Legal systemsS
[1.40] Legal systems in modern societies of Europearn origin derive from
d Roman law. Where Roman law

one of two distinct origins: English law an
applies, the jurisdiction is called a “civil law” country. There, the fundamen-

tal source of law is in the written code of laws to which the decisions of
judges provide a gloss or overlay but not a binding interpretation. Court pro-

cedure in civil law jurisdictions is described as inquisitorial, with the judge
calling and examining witnesses, actively

controlling the progress of a case,
find the truth. Most European countries

investigating the circumstances to
have civil law systems, as do the countries across the world which devel-

oped under disparate European influences.

The English legal system is referred to as a “common law” system and has
been adopted in countries having historical ties with England. The funda-
mental concept of a common law jurisdiction is the “doctrine of precedent’
by which a judge’s decision will determine or influence the decisions

judges in later cases and inferior courts. The function of a judge during 2
case is to oversee the adversarial or accusatory nature of the proceeding®
and to determine those proceedings. The decision is only about those isSUes
before the court, and the judge’s role is more like that of an umpire rea :

4 decision based on the relevant merits of the evidence and the arguments

put before the court.

In a common law system, there are two sources of law:
1. case law, which consists of the laws evolved through judicial decisions: and
5. statute law, which is that created by Parliament by means of legislatio”
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law of other jurisdictions in which they are applicable, mainly other nations
of the former British Commonwealth.

In this text, references will not only be made to Federal-level Australian cases
but also to cases from all States and Territories of Australia and to those from
jurisdictions such as the United Kingdom, New Zealand and Canada. All
of these have an influence upon construction law as it applies in the vari-
ous jurisdictions parts of Australia: for example, a Western Australian Court
of Appeal decision will generally bind a trial judge in Victoria. Further, the
Australian courts will often look to foreign jurisdictions for guidance where
relevant and appropriate within the doctrine of precedent (see [1.200]).

Bearing in mind that, generally, a statute can only apply within the juris-
diction in which it was enacted, a great deal of Australia’s legislation is
duplicated across the States and Territories. However, far from revealing a
coherent picture of regulation, the national legislative blanket is all too often
a patchwork displaying pointless and frustrating inconsistency.!

LAW IN AUSTRALIA TODAY

[1.50] The applicable law in Australia today is a complex mixture from
a number of sources. The original source, and still the basis of our law,
is the law of England. A body of case law principles and statute law was
transported to Australia along with the convicts and settlers. The British
Parliament declared in 1828 that all the laws in force in England at that time
(statute and case law) which were applicable to the conditions in the colonies
should apply to New South Wales and Van Diemen'’s Land. The other colo-
nies and the Territories similarly “received” the law of England and estab-
lished court systems to administer the law with the Judicial Committee of
the Privy Council in England as the head of each court system.

As a result, some ancient statutes and principles of English law still apply
today. Since the reception of English law, the Australian legal system has
developed its own body of case law principles determined by judicial deci-
sions in the State and Federal Courts and its own statutes passed first by
colonial, then by State, Territory and Commonwealth, legislatures.

Enacted law - legislation

[1.60] Legislation is law made by Parliaments and persons or bodies acting
under the authority of Parliament. This definition points to the two branches
of enacted law: Acts of Parliament (which are called “statutes”) and regula-
tions of legislative authority (called “subordinate” or “delegated” legisla-
tion).? Legislation created in Australia emanates from the Commonwealth

1. See, especially, the discussion on “security of payment” at [3.60] and on “proportionate lia-
bility” at [6.310].

2. See, further, [1.90]-[1.100].
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Since 1901, the Commonwealth has been able to extend its jurisdiction
bevond the specific legislative powers in various ways. Interpretation of
the Australian Constitution by the High Court has often been favourable
to greater Commonwealth power, for example, over industrial matters,
or by the use of the foreign affairs powers in The Tasmanian Dams Case,
Commonwealth v Tasmania.* Commonwealth legislation based on the “corpo-
rations” and “interstate trade” powers under the Constitution has expanded
its intervention into areas previously regarded as within the province of
the States (for example, the 2005 and 2010 industrial relations workplace
reforms).” This process is likely to expand and, in the interest of legislative
consistency, might well be encouraged, see, for example, the role of the
Building Ministers Forum at [3.60] and [3.100]

As well, the Constitution may be formally altered by referendum, though
Australians have rarely voted to accept such change to the extent required
under the amendment mechanism: this requires that a majority of electors
in a majority of States vote in favour of the amendment and that overall
there is a majority in favour across the nation (including those voting in the
Territories).” The States may also agree to transfer their powers (as occurred
with the power to raise income taxes during World War II) or to pass uni-
form legislation modelled on Commonwealth Acts, or through agreement
to pass uniform legislation: for example, the introduction of the National
Construction Code (NCC) developed by the Australian Building Codes
Board (ABCB)” and the reforms of occupational health and safety law and
consumer law.

Through the allocation of funds in the budget, the Commonwealth may also
extend its control into areas otherwise the preserve of the States, for exam-
ple, education, health and public works capital expenditure. The Northern
Territory and the Australian Capital Territory now have power to make statute
law, albeit limited, which has reduced the sphere of Commonwealth power.

Harmonisation — uniformity

[1.70] To facilitate coordinated action by the Commonwealth and State/
Territory governments and to drive reform by greater consistency in law and
administration across all Australian jurisdictions and with New Zealand, the
Council of Australian Governments (COAG) was established in 1992 and
its councils and other intergovernmental councils of ministers collaborate in
working towards uniformity in legislation and to reduce complexity and red
tape for the private sector. One initiative of COAG has been the introduction
of the NCC based on the Building Code of Australia (BCA). The Council

————

4. Commonwealth v Tasmania (1983) 158 CLR 1.
5. See[3.240). '

6. Constitution s 128.

- 7. See, primarily, [3.120].
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The parliamentary system

[1.80] Legislation in Australia is made by, or with the? authority of
Parliaments. Parliaments are an expression of the democratic form of gov-
ernment practised in this country; which also has the distinguishing features
of being a federation and a constitutional monarchy. Australia follows 5
Westminster style of government with ministerial responsibility (meaning
that Ministers, including the Prime Minister, must be elected to Parliament
and answerable to it)? and to some extent a separation of the legislative, exeg::

utive and judicial functions of government. 44

y

Australia remains a constitutional monarchy. This means, somewhat amcbé,g
ronistically, that the monarch for the time being of the United ngdom@g
also the Head of State of Australia (as she is of several other former British
Dominions). The Queen or King does not, however, have absolute power. The
monarch reigns but governs only with the advice and consent of Parliam:
However, as was noted above, all legislation in Australia must obtain
“rubber stamp” of Royal Assent from the Queen, through her Vice-Regal
resentatives (the Governor-General, State Governors or Northern Terri
Administrator), before it becomes effective.’

Houses of Parliament. Australia has a Federal Parliament, six
Parliaments and two Territory legislatures. Most Parliaments are
having an “upper” and “lower” house. At Federal level these are the

and the House of Representatives. The Senate was designed as a 9=
house with equal representation from each State, and now also £
tion from the Territories. The House of Representatives is elected {rom
member constituencies on a direct franchise. Legislatures at the State
consist, with the exception of Queensland, of a Legislative Coundil,
acts as a house of review, and a Legislative Assembly or House :
Members of upper houses are appointed or elected; the 1o ve
elected either by direct or proportional mpresentatio;l. The Tite
tures, and that of Queensland, are unicameral. | i

The government. When elections are held for Australian 1

party (or a coalition of parties) commanding a majority of

house will be asked by the Queen'’s representative to form a gt

8. Constitution s 64.
9. As to the ACT, see [1.60],
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leader of that party becomes the Prime Minister, Premier or Chief Minister.
The policies of the majority party (or, where a party is unable to command
a majority in its own right, as happened at Federal level in 2010, those of
the party which has the support of sufficient minor party and independ-
ent members) will form the basis of legislation enacted during the life of
the Parliament. Frequently the majority party in the lower house does not
command majority support in the upper house, which can act as a brake on
the implementation of the government’s legislative program. Since 2016 the

Federal government has had a bare majority in the House of Representatives
and a minority in the Senate.

The Cabinet and Ministers. From the ranks of elected representatives
of both the Upper and Lower Houses, the leader of the majority party
appoints Ministers of the Crown, who are placed in charge of government
departments, and forms a Cabinet, comprising some or all Ministers.
Individual Ministers are responsible to the Parliament for the operation of
their portfolio, that is, answerable for their actions and those of their pub-
lic servants. A major administrative function of a department is to prepare
legislation for the Parliament, and the delegated legislation, the detail of

regulations necessary to execute the broad outlines of legislation created
by Parliament.

Creation of statutes

[1.90] A statute usually implements Government policy, determined by
Cabinet and based on the party policy and departmental advice. Public and
media pressure may lead to legislative change, or it may follow recommen-
dations of law reform commission reports, or reports by other government-
or parliamentary-initiated inquiries. An individual member of Parliament
may also propose a “private member’s Bill”, although these rarely progress
to become legislation. Such bills can occur more often where neither major
party has a majority and the Government controls the “hung” Parliament
with the support of minor parties and independent members.

The procedure for creating a statute is essentially the same in both the
Federal and State Parliaments and in the Territory Legislative Assemblies.
Once Cabinet decides on a proposed law, the relevant Minister is responsible
for drafting the Bill. This is done by parliamentary drafters, with advice from
the department and, where appropriate, community consultation. The Bill is
drafted in the form of numbered clauses and schedules.

The Minister introduces the Bill, commonly in the chamber in which he
or she sits. It must undergo three “readings” and where it is debated and
may be amended by either chamber of the legislature. When the Bill (as
amended) has been agreed to by both houses (or single house, in the case
of the Australian Capital Territory, Northern Territory and Queensland), it
is submitted (other than in the ACT — see [1.60]) to the Governor-General,
Governor or Administrator for Royal Assent. Once assented to (or, in the
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notices, directives and codes of practice and standards. In practice, the con.

struction industry 1s significantly influenced by delegated legislation, for
among the activities controlled by it are building regulations, including the
NCC, construction safety regulations, traffic regulations and offences, indus-
trial awards governing conditions of employment and the activities con-
trolled by local government. Much of the law applicable to the construction
industry, both in what may be built and where, and the manner in whichitis

built, is to be found in delegated legislation.

The validity of delegated legislation will depend upon the authority granted
by Parliament to the particular council, Minister, department, commission
or body from which the regulations emanate and whether the legislation is
within the powers of the body creating it or if it is ultra vires or outside the
body’s powers.

Subordinate
[1.100] Whilst legislation

Whatever the form, the creation of delegated legislation must begin with the
grant by a legislature to a competent authority of the power to make regul
tions within some defined scope. Usually, power is given to the Governor-(of
Sovemor—General)-in—Council and to Ministers of the Crown, govemfnent
de{)artments,.loca.l gc?vernment councils and other statutory authorities- ¥
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for example, the ABCB, which since 1994 has had national responsibility
for developing and maintaining consistency in the application of the NCC

across Australia.

Delegated legislation may incorporate other documents by reference, a pro-
cedure frequently used for codes of practice established by non-government
bodies, or standards approved or adopted by a designated body. Examples
applicable to the construction industry are the standards published by
gtandards Australia which are incorporated into the NCC.

The process of bringing delegated legislation into effect will vary. All
Australian jurisdictions have procedures whereby delegated legislation is
tabled or laid before each House of Parliament, which may then disallow any
of the regulations. In practice, the level of scrutiny varies between legislatures
and depends upon the type of delegated legislation involved. Parliaments do
not always take careful interest in this method of law making, although com-
mittees to review regulations exist within some legislatures. Publication of
the new delegated legislation is required. Some, such as Regulations, Orders
and Statutory Instruments are effected by printing in the Government Gazette.
Some subordinate legislation is subject to a sunset clause or a staged repeal
program, which ensures that it is regularly reviewed so as to remain current

and avoid over-regulation.

Local government

[1.110] The third tier of government in Australia is the local council, of a
city, county, town, municipality, shire or district. Local government does not
have a separate constitutional foundation or autonomys; each council is cre-
ated by a statute of State or Territory Parliament, and an elected council may
be dismissed by the Local Government Minister. The exception to this is the
Australian Capital Territory, in which the Territory government is responsi-
ble not only for Territory-wide functions but also for those which elsewhere
are devolved to local government, such as waste disposal.

In Australia, local government generally does not play as important a role
~ in government as does its English counterpart, on which it was modelled.
Australian local government has no authority over police, education or the
T on of hc , for example, but in both countries has wide responsi-
area, particularly in planning and environmental mat-
functions of local government directly affect the building
Justry. Almost all councils are required or permitted to

rv services, maintain public works and services
cilities, car parking) and administer town and

ing development approvals, sub-divisions,

e
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There are about 600 local councils in Australia. All are representative bodies,

elected by local residents and ratepayers. The day-to-day administration of
the council is carried on by a permanent staff of officers, including planner,
engineers, inspectors and clerks. Revenue comes mainly from rates, but also

from charges and State and Federal grants.

require author

Un-enacted law — case law

[1.120] “Judge made” or “case” law is created when the decisions of the
judiciary are recorded and then used to assist decision-making in subsequent
cases. Out of this practice, a body of legal rules made quite independently of
Parliament has developed. The rules are applied on the basis of the doctrine
of precedent by which judges follow the decisions of earlier judges in cases
presenting similar fact situations.

g:f: gn}}rage common law” is used in at least three major contexts, and it cat
using unless the sense in which it is being used is understood:
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delay in seeking a remedy or any unconscionable conduct which ought to
be considered. Equitable remedies may be given against persons to prevent
them enforcing a common law right.

Historically, the common law and equity systems both depended on case law
and the doctrine of precedent which developed independently in each. Since
1875 in England, and now in all Australian jurisdictions, the administration
and application by courts of the rules of common law and equity is concur-
rent. Where there is a conflict, the rules of equity prevail.

The origins of case law in Australia lie in judicial decisions from the English
legal system. In the 19th century, each colony developed an independent
court system of “superior” and “inferior” courts.' Judges decided cases at
first on the basis of English law, and then progressively on their own deter-
minations. After 1901, provision was made in the Constitution for a federal
- court system with limited jurisdiction; however, the State systems continued
- to function as separate entities, although all recognised the High Court of
- Australia and the Judicial Committee of the Privy Council as the superior
~ courts of appeal: for example, see [6.30] and following in relation to the law

of negligence and [5.530] as to the development of the law of restitution and
unjust enrichment.

Australian judicial independence from the authority of judicial decisions
made in English Courts was gradually exerted. Appeals to the Privy Council
were abolished from the High Court of Australia in 1975 and from State
- Supreme Courts in 1986. As is discussed in this text, the High Court has
- forged its own path in the development of the law in many areas. A particu-
£ lar example is the contrasting position on the law of penalties in the Supreme
- Court in the United Kingdom, see Cavendish Square Holding BV v Talal El
~ Makdessi" and in the High Court in Australia, see Paciocco v Australia and New
~ Zealand Banking Group Limited.> A recent example of the development of the
~ Australian approach is Grocon Constructors (Qld) Pty Ltd v Jupiter Developer
_ ..Hy 2 Pty Ltd."®

rts in Australia

' 80] Lnke Australia’s Parliaments, courts in Australia were created on
nglish model. 'Ihey have, however, developed new forms and display

1 differences in constitution and procedure to a far greater extent
Wam ‘l'here are two wshems within the Australian Federal
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For convenience, but to complicate an analysis of the court System, many
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cerned. However, all Australian court systems have in common the features
described below. 3

Courts generally

[1.140] Courts are charged with enforcing the laws. In pursuance of this,

judicial officers perform two functions. Within the “criminal” jurisdiction,
courts deal with persons who have offended against the criminal laws and
who are prosecuted by society in the name of the Crown. Judicial officers (o,
in certain cases, a jury of laypeople) determine the guilt or innocence of per-

sons accused of committing a crime and order punishments involving fines,
non-custodial orders or imprisonment.

The court’s other function concerns the determination of disputes arising
b.e'fweer’l C}hzens or between citizens and the State, and the regulation of
citizens” rights, obligations and activities. This is the “civil” ]unSdlm
in which citizens institute court action wherever they feel aggrieved or &%

compensation in the form o » - G ;
or refrain from actin f maney damages or a court direction W‘ﬁg

[6.280]). & (known as “injunctions” - see, generally, [5490] and

of iy » A Il 3
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appeal, so that a final decision is made at a level commensurate with the seri-
ousness of the offence, the nature of the property in dispute and the impor-
tance of the question of law to be decided. Rarely will the appeal be heard as
a full re-trial. The decision on appeal is usually made concerning the validity

of the judgment at the original trial. The usual practice is not to overturn
findings by juries on facts or damages.

Tribunals

[1.150] There has been a trend for legislatures to create judicial and quasi-
judicial bodies in addition to courts in the traditional structure. These spe-
cial courts and tribunals usually handle matters in specialised areas such as
industrial relations, compensation for workers’ injuries, licensing of prem-
ises, strata title disputes, consumer claims, review of administrative deci-

sions, local government and environmental matters and the licensing and
registration of builders.

- The existence and operation of these bodies reflects a recognition that the
~ legal system ought to provide our society with a more efficient and effec-
ve resolution of disputes by widening access to the judicial process and
e-formalising it. The procedures and constitution of these special courts or
g'ibunals are generally less formal than regular courts. Specialist judges or
adjudicators may be appointed; legal representation may be restricted; pro-
eedings may be by way of mandatory mediation, conciliation or arbitration,
ter than by the adversarial process.

xamples of such tribunals which concern the construction industry include
New South Wales Civil and Administrative Tribunal (NCAT), the
and Civil and Administrative Tribunal (QCAT) and the Victorian
‘and Administrative Tribunal (VCAT). Each of these has building lists
livisions and deal with a range of related disputes, mainly involving res-
| building disputes. These tribunals can also deal with licensing of
ion professionals and practitioners.

ory systems
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1 not uniform in name, detail or jurisdiction, the courts in
i generalfy fqﬂow a pattern of a three-tiered structure,
rates or local courts, an intermediate court level of dis-
s and su rior Supreme courts with an appellate court
ourt of Appeal” or “Full Court”) at the head of the
e and Territory systems have the High Court
t of appeal
courts are known as “Local Courts”
a and the Northern Territory and
at this level also have an extensive
in Tasmania they are called “Courts
ne suggests, these courts are usually
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trate (a professional, stipendiary or specia] mgg:

presided over SOOI - dictions a Justice of the Peace (JP) may Preside jp

trate) though in some juris
certain cases.

The physical location of courts is widely spread around each State and

iti ional centres. The practice is to hear mg
itory, in cities and larger regiona :
lv:re}:;z:rgave arisen in the local area, altho-ugh hearmgs may be transferpeg
where convenient to parties for the administration of the law.

Magistrates or Local Courts exercise both civil and criminal functions within
specific limits. In civil matters, they have jurisdiction over personal actions
for claims up to a specified maximum. These range from $5,000 in Tas,m,-m,a ‘_
up to $100,000 in New South Wales and the North.ern Ternt.ory. The criming] 3
function is two-fold. All criminal matters begin with a }}eanng before amag-
istrate. Minor crimes automatically, and less serious crimes on request, will E
be heard and dealt with summarily, that is by the magistrates sitting alone,
who are limited as to the maximum penalties which they may impose.

The most common encounter an individual is likely to have with a court
law is a magistrate summarily trying parking or traffic offences. For mon
serious crimes, known as “indictable offences”, the magistrate is an ir ' ,
court of inquiry to determine whether the evidence establishes a prima
case which would warrant the accused being committed for trial in :

rior court. In this circumstance, the magistrate will also decide whe
accused should remain in custody pending the full trial or be re

Intermediate courts. All jurisdictions except Tasmania and i'hg;
have an intermediate level court. These are called the “County
Victoria and “District Court” elsewhere. These Courts exercise |
criminal jurisdiction. A judge PI‘ESides, : y I'ts exercise
criminal matters and, on rare occa &iOhs, musuall“ il with
capital city and throughout at maE ek Clv _fﬁa
The civil jurisdiction of District or Cog
is limited by statute, with a range
New South Wales (or larger

hearing the matter). For certain typs

1 -

tter
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decide important civil cases. The Supreme Court sits generally in the State/
Territory capital but may go “on circuit” to regional centres.

Although Supreme Courts are unified, for administrative convenience some
have specialised divisions. In New South Wales, the common law and equity
divisions are each presided over by a Chief Judge. The common law division
includes criminal matters. Within the Equity Division are commercial and
technology and construction lists and separate lists for administrative law,
admiralty, probate and protective actions.

Some Supreme Courts do not have a separate equity division as does New
South Wales, which only as recently as 1970 adopted the joint administration
of the rules of common law and equity. The Court is always constituted in
its original jurisdiction by a judge sitting alone. All Supreme Courts have
an appellate jurisdiction from intermediate courts and single judges of the
Supreme Court, although varying rights of appeal and procedures apply. In
most States an appeal is heard by a Full Court of three of the judges. New
South Wales, for example, has a permanent specialist Court of Appeal for
civil matters and a Court of Criminal Appeal of any three or more judges of
the Supreme Court.

Some Supreme Courts have adopted specific administrative procedures for
dealing with building or related proceedings. In Victoria, there is a special-
ist Commercial Court and a Technology Engineering and Construction List
presided over by an allocated judge. In Queensland, there is a Trial Division
without specialist lists. In New South Wales, the Supreme Court Technology
and Construction List is presided over by judges of the Equity Division, and
there is also a Construction List in the District Court.

The purpose of such lists is to overcome many of the problems which are
particularly applicable to building cases such as the complexity of details in
dispute, slow pre-trial preparation which does not necessarily disclose the
real issues and long and expensive trials. The presiding judge gives direc-
tions at the commencement of proceedings in order to identify the issues in
dispute and to make any orders to expedite the preparation for and resolu-
tion of the dispute. In New South Wales, Part 20 of the Uniform Civil Procedure
Rules 2005 provides a significant facility for the speedy resolution of pro-
ceedings by enabling specific issues to be referred to technically qualified
€xpert referees for hearing and report to the Court.

Other courts and tribunals. Outside the main hierarchy of State and Territory
Courts and the consumer and building tribunals, there are numerous spe-
cialist Courts, Tribunals, Commissions and Boards. They are often consti-
tuted as separate entities but may be operated within the administrative
structure and by the personnel of existing courts. These tribunals deal with
Matters of specialised administrative law subjects and often have prescribed

————

& 14. See [14.160],
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ey
: . cases more informal than that in or 1tnary COUrts. Some
procedures, ;n rpargnce drug courts, family \rlfolegce coucri Z or Specially oo
ave, for 1ns X i ¢ rs and dis
e gax - ecl)s which deal with indigenous offende putes.
stituted pan

t vears, some jurisdictions have established specialised buyj] ding il
In recent years,

~ .+ cdiction over residential building disputeg
iz W;thaix; l::v?re]e::zgtly subject to char.tge. 'I:he Domestic Buﬂding
fT(;Elr)nuSI'lZf \)A]ras created in Victoria in 1995 wfufrhfnimgcu 19981, hgs been :
Domestic Building List operating as part of VCAL. te1 3 :;r:sain Eml qmg
Tribunal, which operated for some years, has recent )(; be sorbed ing,
QCAT. In New South Wales NCAT has substantial juris 1c.t10.n over dC{mesﬁc
building residential disputes up to $500,000 and general jurisdiction in cop.

sumer claims up to $25,000.

|
The Land and Environment Court in New South Wales (which has the same ‘

status as the Supreme Court) has jurisdiction in relation to Planning and local
government appeals, environmental control and prosecutions and Yaluaﬁon :
disputes arising from compulsory acquisition of land."” The Environment
Resources and Development Court of South Australia and the Planning and
Environment Court in Queensland have similar jurisdictions. These matters
are dealt with in different ways in other jurisdictions, by special divisionsor
tribunals associated with Supreme Courts or by separate specialist tribunals. %
To facilitate the resolution of disputes concerning relatively small amountsof
money, goods or services, each jurisdiction has provision for various forums
to hear small claims. These adopt less formal and less adversarial procedures,
and participants avoid in :

Throughout Australia there has bee :
Commissions and Triby .~ @ varying range of Boards, C¢
.mgmn“ and Tribunalg adminis ring 2
Hes P Struc

country. There is 5 Federal® Structures
Work G "ederal ing :
Qt(::en(s:?and > O and separate State-bassg: tem, since 201
In New So e Souﬁ‘Australia&\ereamhd‘sysmlshw l » I
years addn:sﬂsle:] :ll:sm::“; Of-Ql'mﬁr Workers Cir '
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now addressed by the Workers Compensation Commission and the Dust
- Diseases Tribunal.

* Federal courts

- [1.170] Prior to the establishment of the Federal Court of Australia in 1977
- and the Family Court of Australia under the Family Law Act 1975 (Cth), the
- State Supreme Courts exercised jurisdiction in most Federal matters. The
- Federal Court assumed the jurisdiction of the former Federal, Industrial
- and Bankruptcy Courts. Its jurisdiction was initially limited to matters aris-
 ing under Federal law, including trade practices, intellectual property and

ederal administrative matters including appeals from the Administrative
- Appeals Tribunal.

- The Federal Court’s jurisdiction grew substantially, both as a result of juris-
 diction granted to it under various amending statutes, and the accrual of
isdiction for matters under common law or State law where there was a
lated Federal issue which could not be separated from the proceedings.
e State Supreme Courts could not, as a general rule, exercise jurisdiction
matters involving a claim under Federal law. The Federal Court also hears

eals from the Supreme Court of Norfolk Island.

e 2000, the Federal Magistrates Court, now the Federal Circuit Court,
‘had jurisdiction over less complex Federal matters. The Family Court
ustralia has responsibility for divorce proceedings, proceedings involv-
roperty of a marriage and custody disputes. These matters had for-
/ been dealt with in the State Supreme Courts’ family divisions and
ly Courts. As at mid-2018 there are proposals for the amalgamation
e Federal Circuit Court in its family law jurisdiction with the Family
and the transfer of the appellate jurisdiction of the Family Court to the
 States and Territories, the Commonwealth has created other judi-
quasi-judicial bodies concerned with administration of specific
legislation, or general areas of the law. Prominent among these are

nistrative Appeals Tribunal (AAT) which now incorporates the
and Refugee Review Tribunals and the Social Security Appeals
hers are the Australian Competition Tribunal, Copyright
tralia and the National Native Title Tribunal. The AAT has
sdiction in appeals or reviews of decisions of other tribunals

. ke o ,‘a,_.xb,‘,.
INDENY }ﬂ?‘b-.‘ L0 A 3 wi
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cross-vesting legislation was introduced in 1987 to overcome Jurisdicg;
conflict and to define jurisdiction as between the Federal Court and the .
(and, later, Territory) Supreme Courts. The scheme allows litigants to Chstat"’
the forum for their dispute, having regard to the issues involved and
court which it is considered is more appropriate to deal with thoge iSsueg,

The cross-vesting scheme also permits the transfer of Proceedings fron
one court to another, such as between State/Territory Supreme Coyps and
as between the Federal Court and the State/Territory Courts. The Federy)
Couri.: retains limited exclusive jurisdiction in some matters relating to trade
practices and certain industrial matters. Since 1994, the Federal Industrig]

Relations Court has presided over industrial law in the Fed '
lat th eral contex,
within the administration of the Federal Court. -

1
High Court of Australia %

The doctrine of Precedent

[1 .200] The de
A ,VEIOPme
making depended greaﬂ;t 1?; g:\lse law and its acceptance as a met

udges being willing to follow a
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approach and judge similar circumstances in the same way as had been pre-
viously. This process is known as “stare decisis” - standing by the decision —
and is the basis of the doctrine of precedent. Good reasons exist for such a
doctrine: for fairness and equality, to allow people to plan their actions with

certainty as to their legal consequences and to protect citizens against the
naked abuse of power.

What, then, is “binding judicial authority’
case is decided which are to be found in th
who decided the case. The judge writes
tains the reasoning and the expression of

decision. However, not everything a judge expresses in a judgment involves
the legal principles necessary to reach the decision. For convenience, lawyers
speak of the “ratio decidendi” and “obiter dicta”. Ratio decidendi literally is
the reason for deciding, or any statement or proposition of law on which the
judge relies to justify the decision. That is what is binding.

"? It is the principles on which the
€ reasoning of the judge (or judges)
or delivers a judgment which con-
the principles of law relevant to the

In the course of coming to a decision, the judge may discuss propositions or
make observations which do not directly relate to his or her decision mak-
ing. These are obiter dicta, or “by the way”. Obiter is not binding but is used
by counsel in other cases to advance their arguments when a new situation
arises, or when they wish to show that the facts in the new case are to be
distinguished from those in the previous case, and so the judge ought not to
consider a previous decision as binding but be swayed by obiter opinions.
A ratio or principle of law is rarely stated in.absolute or complete terms but
rather as a general principle to which exceptions may apply.

The practice of precedent, where principles of law established in previous
decisions are followed or applied to the facts of a new case, suggests that the
common law is relatively rigid. In reality, however, arguments will be pre-
sented to the judge to distinguish the facts of a subsequent gase and sq crgate
an exception to the general principle, or extend the opelratxon of a ppncq?le
to reflect novel situations or changing social attitudes.' A _)udge may cite with
approval a previously stated principle, further explain it or _d(?ubt its accu-
Tacy. A principle may be rejected or even o.v.err}lled where it is considered
to be wrong. These approaches allow ﬂex1b1hty in un-enacted law,'an.d thus
common law principles evolve. An example lies in the general. principle of
negligence enunciated in Donoghue v Stevenson (§ee [6.40]), _whlch has been

' in numerous cases since, as judges define and refine the extent of
Tesponsibility to one’s neighbour.
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. f courts. The basic principjac .
The doctrine presupposes a hierarchy o les il
apply to this hierarchy are:

Everv court is bound to follow the decisions of courts superior tg j; infy
o Every
same court hierarchy.

e The decisions of courts lower in the hierarchy are persuasive byt p,
ing, as are decisions of courts in other hierarchies.

e The weight and authority of such decisions w@ll fiepend on the statys o
the court in which they are given, and the proximity of those courgs

* Most superior courts are reluctant to depart f1.'om deci.siops made by
judges within their own court — they are considered binding, byt nof
immutably so. |

tbing.

Within the Australian court system, the doctrine of precedent operates .
specific formulations. In Magistrates Courts the decisions do not create prec- §
edents, and novel questions of law do not commonly arise. Usually a magis-
trate will apply statements of law made in the superior or Supreme Couxt;g
that hierarchy. At the intermediate court level, the judges will be more aware

of previous judicial propositions and entertain submissions of ¢
principles but will rarely find themselves exercising a lawmaking

They are bound to follow principles expounded in the superior court of th
hierarchy, but judgments of fellow judges are persuasive only.

0 iﬁl

Courts of Appeal a
tical terms the highes
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subsequently persuaded that it has itself erred in a d

: ecision. The High Court
is no longer bound to follow Privy Council decision

S.

Decisions of courts outside the hierarchy will be of relevance in deciding

cases. Decisions of the Privy Council, the United Kingdom Supreme Court
(until 2009, the Law Lords within the House of Lords), the English Court of

Appeal and the High Court of England will be of great persuasive value,
and until recently Australian courts were quite prepared to follow their deci-
sions. Lately, however, the High Court of Australia has shown a disinclina-
tion to follow the approach taken by the English courts, particularly in the

areas of negligence. For example, in Bryan v Maloney," for example, the High
Court expressly did not follow the House of Lords in D & F Estates Limited v

Church Commissioners for England® and Murphy v Brentwood District Council®
in relation to the duty of a builder to a subsequent purchaser of a house. The
High Court has since refined the law further, in Woolcock Street Investments

Pty Ltd v CDG Pty Ltd,* and further still in Brookfield Multiplex Ltd v Owners
Corp SP 61288.2

Judges in Australian courts will entertain arguments based on the decisions
of foreign jurisdictions such as New Zealand, the United States and Canada
but generally give lesser weight to those principles. They often are highly
influential, however, in the reasoning of the High Court which strives to
take due account of relevant developments in the law around the world.
Therefore, if a foreign development is adopted by the High Court, it filters
down into inferior Federal and State/Territory courts.

Relationship between case law and statute law

[1.210] Itis a general principle of the Australian legal system that.enacted
law prevails over un-enacted or case law. The supremacy of Parliament’s
authority can be seen in its right to alter any rule of the common lfiw. Some
Acts have even altered the fundamental rule that the prosecution in a crim-
inal case must prove the guilt of the accused b.eyond r.easonabl.e dout?t.
Parliament may nullify the effects of a judicial decision by introducing legis-
lation which implements an alternative law or, for example, closes a loophole
created as a result of judicial interpretation of a tax statute.

In practical terms, however, the concept of Parl.iament’s supreme authority
must be modified to take account of the functions of thg judiciary. Judges
are called upon to review legislation, interpret 'fhe meaning of statu:es and
apply them to particular situations. In doing this, they may in fact alter the

—

19. Bryan v Maloney (1995) 182 CLR 609. :
20. D & F Estates Limited v Church Commissioners for E;gland [
jo : C 398.
21, Murphy v Brentwood District Council [1991] 1 A
2. Woolcack Street Investments Pty Ltd v CDG Py Ltd (2004) 216 CLR S, i
2. Brookfield Multiplex Ltd v Qwners Corp SP 61288 (2014) 254 CLR 185 and see further, [6.50].
See also [1,120] as to other differences.

989] AC 177.
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intended meaning of a statute, OT widen or restrict its appi
ried interpretations of the Co g’rl\’hca y
mmonwegjg,
ealth'-t{

ers are cases in point.

originally
The High Court of Australia’s va
industrial and corporations pow
More significantly, the judiciary
tem to determine the constitutional validity of any piece of legislat:
recent years the High Court has flexed a judicial independencgli tion.
ple, in the Mabo and Wik decisions 1 its determination as to the OF eXam,
and extent of operation of native title in Mabo v Queensland (No 2 ~.. >tence
Peoples v Queensland,* and its determinations based on implied rig and Wik
Constitution, most notably freedom of political speech, about whl::r.g}h}ts e
vant cases are summarised in, for example, Hogan v Hinch.? 2

has the power in Australia’s Federg] <. ;




