eat of a legal action. The reality is that,

" . . . ing thr
discretion, not impulses, even with the looming s at least one legally—protected charac-

in today’s workplace, nearly every emplo}’ee OSSESSE e. sexual orientation, or disability to
teristic (e.g., race, color, religion, sex, nation dl orlflgm, :ﬁg , rotected conduct (e.g., organized
name a few) or has engaged in at least one a ek K8 ytiIZ)n complained about harassment
or participated in a union, filed for workers’ compensatiotl, of resources). An employee
or conduct the employee thought was unlawful e e lly when that person’s per-
may brandish one of these characteristics like a shield, eSPec_‘aldy kers from discipline
formance is being scrutinized. Employment laws do not shie dwor - lavl:smt
when it is warranted, and supervisors should not be afrau.i toactduetoa Il)) ; e S
Indeed, the failure to discipline someone when it is justified creates I()lro %IICIIS 7 ly
establishing precedent. It is better for managers to learn the law and confidently apply
standards uniformly and objectively. .

A final, compzlling re]ason fo); administrators to dellve into r.he. law Is so tha.t t}}ey
can capably assist in implementing worthy societal objectives. Equality, fairness, dignity,
economic well-being, strong familial relationships, and healthfulness are all goals that
employment laws impact—directly and indirectly. In notable instances, the government,
the largest employer in the nation, has led the way in complying with new workplace laws
and modeling desirable employer behavior, for example, by providing equal opportunities
to women, minorities, and the disabled. An administrator who comprehends policy objec-
tives as well as technicalities will reap personal satisfaction along with professional success.

Sull, even leaders who diligently stay abreast of legal developments will find them-
selves perplexed on a regular basis. Another overarching paradox in the legal arena is this:
"Those in charge are expected to uphold the law, but inherent complexities and uncertain-

ties make complying frustratingly difficult. Five commonly occurring factors explain much
of this disconnect:

1. Legal requirements and interpretations of themn are voluminous and dynamic, so
managers sometimes have the experience that “the more you know, the less you
b

2 ?uper‘l/isors should not hesitate to contact legal counsel for guidanée 'l;ut
ormal opinions take time and counse] mg be illj Hind init
informal opinions. y unwﬂhng i stand behm d initial,

3. A[?pl}-ring a statute is rarely straightforward, A law often contain;"; ' e:néml
pnnc_xple, but the apparent simplicity of such 5 Principle is usyal] E Ty
conditioned on the intricacies an €XCeptions created |y et L
agencies. For example, the Americ i T g 0 L
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:ted States. Exhibit 2.2 lists
tes and local ordinances affect the
| governments, for example, have
bove the national minimum, and
ader protections than those
ly conflict, and courts must
5. The term preempt gen-

OF EMPLOY

ent law in the Un

THE FOUNDATIONS

r source of employm

the main federal laws and their purposes but state flt’iltl;a
employer—employee relationship as well. St?tes and lo ;
created civil service systems, raised the m}nl.mum wage‘th =
passed anti-discrimination and anti-retaliation ]aws with Dr

found in national laws. Not surprisingly, these Jaws frequent
¢ body’s law preempts anothe

1 e governmen g ; ]
iszlll(;zer‘evf};:sﬂ zrtﬁ: diplacing effect that federal law ha:s on a conﬂlcnng or mf:ons;stgnt
state law under the Supremacy Clause of the U.S. Constitutiont (Article VI, Section ), but
it also refers to the displacing effect state laws have on conflicting local goyerment f)rdl-
nances. Confusion also occurs when Congress attempts to abrogate sovereign immunity by
passing laws purportedly giving state employees the right to sue their state err'lployers. The
Eleventh Amendment to the U.S. Constitution creates a federal system in which each state
is a sovereign entity that can be sued only if it consents to be sued. Congress can abrogate

ivocally expresses its intent to

this immunity only if it unequi do so and creates a remedy
congruent and proportional to the wrong addressed. In recent years, the Supreme Court

has held that Congress did not adequately abrogate this immunity in passing the Americans
with Disabilities Act (Title I, Employment), the Age Discrimination in Employment Act,
and the Fair Labor Standards Act of 1938; thus, state employees may not use these acts to
sue their state employers for money damages. Only states, not other political subdivisions
(such as cities), are immune from suits for damages under the Eleventh Amendment.
Judicial opinions are another source of employment law. The United States is a
written down in statutes or codes. Instead, the law is
built up successively, case by case, in written opinions of appellate judges. As a result, to find
the law on any given issue, in addition to reading any pertinent legislation, one must read
court opinions on the matter. In contrast, in a civil law system comprehensive statutes Or

Legislation 1s 2 majo

common-law system. Not all rules are

Exhibit 2.1 Keeping Abreast

How do administrators stay up-to-date with legal
changes? Most prefer to await policy directives
from their organizations, and this works well
rormally, but sometimes employers are behind
t?le curve and managers need current informa-
tion. The human resource department is usually
a good source to tap. Singular situations for line
manz_ag‘ers are routine events for human resource
aclm?mstrators, who have access to networks of

spec;al'ists and subscribe to niche publications
. S'tlll, it pays to develop an independent p;ér-
;i&czlov:f.eferofession.al association newsletters
nces are ideal sources of information

about the latest trends. The International Pub-
lic Management Association (IPMA) publishes:
a manager-friendly newsletter that covers legal
issues. Leading newspapers follow legal develop-
ments, and resources abound on the Internet. Of
particular note is the Catherwood Library at the

Cornell University School of Industrial and Labor -

Relations, which houses a vast collection of labor
and employment law materials accessible through

a user-friendly subject guide (http://www.ilr

cornell.edw/library) and the Society for Human
Resource Management (SHRM) (http://www

.shrm.org).
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making it difficult to determine whether minor distinctions should alter thejr
decision making.

5. Legal requirements may be crosscutting, so that compliance with one directive
conflicts with the requirements of another. For example, antidiscrimination laws
rfaqujre swift corrective action to stop harassment, but civil service laws require
ume-consuming, fairness-ensuring procedures prior to discipline.

In light of these many challenges, the prudent course for a manager would be to call a
uman resources professional or attorney before taking any action. While managers should
consult with legal Xperts regularly, the reality is that they must make choices daily about how
work is to be performed, often with little time for input from others. This chapter provides

employers to manage their workforces and operations in efficient ways; (2) the rights
that employees have to economic security, privacy, and other matters; and (3) the inter-
est of governments to pursue social objectives through public policy. The balance struck
varies from situation to situation and changes dynamically over time. Indeed, as attitudes,
social norms, and economic conditions change, previously resolved issues may resurface
(e.g., health insurance benefits for family members may extend to same-sex partners/
spouses) and new areas of contention arise (e.g., whether veterans with posttraumatic stress
disorder have a disability that must be accommodated).

In reading this chapter, note its emphasis on the rights and responsibilities of individual
employees—in other words, employment law. Chapter 11 discusses lzbor lrw—the collective
rights of employees to organize and bargain in public sector workplaces. Since 1960, the
trend has been toward more direct government intervention into employees’ individual rela-
tionships with employers, and the result has been a proliferation of employment law statutes,
litigation, and court decisions. Sdll, in the United States union membership is higher in the
public sector than in the private sector, so the 7ules applied to agency workplace issues are
often found in collective bargaining agreements, not the law. In these instances, disputes are
resolved through grievance procedures, not lawsuits. This chapter’s focus on legal processes
also means that alternative dispute resolution methods (see Chapter 10), such as arbitration
and mediation, receive little attention here. Yet, more than 90 percent of employment-related
disputes initiated in judicial forums settle before trial, often as a result of mediation.

"The chapter begins with a review of a few foundational principles and then shifts to

a discussion of specific activities. Disciplinary procedures‘, sp_eech and political activity,
compensation and scheduling, health and safety, and the individual liability of employ-
ees are examined. Next, searches, pre-employment investigations, and post-employment
references are reviewed. The last part of the chapter explains how anti-discrimination
and anti-retaliation laws affect the employment relationship. For each topic the relevant
laws are identified and discussed. After studying this chapter, a student should be able to
examine a policy, such as a dress code, explain the legal provisions that apply to it, and
determine whether it is permissible. Checking agency decisions against current regula-
tions to ensure they are lawful is an ongoing process. Exhibit 2.1 discusses strategies for
staying up-to-date.
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Exhibit2.2 Overview of Selected Federal Employment Laws

42 U.S.C. § 1981 (Civil Rights
Act of 1866)

42 US.C. § 1983 (Civil Rights
Act of 1871)

42U.S.C. § 1985

Age Discrimination in
Employment Act
Americans with Disabilities Act

Civil Rights Act of 1964, Title VII

Civil Rights Act of 1991

Consolidated Omnibus Budget
Reconciliation Act of 1985

Consumer Credit Protection Act

Electronic Communications
Privacy Act

Employee Polygraph Protection
Act

Employee Retirement Income
Security Act

Prohibits intentional discrimination based on race or ethnicity in the
making and enforcement of contracts (including employment).

Prohibits public sector employment discrimination based on race,
color, religion, sex, or national origin. Section 1983 is the exclusive
tool for bringing suit against individuals acting under “color of law”
or public entities for the violation of rights guaranteed by the United
States Constitution, including the free exercise of speech, religion, |
and expression.

Prohibits conspiracies to deprive citizens of equal protection of the
law or equal privileges and immunities under the law. Can be used
to challenge public sector employment discrimination with Section
1983.

Protects workers age 40 and over for adverse employment actions

based on age, including hiring, promotion, and termination decisions.

Prohibits discrimination against qualified individuals with disabili-
ties. After the U.S. Supreme Court issued several decisions narrowing
the ADA's scope, Congress amended the Act in 2008 and broadened
its application. :
Prohibits employers from discriminating against employees in hir- |
ing, promotion, and termination decisions based on race, color, reli-
gion, sex, or national origin.

Amended Title VI and other employment laws to provide the right to
trial by jury and the recovery of emotional distress damages.

Mandates an insurance program giving some employees the ability
to continue employers’ group health insurance coverage after leaving |
employment.

Regulates the use of credit reports by employers. Limits the amount
of an employee's earning that may be garnished and protects employ-
ees from being discharged because their wages have been garnished.

Title 1, The Wiretap Act, prohibits employers from intercepting wire,
oral, and electronic communications.

Title II, the Stored Communications Act, prohibits employers from
intentional unauthorized access to stored communications.

Limits the uses of lie detectors by private employers with respect to

employees and job applicants. The act does not apply to governmen-
tal employers.

Establishes minimum standards for health and pension plans in
private industry.
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(Continued)

Equal Pay Act |
Fair Labor Staridards Act

Family and Medical Leave Act

f}ehetic Infonnétioh Nondiscrlmi-
nation Act of 2008

Health Insurance Portability and
Accountability Act

Immigration Reform and
_Control Act

Occupational Safety and
Health Act

Patient Protection ahd Affbrdable
Care Act

Pregnancy Discrimination Act

Rehabilitation Act of 1973, Sec-
- tions 501 and 505

Uniformed Services Employment
and Reemployment Rights Act

Whistleblower Profection Act

States, specialized federal and state statutes do provi
but legislatures still leave gaps for courts to fill,
in developing and memorializing the law,

" 'Protects perso‘n‘rie'i froin fetaliato
' - faith, they object to agency misco

Prohibits employers from paying men a_nd women c;ifferent wage
rates for equal work on jobs that require equal Slflll. effort, ang
responsibility and are performed under similar working conditions,

Sets minimum wage and overtime pay standards with notable excep-
tions, sets standards for record keeping, and regulates the employ- |
ment of minors. !
Requires employers of 50 or more employees and all public agencies
to provide up to 12 weeks of unpaid leave to eligible employees for
the birth and care of a child, adoption and placement of a child, or
serious illness of the employee or immediate family member.

Prohibits employers from discriminating on the basis of genetic
information, requiring genetic testing, purchasing or collecting
genetic information, and disclosing genetic information. o |

Protects the security and privacy of health data.

Prohibifé ejrhplbjrers frorh_ knowingly hiring or recruitin g irhmi’g.ré'r-lts '

_. who do not possess lawful work authorization.

Regulates safety and health conditions, including exposure to a vari-
ety of health hazards.

Requires employers with at least 50 workers to provide health insur-

ance coverage to any employee working an average of 30 hours perg
week. _ =
Amendment to Title VII, prohibits discrimination on the basis of

pregnancy, childbirth, or related medical conditions.

The first civil rights statute for workers w
entities that are recipients of federa] funding, |

Protects the employment rights of National Guard and Reserve mem-
bers called up to active duty.

ith disabilities; applies to j

Iy adverse action when, in good |
nduct, sH i aaaiiniee C bl

: cou . -
dents established by superior courts. In essence IS generally should abide by prece

> the federal and state court systems have 2
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pyramid structure. In the federal system, the U.S. Supreme Court sits at the pinnacle, the
12 federal circuit courts (appellate courts) make up the middle, and the 90 federal district
courts (trial courts) constitute the base. For a court’s opinion to be a controlling precedent
or binding precedent, it must have been written by a court directly up the pyramid from the
lower court. The Supreme Court’s interpretation of federal law controls all the circuit
and district courts, but a circuit court’s opinion binds only the few district courts located
directly below it on the pyramid. Often, circuit courts disagree on a particular principle,
and a district court is restrained by the ruling of its particular circuit court; however, if a cir-
cuit court has not ruled on an issue, a district court may choose to embrace a well-reasoned,
nonbinding opinion of another circuit, treating it as a persuasive precedent. '

Federal and state constitutions create legal rights as well. In the U.S. Constitution, the
First, Fourth, Fifth, and Fourteenth Amendments conspicuously shape the employment
relationship. Constitutional rights may be asserted both defensively and offensively. The
most common defensive use is by criminal defendants. A person asserts a right offensively
by bringing a civil suit. In litigation, a constitutional right frequently is paired with a statute
implementing that right. For example, 42 U.S.C. § 1983 (commonly referred to as Section
1983) allows a person whose constitutional right has been violated to sue the responsible
public official or governmental body for money damages, and, like many other federal laws
cited above, provides attorney’s fees for the prevailing party.

With all these potential sources of law, where should a manager who wants to pro-.
hibit employees from wearing sagging pants start looking? If a federal agency enforces or
administers a statute, the agency’s rules, regulations, compliance manuals, and guidances
provide detailed explanations about how to apply it. The Equal Employment Opportu-
nity Commission (EEOC) and the U.S. Department of Labor are responsible for most
federal employment laws, and they publish voluminous materials on those laws. State agen-
cies enforce and administer state employment laws and publish related materials, but they
rarely provide the comprehensive assistance that federal agencies do. While an agency’s
interpretation of a statute is not binding on a court, courts generally defer to agencies
because of their expertise. :

As you read this chapter, notice the differences among criminal, civil, and admin-
istrative laws and procedures. A criminal law dispute occurs in court and involves the
government on one side and a person believed to have violated the criminal code on the
other. The government seeks to punish the defendant, and extensive procedures focus on
protecting him or her from wrongful conviction: A defendant is entitled to a jury, is pro-
vided an attorney if unable to afford one, does not have to testify, and can be found guilty
only if the government proves its case very convincingly (beyond a reasonable doubt).
Civil law disputes take place in courts, usually but not always before juries, and involve
Private or government parties seeking to determine their rights under the civi] laws; often
the goal is to obtain an award of Imoney to compensate for a physical or economic injury.
Each party usually pays its own attorney or self-represents. The person bringing the claim
‘hust prove it by a comparatively low standard (a preponderance of evidence), but elaborate
Procedures still allow each side to vigorously present its own allegations and undermine
those of the opponent. The emphasis remains on protecting the parties from an €rroneous

resul; consequently, these cases take a long time. Exhibit 2.3 shows the progression of a
basic civil lawsuit.
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Administrative law disputes are handled by

judge holds an evidentiary hearing to determin
decision. The process permits politically selecte
shape policy. Disputes involve the governmen
sion of the government (denying or disciplining
a benefit) on the other. Procedural rules favor sp
motions, and little discovery. Parties pay t
represent because they cannot afford counse
analytically can be difficult because a
sider the example of a police officer w

d

LK

Exhibit 2.3 Basic Civil Lawsuit Flowchart
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an arrest: A prosecutor may charge the crime of battery, the victim may sue for civil money
damages, and the police standards commission may discipline the officer’s certification.
The last foundational principle to bear in mind throughout this chapter is the notion
of a remedy. When evaluating alternative courses of action, for each one a manager should
ask, “If a lawsuit is filed and the employer loses, what will the remedy be?” The remedy
is the concrete risk. Directing a driver to operate a school bus with faulty brakes could
be costly, but firing a habitually tardy nurse who should have been suspended probably
means reinstating him. The remedy is determined by the legal claim being made and
the losses suffered. Possibilities include hiring, reinstatement, retroactive seniority, rea-
sonable accommodation, back pay, front pay, declaratory statement, injunction, court-
ordered affirmative action, medical costs, emotional distress damages, punitive damages,
attorney’s fees, expert witness fees, and litigation costs. In addition to quantifying the
risk, the remedy is illuminating for another reason: It reveals the importance that society

places on the right involved. A famous legal maxim holds that “where there is no remedy,
there is no right.”

THE EMPLOYMENT RELATIONSHIP

An employment relationship is formed when parties exchange promises about duties,
wages, hours, and benefits. Employers have policies and forms that define the arrangement,
but legislatures and courts have added terms to it. At-will employment is the relationship
predominantly used by American businesses, and governments use it as well (Bowman &
West, 2007). In its pure form, it means that if the parties do not specify the duration of
employment—and most do not—either party may terminate the employment at any tinze,
for any reason (other than an unlawful one). Supporters claim that the relationship upholds
freedom of contract and fairly balances the interests of employers and employees because
either may sever the relationship. But critics point out that many workers need their jobs
more than their employers need them, so at-will employment opens the door to abuse. It
permits an employer to refuse to hire members of disfavored groups, to engage in oppor-
tunistic firings, and to punish employees for behaving in socially undesirable ways. It also
subjects families to uncertainty and hardship based on employers’ whims. To ameliorate
these effects, lawmakers and courts have carved out exceptions to at-will employment that
make it unlawful for an employer to take adverse action against an employee for specific
bad reasons. The civil rights laws are the most well-known example. As a result of these
exceptions, at-will employment now means something different: If the parties do not spec-
ify the duration of employment, either party may terminate it at any time, for any lawful
reason. From a manager’s perspective, this means that even at-will employees have many
rights that cannot be violated.

In the public sector, many employees do not serve at will. Schools
annual contracts to ensure that teachers stay for the entire academic Vi
tenure systems to protect teachers’ academic freedom. Governments us
tems to guard against patronage. In these relationships, employers pr
that they will be discharged only for cause. Legislatures and courts have
to these arrangements as well. The Supreme Court has ruled that when a law, rule, or
understanding creates an expectation of continued employment in a government job, then
employees possess a constitutionally protected property interest that cannot be taken away

and colleges use
ear, and they use
e civil service sys-
omise employees
added conditions
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ublic employer ta
without due process. The Supreme Court has also ryled th?t(;‘:::lna:lc)l state colt)ls(?i(tutiol:\t:
adverse action against an employee it is state action, ?0 f‘_f Sosiiof speech ot Feeadp,
protections apply. As a result, employees SRBERES & reg unished if their conduct
of association or assert the right to privacy at work cannot be P il it
falls within the ambit of one of these constitutional protz?cnons. zate ey
section, consider whether these arrangements in the public St;m‘)rt(; " S employeest;’
compared with at-will employment, more equitably balanc.es : :hm flexibility of govern:
employers, and the government, or whether they unduly limit the
ment employers.

BALANCING EMPLOYER, EMPLOYEE, AND
SOCIETAL INTERESTS

This section examines the law’s attempt to balance employer interests, employee ng.his,
and social objectives in six areas: furnishing due process, taking adverse personnel action,
safeguarding free speech and political activity, providing compensation and work sched-
ules, protecting health and safety, and holding employees individually liable.

Procedural Due Process and the Taking of Property and Liberty

The Fifth Amendment (applicable to the federal government) and the Fourteenth Amend-
ment (applicable to the states) forbid the taking of “life, liberty, or property without due
process of law.” Odd as it may seem, based on the definition of the word properzy in these
amendments, this includes the right to continued public employment, referred to as a property
interest. When an employee has a property interest in a job, he or she also has procedural
due process rights. As a result, the employee may not be disciplined seriously unless
procedures designed to guarantee fairness are followed. Managers (and courts) grapple
with two questions that flow from this proposition: (1) What guarantees create a property
interest? and (2) If one exists, what procedures must be followed to give an employee a fair
opportunity to affect the result? y

In Board of Regents v. Roth (1972), the Supreme Court explained what promises raise

government emploment to the level of a property interest. The employee must have a
legitimate claim of entitlement to continued employment based o cod

itly agreed-upon contract terms. Generally, academic employees with tlefifd rulez;I o;‘ exPéxc(;
civil servants with permanent (non-probationary) status and the e ure and classifie
charged only for cause fit this description. tory right to be dis-
As for the procedures required, prior to 1985.
employee with a property interest th:) was facing s’el:ixss(;lilslgmi?t()()d that " government
of the charges and a post-termination bearing in front of 5 neutralp lge was entitled to notice
Education v. Loudermill (1985), the Supreme Court helq that due] ;rfcj.;glg Cleveémzid Boazc; t?f
emanded an add1-

1y. Only jn

must act quickly may a pre-termination hearing be omj

rare situations when an employer
tted.!
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The Due Process Clause also prohibits government§ from depriving citizens of their
liberty without a fair process. When a public employer .dISChal‘gCS someox_lel fo]:n a sthm;:-
tizing reason, such as an immoral act, and the allegation becomes publicly hown, the
employee, on request, must be provided a hearing to han: the chance.to cle:ar er natr;:e.
Otherwise, her ability to obtain another job is unjustly limited. In practice, this means that
sometimes a probationary or exempt civil servant still must be prov1de:d a postjtemu%zftll]on
hearing. If the employee prevails, the discipline is nullified, but she is not reinstated; her
remedy is her liberty to seek other jobs with a clean record.

Adverse Action

Discipline of or the negative consequences to an employee (covered in Chapter 10)
are two examples of the concept referred to as adverse action. This term encompasses
any action which constitutes a serious and material harm to the employee., such as
termination, suspension, salary reduction, and demotion. Other measures which aff.ect
employees (e.g., reprimands, transfers, alteration of duties, changes in schedule, denials
of promotion), may not be serious or material enough to meet the legal definition of
adverse action for anti-discrimination and other laws, but may be sufficient to trigger
protections under anti-retaliation laws. The right to challenge adverse action has been
created chiefly by statute. It is a critical component of civil service systems designed
to ensure that discipline and hiring decisions are based on merit, not patronage. Civil
servants in classified (covered) positions have this right. Probationary employees and
individuals in unclassified (uncovered or exempt) positions do not, so they are truly az
will. Staff members who initially have the right to challenge adverse action may lose it by
being promoted to an exempt position or by having their positions reclassified as exempt,
a practice utilized extensively by some states (Bowman & West, 2007). Adverse action
rights are created by statute, but the procedures also provide the due process required by
the U.S. Constitution. In addition, the evolving definition of what is and what is not an
adverse action is largely the product of appellate court decisions. . |
Either unsatisfactory performance or misconduct may prompt adverse action. The
process followed often differs depending on which is involved. The
the ideal time to weed out employees who are unable to do their jobs. Once they become
permanent, prior to adverse action for unsatisfactory performance, an employer may be
required to notify them of deﬁcie.ncies, Provided them with an explanation, give remedial
assistance if necessary, and allow time to improve. The purpose of the process is to Improve
performance by reducing deficiencies. Written performance evaluations (discussed in
Chapter 10) are critical for identifying initial problems as well as improvement or lack
thereof. As a general matter, for private employers, this process is required by the custom
and practice of the employer; that is, how has the employer dealt with this in the past?
Al imahes e sopersscn b o e ke Secious isciling us
de p £h ’ lg ) BET, a repr esentative from the personnel
partment, and one ot the employer's attorneys. This group reviews the supervisor’s rec-
ommendation for discipline and, if necessary, requests an investigator (within the agen
or from the outside) to interview witnesses, gency

and prepare a report. After reviewing the in

probationary period is
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whether the employee’s conduct violates agency stan(.:lar ds.—the Cﬁmet?;e:;orllhanq'
if it does, selects 3 penalty. If the alleged misconduct is serious, w enscorted ?r OVee i
apprised of the charges she also miay be suspended and perhaps even e om the
premlses.. , ide cause for djgs¢

Typically, a civil service statute or rule lists offense§ t}'i‘at provi S
pline. Florida’s civil service statute, for example, prohiblt? poor Perf(')rmar?ciz, I:jegh_.
gence, inefficiency or inability to perform assigned duties, msubor‘dmatl(lm, violation of
the provisions of law or agency rules, conduct unbecoming a public emp Ool}gaeknnscqn-
duct, habitual drug abuse, or conviction of any crime” (Florida Statutes, 2 . )-_ gencies
maximize their discretion by making lists of offenses open-ended (e.g., misconduct
includes, but is not limited to”) and by incorporating standaic!s located outside the
statute (i.e., “violation of the provisions of law or agency rules” incorporates all rules,
directives, policies, regulations, and internal operating procedures pr omulgated by the
agency and its subdivisions). Wherever they are located, agency cause standards 5}{0‘11‘1
be clear enough to apprise employees of what is prohibited and to prevent unbridled
agency discretion (Gertz, 2001).

Public employees may be disciplined for off-duty conduct within limits. Usually the
charge is “conduct unbecoming a public employee” or “conviction of any crime.” Law
enforcement officers and teachers, especially, are held to high standards, but all govern-
ment leaders worry about their agencies’ reputations being sullied by off-duty behavior,
Generally, a mexus, or demonstrable connection, must exist between the off-duty mis-
conduct and the job. A school employee, for example, likely could be terminated for any
off-duty misconduct involving illegal drugs due to the government’s strong interest in

maintaining drug-free schools, However, a firefighter arrested for off-duty conduct which
is unrelated to his duties may retain his job.

tive bargaining agreement, but, depending o the terms
have to pay at least some share of the cost of arbitratigy,
On a related matter, a person who is terminate
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Freedom of Speech

1()3111?:](12; ((]12 l"]lfcferliiiﬁl:;f& their free speech ri ghts when they enter public cmployfncnt;
introduction. The Fi\rqt AIOl}S ((l)n them, as dlscussc':cl‘ by the pa r:}dox of democracy.m ic
s of soch st Amendment, WhllC]l p‘mh.ll.n.ts thc. making of any law abridging
o R PTO'CCCFS a citizen’s right, in limited circumstances, to speak out on
matters of public concern. In Pickering v. Board of Education (1968), the leading case in this
area, the Supreme Court balanced employees’ speech rights against the need for workplace
efficiency. The ca?c concerned a teacher who wrote a letter to a local newspaper criticizing
:2:1181::(1)11(21?:1}:3;:;(1 ’br ﬁnégﬁ tp;'(l)(l)lxr‘ll(tlxilsl ;tng] m;bscquentl)i was di‘smisscd for dis}oyalty an(’l,
¢ letter addressed a “matter of public concern
and had not unduly disrupted operation of the school district. Consequently, it held that
g e T A e e sion 3 ot s
{1 rnhatbiesths speasly was“; rtzltatizranfemll)) ](I:»yer may ta eda verse action, a €o :
of public concern and (2) whether the disruptive
nature of the speech justified the adverse personnel action. To enforce his or her First
Amendment rights, an employee must file an action in court.

Trying to determine what constituted a “matter of public concern” proved confusing,
so in the 1983 case of Connick v. Myers the Supreme Court clarified that the speech must
relate to a “political, social or other concernpof the community.” Connick centered on a
district attorney who was dismissed from his position after he circulated a questionnaire
to coworkers soliciting their opinions about office management. His speech did not qualify
for protection, according to the Court, because it concerned primarily matters of personal
grievance, not public policy. After Connick, courts repeatedly held that frustrated, disgrun-
ded staff members who vented their personal disagreements were not speaking about mat-
ters of public concern.?

C(I))nfusion also arose about whether a comment made as part of person’s job was
protected. In Garcerti v. Ceballos (2006b), the Supreme Court ruled that an employee’s
expression “made pursuant to official responsibilities” is not protected by the First Amend-
ment. Ceballos, a district attorney, wrote a memo to his superiors recommending that a
case not be prosecuted because he suspected that the sheriff had lied in the affidavit used to
secure the search warrant. Ceballos claimed that he was moved to a less desirable position,
transferred to a different courthouse, and denied promotion as a result (Garcetti v. Ceballos,
2006a). The Court denied his claim ‘bec:-mse be .m:‘ad.e the comment as part of his ij.
In light of Garcetti, a supervisor considering dls.c1p11n1ng_an e.mployee f-or an expression
should ask a preliminary question before app!ymg the P‘zc/:ce'rz_ng balancing test:lWas the
speech made pursuant to the employee’s ofﬁcml responsibilities? If the answer is yes, the
First Amendment is no impediment. . e

Critics of Garcetti claim thatit will deter employees from raising legitimate concerns,
and that whistleblower statutes will not overcome this reticence (Gertz, :2007). Almost
all jurisdictions have enacted legislation protecting personnel from retaliatory a_dv.erse
action when, in good faith, they object to agency mlsconduf:t. But safeguards are lm,ute.d.
For example, the Whistleblower Protection Act O_f 1989 shields a federal employee’s dis-
closure of gross mismanagement, waste (?f funds, illegal acts, misuse of funds, and danfger
to public safety or health. A victim initlal!y must steek assistance from the U.S. Of ice
of Special Counsel, an agency charged with stopping prohibited personnel practices.
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If unsatisfied, the whistleblower may request 2 hemltltgo?::; and prove that the :d\f:::
Protection Board, where the person must pay ff”.‘ d civil action for money damages iy,
action was retaliatory. An employee may ”0:;?:§;e;re5ident Obama signed the Whjs_
: animous Congress pas _ . ope

(l':l(:ll)ll.:)vz:rzl)orgé:ti‘cl:rll EnhancemengAct 0f 2012, which dosed ]uflmtjgsyufgzieiiozfih?les
to and enhanced and broadened the protections afforded employ i dg'lE:l
Whistleblower Protection Act of 1989. Generally sta-ted, thf! :;)rlnen m:,hjsdeb] 0;6 W (;
disclosures received protection, enhanced the remedies availa ; toa T andh oo T, an

provided procedural enhancements which benefit employees. State W de for t i
utes vary, and some, such as Florida’s Public Whistle-blower Act, provide for temporary

reinstatement, full reinstatement (or front pay alternatively), back pay, lost benefits and
attorney’s fees.

Political Activity and Affiliation

During the 19th century, public employees routinely campaigned and raised funds for
the political parties or executives who appointed them. Now, government workers are
limited in the political activity in which they may engage by the federal Hatch Act of
1939, as amended, and state and local /ittle Hatch Acts. These laws restrict a person’s First
Amendment right to political expression, which courts allow because they reduce political
coercion of the bureaucracy and promote a nonpartisan, efficient government workforce.

Congress retreated from some initial broader restrictions because it feared that denying
so many Americans their right to engage in politica] act;

; - vity was negatively affecting the
quality (?f democracy. The impact of this retreat—whether it is re-po%iticizil}ig the bu;eau.

salary is paid for completely by federa] 1(11:? ;I:'g el e SR
The U.S. Office of Special Counsel publig::}?nt&
advisory opinions to government employees ¢q al
cutes violators. In 2014, that office publisheqd e
downloaded from the office’s website 4

t ’
Sept%202014.pdf. https:

gu‘ide to the Hatch Act, provides
a lrevampla;1 ng.political activity, and prose-
//os bed guide, which can be viewed and
C'gOV/ResourceS/HA%ZOPamphlEt%ZO
VVha_t ?appens Wht?n a victorioys politica] |
current civil servants with loyal party sy al leader taeq office
discharged only for cause, are Protected EESrter
] ex

s? Classiﬁ <.
: ed civil se ho may be
not. Here, the First Amend : eMpt cive Tvants, who m
ment poten?ally bars i “c,;;llbiervants, who serve at will, ar;
N Elrod 4 Cause it forbids adverse acti®
wed only if e Birng (1976), the Supreme Court hel

nd wants to replact

based on beliefs as well as opy speech
that patronage dismissals are allo .

making or confidential Position, [ . '€ person b : ;
rulix_ug and explained that paryy a'fm?;e.r, M Brang; , ieli?g dlSCharged accupies a policy”
the job. A decade later, in g, Hon myg be e (1980), the Court refined i¥

. . lan 2. e . ece

this holding to personne] actiong othpflbflcan Paryy ofI;S'arY for effective performance of
transfers, and recalls. Now, 5 save er thap, dige linojs (1990), the Court extende
decisions must show thar j imen

: 1 ~—I . 3 jon$

IS necessyry, ader useq Deluding hirings, promti_tt‘}‘:ese
par a % ., 0

erform, Mgs, ty affiliation for any
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compensation and Scheduling

If a worksite is unionized, the collective bargaining agreement likely addresses the mat-
ter of wages. The primary statute covering the right to compensation is the Fair Labor
Standards Act of 1938 (FLSA), enforced and administered by the U.S. Department
of Labor. The act prohibits child labor, mandates a minimum wage, and requires that
overtime be paid, at one and one-half times the regular rate, for all hours in excess of
40 per week. State and local governments may substitute compensatory time off (referred
to as comp time), at the rate of time and one-half, for overtime. The FLSA applies to
federal, state, and local employees, but lawsuits against states by private citizens are
barred by Eleventh Amendment immunity. Many states and localities mandate a mini-
mum wage higher than that in the FLSA.

Certain FLSA provisions regularly are the foci of lawsuits—for example, the
white-collar exemptions. These exemptions were created to excuse employers from paying
overtime to highly-compensated and managerial employees. Employees engaged in an
executive, administrative, or professional capacity are exempt from both minimum wage
and overtime requirements. An exempt individual must be paid on a salary basis, earn
at least $455 per week (just over $23,000 annually), and meet certain criteria showing
supervisory duties, independent decision-making, and/or management responsibili-
ties. In 2013, more than 7,000 FLSA lawsuits were filed, many of which claimed that an
employer misclassified an employee as exempt to avoid paying overtime and minimum
wages. Another way organizations sidestep FLSA requirements is by mislabeling workers
as independent contractors or interns rather than as employees. The Department of Labor has
definitions for each category, but the boundaries are blurry.

Conflicts also erupt over whether idle time is compensable work time. Waiting
time, on-call time, sleep time, travel time, and rest and meal periods all raise this ques-
tion and require managers to examine the precise facts and to look for specific rules
and guidance from the Department of Labor. The FLSA has complicated overtime
exemptions for firefighters and law enforcement officers, and agencies with these posi-
tions should designate and train personnel to master them. Off-the-clock time spent
responding to phone calls, texts, and e-mails must generally be counted as work time
and compensated.

The 1963 Equal Pay Act amended the FLSA to require employers to pay men and
women equal wages for equal work, unless an employer can justify the differential by
seniority, merit, piecework, or any factor other than sex. Equal work means that the skill,
effort, responsibility, and working conditions are equal. The work need not be identical,
but significant portions of it should be. A plaintiff must find one opposite-sex comparator
who is doing equal work at a higher rate and may use statistical evidence of gender-based
disparity to buttress a claim. An employer found guilty may comply with the act by
raising the rate of the lower-paid employee. (Chapters 7 and 8 cover pay and benefit
programs,)

Public sector pensions are prized by government employees, who see themselves as
agreeing to lower wages than they could earn in the private sector in exchange for the
Promise of a secure retirement, but that promise may be illusory (see Chapters 10 and
11). In the past decade, state and local governments have cut pension benefits by enacting
laws, using ballot initiatives, and declaring bankruptcy. The Employee Retirement Income
Seclll‘ity Act (ERISA) is the main federal law governing private sector pensions, but no
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ion benefig
¢ reduces pensio o
vernmen AL
s, As a resulty whena go gabout contract principles and Prope
i e Y ?: m state to state and worker to Worker.
o

stitutional provisions, state statu p’roteCtiorl varies ¢ allowed reductions in bage ben.
rights determine legal outcomes. rts have N0

ichts. Cou uce scheduled cost-of-Jjy;
Retirees have the greatest rights e to red led cosof ;
etirees innesota W ¢ employees, ation s |oo

efits, but Colorado and Minne

: do,and O
: followe Arizona, Colorado, regon,
adjustments, and others locales fo through the CO::SI;::ijCd to current employees, B,

clear; many cases are still wending ot had be P S
d future benefits that 14% been protected, ns th
courts have protecte past service ha;;‘lo rida and the city of Atlant, cut

in Maryland, only benefits based on tate O e
govergnent could cut future benefits. The s 3t employees’ contributions. Rhode Islapg
f curren 80 percent to 75 percent of salary,

benefits by increasing the percentage 0 featn :
raised the retirement age and reduced payments ue or change pension p!ans (Munne]] &

For new hires, governments are free to discog-g;l is meaningless if there is no money, byt
Quinby, 2012). Ultimately, the right to a pen at governments adequately fund pensjop

i limited ability to ensure th : .
Eans, o o e e st h fands wisely. The Pension Protection Act of 200

addressed problems with underfunded private pensions, but not }()iul)}ic SC::ICI)CS(; 1; ?‘tflf;llFlzalt]ion
raises complex legal issues about pension rights that are beyon P S Short

i i 8
mr;zzi((ﬁwéi};ggeﬁiﬁfé 1tzgm)isconduct. Forfeiture laws .in at le.ast 13 states allow
public employers to withhold pensions from employees for Imsbt?hflVIOI'.. Depf:ndmg on
the state, misbehavior may be defined as a felony conviction, administrative misconduct,
or conviction of a particular crime.

Scheduling largely is left to employers’ discretion, but workers have some rights;
Under the Patient Protection and Affordable Care Act (ACA, popularly known as
Obamacare), employees who are nursing mothers must be provided break time and private
places to express milk. Anti-discrimination statutes give those with disabilities and religious

Health and Safety

In 2016, there were 497 f.
-l 3l occupggiorat - .
States. The injuries oceurred mog l;?:ttlor}al "Wuries 1 5
security, construction, gy, i €Nin the ; 80vernmen workers in the United
y

ANSPOrtge Cate & ) )
LI of fonfaal pyby, : "ation, g utilig SO%es of police protection, nations!
i 5

: lteg
" Mjurieg ;o unavai(Bureau of Labor Statistics, 2016)

fabl. People may suffer harm 0"
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