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THE COLOR OF DEATH:
Race and the Death Penalty

We may not be capable of devising procedural or substantive rules
to prevent the more subtle and often unconscious forms of racism
from creeping into the system .. . discrimination and arbitrariness
could not be purged from the administration of capital punishment
without sacrificing the equally essential component of fairness—
individualized sentencing,
—SUPREME COURT JUSTICE HARRY BLACKMUN!

In January 2003, lllinois Governor George Ryan ignited a national debate by
announcing that he had commuted the sentences of all of the state’s 167 death
row inmates to life in prison.” He justified his unprecedented and highly con-
troversial decision, which came three years after he announced a moratorium
on executions, by stating that “our capital system is haunted by the demon of
error: error in determining guilt and error in determining who among the
guilty deserves to die.” Governor Riyan, who left office two days after mak-
ing the announcement, also stated that he was concerned about the effects of
race and poverty on death penalty decisions. He acknowledged that his decision
would be unpopular but stated that he felt he had no choice but to strike a blow
in “what is shaping up to be one of the great civil rights struggles of our time.”
Similar views were expressed a decade earlier by Supreme Court Jus-
tice Harry A, Blackmun, who announced in February 1994 that he would
“no longer tinker with the machinery of death” In an opinion dissent-
ing from the Court’s order denying review in a Texas death penalty case,
Blackmun charged the Court with coming “perilously close to murder”
and announced that he would vote to oppose all [uture death sentences. He
also stated that the death penalty was applied in an arbitrary and a racially
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discriminatory manner. “Rather than continue to coddle the Court’s delus
that the desired level of fairness has been achieved and the need for regulan
eviscerated ” Blackmun wrote, “I feel morally and intellectually obligated sim
to concede that the death penalty experiment has failed.”

Governor Ryan and Justice Blackmun are not alone in their assessment
the system of capital punishment in the United States. Legal scholars, civil lib
tarians, and state and federal policy makers also have questioned the fairnes:
the process by which a small proportion of convicted murderers is sentenced
death and an even smaller proportion is eventually executed.” As a lawyer v
defends defendants charged with capital crimes put it, " You are dealing wit
aroup of people who are in this situation not so much because of what they
but because of who they are. And who they are has a lot to do with the colo:
their skin and their socio-economic status.”® Echoing Justice Blackmun, b
critics contend that “the most profound expression of racial discriminatios
sentencing occurs in the use of capital punishment.”’

As these comments demonstrate, controversy continues to swirl around
use of the death penalty in the United States. Although issues other than race
class animate this controversy, these issues clearly are central. The questions a
and the positions taken by those on cach side of the controversy minc to v
extent the issues that dominate discussions of the non-capital sentencing prou
Supporters of capital punishment contend that the death penalty is administere
an even-handed manner on those who commit the most heinous murders. T
also argue that the restrictions contained in death penalty statutes and the |
cedural safeguards inherent in the process preclude arbitrary and discrimina:
decision making. Opponents contend that the capital sentencing process. W
involves a series of highly discretionary charging, convicting, and sentencing
sions, is fraught with race~ and class-based discrimination, Moreover, they ar
that the appellate process is unlikely to uncover, much less remedy, these abuse

LEARNING OBJECTIVES

[n this chapter, we address the issue of racial disparity in the application o
death penalty. We begin with a discussion of Supreme Court decisions concer:
the constitutionality of the death penaley. We follow this with a discussion of r
differences in attitudes toward capital punishment. We then present statistics on &
sentences and executions and summarize the results of empirical studies exam:
the effect of race on the application of the death penalty. The next section disc
McCleskey v. Kemp,” the Supreme Court case that directly addressed the ques
of racial discrimination in the imposition of the death penalty. We conclude -
a discussion of recent calls for a moratorium on the death penalty and legis:
intended to reform the capital sentencing process.
After you have read this chapter:

1. You should be able to discuss the implications of Supreme Court decisio
concerning the constitutionality of the death penalty.
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You should understand that there are significant racial difference:

attitudes toward capital punishment and you should be able to suwi
and synthesize the results of empirical studies examining the effect - -
on the application of the death penalty.

3. You should be able to explain the issues addressed in McCleskey v. Ko
the Supreme Court case that directly confronted the question of raciz
discrimination in the imposition of the death penalty.

4. You should be able to evaluate the pros and cons of recent calls for a
moratorium on the death penalty and legislation intended to reform the
capital sentencing process.

The Eighth Amendment to the United States Constitution prohibits “cruel and
o
unusual punishments.” The determination of which punishments are cruel and

unusual, and thus unconstitutional, has been left to the courts, According to the
Supreme Court,

Punishments are cruel when they involve torture or lingering death; but
the punishment of death is not cruel, within the meaning of that word
as used in the Constitution. It implies there something inhuman and
barbarous, something more than the mere extinguishment of life. "

Whatever the arguments may be against capital punishment, both on moral
grounds and in terms of accomplishing the purposes of punishment—
and they are forceful—the death penalty has been employed throughout
our history, and, in a day when it is still widely accepted, it cannot be said
to violate the constitutional concept of crueley.!!

Although the Supreme Court consistently has stated that punishments of torture
violate the Eighth Amendment, the Court has never ruled that the death penalty
itself'is a cruel and an unusual punishment.

Furman v. Georgia

In 1972, the Supreme Court ruled in Furman v. Georgia that the death penalty.
as it was being administered under then-existing statutes, was unconstitutional,
The 5-4 decision, in which nine separate opinions were written, did not hold
that the death penalty per se violated the Constitution’s ban on cruel and unusual
punishment. Rather, the majority opinions focused on the procedures by which
convicted defendants were selected for the death penalty. The justices ruled that
because the statutes being challenged offered no guidance to juries charged with
deciding whether to sentence convicted murderers or rapists to death, there w

a substantial risk that the death penalty would be imposed in an arbitrary and
discriminatory manner,
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Although all of the majority justices were concerned about the arbitrary ar
capricious application of the death penalty, the nature of their concerns vari«:
Justices Brennan and Marshall wrote that the death penalty was inherently crus
and unusual punishment. Whereas Justice Brennan argued that the death penul:
violated the concept of human dignity, Justice Marshall asserted that the de:s
penalty served no legitimate penal purpose. These justices concluded that =&
death penalty would violate the Constitution under any circumstances.

The other three justices in.the majority concluded that capital punishmen:
it was then being administered in the United States was uncounstitutional. Tl
Jjustices asserted that the death penalty violated both the Eighth Amendments =
on cruel and unusual punishment and the Fourteenth Amendment’s requiren:<:
ot'equal protection under the law. Justice Douglas stated that the procedures use:
administering the death penalty were “pregnant with discrimination,” Justice St
art focused on the fact that the death penalty was “so wantonly and so freakis:
imposed.” Justice White found “no meaningful basis for distinguishing the few o
in which [the death penaley] is imposed from the many cases in which it is not.

The central issue in the Furman case was the meaning of the Eighth A
ment’s prohibition of cruel and unusual punishment, bur the issue of r
discrimination in the administration ot the death penalty was raised by thre
the five justices in the myjority Justices Douglas and Marshall cited evideri
diserimination against detendants who were poor, powerless, or African Amer:
Marshall, for example, noted that giving juries “untrammeled discretion
impose a sentence of death was “an open invitation to discrimination.”! i
Stewart, although asserting that “racial discrimination has not been proved.”
that Douglas and Marshall “have demonstrated that, if any basis can be discer
for the selection of these few to be sentenced to die, it is the constitutiv:

13

impermissible basis of race,

The Impact of Furman The impace of the Furman decision was dras

The Court’s ruling “emptied death rows across the country” and “brouyh:
process that fed them to a stop.”'® Many commentators argued that '
reflected the Supreme Court’s deep-seated concerns abourt the fairness o
death penalty process; they predicted that the Court’s next step would e
abolition of capital punishment. However, the Court defied these predi.

deciding to regulate capital punishment rather than to abolish it.

Also as a result of the Furman decision, the death penaley statutes in 317 -
were invalidated. Most ot these states responded to Furman by adopting new
utes designed to narrow discretion and thus avoid the problems of arbitrars
and discrimination identified by the justices in the majority. These statutes w«
two types. Some required the judge or jury to impose the death penalty if 5 &
dant was convicted of first-degree murder. Others permitted the judge ov =
impose the death penaley on defendants convicted of certain crimes, depen::
the presence or absence of aggravating and mitigating circumstances. These g

ed-discretion” statutes usually also required a bifurcated trial in which the

first decided guilt or innocence and then decided whether to impose the &
o

penalty. They also provided for automatic appellate review of all death sente:




itrary and
~rns varied.
autly cruel
th penalty
+ the death
4 that the

“shment as
nal, These
nent’s ban

suirement
used in

e Stew-
freakishly
few cases
= ot
= Amend-
of racial
v three of

Jdence of
“merican,
N bRl
ron to
" Justice
1.7 stated
scerned
itionally

ramatic.
szht the
Furman
-~ of the
'be the

Letions,

W) states
JWostat-
rrariness
were of
- defen-
CJury to
ling on

- guid-
ne jury
s death

hces.

THE COLOR OF DEATH °* 363

Post-Furman Decisions

The Supreme Court ruled on the constitutionality of the new death penalty
statutes in 1976, The Court held that the mandatory death penalty statutes
enacted by North Carolina and Louisiana were unconstitutional,'” both because
they provided no opportunity for the consideration of mitigating circumstances
and because the jury’s power to determine the degree of the crime (conviction
for first-degree murder or for a lesser included oftense} opened the door to the
type of “arbitrary and wanton jury discretion”® condemned in Furman. The jus-
tices stated that the central problem of the mandatory statutes was their treatment
of all defendants “as members of a faceless, undifferentiated mass to be subjected
to the blind infliction of the penalty of death."!"

By contrast, the Supreme Court ruled that the guided discretion death pen-
aley statutes adopted by Georgia, Florida, and Texas did not violate the Eighth
Amendment’s prohibition of cruel and unusual punishment. In Gregg v. Georgia,
the Court held that Georgia’s stacute—vhich required the jury to consider and
weigh 10 specified aggravating circumstances (see Box 8.1), allowed the jury to
consider mitigating circumstances, and provided for automatic appellate review
channeled the jury’s discretion and thereby reduced the likelihood that the jury
would impose arbitrary or discriminatory sentences.?! According to the Court,

No longer can a jury wantonly and freakishly impose the death sen-
tence; it is always circumseribed by the legislative guidelines, ln addition,
the review function of the Supreme Court of Georgia affords additional
assurance that the concerns that prompted our decision in Firman are
not present to any significant degree in the Georgia procedure applied
here,?

Since 1976, the Supreme Court has handed down additional decisions on
the constitutionality of the death penalty. With the exception of McCleskey v.
Kemp, which we address later, these decisions do not focus on the question of
racial discrimination in the application of the death penalty. The Court has ruled
that the death penalty cannot be imposed on a defendant convicted of the rape
of either an adult™ or a child,* and that the death penalty can be imposed on
an offender convicted of felony murder if the offender played a major role in
the crime and displayed “reckless indifference to the value of human life.% In
2002, the Court ruled that the execution of someone who is mentally handi-
capped is cruel and unusual punishment in violation of the Eighth Amendmene,™
and in 2005, the Coure ruled 5-4 that the Eighth and Fourteenth Amendments
forbid the imposition of the death penalty on offenders who were younger than
[8 years of age when their crimes were committed.?? In 2008, the Court took
up the issue of lethal injection, ruling that Kentucky’s three-drug protocol for
administering lethal injection did not amount to cruel and unusual punishment
under the Eighth Amendment. The Court expanded on this decision in 2015,
ruling 5-4 that Oklahoma’s use of the drug midazolam, which critics charged
created an unacceptable risk of severe pain, did not violate the Constitution.>
In 2016, the Court considered the constitutionality of Florida’s death penalty
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Box 8.1 Georgia'sGuided Discretion Death Penalty Statute

1.

10.

Under Georgia law, if the jury finds at least one of the following aggravating cir-
cumstances it may, but need not, recommend death:*

The offense was committed by a person with a prior record of conviction for a
capital felony or by a person who has a substantial history of serious assaultive
criminal convictions.

The offense was committed while the offender was engaged in the commission
of another capital felony, or aggravated battery, or burglary, or arson in the
first degree.

The offender knowingly created a great risk of death to more than one person
in a public place by means of a weapon or device which would normally be
hazardous to the lives of more than one person.

The offender committed the offense of murder for himself or another, for the
purpose of receiving money or any other thing of monetary value.

The murder of a judicial officer, former judicial officer, district attorney or solic-
itor, or former district attorney or solicitor during or because of the exercise of
his official duty.

The offender caused or directed another to commit murder or committed
murder as an agent or employee of another person.

The offense was outrageously or wantonly vile, horrible, or inhuman in that it
involved torture, depravity of mind, or an aggravated battery to the victim.
The offense was committed against any peace officer, corrections employee, or
fireman while engaged in the performance of his official duties.

The offense was committed by a person in, or who has escaped from, the lawf:
custody of a peace officer or place of lawful confinement.

The murder was committed for the purpose of avoiding, interfering with, or
preventing a lawful arrest or custody in a place of lawful confinement of him-
self or another.

procedures; in that state, the jury made the sentencing recommendation bui
judge decided whether the death penalty should be imposed. The Court ¢

that the Sixth Amendment requires that the jury determine whether ther:
aggravating factors that justify imposition of the death penaley.? Tn recent
the Supreme Court has also overturned a number of death sentences due to v
fective assistance of counsel

In Grego v. Georgia, the seven justices in the majority noted that both the ¢
lic and state legislatures had endorsed the death penalty for murder. The ¢
stated that “it is now evident that a large proportion of American society can
ues to regard it as an appropriate and necessary criminal sanction.” Public opr

32
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data indicate that the Court was correct in its assessment of the level of supp

for the death penalty. In 1976, the year that Gregg was decided, 66 percent ¢

the respondents to a nationwide poll said that they favored the death penalty o
persons convicted of murder.? By 1997, three-fourths of those polled voiced
support for the death penalty. Although the exoneration of death row inmates and
subsequent decisions to impose a moratorium on executions (discussed later) led
to a decline in support, in October 2014, 63 percent of Americans still reported
that they favored the death penalty for people convicted of murder. ™

The reliability of these figures has not gone unchalleriged. In fact, Supreme
Court Justices themselves have raised questions about the reliability and meaning
of public opinion data derived from standard “do you favor or oppose?” polling
questions. Justice Marshall observed in his concurring opinion in Furman that
Americans were not fully informed about the ways in which the death pen-
alty was used or about its potential for abuse. According to Marshall, the public
did not realize that the death penalty was imposed in an arbitrary manner or
that “the burden of capital punishment falls upon the poor, the ignorant, and the
underprivileged members of society™ Marshall suggested that public opinion
data demonstrating widespread support for the death penalty should therefore be
given little weight in determining whether capital punishment is consistent with
“evolving standards of decency.” In what has become known as the “Marshall
Hypothesis,”™ he stated ¢hat “the average citizen” who knew “all the facts pres-
ently available regarding capital punishment would . . . find it shocking to his
conscience and sense of justice.”

Researchers also have raised questions about the poll results,™ suggesting

support for the death penalty is not absolute but depends on things such as !
circumstances of the case, the character of the defendant, or the alternative pusi-

ishments thae are available. William Bowers, for example, challenged the concio-
sion that “Americans solidly support the death penalty” and suggested thae i
poll results have been misinterpreted.™ He argued that instead of reflectine

“deep-seated or strongly held commitment to capital punishment,” expre-aig
public support for the death penalty “is actually a reflection of the public’s .

for a genuinely harsh but meaningful punishment for convicted murderer. ™

In support of this proposition, Bowers presented evidence from surver
citizens in a number of states and from interviews with capital jurors 1 throv
states. He found chat support for the death penalty plummeted when resmondon
were given an alternative of life in prison without parole plus resticudon o e

vietim'’s family; moreover, a majority of the respondents in every sta

this alternative to the death penalty. Bowers also found that abour thie

of the respondents and 80 percent of jurors in capital cases agreed thar “the dearh
penalty is too arbitrary because some people are executed and others e sent ro
prison for the very same crimes.” Bowers concluded that the resules of his srudy
“could have the critical cffect of changing the perspectives of legislators, judues,
the media, and the public on how people think about capital punishment,”™!
Consistent with Bowers’s results, recent public opinion polls reveal that most
Americans believe that innocent people are sometimes convicred of murder,
These polls also suggest that respondents’ beliefs about the likelihood of wrongful
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convictions affect their views of the death penalty. A National Omnibus Pot
conducted by RT Strategies in 2007 for the Death Penalty Information Center
found that 87 percent of the respondents believed that innocent people have bev
exceuted. ¥ Of those who stated that they believed this, 55 percent said that it b
negatively affected their view of the death penalty. Respondents who favored the
death penalty were given a list of factors and asked whether each one, if prove
true, might lessen their support for the death penalty. As shown in Table 8.
27 percent of the respondents stated that knowing that innocent people had bevs
executed would reduce their support for the death penalty. A similar percentoge
said that knowing the fact that the appeals process takes too long and that too fus
are executed would reduce their support. Twenty-two percent of the respondes
stated that their level of support would be reduced by a finding that receiving riz
death penalty depended on race, social class, and geography or by informati
regarding the high cost of administering the death penalty. The results of the v
vey led the authors of the report to conclude that “the public is losing confider:
in the death penalty™ and that Americans “are deeply concerned about the risk
executing the innocent, about the fairness of the process, and about the inabil
of capital punishment to accomplish its basic purpose.”!?

It is also clear that there are significant racial differences in support for
death penaley. A 2007 Gallup poll, for example, found that 70 percent of whr
but only 40 percent of African Americans expressed support for the dex
pc'nalty.44 In fact, as shown in Figure 8.1, since 1972, the percentage of resposs
dents who report that they support the death penalty has been consistently hiz
among whites than among African Americans. Other research shows that whe:
35.9 percent of whites surveyed in 2000 stated that they strongly favored :
death penalty for persons convicted of murder, 34.2 percent of African Americ
reported that they were strongly opposed to the use of the death penalty. ™ Beise

TABLE 8.1 Factors Related to Reduction in Support
for the Death Penalty

Percent of respondents favoring the death penalty who said that the
factor, if proven true, would reduce their support for the death penalty

Execution of innocent people

It takes too long to go through the whole appeals process in death
penalty cases and only a few of those sentenced to death are actually
executed

Receiving the death penalty often depends on race, economics,

and geography

The high cost of the death penalty

Exonerations of those wrongfully convicted

Sentence of life without parole 12

Religious leaders’ opposition 11

SOURCE: Adapted from Richard C. Dieter, A Crisis in Confidence: Americans’ Doubts About the Death Pepalty
{Washington, DC: Death Penalty information Center, 2007), p. 8.
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FIGURE 8.1 African American and White Attitudes Toward Capital Puniskmer:
for People Convicted of Murder, 1980~2009

SOURCE: Data from Bureau of Justice Statistics, Sourcebook of Criminal Justice Statistics Online, Tatles & 55 arsy

about the fairness of the death penalty and e

stimates of the number of i
people convicted of murder also vary by race and ethnicity, Fifty-nine pe
e

of whites but only 32 percent of African Americans stated that they believed the
deach penaley was applied fairly** African-American r

22 of every 100 persons convicted of murder
estimate was 15 of every 100 for Hisp
white respondents. ¥

espondents estimared thar
were innocent, In contrast, the
anic respondents, and 1) ot every 100 for

Researchers have advanced a number of explanations to account for these
consistent racial differences. Some attribute African-American opposition to per-
ceptions of racial bias in the application of the death penaley ™ Othe
that white support is associated with racial prejudice.” On
tound thac antipathy to African Americans (
asking respondents to indicate their attitude
American neighborhood or havin

IS contend
¢ study, tor example,
which was measured by two itenis
s toward living in a majority-African
g a family member marry an African American)
and belief in racial stereotypes (believing that African Americans are |

azy, unin-
telligent, violent, and poor) pre

dicted white respondents’ support for the death
penalty.™ As the authors noted, “Simply pur, many White people are
udiced against Blacks and are more likely to favor capital punishiment.”! The
authors concluded that thejr finding of an association between racial prejudice
and support for the death penalty suggests “that public sentiment may be an
unacceptable indicator of contemporary standards of appropriate punishment for
persons convicted of homicide.’32

both prej-

A more recent study by James 1D, Unnever and Francis T. Cullen similarly
found that one-third of the racial difference
could be explained by “white racism.”3 The
substantial differences remained e

in support for the death penaley
authors also noted that the fact thar
ven after white racism was taken into account
suggests that “African Americans may have a distinet history with the deach pen-
alty™ that encompasses both the epidemic of lynching that occurred throughout
the South in the early 1900s and the discriminatory use of the death penaley for
crimes such as rape.™ Unnever and Cullen’s findings su

ggest that when policy
makers justify their support for the death penalty by r

eferencing “the will of the
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people,” they are ignoring a “discomforting reality.”” That is, “that strong or hy
levels of support for capital punishment are largely rooted in the views of th
segment of the public holding racist views toward African Americans.””

There also is evidence of geographic variation in support for the death peni
and that these variations can be explained by features of the social context, such
the homicide rate, the political climate, and the size of the minority populatios
Eric Baumer and his colleagues found that support for the death penalty
268 jurisdictions ranged from less than 50 percent to more than 90 perce
As they noted, this finding of geographic variation in support for the death pena
“challenges conventional wisdom and popular portrayals that support for cap!
punishment in the United States is universally high”¥ They also found that supp
for the death penalty was higher among respondents who lived in areas with Ji
homicide rates, people who lived in politically conservative jurisdictions,
respondents who lived in areas with higher percentages of African American:
the population. Community contextual characteristics, in other words, shaped -
izens’ attitudes toward the death penalty. This suggests that attitudes toward cay
punishment are determined not only by individual characteristics, including r
ethnicity, but also by the characteristics of the communities in which people live

The Supreme Court’s decisions regarding the constitutionality of the death
alty have been guided by a number of assumptions. In the Furman decision.
five justices in the majority assumed that the absence of guidelines and pr
dural rules in then-existing death penalty statutes opened the door to arbiv
capricious, and discriminatory decision making. In Gregg, the Court affirme!
cuided discretion statutes on their face and assumed that the statutes would ¢t
nate the problems condemned in Furman. The Court assumed that racial disa
ination was a potential problem under the statutes struck down in Furman.
would not be a problem under the statutes approved in Gregg and the compa
cases.

In this section, we address the validity of these assumptions. We begin by
senting statistics on the application of the death penalty, We then discuss the re
of pre-Frrman and post-Furnian studics investigating the relationship between
and the death penalty, We also examine recent research on the federal capital

tencing process.

Statistical Evidence of Racial Disparity

There is clear evidence of racial disparity in the application of the death pe
Despite the fact that African Americans make up only 13 percent of the
population, they have been a much larger proportion of offenders sentencs
death and executed, both historically and during the post-Gregg era. Ther:
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is compelling evidence that those who murder whites, and particularly African
Americans who murder whites, are sentenced to death and executed at dispro-
portionately high rates. For example, the state of Georgia, which generated both
Furman and Gregg, carried out 18 executions between 1976 and 1994 Twelve of
those executed were African Americans; 6 of the 12 were sentenced to death by
all-white juries. Sixteen of the 18 persons executed had killed whites, ™
The pattern found in Georgia casts doubt on the Supreme Court’s asser-
tion in Gregg that the disparitics that prompted their decision in Furman will not
be present “to any significant degree”® under the guided discretion procedures.
Other evidence also calls this into question. Consider the tollowing staristics:

Of'the 3,002 people under sentence of death in the United States in April

2015, 1,251 (41.7 percent) were African Americans, 386 (12.9 percent
Hispanics, and 1,284 (42.8 percent) were whites.*

Of'the 56 females on death row in 2013, 14 (25 percent) were Africir
American.®!

[n 2015, African Americans made up approximately half of the dearh ¢
populations in Alabama, Arkansas, Georgia, Mississippi, North Caralir
Ohio, Oklahoma, South Carolina, Tennessee, and Texas: they constmn

neatly two-thirds (or more) of those on death row in Delaware. Lo

riv s

and Pennsylvania, In California, 453 of the 746 individuals on de
were either African American or Hispanic; in Texas, 190 of the 27
under sentence of death were African American or Hispanic.”-

[n 2015, 28 of the 61 offenders under sentences of death Imposed ©
federal courts were African American, 24 were white, 7 were IEIREEE
Asian American, and | was Native American,®

Of the 1,404 prisoners executed from 1976 through 2015, 782 157
were white, 487 (35 percent) were African American, 112 (8 peroen
Hispanic, and 23 (2 percent) were Native American or Asian.

Of the 2,060 victims of those executed from 1977 through 2050 5

(76 percent) were white, 313 (15 percent) were African Aniericws 2
(7 percent) were Hispanic, and 45 (2 percent) were Native Anis
Asian. During this pcriodz approximately 50 percent of all =i
were African Americans,®

From 1977 through 2015, 52 percent of the prisoners execured
convicted of killing other whites, 20 percent were African Ame-i.
victed of killing whites, 12 percent were African Americans cor
killing other African Americans, and only 1.4 percent were wh:-
of killing African Americans.”

Among those executed from 1930 through 1972 for the crine
89 percent (405 of the 455) were African Americans.”” Duriy
Louisiana, Mississippi, Oklahoma, Virginia, West Virginia, and
Columbia executed 66 African-American men, but not a sincie
for the crime of rape.® -

Jril
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Among those sentenced to death for rape in North Carolina from 1909

a
to 1954, 56 percent of the African Americans, but only 43 percent of the
whites, were eventually execute 4.0

w  Twenty percent of the whites, but only I'l percent of the African American:

sentenced to death for first-degree murder in Pennsylvania between 1914
and 1958 had their sentences commuted to life in prison.””

These statistics clearly indicate that African Americans have been sentenced
to death and executed “in numbers far out of proportion to their numbers &
the population.””" They document racial disparity in the application of the dear
penalty, both prior to Furman and following Grege.”? As we have noted ﬁcquum
throughout this book, however, disparities in the treatment of racial minorite
and whites do not necessarily constitute evidence of racial discrimination. Raciz
minorities may be sentenced to death at a disproportionately high rate, nos
because of discrimination in the application of the death penalty, but becauss
they are more likely than whites to commit homicide, the crime most frequenth
punished by death. As illustrated by the hypothetical examples presented 31
Box 8.2, the appropriate comparison is not the number of African Americar
and whites sentenced to death during a given year or over time. Rather, th
appropriate comparison is the percentage of death-eligible homicides involvit
African Americans and whites that result in a death sentence.

The problem with the hypothetical examples presented in Box 8.2 is tha
there are no national data on the number of death-eligible homicides or on th
race of those who commit or who are arrested for such crimes. Gary Kleck

B ox 8.2 Discrimination in the Application of the Death Penalty:
A Hypothetical Example

Example 1

m 210 death-eligible homicides with African-American offenders: 70 offenders
(30 percent) receive the death penalty.

m 150 death-eligible homicides with white offenders: 50 offenders (30 percent)
receive the death penalty.

w  Conclusion: No evidence of discrimination, despite the fact that a dispropor-
tionate number of African Americans are sentenced to death.

Example 2

a 210 death-eligible homicides with African-American offenders: 90 offenders
(43 percent) receive the death penalty.

150 death-eligible homicides with white offenders: 30 offenders (20 percent)
receive the death penalty.

m  Conclusion: Possibility of discrimination because African Americans are more
than twice as likely to be sentenced to death.
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noting that most homicides are intraracial, used the number of African-Amer-
ican and white homicide victims as a surrogate measure.” He created an indi-
cator of “execution risk™ by dividing the number of executions (for murder) of
persons of a given race in a given year by the number of homicide victims of
that race who died in the previous year.™ Using data from 1930 through 1967,
Kleck found that the risk of execution was somewhat greater for whices (10,43
executions per 1,000 homicides) than for African Americans (V.72 execurions
per 1,000 homicides) for the United States as a whole, but that African Ameri-
cans faced a greater likelihood of exccution than whites in the South (10,47 fir
African Americans vs. 8.39 for whites).”> He concluded that the death penale
“has not generally been imposed for murder in a fashion discriminatory tonvvand
blacks, except in the South."7

None of the statistics cited here, including the execution rates caleulated b
Kleck, prove that the death penalty has been imposed in a racially discrimina
manner, in the South or elsewhere, cither before the Firman decision or after ¢

Gregg decision. As we pointed out carlier, conclusions of racial discrimination i
sentencing rest on evidence indicating that African Americans are sentenced more
harshly than whites after other legally relevant predictors of sentence severies i
taken into account.

Even it it can be shown that African Americans face o greater vish
execution than whites, we cannot necessarily conclude that this retlects ri.
prejudice or racial discrimination. The difference might be the result of legin
legal factors—the heinousness of the crime or the prior criminal record !
offender, for example—that juries and Judges consider in determining whs
to sentence the offender to death. If African Americans are sentenced o e

at a higher rate than whites because they commit more heinous murder .

whites or because they are more likely than whites to have a prior convice
for murder, then we cannot conclude that criminal Justice officials or jurice =
making racially discriminatory death penalty decisions.

The data presented in Table 8.2 provide some evidence in support o
possibility. Among prisoners under sentence of death in 2013, African An
were more likely than either Hispanics or whites to have a prior felony comici
African Americans and Hispanics also were more likely than whites to have re-

TABLE 8.2 Criminal History Profile of Prisoners under Sentence
of Death in the United States, 2013
Race of Prisoner
African
American Hispanic e

Prior felony conviction (%) 72,6 64.8 e
Prior homicide conviction (%) 9.6 6.6 £
On parole at the time of capital 18.5 18.3

offense (%)

SOURCE: Department of Justice, Bureau of Justice Statistics, Capital Punishment 2013—Statistical Ta* z:
DC: U.S. Government Printing Office, 2014), Table 8.
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on parole when they were arrested for the capital offense, There were, on the
other hand, very few differences in the proportions of whites and African Ameri-
cans who had a prior homicide conviction.

Just as the presence of racial disparity does not necessarily signal the
existence of racial discrimination, the absence of disparity does not necessaril:
indicate the absence of discrimination. Even if it can be shown that Africas
Americans generally face the same risk of execution as whites, we cannes
conclude that the capital sentencing process operates in a racially neutral man-
ner. Assume, tor example, that the crimes for which African Americans are sei-
tenced to death are less serious than those for which whites are sentenced ¢
death. 1f this is the case, apparent equality of treatment may be masking race-
linked assessments of crime seriousness. Morcover, as we noted in our discus—
sion of the non-capital sentencing process, it is important to consider not onl-
the race of the offender but the race of the victim as well. If African Americar:
who murder whites are sentenced to death at a disproportionately high rare
but African Americans who murder other African Americans are sentenced +
death at a disproportionately low rate, the overall finding of “no difference
in the death sentence rates for African-American and white offenders may &
masking significant difterences based on the race of the victim. As Guy Johns.:
wrote in [941,

If caste values and atdrudes mean anyching ac all, they mean that offenses
by or against Negroes will be defined not so much in terms of their
mtrinsic seriousness as in terms of their importance in the eyes of the
dominant group. Obviously, the murder of a white person by a Negro
and the murder of a Negro by a Negro are not at all the same kind of
murder from the standpoint of the upper caste’s scale of values . . . instead
of two categories of offenders, Negro and white, we really need four
offender—victim categories, and they would probably rank in seriousness
from high to low as follows: (1) Negro versus white, (2) white versus
white, (3)'Negro versus Negro, and white versus Negro.”?

Evidence in support of Johnson’s rankings is presented in Box 8.3, whi
focuses on the “anomalous” cases in which whites have been executed for crin=«
against African Americans. According to Michael L. Radelet, “the scandalc
paucity of these cases, representing less than two-tenths of | percent of know=
executions, lends further support to the evidence that the death penalty in t-
country has been discriminatorily applied.””"

There is now a substantial body of research investigating the relationsl=:
between race and the death penalty. Most, but not all, of the research teses &
both race-of-defendant and race-of-victim effects. Some of these studies =
methodologically sophisticated, both in terms of the type of statistical analy-
used and the number of variables that are taken into consideration in the analy
Other studies use less sophisticated statistical techniques and include fewer cors
trol variables.

We summarize the results of these studies—presenting the results of o
pre=Furman studies first and then the results of the post-Gregg studies. Our purps=




