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Former United Auto Workers (UAW) (from left), Vice Presidents Nate Gooden, Gerald Bantom, and Richard Shoemaker, President Ron Gettelfinger, and Secretary-Treasurer Elizabeth Bunn are shown at the
negotiating table at Ford World Headquarters

Source: Garios OseriaAF Images.




image8.png
Preparation STAGE

Many unions affiiate with larger international unions. If a master agreement is negotiated by the international, then the international controls all but local concerns. Preparation for negotiations on a master
agreement is virtually nonstop, and time consuming. Preparation for contract negotiation on a local level, although not as intense, is still extensive

The first stage, preparation, involves analysis and planning. In analysis, information is gathered, and the potential bargaining issues are selected, followed by a process of narrowing the list of issues to a
manageable size. Planning forces the parties to evaluate and set priorities and to make realistic decisions about their demands. The parties’ attention is focused on achievable goals. The parties are then ready for
the second stage, the bargaining stage, which leads to the final stage, resolution (see Figure 6-110)

Categories of Bargaining Subjects

Itis a function of law and common practice to decide what items to include in the collective bargaining session. The National Labor Relations Act provides that bargaining will include rates of pay, wages, hours of
employment, and conditions of employment.3 Under enforcement of the unfair labor practice charge of refusal to bargain, the National Labor Relations Board (NLRB) determines which subjects fall under the law.
The board and later the courts recognized three categories of bargaining subjects: those that will be discussed, those that might be discussed, and those that cannot be discussed

In the early years of the act, the board based its decisions on what constituted bargaining subjects by evaluating the history of the agreements. However, to protect unions and the collective bargaining process in
its formative stage, the board found the discussion of union recognition clauses compulsory. Hence, union shops, dues check-offs, and the treatment of employees after a strike became part of the collective
bargaining discussion

In a case-by-case method, the board began to establish the list of subjects to be covered. In 1958, the Supreme Court decided the Borg-Warner case, which distinguished between the treatment accorded
subjects determined by the board to be mandatory, and the treatment accorded




image9.png
Preparation Stage - - -
(Analysis and Planning) Chief Negotiator Chief Negotiator
and Members and Members
of Union Negotiating of Management Negotiating
Team Selected Team Selected
[ [
Preparation: Preparation:
Analysis of Data Analysis of Data
Selection of Bargaining Items Selection of Bargaining tems
Planning of Strategy Planning of Strategy

Bargaining Stage
< ki Ground Rules

[

Exchange of Economic and Noneconomic Demands

Posturing,
Exchange of Proposals and Counterproposals

Resolution Stage

[

Agreement Crisis
Ratification Impasse
by Union Members T
I Job Action
Contract (Strike, Lockout)
Hiring of (or)
Replacements

Resolution of Impasse

Agreement





image10.png
1
Ratification by Union Members

Contract

Figure 6-1
The Three Stages of the Bargaining Process

subjects determined to be permissive, and those subjects determined to be illegal. The Court noted that although the attitude of the parties is important in determining the good faith required by the act, the issues
being discussed are also important 4 It became a legal question of whether a proposal was one the parties were obliged to discuss. The U.S. Supreme Court identified two criteria for the NLRB to use in

determining if an issue is a mandatory subject:®

1. Whether the issue is “plainly germane” to the “working environment” and
2. Whether the issue is “not among those ‘managerial decisions which lie at the core of entrepreneurial control. "

For example, in 2004, in the Anheuser-Busch case, the NLRB found that the employers use of hidden surveillance cameras in work and break areas, which led to employees receiving

Tips from the Experts

Union
What are the three most important things for a union to do to prepare for negotiating a collective bargaining agreement?
1. Its homework as far as defending its own proposals

2. Its homework as far as anticipating management's proposals
3. Its homework as far as the politics of the negotiations: its own negotiating team as well as management's

You can never be overprepared for negotiations. Whether it is an art or a science, effective negotiation takes tremendous understanding of the substantive issues, a lot of creativity, and thoroughness as well
as keen understanding of people and power. Successful negotiations require looking beyond what is in place to what is possible to achieve a result that gives everyone what they need in a way that they can

say “yes”
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Management

What are the three most important things an employer must do in preparing for negotiations?

1. Select a spokesperson both for the team and for public statements: someone familiar with labor law as well as the company/industry/labor relations issues and someone who has the respect of both
the union and management teams (whether in-house or an outside counsel or consultant).

2. Establish specific goals and directions, including “drop-dead” points.

3. Gather input from line management in terms of what is or is not working in current collective bargaining agreement (or practice, if this is the first collective bargaining agreement to be negotiated) and
from budget personnel as to cost of changes and impact of same.

discipline for misconduct, was a mandatory subject because the use of cameras does affect employees’ work environment—their right to privacy—and is not a core managerial right.8 When the NLRB determined
that the use of video surveillance cameras is a mandatory subject, it reasoned that their use is similar to the use of medical examinations and drug testing: They are all investigatory employer tools primarily used to
find evidence of employee misconduct. Arbitrators, in deciding surveillance cases, have generally sought to balance the employer's legitimate need to control misconduct with employees’ privacy interests.”

If the subject is mandatory ( 3, a party may insist on its inclusion, and the other party cannot refuse to discuss it. Although compelled to bargain in good faith, neither party is legally obligated to compromise its

stated position on a mandatory subject, and each party may even push the bargaining situation to an impasse. A legal impasse in negotiations can occur only when the parties cannot agree on a mandatory issue.

The employer can, if there is a bona fide impasse, unilaterally implement its final offer to the union. If any permissive issues are also unresolved at the time of impasse, they can be implemented with the mandatory
8

issue

Mandatory items
The items that must be bargained in good faith, if either party so requests, such as wages, hours, and benefits, based upon the Borg-Warner case that outlined categories of bargaining
subjects.

Subjects deemed mandatory by the NLRB include those issues actually listed in the act: rates of pay, wages, hours of employment, and other conditions of employment. Also included are issues the NLRB
considers related to the subjects listed in the act. After the Borg-Warner decision, the Supreme Court refined the definition of mandatory bargaining subjects to include subjects that “vitally affect” employees.® In
recent years, several issues critical to unions, such as liquidation of a business, partial plant closings, subcontracting work, and plant relocations have been litigated to determine whether they are mandatory or
permissive subjects of bargaining
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After some confusion that was generated by board decisions during Ronald Reagan’s presidency, board rulings listed subcontracting and plant relocations in the mandatory list if such are a means to substitute
other workers for the bargaining unit members. Partial plant closings or other “going-out-of-business” decisions are not subjects of mandatory bargaining because there is no intention to replace the bargaining unit

members. 10 Table 6-1 132 delineates mandatory, permissive, and illegal subjects. The NLRB continues to add new issues to the lists of subjects as they become important. For example, employee drug testing was

not an issue on any of the three lists until the 1980s when the subject came to the forefront.

Concessions are seldom made regarding permissive subjects because the parties cannot bargain to an impasse over them.! Designating plant closings and other business issues that

Table 6-1
Bargaining ltems

Mandatory Permissive llegal
Rates of pay Indemnity bonds Featherbedding
Wages Management rights as to union issues Whistle-blowing

Hours of employment

Discrimination by race, creed, color, religion, or national origin

Overtime pay Preferential hiring

Shift differentials Pension benefits of retired employees Interfering with union affairs or officials
Holidays

Vacations Scope of bargaining unit Closed shop

Severance pay

Including supervisors in the contract

Hot cargo clause

Pensions

Separation of employees by race

Additional parties to the contract, such as the international union
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Insurance benefits Discriminatory treatment

Profit-sharing plans Use of union label
Christmas bonuses Settlement of unfair labor charges
Company-provided housing, meals, anddiscounts Prices in cafeteria

Employee security Continuation of past contract

Job performance

Union security Membership of bargaining team
Management-union relationship Employment of strikebreakers
Alcohol and Drug testing Employer child care
Subcontracting or relocating union members’ work Plant closings

Medical exams

Employee surveillance

‘Souroe: Based on information from Ptk Hardi, John £ Higgins, Chrstopher T Hester and Joh T Neighbars, The Developing Labor Lav, 4h ed. (Washingion, DG Bureau o Nationsl ATsirs, 2001).

focus on the economic profitability of a business as permissive’2 has had a profound impact on unions’ ability to win concessions on such issues at the negotiating table or to alter major decisions affecting union
security.
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Wages

The board has defined wages as “direct and immediate economic benefits, flowing from the employment relationship.”*2 Included in the discussion of wages are hourly pay rates, overtime pay, piece rates,
incentive plans, shift differentials, paid holidays and vacations, and severance pay. Other forms of compensation are also included by the NLRB under the wage category and are therefore considered mandatory;
they include the following:

1. Pensions and insurance benefits. Whereas employers considered pensions and insurance benefits as separate from wages, the NLRB considered them as payment for services rendered and found an
inseparable nexus between employees’ current compensation and future benefits. However, retirement and pension plans are mandatory subjects for active employees only and not for retired members.

2. Profit-sharing plans. Profit-sharing plans are also considered as payment and enhancement of economic benefit. Such plans are usually structured to increase benefits to employees when company profits
go up.

3. Christmas and other bonuses. A onetime or performance bonus may be a mandatory subject. The board has devised a test to determine whether such a bonus is a gift or part of the employees’
compensation. Generally if the bonus has been given intermittently over the years, is not tied to salary, is not uniform, and depends on the employer's financial condition, it is @ gift, and not a mandatory
issue

4. Stock purchase plans. Employers contend that stock purchase plans are not employee benefits but simply an incentive for the employee to invest in the company. The NLRB rejects that argument and
deems such plans a form of compensation that is a mandatory subject for collective bargaining.

5. Merit wage incentives. A company may consider merit increases management's prerogative, but the NLRB has said that because merit raises involve the formation and application of standards affecting all
wages, they must be considered a mandatory bargaining subject.

6. Company housing, meals, and discounts. The inclusion of these in the list of mandatory subjects depends on the situation. Such items would be mandatory if the job required living or eating on company-
owned premises.

Provisions detailing hours, daily and weekly work schedules, and requirements for overtime premiums are found in virtually all contracts. ™ Specific start and stop times, lunch and rest periods, and other
scheduling rules are usually included. Although scheduling work is normally a management prerogative, any change from the hours specified in the contract, no matter how minimal, is considered an unfair labor
practice, even if it does not affect the employee’s pay.

Conditions of Employment

The board has stated that the phrase “conditions of employment” refers to terms under which employment status is given or withdrawn, rather than physical working conditions. Conditions must have a material
and significant impact directly affecting the employment relationship. Four major areas include the following:
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1. Employment security. This covers all aspects of hiring and firing and granting tenure. Hiring and probationary periods, seniority, job-bidding procedures, promotions, and transfers must all be bargained,
except for the nondiscriminatory promotion of employees to supervisory positions. The order and manner of layoffs and recalls, issues surrounding the discharge and retirement of employees, and
contracting out work normally performed by members of the bargaining unit are also mandatory. In some instances, plant closings and relocations must be bargained. Although courts have said that a
company is not required to negotiate an economically motivated decision to close or relocate a plant, the effects of such an action must be bargained

2. Job performance. The day-to-day relationship between employer and employee is a mandatory subject of bargaining and includes absenteeism, work breaks, lunch periods, discipline, and dress codes.
Although safety practices must be discussed, management may stil have the final say. Decisions concerning workloads and the number of employees necessary for a task are considered mandatory, and
under recent board and court decisions, drug testing of employees is considered a mandatory bargaining subject, although the decision to test job applicants is not.®

3. Union security @

union security
The provisions of collective bargaining agreements that directly protect and benefit the labor organization (union), such as dues checkoff and union shops.

The protection of the union’s representation status is a mandatory subject for bargaining. Such protection requires a 30-day grace period before an employee must join the union, discontinuance of a union
shop according to majority vote, and a prohibition against discharge of an employee for nonmembership in a union for any reason other than failure to pay dues

4. Management-union relationships. All principles governing the discharge of collective bargaining duties and enforcement of collective bargaining agreements, including grievance and arbitration
procedures, are considered mandatory.

If the subject is permissive, a party must withdraw it from bargaining if the other party does not voluntarily agree to its inclusion in the discussion. Both parties must agree for permissive subjects to be bargained.
Examples of permissive subjects include performance or indemnity bonds, which protect the employer from liabilties in the quality of the union’s work, and management's right to have an impact on the internal
affairs of the union
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Permissive items
Those items not related to wages, benefits, working conditions, or other mandatory subjects that may be negotiated in collective bargaining if both parties agree; If one party refuses to
negotiate a permissive item, the other party cannot claim bad-faith bargaining or declare an impasse in negotiations over the item

Subjects deemed illegal by the act or the NLRB may not be proposed for discussion and, even if agreed to by both parties, would not be enforced by any court. These include violations of public policy, otherwise
unlawful issues, and items inconsistent with the principles of the National Labor Relations Act. A closed shop requiring union membership before an employee is hired, racial separation of employees, and
discrimination against nonunion members are illegal bargaining subjects.

Ifin the future a portion of the contract becomes illegal under a state or federal law, the severability clause O in the contract becomes effective. A severability clause allows for the terms of the contract to be
independent of one another, so that if a term in the contract is deemed unenforceable by a court, the contract as a whole will not be deemed unenforceable. If there were no severability clause in a contract, a
whole contract could be deemed unenforceable because of one unenforceable provision. Severability clauses appear in 68 percent of all contracts. About half provide that the offending section is null and void; the
other half call for renegotiation of the issue. 18

Severability clause
A contract clause stating that any portion of a contract declared invalid by state or federal law shall be declared null and void while still holding the remainder of the contract valid.

Sources of Bargaining Issues

In general, it is the union that introduces most of the issues to be discussed at a collective bargaining session, and management reacts to such proposals. Management can and usually does, however, initiate
some issues for negotiation
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Union negotiation teams solicit member input in formulating demands. This solicitation can be done at general union meetings, at meetings with union stewards, or through written or electronic questionnaires.
Some bargaining items are formulated through analysis of the types of grievances filed and from recent arbitration awards. Problems detected at a lower level are passed on to be included in the collective
bargaining talks. Management often adds line supervisors’ suggestions on workforce rules and operations o its economic positions during negotiations.

Both union and management can also look to external sources for bargaining items. Recent contracts within the same industry or region can give both parties ideas on realistic, attainable proposals. Often the
overall economic condition of the nation and that of the particular industry limit or expand bargaining demands,

In addition to general sources, each party is entitled to certain types of information from the other. Under the duty to bargain in good faith, a union may demand relevant information from the employer in preparing
wage demands.

Planning may be the most critical element in successful negotiations. In general, negotiators plan effectively in the following ways:

1. Anticipation. Each side, through research and members’ input, must correctly assess those issues critical to both sides. The general mood greatly affects the early stages of negotiations. The key issues for
each side and the possibility of a strike or other actions should be anticipated and a response prepared. A response, such as a detailed counterproposal or a package of several items, can center the conflict
on the issues rather than personal emotions.

2. Realistic objectives. Preparation on all items of interest can help avoid costly mistakes during heated and lengthy negotiations. Negotiators should prioritize all objectives and develop a settlement range.
Logical trade-offs among items of interest can be analyzed and prepared

3. Strategy. Each party must evaluate the opponent's current needs as well as its own, review the bargaining history between the two parties, and prepare an overall strategy for negotiations. Important
aspects to consider include personalities of negotiators, current financial and political position of each party, and outside influences, such as the economy, product sales, and public support of unions.
Strategy formulation helps both sides develop realistic expectations of how negotiations will proceed and what the final agreement will be. For example, senior union employees may be most unhappy with
the current pension program, but a significant increase in the pension formula would require costly increases for all future retirees. Thus, in developing its strategy, management could develop an economic
package including alternative combinations of onetime lucrative early retirement options with pay increases loaded toward younger employees.

4. Agenda. Both parties should develop an agenda for discussing all items in a logical manner and incorporate it into the written ground rules. For example, after settling problems with the current contract's
wording (which may have arisen through grievance), negotiators can exchange noneconomic proposals and settle as many as possible. They should follow this settlement with an exchange of economic
proposals dealing with smaller-cost items first, keeping on the table the highest priority economic and noneconomic items

Expectations must be established at the same time priorities are set. Successful collective bargaining may be impossible if the highest priority of one party is an item the other party is unlikely to negotiate.
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To establish realistic objectives, the party considers patterns and trends in contract settlements of other employers in the industry and the local community. In an economy where a 2 percent cost-of-living raise is
almost universal, a request for 8 percent would be unrealistic. The parties also examine their current and past bargaining relationship along with their relative strength. For example, if contract negotiations have
already been concluded with other employers in the same industry and this employer in the past followed that pattern, it may be unrealistic to expect major deviations.
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Bargaining stage

As identified in Figure 6-113, the second phase of the negotiation process may be called the “bargaining stage” when the union and management negotiating teams sit down at the table to negotiate a collective
bargaining agreement. Based on the particular needs and interests of the parties, both sides come to the table with a list of issues, concerns, demands, and often complaints. In the first session the members of both
negotiating teams are introduced, and both chief negotiators usually make opening statements. In addition, ground rules for the negotiation that provide a framework of the “who, when, where” of the negotiation
sessions are usually discussed and agreed upon. If the parties have a long-standing relationship, establishing procedures can be very routine. But when the collective bargaining process is relatively new or when the
parties have had bad labor relations, setting procedures can be as difficult, and as important, as bargaining on the issues.

In one of the first sessions both sides usually, in accordance with their ground rules, exchange a list of all the mandatory and permissive (although not so identified) issues they wish to negotiate or “put on the table”
in future sessions. These issues are often divided into two lists: economic issues (wages, health insurance, pension, paid time off, etc.,) and noneconomic (grievance process, seniority, work rules, etc.) issues. Then
the heart of the collective bargaining process takes place: the exchange of proposals and counterproposals over a period of weeks, months, and sometimes even years. The different strategies, tactics, and
techniques commonly used in the bargaining stage are discussed in detail in Chapter 510
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PRESSURE BARGAINING: POSSIBLE STRIKES

An understanding of the use of perceived leverage, or pressure bargaining, during labor negotiations is necessary in any study of collective bargaining. Often the final settlement in the collective bargaining process

is greatly affected by the relative bargaining power of each party. Simply stated, if it costs more to disagree than to agree, the party will agree. It is therefore an objective during collective bargaining to determine the
costs of putting on or responding to an economic strike.

The ultimate test of strength in the negotiating process is the union’s ability to strike and the company’s ability to take a strike. Before such action is undertaken, or even seriously planned, both sides carefully
estimate the external factors that may influence the balance of power, and therefore the success of a strike or other action such as management hiring permanent replacement workers if the union declares a strike.
For example, in 1996 when the UAW and the “Big 3" U.S. automobile manufacturers began negotiations, the economy was strong, and the companies were making record profits and wanted to avoid even one day
of lost production—the result was significant wage increases and job security. About 11 years later, however, the balance of power was reversed and the “Big 3" were losing millions of dollars, had excess capacity,

and needed to gain concessions just to remain in business. The result was record wage and benefit concessions by the UAW. The external economic factors had changed 180 degrees in only 11 years, and had
completely shifted the balance of power—and thus greatly affected the outcomel
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REACHING IMPASSE

Strikes

No matter what method of negotiations is followed, the parties at some point reach an agreement or face an impasse ( (a stalemate). There are many reasons why negotiations could result in an impasse. The
most obvious is that the interests of the two parties have not been reconciled. Another reason is that one party has no real intention of settiing. Their overall strategy might include going to an impasse to show how
inflexible the other party is. Also, during pressure bargaining, a strategic impasse may appear necessary to move the two parties closer together, and a genuine impasse results simply by miscalculating how close
the parties really are

Usually, the employees initiate economic pressures during negotiations because the union’s goal in contract negotiations is to increase benefits, whereas management's goal is to maintain the status quo or gain
concessions. In the private sector, the threat of a strike by the union employees is the union's most effective means of showing power, putting pressure on management, and possibly realizing gains at the
bargaining table if successful. In the public sector, strikes are usually unlawful, although they still occur on occasion. A strike, however, may be called and endured for reasons other than a genuine inability to reach
an agreement. One party may merely have miscalculated the breaking point of the opposition and increased a demand or refused a request once too often. Errors in strategy or in the interpersonal relations of the
negotiator could preciude an opportunity for compromise. Management may want to liquidate surplus inventory while production is stopped by a strike. Union leaders may want to consolidate workers’ support for
their leadership, proving that a future strike threat has to be respected. Union leaders may feel the need for union solidarity that can be fostered only by a picket line. Often a strike is needed to vent member
frustration over an inevitable but unsatisfactory contract settiement.!7 On occasion an impasse may result after the negotiation teams have reached a tentative settlement and union membership rejects the
contract. Such rejection may stem from a misjudgment of membership wishes by union officials or an inability to sell the agreement

Strike
Awork stoppage by a number of employees caused by a disagreement with management over certain issues such as contract negotiations, grievances, or unfair labor practices.
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Calling a Strike

The right to strike is one of the rights made available to employees expressly provided by the National Labor Relations Act. It “lies at the core” of the congressional intent to promote collective bargaining in the
private sector. '8 Usually, but not always, in the public sector employees are banned from striking by law. Whatever the reason for an impasse, a decision to strike is not made lightly. In many instances the union
negotiating team has asked members to support a strike vote early in the negotiating process to prove its bargaining power when it becomes necessary to apply pressure. Although such a vote strengthens the
negotiator’s position, it needs to be carefully worked so that a strike deadline is not imposed, thereby tying the negotiator’s hands. Slow-moving negotiations could become deadlocked; the deadline could destroy
the negoiating atmosphere.

“Nobody wins in a strike, but there comes a point in time when somebody can push you off a cliff,” said United Auto Workers former president Ron Gettelfinger. Gettelfinger and his negotiating team representing
73,000 members called for a strike against General Motors in September 2007, demanding job security and health care assurances. ! A union must weigh the cost of a strike against the probable benefit. A strike
means loss of wages when wages may be quite high after years of successful union negotiations. Strike benefits can also be a drain on union funds. Workers risk losing their jobs, and even if they retum to work, a
strike can damage or destroy a good relationship with the employer. In addition, a union risks the loss of public sympathy. The success or failure of previous strikes and the availability of other jobs must also be
considered. In addition to lost wages, union members today are also almost equally concerned about lost health insurance during a strike, which can leave their family without health care coverage. For example,
Smart Papers LLC, a Hamilton, Ohio, company, refused to extend health care benefits to striking workers as a means of putting added pressure on them to return to the table. The company also did not extend
COBRA health care benefits and began advertising for replacement workers. 20 Today, union leaders are far less likely to call a strike than in past years. In fact, the Bureau of Labor Statistics reports that in 2009,
the number of major U.S. strikes (1,000 or more employees) fell to 5, the fewest since 1947, when it began recording srike data, and far less than the 424 in 1974, the modern record (see Figure 6-210). The
number of major U.S. strikes has remained remarkably low in recent years. The loss of wages and potential permanent loss of their jobs are reasons why fewer union members and leaders are willing to call for a
strike. Employers have demonstrated their willingness to hire and train replacement workers to defeat a strike. Finding qualified replacement workers just is not as difficult as in past years. However, today both
sides realize that a strike isn't in either’s best interest 21
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Management Response
The majority of strikes in the private sector occur when the existing contract expires; then employers have ample notice to prepare a strike plan. However, many
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Figure 6-2
Number of Major Strikes (Involving 1,000 or More Workers)

wait until negotiations begin to break down, which is too late. A strike plan often focuses on how the employer will shut down operation during the strike, continue to operate with only management personnel, or
hire replacement workers. Strikers may not be fired during a strike, but they can be replaced with permanent replacement workers.
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Employers may not lawfully discharge a striking worker until they have hired a replacement worker to fill the position. In one case, supervisors telephoned bargaining unit employees to see which would be striking.
The employees were told that if they did strike, replacements had been hired. A federal appeals court upheld the company’s actions when the union filed an unfair labor practices charge because contract
negotiations were underway. 22

Both sides should keep in mind the possibility of an eventual settlement calling for the recall of striking workers, even after replacements have been hired, and the possibility of “bonuses” being paid to them to
compensate them for lost income. Although such events are rare, the Steelworkers Union, in 1996, reached an agreement with Bridgestone-Firestone two years after the union workers went on strike. The
agreement provided for the recall of almost all the workers at five U.S. plants and the payment of $15 million in bonuses to them. The Steelworkers charged the Japanese-owned company with illegally replacing
the 6,000 striking workers 23

Why Strikes Occur

Labor relations researchers have presented three basic models that explain why strikes actually occur. The first is the accident model, which suggests that negotiators (both union and management) act rationally
and have substantial incentives to avoid strikes. Thus, they usually seek to reach a settlement without a strike. Strikes, therefore, occur only accidentally because of bargaining errors, such as unrealistic
expectations by union or management leaders, misperception of bargaining goals, or a substantial difference between union negotiators and their rank-and-file membership. The second theory focuses on joint
strike costs and suggests that strikes are more likely to occur when the joint costs to management and the union are relatively low, for example, when management has substantial inventories and can use
management or other personnel to keep operating for a substantial period of time without union members. The third theory views strikes as rational tactics in the bargaining process and suggests that they
generally occur when the two parties have substantially different information. For example, a firm with a low ability to pay higher wages and remain solvent may have the incentive to endure a lengthy strike and
convince the union of its financial condition. Research on strikes in the manufacturing industries for an 18-year period revealed that strikes were most often the result of bargaining errors or the accident model
Examples of strikes under the other two models, however, were also found 24

The circumstances that cause workers to strike and form a picket line are often tense and thus can easily provoke strikers to ‘let off steam,” an impulse that can easily lead to serious misconduct. Workers on strike
may resort to conduct that the employer believes is improper—conduct that causes damage to property or, in some cases, even bodily harm. The NLRB has held that activities of striking employees constitute
serious misconduct when they “reasonably tend to coerce or intimidate employees.”2% The application of this standard has led the courts and the NLRB to consider physical acts or threats of physical harm directed
at nonstriking employees (called scabs) to be serious and warrant possible discharge. Actions that have been ruled as serious misconduct include the throwing of rocks or eggs, vandalizing a supervisor's car,
carrying a gun or a club on the picket line, and threatening physical harm.28 In Clear Pine Mouldings, Inc. 27 the NLRB ruled that verbal threats alone could warrant the discharge of a striker who, while carrying a
gun, threatened to kill a nonstriking employee. In most cases, the isolated instance of obscenities or name-calling alone is not considered serious strike misconduct. If an employer fires siriing employees because
of serious misconduct, the employer is not required to show that all the employees were engaged in the activity if they were “actively cooperating” in the misconduct. And violent activity can result in the removal of
the participants from the protection of the National Labor Relations Act. An examination of misconduct cases led one labor attorney to conclude that arbitrators are generally tolerant of strikers’ misconduct,
particularly if the employer provoked the incident. 28
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Types of Strikes

Economic weapons such as a strike are necessary to the collective bargaining process. The primary strike O is a strike between an employer and employee. For employees to be protected under the act, a labor
dispute must exist between the striking employees and their employer.

Primary strike
A strike called by a union against the direct employer of its members when a labor dispute exists.

The act recognizes two types of strikes and handles them differently. An economic strike is called to affect the economic settlement of a contract under negotiation. An unfair labor practice strike is called to protest
an employer’s violation of the National Labor Relations Act. For example, if a union member was fired for union activities, workers could stage a strike until the discriminatory practice was remedied

Economic strike
An employee strike over the failure to negotiate economic issues such as wages, benefits, or other conditions of employment. During an economic strike, the employer is entitled to replace
strikers permanently and need only reinstate those for whom it has vacant positions.

Unfair labor practice strike
A strike called over an employer’s action determined by law to be an unfair labor practice, such as employee discrimination because of union activity. Employers cannot hire permanent
‘workers during a ULP strike_
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Under either strike action, the worker retains status as an employee and thereby remains under the protection of the National Labor Relations Act. The worker's right to reinstatement after a strike depends on the
type of strike. After an economic strike, the employee is not entitied to reinstatement if the employer filed the job with a permanent employee during the strike. However, if the job has not been filled or becomes.
vacant when a replacement leaves, the worker can reclaim it. Employees are entitled to reinstatement after an unfair labor practice strike even if the employer has filled their positions. Strike misconduct by the
employee in either case can disqualify the worker from reinstatement. A strike intended as an economic strike can become an unfair labor practice strike by the union if the goal is not legal as in Case 6-1 12

CASE 6-1 Hot Cargo Contract

On April 21, 1998, the board certified the union as the exclusive collective bargaining representative of full-time and regular part-time building service employees employed by the company. The union and company
subsequently met on four occasions in an unsuccessful attempt to negotiate a collective bargaining agreement. At the first meeting, the union representative presented the company representative with a contract
proposal containing, among other terms and conditions, the following picket line clause:

No employee covered by this agreement should be required by the employer to pass picket lines established by any Local of the SEIU in an authorized strike.

During the four bargaining sessions, the parties agreed to various changes in the contract proposal but disagreed as to other provisions. The parties did not discuss the picket line clause during any of the
bargaining sessions. At the end of the final bargaining session, the union stated that if the company did not accept the proposal then on the bargaining table, the union would strike. It is undisputed that the union’s
proposed contract included the picket line clause

After the company refused to sign the proposed contract, the union struck. The union’s business agent testified that an object of the strike was to get the company to sign the collective bargaining agreement.
During the strike, the strikers informed the union that they wanted to return to work. The agent replied that he “would prefer [the strikers] to stay out for a little longer because we would have a better chance of
getting & contract signed.” The parties knew that the contract contained the picket line clause, but this clause was never a topic of discussion or controversy during the negotiations. Rather, the parties disagreed
over other contract terms, and it was those disagreements that provoked the strike.

Nonetheless, the company filed an unfair labor charge against the union alleging that because the union’s contract proposal contained a picket line clause prohibited by Section 712) of the act and the union
engaged in a strike to force or require the company to enter into a contract containing that clause, the strike violated Section 7 [5(b)(4)(ii)(A) (prohibiting secondary boycott agreements)

The administrative law judge found that Section 7 (D) prohibited the picket line clause. He nevertheless recommended dismissal of the Section 7 [3(b)(4)(ii)(A) allegation because he did not believe that the object
of the strike was to force or require the company to enter into an agreement containing the picket line clause. The company appealed
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Decision
Like the ALJ, the NLRB agreed that Section 7 D(e) prohibited the picket line clause. Unlike the ALJ, however, the board found that the object of the strike was to force or require the company to enter into a
contract containing the picket line clause, and therefore the union violated Section 7 D(b)(4)i)(A). The board noted that it is undisputed that the union engaged in a strike to obtain an agreement. Further, it is well
established that a strike constitutes “coercion” within the meaning of the statute. The union proposed an agreement containing a picket line clause prohibited by Section 7 (3(e). The union insisted that the
company sign the contract o else the union would strike. When the company refused to sign the contract, the union began a strike. The strike was to compel the company to sign a contract, which, at all relevant
times, included the clause prohibited by Section 7 i2(e). Accordingly, the NLRB found that the union’s strike, which began on February 22, 1999, had as an object forcing or requiring the company to enter into an
agreement proscribed by Section 7 12 and that such conduct violated Section 7 2(b)(4)(ii)(A) of the act.

Source: Adapted from Local 32B-32J, Service Employees v. Pratt Towers Inc., 169 LRR 1185,

Astrike that begins as an economic strike may become an unfair labor practice strike if the union can prove that an employer s refusing to bargain in good faith. It is obviously to the union’s advantage to do so, as
itis to management's advantage to keep the strike an economic strike by continuing to negotiate in good faith. Management then has the option to hire replacement workers during the strike and keep the plant
open, thereby lessening any adverse impact caused by the strike. At the end of the strike, the replacement workers can be retained, and the employer may have upgraded the workforce with minimal disruption.2%
Unlike economic strikers, who may be replaced, unfair labor strikers have a substantially unqualified right to return to their jobs, even if the employer hired replacements. Thus, the type of strike may be a critical
issue to both parties and may be in dispute.30

Astrike technique that has recently gained favor with unions whose members work at numerous locations for the same employer s the rolling strike. A rolling strike ( targets one location at a time for a union
walkout. The location, however, can change daily, making hiring replacements or covering locations with management nearly impossible.3! For example, on August 11, 2005, baggage handlers and loaders
represented by the Transport and General Workers Union staged a one-day walkout at Heathrow Airport in London, England, which stranded about 70,000 summer travelers. The walkout was to demonstrate
support for workers fired by the airport catering firm and represented by the same union.32

Rolling strike
Astrike technique used by unions that moves a strike against an employer from location to location so that hiring replacement workers becomes more difficult.
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Itis interesting to note that courts will not allow an employer to assume that permanent replacement workers hired during a strike are antiunion. In NLRB v. Curtin-Matheson, the Supreme Court upheld the board’s
rule that permanent replacement workers must be treated as any other group of employees when determining whether they wish to be represented by a union. That they took jobs while union employees were on
strike does not create a presumption that they are antiunion.33

Permanent Striker Replacement

This distinction between how striking employees are treated as a result of either an economic or an unfair labor practice strike was established by a Supreme Court decision in 1938.34 In the Mackay case, the
Court decided employers could permanently replace striking workers without violating the (then three-year-old) Wagner Act. The case involved a group of radio employees who decided to go on strike at midnight
The employer, believing it critical to stay “on the air” and provide continuous service, quickly filled the strikers’ positions. The strikers then realized their strike was not having the desired outcome and asked for their
jobs back. Management decided to reinstate them only if their replacements chose to resign—and 11 replacements did not. The union employees then filed st claiming the employer had “interfered with,
restrained, and coerced” them and thus violated their rights under the National Labor Relations Act. The NLRB agreed with the employees but also agreed with the employer that the act did not prohibit the hiring of
permanent striker replacements

The Supreme Court agreed, and the Mackay doctrine © was established in one of the most important cases in labor law history. The Court noted that although Section 7 I2 of the National Labor Relations Act
prohibits the interference with employees’ right to strike, an employer has the right to continue the operations of a business and replace strikers. The Mackay doctrine has been somewhat limited by three NLRB
decisions: (1) employers cannot permanently replace strikers who are striking over an unfair labor practice, (2) strikers who apply for reinstatement unconditionally must be placed on a “waiting list’ and hired as
jobs become available if they do not acquire other employment, and (3) employers cannot grant pay raises to replacements not offered to strikers. 3%

Mackay Doctrine
Acourt decision rule that interprets the NLRA s allowing employers to replace striking workers with permanent workers unless it is determined that the strike was an unfair labor strike.
Striking workers who apply for reinstatement may be placed on a waiting list and hired as jobs become available.
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Before the 1980s, however, companies seldom replaced striking workers with permanent replacements for a number of reasons. Frequently, an economic strike was determined, after the fact, to be an unfair labor
practice strike, and the replacement workers were displaced. Often the company used the issue of allowing the strikers to return to their jobs as a way to settle an economic strike.

Economic factors of the 1980s first led companies to use permanent replacement workers  more than ever before. 38 Mergers, downsizing, and companies going out of business may provide many employers
with available trained workers during a strike. High unemployment and a weakening of union membership caused workers to cross picket lines willingly and to take jobs at wage rates lower than union-bargained
rates. Two high-profile strikes in the 1980s, the 1981 PATCO strike in the public sector, and the 1986 Hormel strike in Austin, Minnesota, in the private sector both resulted in the hiring of permanent replacement
workers in situations where many observers thought it would be impossible, and therefore awakened employers to the power of using replacement workers to negate a strike. The documentary American Dream
provides actual footage of the Hormel strike in a powerful presentation of the Hormel 25-week strike that gained national significance. Today many employers have found that the mere threat of hiring replacements
can cause a strike to be avoided. For example, in 2008 the United Food and Commercial Workers Union, Local 1099, cancelled a planned strike after the Kroger Company ran full-page advertisements in the
Cincinnati Enquirer seeking replacement workers. The hiring of permanent replacement workers can also lead to the decertification of a union. The NLRB ruled that workers on strike for over one year are not
eligible to vote in a decertification election. Thus, an employer, in an effort to win a decertification election, might force a strike, employ permanent replacement workers for over a year, and then seek a
decertification election knowing the union strikers are no longer eligible to vote in the election. This employer tactic grew in popularity after the 1981 PATCO strike.37

Permanent replacement workers
Under the National Labor Relations Board, when workers are engaged in an economic strike, management can hire permanent replacements. After the strike, the striking workers cannot

claim their jobs back

If an employer has hired permanent replacement workers during a strike, then the union may want to negotiate a strike settiement agreement if a new contract is later approved. For example, in 2007, the
Appalachian Regional Healthcare (ARH), which includes nine hospitals, hired replacement workers during a three-month strike by nurses. When a new contract was put before the striking nurses, ARH president
Jerry W. Haynes announced that 150 replacement nurses would be permanent, and the 500 striking workers would be placed on a waiting list. Pat Tanner, chief negotiator for the nurses’ union, declared the
decision “an outrageous insult” and insisted on a separate strike settlement agreement that provided for hiring back the striking nurses and letting go the replacement nurses. The ARH also stipulated that such an
agreement would need to state the strike was over wages—thus, an economic strike—while the union insisted it was primarily over staffing levels and mandatory overtime.38
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In the past several years there has been a growing debate over a proposed amendment to the NLRA that would ban the hiring of permanent replacement workers during a strike. Supporters of the proposal
contend that the escalating practice of hiring permanent replacement workers has weakened workers’ ability to bargain collectively as expressly provided by the NLRA and has become a significant cause of the
decline of unionization in the United States. Opponents of the proposed ban respond that it would tip the scale in favor of unions and even lead to more strikes that would disrupt the economy. Why? Individuals
would be less likely to cross a picket line for jobs that were only temporary and end once the strike was settled. Both sides have legitimate points, and the issue may be central to the future of union-management
relations in the United States. One “middle-ground” proposal would prohibit employers from hiring permanent replacement workers for a specified number of days after a strike had begun and thus provide both
sides some bargaining leverage.3? Congress, which thus far has chosen not to act, ultimately will decide the issue, and therefore employers remain free to hire permanent replacement workers.

Picketing

The use of picket lines ® (Dduring a strike varies according to the type of union involved. A craft union strike generally uses only two or three pickets. The purpose of the picket is simply to inform other craft union
members that a strike is in progress. Because craft union workers are skilled laborers, workers who will not honor a picket line cannot easily replace them. Craft unions may use larger picketing groups when
protesting the use of a nonunion contractor.

Picket lines
Aline or procession of union members or union supporters staging a public protest outside an employer concerning a labor dispute—often due to failed contract talks.

An industrial union strike, however, often requires an active and large picket line to discourage unskilled laborers from keeping the production lines in operation. Mass picketing generally takes place at least at the
start of a strike to persuade union members to join the strike and to keep strikebreakers away. In 2003, for example, almost 2,000 clerical, maintenance, and food service workers at Yale University rallied
supporters in New Haven, Connecticut, by picketing. On one day in September, the workers’ demonstration closed down the center of the city as well as the university with over 5,000 supporters of the Hotel
Employees and Restaurant Employees Interational Union. As the demonstration became unruly, about 100 people were arrested, but the activity led to a new eight-year contract with 4-5 percent annual wage
increases and sizable pension increases 40

An employer may respond to mass picketing by obtaining a court injunction against the union to refrain from certain activities. An injunction, usually in the form of a temporary restraining order, is possible if the
strike activities have included incidents of violence, personal injury, or damage to property. In such cases, the court can order specific restraints on the union’s use of pickets—limiting, for instance, their number
and location 41
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In Overstreet v. United Brotherhood of Carpenters (2005),42 the union had a dispute with three contractors and tried to coerce them by putting pressure on 18 retail establishments that did business with the three
contractors. The pressure was applied by the union erecting 4 x 15 foot “banners” near each retailer that read: SHAME ON [name of retailer], LABOR DISPUTE. Union members then placed the banners outside
the entrances to the 18 retail businesses, even though their dispute was not with the retail businesses but with the contractors. They did not block the store entrances or talk to customers. The U.S. Ninth Circuit
Court held the bannering was not unlawful secondary picketing. The court found that the union’s actions did not “threaten or coerce, or restrain” because there was no picketing or one-on-one communication with
employees or customers. Nor was there any unlawful “signal picketing,” communication to employees, because the banners were directed at customers.

Today, picket lines have lost the power they once provided unions. In years past, a picket line in front of a plant, store, or construction site could cause a major financial loss to the employer. Many union and
nonunion workers and their families and friends would “honor” the picket line. Crossing the line was the equivalent of pushing an old lady off a curb. Labor sympathizers would refuse to enter picketed workplaces
as employees or customers. When unions represented 36 percent of the labor force, almost every adult had at least one union member in the family—and thus was sympathetic to labor’s cause. Today, that just is
not the situation. Even Rachelle Pachtman, the daughter of a union man, raised on union wages and benefits, crosses picket lines. “If there’s a meeting in a hotel where workers are striking. ... 'm going to the
meeting. ... But | feel terrible 43

Lockout

Although less frequent than strikes, an employer lockout(® @may also be used in a labor dispute. The employer may withhold employment to resist union demands or actually to force concessions from the
union. Layoffs, shutting down, or bringing in nonunion workers can accomplish the lockout. For example, in July 2005, management at NuTone Inc. in Madisonvile, Ohio, notified 450 members of the United Auto
Workers Local 2029 that they were locked out of their jobs. The union members were working without a contract after their contract with NuTone expired in June, and they had rejected the company’s last offer. The
locked-out employees were eligible for unemployment benefits.44 The employer again must measure the same factors involved in withstanding a strike when deciding to lock out the employees: loss of profits, cost
of continued operations, possible loss of customers, and the effect on future labor negotiations. Employer lockouts can be in violation of the National Labor Relations Act as an unfair labor practice if they are
invoked to prevent unionization or to preclude collective bargaining before it begins.

No-Strike, No-Lockout Provision
A contract clause restricting both the union’s ability to call a strike and management's ability to stage a lockout.
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Courts have supported both defensive and offensive employer lockouts under the Taft-Hartley Amendments. In defensive actions, employers are justified in a lockout if a threatened strike caused unusual economic
loss or operational difficulties. In multiemployer bargaining, a strike against one employer can justify a lockout by the others to preserve the integrity of the multiemployer bargaining unit. Offensive economic
lockouts have been justified after an impasse has developed during collective bargaining negotiation or if the lockout was used to pressure employees to end the labor dispute on grounds favorable to the
employer. The courts reasoned that an economic strike by employees seeks the same end, and therefore the lockout is protected 45

The use of replacement workers during a lockout is governed by the same rule as using replacements during a strike. Permanent replacements may be hired during a lockout to affect the economic outcome of a
contract under negotiations but not if the lockout is a result of an unfair labor practice by the employer.46

No-Strike, No-Lockout Provisions ®

Most agreements in the private sector contain provisions restricting both the union’s ability to call a strike and management's ability to stage a lockout, such as this Agreement between C. Lee Cook Division, Dover
Resources, Inc., and Lodge No. 681, International Association of Machinists and Aerospace Workers AFL-CIO, 2007-2012:

Article XIll

Strikes, Stoppages, and Lockouts
During the life of this Agreement, the parties hereto agree that there will be no lockout of employees o strikes, direct or sympathetic, or work stoppages, or slowdowns of any type or character, except where either party hereto willfully

refuses to abide by a decision duly rendered and handed down by an arbitrator acting under authority of the provision of Article VII.47

Usually either both or neither type of provision is negotiated because they are reciprocal in nature. No-strike and no-lockout clauses often contain similar, if not identical, language, falling into two general
categories: (1) unconditional bans (63 percent of agreements) on interference with production during the life of the contract, and (2) conditional bans that permit strike or lockout under certain circumstances,
usually one or more of the following:48

Exhaustion of grievance procedure

Violation of arbitration award

Refusal to arbitrate dispute

Noncompliance with portion of agreement

Deadlocked contract reopener
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The discipline or discharge of employees participating in illegal strikes under a no-strike provision may be permitted in the agreement. Most of these clauses provide for appeal by the employee 42

No-strike clauses are usually highly sought by industry, but severe circumstances may alter their value. For example, the U.S. steel industry had enjoyed an industry-wide no-strike agreement for 36 years when in

1986, the six major U.S. steelmakers decided to bargain separately with the United Steelworkers of America. The firms' fierce competition for survival forced them to give up the safety of joint negotiations and the
continuance of the no-strike pact. The result was the longest U.S. steel industry strike in history.50
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Resolution STAGE: BEYOND Impasse

Because both management and union negotiators seek to successfully negotiate a new agreement that meets their interests, they usually want to resolve an impasse. They can decide early on before the contract
has expired to seek a facilitator or mediator to assist them in the negotiation process, or they can request assistance after the contract has expired. Entering into negotiations long before the contract expiration
date, however, can relieve some of the deadline pressure. The use of joint labor-management study committees before and during the contract negotiations also can alleviate much of the conflict present in

traditional bargaining sessions.

Still, sometimes an impasse cannot be avoided, and impasse resolution becomes one of the stages of negotiations. Sometimes a pressure tactic such as a strike, lockout, or the hiring of permanent replacement
workers s effective in bringing the other party back to the table. Often informal communication through a neutral third party enables the parties to resume talks to a successful conclusion. Traditionally, however, an
impasse is often resolved by resorting to mediation ( (3, arbitration ® (3, or fact-finding ®

Mediation
The introduction of a neutral third party into a grievance situation o collective bargaining impasse. Although mediators have no decision-making powers, they use their skills and work

actively to achieve a settlement that is mutually agreeable to both sides.

Interest arbitration
A process used to resolve an impasse in negotiations where the parties submit the unresolved items to a neutral third party to render a binding decision
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Mediation

Mediation is a voluntary process selected by both parties to assist them in moving beyond impasse to a settlement. Mediation services are usually provided by a third-party neutral, experienced and trained in
dispute resolution techniques. A mediator has no authority to decide the unresolved issues, and instead relies on personal powers of persuasion, tenacity, creativity in suggesting alternatives to issues, and
experience in labor relations disputes. The lack of authority to impose a decision on the parties is both a major strength and weakness of mediation. It is a strength because the parties are fully aware that they will
directly participate i the formulation of the terms of any agreement on any issue. Thus the parties, to some extent, believe they control the outcome of the process—and they know that should the dispute go to
arbitration, they will have no control over the decision, which is often final and binding. However, the lack of authority to decide issues is also @ major weakness of mediation because there is no guarantee of a
settlement

Another major advantage of mediation is that it is confidential. The mediator usually destroys all papers and evidence of the case immediately after it is resolved, and cannot be required to testify in court—which
often enables the parties to be more flexible in their efforts to find a settlement. By contrast, arbitration and court hearings take place in public forums.

For these reasons, control of any decision and confidentiality, as well as others, mediation is increasingly used to resolve labor disputes, and is generally preferred over other methods by the parties. In fact, about
85 percent of labor-management grievance disputes are resolved through mediation.5! In addition, about 90 percent of management and 92 percent of union representatives reported a positive experience when
using Federal Mediation and Conciliation Services’ mediators to resolve a collective bargaining impasse.52 How do mediators resolve

Tips from the Experts Successful Mediator Practices

Create a Positive Atmosphere!

simple, but effective, tactics include: (1) change the seating of the parties—even seat them on the same side of the table across from the mediator, (2) move the parties to separate rooms to break tension,
(3) create a deadiine on an issue—and resolve it before moving on to the next issue.

Maintain Neutrality

Above all else mediators must project neutralityl Treat both sides the same—even treat the hostile person the same as the polite person

Absorb Conflict

Let the parties know you are listening; “I hear your anger,” but don't respond, and instead absorb their hostility—negotiators will not argue for very long with a mediator who won't argue with them
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Provide Reality Checks

One of a mediator’s most useful tactics. If a proposal, idea, or fact is unreasonable or extreme, ask for a reality check—"What evidence can you present the other side to support your proposal?” Or, “Do you
really want to jeopardize the progress made thus far by offering a value that is triple the last one?”

No Conscience

Amediator’s job s to get an agreement—not to decide if an offer is “fair” or “just.” I the parties agree to it, then it is right, no matter how bizarre it might appear to the mediatorl Avoid the “novice's curse™—
drafting what a mediator believes is a neutral proposal—ask the party making the proposal to draft it and thus avoid any possible blame by the other party if they don't agree with the language

Source: Adapted from Patrick J. Cleary, The Negotiation Handbook (Armonk, NY: Sharpe Pub., 2001), pp. 137-62
labor disputes in most cases? Patrick J. Cleary, former chairman of the National Mediation Board, suggests several common mediator practices in “Tips from the Experts.”

Mediation services are available through the Federal Mediation and Conciliation Service (FMCS: www.fmcs.gov) and similar state agencies. A mediator such as Louis Manchise in Profile 6-1 assists in rescheduling
negotiation sessions, reopening discussions, and making suggestions on possible areas of agreement. If a mere misunderstanding of the parties’ positions has caused an impasse, an unbiased third party can

often show them how close they actually are to agreement. If the substantive distance between the parties causes the impasse, a mediator will use a variety of techniques to find a proposal both sides can agree
53
on

Profile 6-1 Louis J. Manchise: Mediator

Louis J. Manchise has worked as a mediator in the Greater Cincinnati, Ohio, region for the past 33 years. Most recently, before joining the faculty at Northern Kentucky University, he served as director of
mediation services for the Federal Mediation and Conciliation Service (FMCS) in Cincinnati. He is known in the conflict management community as a dedicated, hardworking, fair, and creative problem
solver. Throughout his career he has mediated a wide spectrum of disputes. The cases he has been involved in include labor— management negotiations, employee-employer matters, commercial disputes,
court cases, grievances, equal employment opportunity complaints, peer conflict, and inter- and intragovernmental conflicts at all levels: federal, states, counties, and cities.

Louis J. Manchise, national award-winning federal mediator.
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Chapter 6 Negotiating a Collective Bargaining Agreement

MEADE

In July 2010 Chicago area union construction workers staged a three-week strike which in the end gained them a 9.75 percent increase in wages and benefits over three years.

Source: © Chicago Trbune Company:

Somebody must be boss; somebody has to run the plant!

At Goldber (U5, Susreme Court Justios)
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Source: Courtesy of Louis J. Manchise, Vice Chair, Board of Directors, The Alternative Dispute Resolution Center, Northern Kentucky University. Accessible at www.adr.nku.edu. Used by permission.
AFNCS survey of 1,168 pairs of union and management leaders found that mediation is in greater demand today than in past years. Possible reasons include the economy and increased polarization of labor—
management relations which often lead to an impasse over major issues such as wages, job security, and health care. Fifty percent of the leaders responded that mediation is needed to resolve differences and
prevent work stoppages. 54

Interest Arbitration

Interest arbitration ( is a distinctly different process from mediation. Like mediation it involves a neutral third party (or panel), but unlike mediation the arbitrator is given the authority to make a final and binding
decision on the unresolved issues in a stalled contract negotiation. It is important to realize that interest arbitration is different from grievance arbitration (see Chapter 12 @) which utilizes arbitration to resolve
rights disputes that have arisen during the life of a contract. Labor negotiators generally prefer to use mediation in resolving a contract negotiation impasse because they maintain control of the outcome, and
therefore interest arbitration is infrequently used in the private sector to resolve a contract impasse.

But when negotiation and mediation have failed to produce a settlement, and both parties prefer a settlement to a continued impasse, or other possible outcomes, then they may agree in writing to utilize interest
arbitration. Why? The primary benefit of interest arbitration is that it will produce a settlement of unresolved issues which is “final and binding.”

The most common criticism of interest arbitration s that arbitrators too often simply “split the difference” or “meet in the middle” on key issues such as wages. This possibility may cause the parties to take only
extreme positions—thus the middle if chosen will be closer to their real position. Another criticism is the there is little incentive to reach an agreement during negotiations if the parties believe the issue will end up in
arbitration—thus the anticipation of arbitration has a “chilling effect” on their motivation to settle. In addition, some critics of arbitration believe that in some cases it has a “narcotic effect” on negotiations—that is,
the parties become more reliant on arbitration to achieve their desired gains as they become more knowledgeable of the arbitrator’s decisions.% These criticisms of interest arbitration may cause negofiators to
avoid arbitration, even when in a specific situation they believe it would be useful. They don't want the other party to anticipate the use of interest arbitration, and then bargain at the table under the chilling or
narcotic effect, which may greatly prejudice their bargaining proposals. Yet another criticism of interest arbitration is that it does not offer the confidentiality of mediation.

In the United States three federal laws govern private sector arbitration of disputes: the 1947 Labor-Management Relations Act (LMRAY), which provides for the use of interest arbitration to resolve collective
bargaining disputes; the 1926 Railway Labor Act, which has jurisdiction over labor disputes involving railroad, airline, and mass transit industries; and the 1925 Federal Arbitration Act, which provides for the
arbitration of disputes in commercial cases. Interest arbitration usually begins when one or both parties submit a request for arbitration to the American Arbitration Association (AAA), the Office of Arbitration
Services (OAS) of the Federal Mediation and Conciliation Service, or a state or local agency.
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Fact-Finding

This is a semijudicial method of dispute resolution, which is primarily used in the public sector. A hearing, similar to the one used in the arbitration process, is used to assemble and make the facts public through
the media. But the fact-finding panel, like a mediator, can only recommend how an impasse may be resolved. Fact-finding can be used to delay a strike, bring an unreasonable demand to the public's attention,
create an atmosphere for new ideas, and if reasonable recommendations are made, pressure a party into acceptance. This technique is used where such pressure may force the parties to reach an agreement,
especially if the facts show that one side is unreasonable.

Final-Offer Arbitration

This method of dispute resolution requires both parties to submit their final offer on an unresolved issue to an arbitrator or a panel that has the authority to select one of the proposals. Final-offer arbitration gives
the parties the motivation to make their final offers reasonable. Both parties realize that a less reasonable offer has a lower chance of selection. Therefore, they strive to make their offer appear as fair and
reasonable as possible. Final-offer arbitration may take one of two forms: final-offer total package, which restricts the arbitrator to selecting either the management's or union’s entire final proposal on all unresolved
issues, or final offer issues by issue, which allows the arbitrator to select either the management's or union’s final proposal on each issue separately. In recent years final-offer arbitration has received a great deal
of media coverage because it is used to resolve salary disputes between major league baseball players and the club owners. The collective bargaining agreement between the club owners and the union specifies
the use of final-offer arbitration:5

Article VI.—Salaries
Sec. F. The arbitration panel shall be limited to awarding only one or the other of the two (salary) figures submitted. There shall be no opinion

The final-offer salary arbitration process has resulted in roughly an even number of decisions won by players and the clubs from 1974 to 2010, with the clubs winning 52.6 percent of the cases decided by three-
member panels. In 2010, for example, the players won three of eight arbitration hearings. Ryan Theriot's, of the Chicago Cubs, final offer was $3.4 million, the Cubs’ final offer was $2.6 million, and the panel chose
the Cubs offer. Cory Hart's, of the Milwaukee Brewers, final offer was $4.8 million, and the Brewers' final offer was $4.15 million, and the panel chose Hart's offer.57

Mediation—Arbitration

As a combination of mediation and arbitration, the parties agree to bring in a mediator with authority to arbitrate any unresolved issues, should the mediation, which occurs first, fails. This method can, if it goes
well, combine the best of the two methods—it provides a mediation in which the parties together develop a mutually agreeable settlement, but if that fails, then the parties are guaranteed a decision by an arbitrator.
Since the arbitrator is the same person, he/she knows the issues well and may arrive at a more informed decision more quickly. A potential disadvantage of this method s the parties not fully participating in the
mediation, since they believe it will lead to arbitration
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Reducing an Agreement to Writing

At some point agreement is reached on wages, hours, and other terms and conditions of employment. Today the agreement is written, but when the National Labor Relations Act was passed, it did not expressly
require that a collective bargaining agreement be reduced to writing and signed by the parties. Nor did it address whether bargaining was to be a process of continuing negotiations or even what the legal status of
a signed agreement might be. These questions were left to the National Labor Relations Board (NLRB), the courts, and Congress to answer in piecemeal fashion

As early as 1941, the Supreme Court imposed a duty to sign® (I, or a duty on the parties in a collective bargaining relationship to reduce to writing and sign any agreement reached through the bargaining
process. A refusal to sign was declared a refusal to bargain collectively and an unfair labor practice because, the Court found, a signed agreement had long been informally recognized as a final step in the
bargaining process. The Court thought it obvious that the employer's refusal to sign an agreement “discredits the [labor] organization, impairs the bargaining process, and tends to frustrate the aim of the statute to
secure industrial peace through collective bargaining.”®8 In the Taft-Hartley Amendments, Congress recognized the need for a written agreement and defined the bargaining duty as including “the execution of a
witten contract incorporating any agreement reached if requested by either party.”5% Part of the negotiator’s role in the collective bargaining process is drafting the final agreement. The negotiator should try to

Duty to sign
The obligation of both parties to reduce to writing and sign any agreement reached through the collective bargaining process. Refusal to sign can be declared an unfair labor practice.

Tips from the Experts Arbitrator
What are the three most common drafting errors in collective bargaining contracts that cause problems for an employer or the union?

1. Failure to define a contractual term or phrase. Arbitrators give words their ordinary and usual meaning unless there is an indication that the parties intended a special meaning

2. Failure to specify the scope of the arbitrator’s authority. For example, is the award binding or merely advisory? Does the arbitrator have the usual authority to review the penalty imposed once he or
she determines that the grievant did commit the offense with which he or she was charged?

3. Failure to encourage resolution of grievances at the earliest possible step. Such a failure would encourage open and full discovery and exchange of information in the lower grievance steps and could
enhance the prospects of settlement or avoid the element of surprise at the arbitration hearing
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be clear and concise while accurately reflecting the agreement and the understanding of the parties. One author suggests that before it is signed, the final agreement should be circulated for comment among
nonnegotiating union and management personnel it will affect:

Once contract provisions are committed to paper, a good test of their meaning is to have a wide variety of different individuals, wholly unfamiliar with what has transpired during negotiations, read and interpret each provision of the
contract. Particularly appropriate candidates for this provisional intent test (D are those who enforce, administer, police, or are governed by the terms of the agreement—stewards, foremen, department superintendents, shop
chairmen, plant managers, grievance committeemen, rank-and-file members, etc. If provisional meaning is misconstrued, revision is in order 60

Provisional intent test
When knowledgeable but uninvolved parties read the draft of a collective bargaining agreement after it has been reached to determine whether the drafting accurately reflects the interests of the parties.
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KEY PROVISIONS OF A CBA

The agreement between a union and an employer is not an employment contract. The employment contract is between the employer and the employee. It may be expressed verbally or in writing, or it may simply
be a function of the employer’s job offer and the employee’s acceptance. The union is not a party to this employment contract, but the agreement between the union and the employer does shape the terms of that
independent employment contract by establishing company policy in the areas covered by the agreement. The labor agreement also serves to define the union’s relationship with management and provides the
means to enforce its provisions. Each labor agreement is unique in terms and language, but all have basic similarities. Most labor contracts contain four main sections: union security, wages and benefits,
management rights, and administration. Union security and management rights are discussed in the following sections of this chapter, wages and benefits are presented in Chapters 7@ and 8, and contract
administration in Chapters 1010, 1110, and 1210

Union Security

Union security refers to a union’s ability to grow and to perform its exclusive collective bargaining role without interference from management, other unions, or other sources. A key element to a union’s security is a
provision in the collective bargaining agreement requiring employees to join the union and pay union dues as a condition of continued employment. Such a provision assures the union and its members that all the

employees who share the benefits of collective bargaining agreements pay for the union’s cost. Required union membership increases the financial base of the union and may increase its ability to represent its
members at the bargaining table

Unions are concerned about their security for many reasons. For instance, a union is certified as the exclusive bargaining agent for only one year following a representation election

ARTICLE Il Union Security

1. Agency Shop
a. Subject to applicable law, all employees who, as of the date of this Agreement are members of the Union in good standing in accordance with the constitution and by-laws of the Union or who become
members of the Union following the effective date of this Agreement, shall, as a condition of employment, remain members of the Union in good standing insofar as the payment of an amount equal to the
periodic dues and initiation fees, uniformly required, is concerned.
b. Subject to applicable law, all present employees who are not members of the Union and all individuals hired after the effective date of this agreement, shall, beginning on the thirtieth day following the
effective date of this agreement or the thirtieth day following employment, whichever is later, as a condition of employment, either become and remain members of the Union in good standing insofar as the
payment of an amount equal to the periodic dues and initiation fees, uniformly required, is concerned, or, in lieu of such Union membership, pay to the Union an equivalent service charge.
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Figure 6-3
Union Security Clause:
Scure: Agrament beveen Genrs lctric Aviaon and Loge No. 12, nematons Asosiaon of Mechiistssnd Aerospace Woters, FLICIO, 20072011 Used by permision

Rival unions may not seek to organize its members during that short time. Although a union security provision cannot prevent such raiding after the year, loyalties are developed and strengthened by participation in
the union for that year.

Union Security Clause

Many collective bargaining agreements contain a union security clause similar to the one in Figure 6-310. The clause requires that all employees within the bargaining unit become and remain members in good
standing as a condition of employment. This phrase “members in good standing” means that employees have the option to choose either full membership, which includes the payment of all dues, fees, and
assessments as well as prescribed membership obligations, or limited membership, which requires the payment only of those dues and fees directly needed to support the union in performing representation duties
such as collective bargaining and grievance settlement. Thus, the costs of limited memberships are normally lower than those of full membership. The union, as the exclusive bargaining representative of all
employees in the bargaining unit, is required to inform employees of their membership rights. These rights include the option to refrain from supporting union activities other than those involved in collective
bargaining, contract administration, and grievance arbitration. The employer is not the representative of the employees and thus has no obligation to inform employees of their membership rights. Unions, to
maintain solidarity and secure greater funding, strongly encourage employees to maintain full membership. It is also important to note that the clause specifies the employer's right to “secure new employees from
any source’—not only union members or applicants referred by the union. Also note the employer agrees to terminate any employee—upon request from the union—for failure to become a member in good
standing

Union Security Clause
A CBA provision that requires employees to be members in good standing of a union.

The 1935 National Labor Relations Act protected union security in several ways. Company unions were prohibited because the act's proponents saw them as a major threat to employee rights.®! Yellow-dog
contracts, whereby employees agreed not to join unions in order to get hired, and blacklisting of union sympathizers were made illegal. The act allowed an employer to make an agreement with the union requiring
union membership as a precondition to employment. As a result, the closed shop clause became common
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Union security increased union membership. Automatic check-off provisions © in the contract authorizing the employer to withhold dues from a member’s wages ensured that the union would receive payment.
For example, see Figure 6-4 0. Dues “check-off' is a common method by which the union collects the monthly dues and fees from members through payroll deduction. Employees must voluntarily authorize the
payments, in writing, and their authorization cannot be irrevocable for more than a year o the life of the contract, whichever is shorter. The check-offis often renewed automatically each year unless the employee
revokes it. A dues check-off provision can be critical to a union, and no longer can be considered a guaranteed concession from employers. In 2005, for example, Indiana stopped collecting dues from teachers and
by 2011 dues-paying members had declined by 90 percent. Other states including Colorado, Utah, and Washington experienced similar declines after enacting state laws .62

Check-off
A contract provision requiring that the employer deduct union dues directly from union employee paychecks. The collected dues are then deposited in the union treasury.

Public reaction to the growth of union membership and numerous labor-management conflicts following World War | led to the 1947 passage of the Taft-Hartley Amendments to the National Labor Relations Act.
Added to Section 7 T, which guaranteed freedom of organization, was a guarantee of the employee’s right not to organize and engage in union activity. The closed shop was outlawed, although the amendments
allowed union shops to be negotiated in future contracts. A union shop required union membership on or after 30 days of employment. The hiring power, therefore, was restored to the employer. However, although
the act allowed union shops, it also permitted states to outlaw union shops by passing right-to-work laws that prohibit agreements requiring membership in a labor organization as a condition of employment (see
next section). The Taft-Hartley Amendments also limited the dues check-off practice by requiring a written authorization from each union member.

ARTICLE 3

Union Shop Conditions and Check-off

Union Shop—It shall be a condition of employment that all employees of the Employer covered by this Agreement who are members of the Union in good standing on the execution date of this Agreement shall, on
the sixty-first (61%) day following the execution date of this Agreement become and remain members in good standing in the Union. It shall also be a condition of employment that all employees covered by this
Agreement and hired on or after its execution date shall, on the sixty-first (61) day following the beginning of such employment become and remain members in good standing in the Union. The Employer may

secure new employees from any source whatsoever.

During the first sixty (60) calendar days of employment, a new employee shall be on a trial basis and may be discharged at the discretion of the Employer, and such discharge shall not be subject to the Grievance
and Arbitration Procedure.
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Check-Off—The Employer agrees to deduct weekly Union dues and/or service fees and uniform assessments from the wages of employees in the bargaining unit who individually certify in writing, authorization for
such deduction in a form authorized by law. The Employer agrees, in the case of new Union members, to deduct the Union initiation fee and in the case of a non-member, an initial service fee from the wages of
any new or non-member Union employee who certifies in writing authorization for such deduction in a form authorized by law.

CHECK-OFF A contract provision requiring that the employer deduct union dues directly from union employee paychecks. The collected dues are then deposited in the union treasury.

In the event no wages are then due the employee, or are insufficient to cover the required deduction, the deduction for such week shall nevertheless be made from the first wages of adequate amount next due the
employee and thereupon transmitted to the Union

Upon written request by an authorized representative of the Union, the Employer agrees to dismiss any employee within five (5) days from receipt of such request for failure to comply with Article 3, Section 3.1,
limited only by the Labor Management Relations Act of 1947

Figure 6-4
Automatic Withholding of Union Dues

‘Source: Agrzment betwsen The Kroger Co. and the United Fosl and Gommersial Werkere Infamatons! Union AFLACI0, 2007-2010, Used by permission

Finally, court decisions have limited the application of a union shop provision by narrowing the meaning of union membership. The Supreme Court has long held that being a union member for the purpose of
complying with a union shop provision could not require more of a person than paying dues or limited membership. A union could not require attendance at meetings or participation in union activities.5%

In a historic decision, CWA v. Beck, the Supreme Court limited a union shop requirement for the paying of dues as a union member to only that portion of the union’s dues that represented the cost of bargaining
and representation. This important decision covered both private and public sector unions, therefore individual union members can choose not to pay any funds to support “noncore” matters such as political

contributions or lobbying efforts 84 In 1995, the NLRB expanded the Beck holding to include an affirmative duty on the part of a union to inform its members of their rights under Beck to object to the expenditure of
their dues for political or fraternal activities.8%

Forms of Union Security
Union security clauses may take several basic forms:

1. Closed shop. Outlawed by the Taft-Hartley Amendments, the closed shop provision allowed the employer to hire only union members. To get a job, a person first had to join the union.
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Closed shop
Aunion security arrangement that requires employers to hire only union members. Closed shops were generally made illegal under the Taft-Hartley Act.

2. Open shop. No employee is required to join or to contribute money to a labor organization as a condition for employment under the open shop.

Open shop
Aform of union security in which the workers within a bargaining unit may decide whether to join a union. Those who choose not to join are not required to pay union dues or fees or
amounts equal to dues or fees

3. Union shop. A union shop £ provides that within a specific period of time, usually 30-90 days, an employee must join the union (full or limited membership) to continue the job with the employer. Union
membership under such a provision must be available on a fair and nondiscriminatory basis, and fees and dues must be reasonable and can be limited to an amount reflecting only the cost of bargaining
and representation (see Figure 6-4(0)

Union shop
Aunion security provision that all new employees must become union members in good standing
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Although the National Labor Relations Act seems to allow a union to negotiate contracts requiring membership in the union as a condition of employment, in NLRB v. General Motors Corporation, the
Supreme Court held that ‘membership” means paying union dues—the amount needed by the union to pay the costs to conduct collective bargaining. Thus, an employee cannot be required to sign a
membership card or take an oath of membership. Despite the General Motors decision, many union leaders tell employees they must join the union.8&

Employees can petition the NLRB to hold a deauthorization poll—in which they can vote to revoke a union shop clause. Such petitions are rare however.

Union hiring hall. A union hiring hall provision is lawful and common in the construction, trucking, and longshoring trades. This form requires an employer to hire employees referred by the union, provided
the union can supply a sufficient number of applicants. As long as the union refers union and nonunion members alike and does not require membership before the seventh day of employment, such
provisions are legal. A hiring hall run by the International Brotherhood of Electrical Workers Local 48 (IBEW) in Portland, Oregon, was determined to be illegal by the NLRB because it dispatched workers
based on their willingness to (1) engage in union organizing, (2) leave a nonunion employer and join the union, and (3) reward those who join the union with additional jobs.87 And a refusal by the IBEW in
Indiana to refer an electrician who was qualified and the next in line for referral because he owed the union back dues was declared an unfair labor practice because the labor agreement in question did not
contain a union security clause 68

Agency shop. Agency shop provisions require employees to contribute a sum equal to membership dues to the union, but they are not required to join the union. The union is

Agency shop
Alabor contract provision that requires employees to contribute a sum of money equal to union membership dues but does not require the employee to join the union. The employee
benefits from collective bargaining by the union and in tun gives financial support to the union for negotiations, contract administration, and other actions

provided with the financial support of employees who benefit from their collective bargaining, but the employee’s right not to join the union s retained

Maintenance of membership. The maintenance of membership provision requires those who are union members at the time a union contract is entered into to remain union members but only for the
duration of the agreement. Nonunion members are not required to join.

Miscellaneous forms of union security. A preferential shop requires the employer to give hiring preference to union members. The check-off of union dues from an employee’s paycheck operates as a
union security form because it protects the source of union funding and automatically keeps the employees in good standing with the union. This form of union security is often the only legal device available
in right-to-work states. Superseniority gives union leaders top seniority for layoff purposes and indirectly increases union security by ensuring the continuity of its leadership.
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NLRB and court decisions have altered some of these traditional areas of union security. Agency shop nonunion members are increasingly challenging the amount of representation fees they are charged. A 1998
Supreme Court decision, Air Line Pilots Association v. Miller et al., held that such challengers may not be required to use the arbitration process provided in a contract but can challenge a union’s calculation of
agency shop fees in a federal court. Citing its previous ruling in Teachers v. Hudson, the Court outlined three procedural protections for nonunion workers who object to the agency-fee calculation: They must be
given (1) sufficient information to determine the fees estimation, (2) the escrowing of any amount i dispute driving the challenge, and (3) a reasonably prompt opportunity to challenge the amount of the fee before
an “impartial decision maker.” According to the Court, the impartial decision maker can be a federal judge.59 In a follow-up to the guidance in Hudson, the Supreme Court upheld a Washington state law that
requires a union to seek and obtain from employees who pay an agency-fee affirmative authorization before it can spend those fees for any noncollective bargaining purpose.”®

Right-to-Work Laws

The Taft-Hartley Amendments to the NLRA also added to Section 7 {2 of the National Labor Relations Act the following:

Nothing in this act shall be construed as authorizing the execution and application of agreements requiring membership in a labor organization as a condition of employment in any state or territory in which such execution or application
is prohibited by state or territorial law.

This provision allows states to enact laws prohibiting the union or agency shop forms of union security. Only 22 states, mostly in the West and the South, have done so (see Figure 6-513)

Right-to-work ( legislation understandably evokes great emotions from both proponents and opponents.”! A significant research study published in 2004, however, concluded that states with right-to-work laws
have 9 percent lower levels of union membership (union density) with all other significant factors held constant. Union membership varies greatly from state to state with the highest levels in New York (24.6
percent), Alaska (22 percent), Michigan (21.8 percent), California (18.4 percent), and the lowest levels in North Carolina (3.1 percent), South Carolina (4.2 percent), Utah (5.2 percent), and Arizona (5.2 percent)
Although several factors influence union density, including “social capital” or workers’ attitudes toward unions, and other social and political factors, the existence of a right-to-work law within a state has the most
significant impact on the level of union membership within the state, and therefore it is an issue that raises strong emotions .72

Right-to-work
The federal law permitting states to prohibit agreements requiring membership in a labor organization as a condition of employment
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Opponents contend that right-to-work legislation is an attempt to change the bargaining power at the negotiating table in management's favor. In addition, ‘right-to-work” as a slogan is misleading. As civil rights
leader Martin Luther King once said:

In our glorious fight for civil rights, we must guard against being fooled by false slogans as “right-to-work " It provides no “rights” and no “works.” Its purpose is to destroy labor unions and the freedom of collective bargaining.”
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State right-to-work laws guarantee no one a job and in the opinion of opponents confer rights only on employers.”3 The phrase implies the union’s concomitant right to prevent a person from working. According to
union advocates, the requirement of union membership as a condition of employment is no more restrictive of an individual’s freedom than the requirement of specific hours of work or of certain minimal job
qualifications. Union members contend that employees should support the union primarily because of the benefits that union and nonunion employees alike receive through collective bargaining agreements.”4
Finally, opponents point out that the per capita income in states not having right-to-work laws is higher.

Proponents of the right-to-work legislation believe that it affirms the basic rights of a person to work for a living whether he or she belongs to a union or not.7% They contend that no private organization should be
able to tax a person and use that money to support causes with which all the members may not agree. Compulsory union membership can mean that a union does not need to be responsive to its members. And,
according to proponents, right-to-work legislation encourages economic development because employers are not as likely to lose income from strikes over union security issues. A 2004 study confirmed that union
membership density is significantly lower in right-to-work states in comparison to non-right-to-work states. The study also confirmed the belief that right-to-work states have lower wages overall in comparison with
other states.78

A 1986 right-to-work referendum (RTW) election was held in Idaho. Both sides waged extensive media campaigns and focused the debate on the issues of lower wages and growth in the Idaho economy. Whether
someone should be forced to join a union became a peripheral issue in the campaign. The National Right-to-Work Committee had targeted Idaho since 1976, when it successfully pushed passage of the Louisiana
right-to-work law.”7 Right-to-work states have several characteristics that differ from union shop states. These characteristics include (1) low union membership, (2) little heavy industry, and (3) a high level of
agriculture. Idaho shared these characteristics with the 20 right-to-work states.78

Union membership in Idaho was about 70,000 out of a population of one million. Idaho is surrounded by other right-to-work states: Wyoming, Utah, and Nevada. The referendum election was initiated by organized
labor in an effort to overturn a 1985 law that was passed despite the governor's veto and made Idaho the 21st right-to-work state. Opponents of right-to-work began their campaign with the message, “The real
intent of right-to-work is to damage unions and lower wages for all Idaho employees—both union and nonunion.” Supporters of right-to-work pushed the message, “Should you be free to hold a job .. whether you
belong to a union or not?” Each side then began to muddie the issues by bringing in actors from Hollywood—Charlton Heston for the right-to-workers, Patty Duke for the opposition. The final vote was in favor of
retaining the new right-to-work law by 30,514 votes of the 385,324 total votes cast.”®
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Research on Right-to-Work

How did the new RTW law affect Idaho? A 2002 study published by the Federal Reserve Bank of St. Louis concluded: (1) Idaho is “an interesting case study” because it was a late adopter of a RTW law and
because it is bordered by three RTW states and by three non-RTW states; (2) a decline in the unionization within Idaho began in 1981, four years prior to the law, and continued after passage until now it s similar
to the border RTW states, but this decline was significantly faster after passage of the law; and (3) Idaho realized a significant and constant growth in manufacturing after passage of the law, suggesting that the
state became more attractive to plants in comparison with the rest of the region.8% A 2005 report on wages in Idaho for the 15-year period following the 1985 passage of its right-to-work law concluded that the
wages of nonunion workers in the state fell by 4.2 percent while the wages of union workers remained unchanged. This result supported the hypothesis that the law reduced the level of unionization and the wages
of nonunion workers, resulting in an increase in the union-nonunion wage gap in the state.81 In 2002, Oklahoma became the 22nd right-to-work state. Colorado might have become the 23rd right-to-work state in
2008, but voters rejected the ballot measure after a spirited fight by both sides. It was a “notable victory for organized labor” because it was the first defeat of a right-to-work movement in many years. Members of
the Coors Brewing Company family were active on both sides of the issue, with the patriarch Bill Coors making a strong television commercial appeal saying about the measure, “I'm not for it."82

Court rulings and right-to-work states have had the effect of creating two new categories of employees: free riders and cheap riders. Free riders are employees who are in a unit represented by a union and are
covered by a collective bargaining agreement but do not join the union. The collective bargaining agreement is binding on them, but they may not have any influence over its creation. Because unions are
prohibited from negotiating union-shop and agency-shop agreements in right-to-work states, these states tend to have more “free riders,” which pose a problem for unions because they cannot collect dues from
them but must provide them the same benefits as union members.33 Cheap riders are employees who, again, are covered by a collective bargaining agreement but are not union members, but they are required
to pay something to the union for the bargaining and representation services they receive. The share employees pay under union and agency shops where nominal membership or financial support is required
ranges from 20 to 85 percent of a regular member’s dues
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Free riders
Employees within a bargaining unit who choose not to join the union that bargains for an agreement for the unit. Although the employees receive all negotiated benefits, they pay no costs
associated with the union

Cheap riders
Employees within a bargaining unit who choose not to join the union that bargains for an agreement but are required to pay a fee to the union to provide their share of the costs associated
with negotiations (usually 80 to 85 percent of the regular union dues)

Table 6-2
Length of Contract Term (2009 Contracts)
Duration in Years. % of Contracts
1 11
2 20
3 42
4 or more 27
100% all contracts

‘Source: Asspted rom Eursau ofNatonsl Afss, 2010 Sauros Bk on Collatve Eargaining (Washington, OG- Suréau of Nationsl Afiais, 2010),p. 180, Copyright © 2010 by The Buresu of Nationsl Aflas,Ine Washingion, DG 20037, Use by permisson
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Length of the Collective Bargaining Agreement

A contract must run for a specific term. Most contracts contain renewal provisions, with prior notice of termination or of a time for reopening negotiations. Contracts can have opener clauses  that allow for
negotiations to proceed during the term of the contract on one or more items, generally wages.

Opener clause
Aclause in a collective bargaining agreement that allows negotiations to take place during the term of the contract on certain mandatory items, such as wages or insurance coverage.

Amajority of contracts (about 69 percent) contain three-year terms or more, as shown in Table 6-2 (0. The NLRB in a general ruling that extended the contract bar rule (see next section) to a three-year period
aided the increase from one-year to three-year terms for most contracts.84 In recent years, the number of contracts with periods extended to four years or more has steadily increased to 25 percent, up from only 5
percent in 1986. The desire by both union and management negotiators to provide greater long-term stability in labor relations has motivated negotiators toward longer multiyear agreements.8% For example, Yale
University and the Hotel Employees and Restaurant Employees Interational Union signed an eight-year agreement, the longest in the history of the university. The new agreement followed a bitter strike that
closed down the center of New Haven, Connecticut, and resulted in 100 arrests. Richard C. Levin, president of Yale University, said he hoped the longer term of the agreement would provide “time to build a more
cooperative relationship.”88 In a similar private sector example, in 2009, Harley-Davidson workers agreed to a seven-year contract to preserve their jobs, and management gained a long-term peaceful workforce.

Management Rights

The area of labor relations known as management rights ( has evoked more emotion and controversy than any other single issue. At the core of the debate is the concept of management's right to run the
operation versus the union’s quest for job security and other protections for its members.87 Management rights provisions are found in aimost all contracts in a section labeled management rights. Union rights are
often considered to include those negotiated rights scattered throughout a contract according to subject matter. 38
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Of course, the question of who controls the workplace is of great interest to both management and labor. Management rights generally include decisions governing the working environment, including supervising
the workforce, controlling production, setting work rules and procedures, assigning duties, and using plant and equipment. Management generally believes that if it is to operate efficiently, it must have control over
all decision-making factors of the business. Management usually contends that any union involvement in the area is an intrusion on s inherent right to manage. Union advocates respond that where the right to
manage involves wages, hours, or working conditions, labor has a legal interest under federal law.8% Arthur Goldberg, former secretary of the Department of Labor and Supreme Court justice, summarized the

management rights issue like this:

‘Somebody must be boss; somebody has to run the plant. People can't be wandering around at loose ends, each deciding what to do next. Management decides what the employee is to do. However, the right to direct or to initiate
action does not imply a second-class role for the union. The union has the right to pursue its role of representing the interest of the employee with the same stature accorded it as is accorded management. To assure order, there is a

clear procedural line drawn: the company directs and the union grieves when it objects 90

Amanagement rights clause often appears at the beginning of a contract following the union recognition and security clauses. Here is an example of a common management rights clause:
Article 5

Management Rights

The management of the business and the direction of the working forces, including the right to plan, direct and control store operations, hire, suspend or discharge for proper cause, transfer or relieve employees from duty because of
lack of work or for other legitimate reasons, the right to study or introduce new or improved production methods o facilities subject to the provisions of Article 20 of this Agreement, and the right to establish and maintain reasonable
rules and regulations covering the operation of the store, a violation of which shall be among the causes for discharge, are vested in the Employer; provided however, that this right shall be exercised with due regard for the rights of the

employees, and provided further, that it will not be used for the purpose of discrimination against any employee or for the purpose of invalidating any contract provision. 91

Reserved Rights

In addition to explicit management rights specified in the contract (as illustrated in the example), there are also residual, implied, or reserved rights © not found in the language of the agreement. The reserved
rights theory generally contends that management retains all rights except those it has expressly agreed to share with or relinquish to the union.%2 Management, under the reserved rights concept, does not review
the agreement to determine which rights it has gained but instead reviews the agreement to ascertain which rights it has conceded to labor. All rights remaining reside with management.%3
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Reserved rights
The generally accepted contention that all rights not specified in an agreement or shared with a union remain the unwritten or implied rights of management.

One area of management rights that has received a great deal of attention since the 1980s involves a management decision to relocate its operation, in whole or in part. Previous Supreme Court decisions had
decided that if a company planned to “subcontract” work currently being done by union workers, that decision was a mandatory bargaining subject. 34 However, if the company was deciding to close down part or all
of its operation, such a decision was not a mandatory bargaining subject %%

The NLRB, therefore, first likened management's decision to relocate part or all of its facility to the decision to close a plant, and it ruled in Otis Elevator Co. that relocating was not a mandatory bargaining
subject % After the federal court rejected that comparison, the NLRB, in Dubuque Packing Co.,%7 compared relocating to subcontracting and reversed itself, deciding it was a mandatory bargaining subject 98

Restricted Rights

Restrictions of management rights are common in contracts (87 percent) as union negotiators strive to delineate the union’s rights in specific areas of decision making. Contracts may contain these restricted
rights ® (Din a general statement restricting management from “taking actions in violation of the terms of the agreement.” Specific restrictions of management rights or, conversely, the providing of union rights are
most often found in the following contract clauses:9%

Restricted rights
Contract provisions that place specific limitations on areas generally considered management rights.
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* Subcontracting of work to outside firms (contained in 55 percent of all contracts)
« Supervisory performance of bargaining unit work, except for training, in an emergency, conducting experiments, and developing new products (58 percent)
« Technological changes in work methods or equipment (e.g., robots) without union approval or the retraining of displaced workers (26 percent)

« Plant shutdown or relocation without advance notice and transfer rights to a new location (23 percent)

« Union rights of access to bulletin boards, pertinent information, and company premises (94 percent)

Grievance and Arbitration

Most contracts provide for the machinery necessary to enforce the terms of the agreement. Union shop stewards and officials give on-the-job representation that includes grievance administration (see Chapter
11/D). External enforcement is provided through arbitration provisions.

Contract Bar

Through its decisions over the years, the NLRB established a contract bar ( doctrine stating that a current and valid contract can prevent another union from petitioning for an election and being certified as the
exclusive representative. The board developed this doctrine as a balance between two competing interests under the National Labor Relations Act: the right of employees to choose their bargaining representatives
and the need to achieve stability in labor relations through negotiation of collective bargaining agreements

Contract bar
The general rule followed by the National Labor Relations Board stating that a current and valid labor contract can prevent another union from petitioning for an election and being certified
as the exclusive representative for the term of the existing contract.

Itis the NLRB's theory that if a union has negotiated and signed an agreement on behalf of its members, another union should not be allowed to seek recognition during the life of that agreement. Certain elements
must be present to ensure that the contract acts as a bar to a representational election:
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1. The contract must be in writing and signed by the parties. An oral agreement cannot be a bar.

2. The contract must be for a fixed term. An indefinite term expiring on some happening in the future cannot bar an election, nor will the board honor a contract with an unreasonably long term. Currently, the
NLRB views a three-year contract as reasonable. Any contract of longer term will not bar an election to change representation at the end of the three-year period

The contract must provide substantive terms and conditions to ensure a stable employer—employee arrangement. If a contract covered wages alone, it probably would not operate as a bar.

The contract must be duly ratified if ratification by the membership is required.

The contract must contain only legal provisions. Clauses that discriminate on the basis of race, religion, and so on, or that clearly violate union security provisions of the act cannot bar a new election.

The contract must not be prematurely extended. The NLRB allows employees the right to change representation during the open period © —the first 30-day period in the 90 days before termination of the
original contract

o0 s w

Open period
The first 30-day period in the last 90 days before the termination of a collective bargaining agreement during which employees can vote to change their bargaining agent.

A 1996 case provides an example of the right to change representation. The Supreme Court unanimously ruled that an employer had violated Section 7 (3) of the National Labor Relations Act, which protects the
union’s rights, when the employer disavowed a contract. The union in the case had accepted the company’s last contract proposal, but the employer disavowed the contract the next day because 16 (of 23)
employees had complained about the union, and 13 had resigned from the union. The Court ruled that to preserve industrial peace and stability, the NLRB presumes that a union has majority support during the
term of any contract, once negotiated, up to three years. Only at the end of the contract, during the open period, can employees seek to change representation 100

Under the contract bar doctrine, if a rival union wants to win the bargaining rights of a unit, it must petition for an election and win it during the open period—that is, between the 90th and 60th day prior to the
contract's expiration. Once the end of an open period arrives without the filing of a petition, the incumbent union becomes insulated from another union’s petition, and if a new agreement is reached before the old
one expires, the new one presents a new contract bar. 101

Once contract negotiations begin, the employees cannot petition for a change in representation. This insulated period ID begins 60 days before the contract is due to expire. Therefore, negotiations must not take
place during the open period so that employees will have an opportunity to change representation
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Labor News Chicago Construction Strike Idles Hundreds of Projects

On July 2, 2010, just before the Fourth of July weekend, the Chicago Laborers District Council and Local 150 of the International Union of Operating Engineers walked off hundreds of construction sites in the
Chicago, lllinois, area. For three weeks the projects remained idle as negotiators failed to agree to a new contract. The prior contract had expired weeks earlier. The core issues were wages and health care.
When the strike began, the unions were asking for a 15 percent increase over three years, and the contractors offered a 1 percent increase. After three weeks the strikers appeared to achieve their goal when
the negotiators agreed to a 9.75 percent increase in wages and health care benefits over three years—a far greater gain than many workers had realized during the Great Recession which caused record
unemployment and wage freezes.

Central to the collective bargaining process are the actual negotiations carried out by the parties to reach an agreement. Artful use of this process can improve the relationship between an employer and the
employees and result in a useful agreement for both parties. Unsuccessful negotiations can possibly lead to work stoppages and a loss of profits, wages, and benefits. This chapter examines details of the collective
bargaining process and potential solutions to a bargaining impasse

The bargaining process usually begins when a contract has reached the end of its term or one party wants to terminate or amend an existing contract. Most agreements provide for the automatic extension of an
existing contract past the expiration date, usually for one year. Either party may initiate new negotiations by providing written explicit notice to the other party. A clause specifying automatic renewal and the process to
begin new negotiations is included in 90 percent of labor agreements.!

Today even amicable union-management relationships often need to take a new approach to the negotiation process. Both sides are faced with difficult and complex issues that require greater preparation,
professional analysts, and flexibility to create mutually acceptable solutions. These external factors may include economic pressure from international, lower-cost competition, soaring health care costs, and
expensive retirement plans. Successful negotiators must think less about “beating the other side” and more about developing proposals that meet the needs of both sides. While some issues can be resolved by
using trade-offs, other issues, especially more costly and complex ones, cannot and instead must be resolved by a problem-solving method.2
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Insulated period
The last 60 days before a collective bargaining agreement is due to expire in which the existing bargaining agent cannot be subject to an employee vote to change bargaining agents
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Bargaining in the Public Sector

For many of the reasons discussed in Chapter 3 i3, negotiating a collective bargaining agreement in the public sector differs in significant ways from negotiating in the private sector: the nature of public
employment as providing essential services with no real competition; the source of funding coming from taxpayers and not consumers; working at the direction of “elected” managers who report, ultimately to
citizens; and limitations on negotiable issues. These differences certainly influence the context of contract negotiations. However, fundamental ideas regarding bargaining theories and the bargaining process in the
private sector generally hold true for the public sector with a few important variations.

Multilateral Bargaining

In the private sector, union negotiators derive their authority to negotiate from their membership. That authority is generally limited in that the contract must be taken back to the membership for a vote. However,
management negotiators in the private sector have the authority to commit to a negotiated agreement at the bargaining table. This situation is often referred to as bilateral bargaining. In the public sector, where
management's authority to negotiate flows from the people, the decision cannot generally be made by one official and is referred to as multilateral bargaining . In a multilateral bargaining situation a third party
such as a city council must approve the tentative agreement negotiated by management

Press Interest

In the private sector there is press coverage of strike threats or actual strikes, but while the negotiations are being carried out, they are largely confidential. Public employee collective bargaining makes news even
when there is no crisis. Press coverage can harm the bargaining process in several ways. If an impasse is reached, the parties may try to explain their side to the media, hoping to influence public opinion and in
turn the negotiating process. Rushing for media coverage may cause a party to present proposals publicly before it has presented them to the other party at the negotiating table. By emphasizing the differences
between the parties instead of the points of agreement, reporters can actually prolong the stalemate. When public employees and their employers reach agreement, it is not newsworthy; therefore, media coverage
is often confined to reporting on the items separating the parties and not the items of agreement. Coverage reinforces the bad feelings too often present in negotiations in a way the private sector rarely
experiences.

Sunshine laws

Some states require public bodies, such as city councils, to conduct their official business in public sessions open to citizens and the press. Some initial posturing is necessary on both sides so that the negotiator's
constituency is assured that he or she is acting on their behalf. Negotiators may find it difficult to stop posturing if they are under constant scrutiny. At any particular juncture during the negotiation process, it may
seem as if one side or the other is winning o losing. A fear of “loss of face” by either side may endanger the fair compromise so necessary to successful negotiations.
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No Right to Strike

In the private sector, an impasse in collective bargaining negotiations can result in a strike. In the public sector, the right to strike ( is usually denied to the public employee either by the collective bargaining
statute or by court actions. As discussed in Chapter 3 (D, the right-to-strike issue is to the public sector what the right-to-work issue is to the private sector. Despite the traditional bias against public employees’
right to strike, some states allow public workers to strike either directly or by not prohibiting it.192 In 1981, in a very pivotal case, PATCO (Professional Air Traffic Controllers) leaders called the first declared national
strike against the federal government. The 13,000 strikers thought they were irreplaceable. President Reagan quickly warned that such direct disobedience of the law against public employee strikes would not be
tolerated. He stated, “There is no strike; what they did was to terminate their own employment by quitting.”'03 Reagan gave workers a deadline that most ignored; then he fired all but the few who returned to work
Not one controller was given amnesty or rehired until President Clinton took office in 1993

The success of the Reagan administration in replacing such highly skilled workers, together with widespread public support, left litle doubt in the minds of government workers as to what might happen if they went
on strike. PATCO miscalculated its ability to gain concessions by striking. And the PATCO strike without question began a new era in both public and private sector labor relations, one in which employers view
permanent replacement workers as a serious option to striking union workers.

Resolving an Impasse

Legislation that allows public sector collective bargaining but prohibits strikes often details the procedures available to resolve an impasse, usually, mediation, arbitration, and fact-finding. As with the private sector,
the mediator has no independent authority but uses acquired skils to bring the parties back together and reach an agreement. Mediation may be provided by the Federal Mediation and Conciliation Service
(FMCS), state labor departments, or local mediation boards.

Fact-finding and advisory arbitration can be far more successful in the public sector than in the private because of political pressures. Under fact-finding and advisory arbitration, an unbiased third party examines
the collective bargaining impasse and issues findings and recommendations. The findings may move the process simply by eliminating the distrust one party feels for the other party’s facts or figures. Reasonable
recommendations may also pressure a party to accept an offer that otherwise would not have been considered

Interest arbitration allows a panel to make a final and binding decision on a negofiation dispute and has been used in the public sector to resolve impasses. However, the legality of allowing a third party to set the
terms of the contract has been questioned. 104
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Summary

Individuals representing labor and management are involved in the collective bargaining process. Negotiators prepare for the negotiations, set priorities, and proceed in an honest and thorough manner. The National
Labor Relations Act delin-eates areas of mandatory, permissive, and illegal negotiations. A good negotiator must also understand and value the human element, which is an integral part of the negotiating process
For some parties, the give-and-take relation is as important as the end result. Knowing that, although every demand was not met, the position and point of view at least being heard by the other party can be part of a

successful negotiation. 105

When the collective bargaining process breaks down, an impasse is reached. The parties can react to that impasse in various ways. Strikes are the most widely publicized reaction. Most often, however, mediation,

arbitration, and fact-finding are used to resolve impasses.

When the parties reach agreement, they reduce that agreement to writing. Some of the key provisions that are a part of most collective bargaining agreements include union security, management rights, as well as

the wages and benefits.

Public sector negotiations differ in a number of ways because of the nature of public employment and the responsibility the public employer and employees have to members of the public they serve.
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Case Studies Case Study 6-1 Surface Bargaining

The company was charged with an unfair labor practice for failure to bargain in good faith. The union alleged that the company was engaged in surface bargaining with no intention of entering into a collective
bargaining agreement. The company had begun meeting with the union after the NLRB had certified it. Eighteen bargaining sessions were held over an 11-month period. The negotiations did not result in a
contract. The parties did reach agreement on a recognition clause; the numbers, rights, and duties of union stewards; the use of a bulletin board by the union; pay for jury duty and other leaves of absence; a
procedure for processing grievances and arbitrations; and plant visitation by union representatives

The administrative law judge hearing the case found that the company met at regular intervals and bore no antiunion animus. The company’s conduct away from the bargaining table did not indicate that the
company had no intention to conclude an agreement with the union. As there was no evidence of a failure to meet to discuss terms and conditions, the arbitrator had to examine the proposals by the company and
by the union to see whether their substance indicated good-faith bargaining. The company’s proposals are briefly outlined as follows

1. Wages. The company insisted that it remain in total control over wages. Wage increases were to be determined on the basis of semiannual merit reviews, in which the union would have no participation. The
union had proposed a specific wage schedule, but the company would not adopt it

2. Management rights. The company retained absolute right to subcontract work, to assign it to supervisors, to abolish jobs, and to transfer, discontinue, or assign any or all of its operations to others. It
required the union to relinquish the employees’ statutory right to notice in bargaining over such actions and their effects. Actions taken under the management clause were subject to the grievance procedure
only if that right was limited by express contract provision, and there was no such limitation

3. Zipper clause. The company proposed a zipper clause, which waived the union’s right to bargain during the life of the agreement over anything that could have been considered mandatory or permissive
under existing law.

4. No-strike clause. The company proposed a no-strike clause, including prohibition against a strike for unfair labor or unfair employment practices.

5. Discipline and discharge. The company rejected the union’s proposal of a standard right to discipline an employee for ‘just or sufficient cause only.” The company intended to reserve exclusive authority
over discharges and discipline in the management rights clause.

6. Layoff and recall. The company proposed that the layoff and recall of employees would be at the company’s sole discretion

7. Dues check-off (. The company rejected a union proposal that a dues check-off clause be included in the contract

8. Nondiscrimination clause. The company rejected a union proposal that stated the company was not allowed to discriminate against union members. The company’s position was that because
discrimination was illegal, a clause forbidding it did not need to be included in the contract
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‘Source: Adapted from A1 Kingsize Sandwiches, 112 LRRM 1360.

Questions

1. Was the company bargaining in good faith? Explain your answer.
2. Which company proposal was the most important in determining the ‘in good faith” issue?
3. Suggest how principled negotiations techniques could be used in this case

Case Study 6-2 Impasse in Negotiations

For more than 20 years, the Union has been the exclusive bargaining representative of production and maintenance employees of the Company. The most recent of a series of collective-bargaining agreements
expired on February 28, 2006. The union representative requested certain information from the Company by letter in anticipation of upcoming negotiations, which the Company provided. For the Company the high
cost of health insurance was, from the first negotiation session, a major issue. The Union presented a comprehensive contract proposal that dealt with most terms and conditions of the expired contract, including
its proposal to eliminate the right to change” provision under the “Medical-Hospital-Physician” clause of the expiring contract. The Union’s position was that this change was necessary to prevent the Company
from reducing its health care plan benefits during the term of the contract.

The Company gave the Union information on the costs incurred by the Company for the employee’s health insurance and brought two representatives from a new insurance carrier to present their plans at a
negotiation session. The Company’s position was clear: Current health care costs were excessive, and the negotiations depended on reaching agreement on an acceptable insurance policy. At the third negotiating
session, the Company presented additional and detailed information on health care costs, a contract proposal for the renewal of the current agreement, and a new comprehensive medical plan offered by the new
provider. At their fourth session, the parties continued to discuss the alternatives to the employees’ medical insurance. The Union adhered to its position that the current plan/provider be retained, and the Company
submitted more information to the Union about the new plan. In the meantime, the Company had presented the Union, in advance of the session, with detailed information about the two health insurance plans,
sending comparative charts showing monthly costs under the old and proposed plans, detailed charts showing covered medical services, deductible expenses, and prescription drugs. The Union acknowledged
that the benefits offered by the new plan were similar to those under the existing plan, but again stated that proposal was unacceptable. The Union proposed again that the “right-to-change” language be taken out
of the contract. When the parties next met, the Company agreed not to make substantial changes in the level of health benefits and to discuss any changes with the Union before implementing them, provided the
Company retained the right to change insurance carriers. The Company’s proposal also reflected improvements on other terms, such as wages and grievance procedures. The Union insisted again on eliminating
the “right-to-change” provision contained in the expired contract
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At the next session, the Union finally expressed acceptance of the new insurance plan, provided that the current benefits be retained. To ensure this, the Union insisted that the “right-to-change” language of the old
contract be deleted. The Company presented its final offer for renewal of the labor agreement, which contained better and enhanced terms, especially an increase in wages and an improved split on health care
premium costs between the Company and the employees. The Company expressed hope that the Union would submit the package to its membership for approval. Instead the Union requested additional
information on the Company’s cost of the final proposal and promised to examine the Company’s final offer and submit a counteroffer. The Company showed the Union another monthly cost comparison for each
employee under the two health insurance plans but also stated that any counterproposal by the Union greater than the Company’s final offer would underscore the current impasse in the negotiations. It advised
the Union that the new provider had offered a reduction in rates, effective May 1, 2006, which would not be extended to June 2006 and requested the Union's approval of the implementation of the new health care
plan as a substitute for the current plan.

In response, the Union informed the Company by letter it was not interested in agreeing to the implementation of the new health care plan and that the Union needed additional information for further negotiations
In addition, the Union charged that the Company’s position to retain “the right-to-change” insurance benefits during the life of the contract amounted to an unfair labor practice.

The Company provided the Union with the additional information, but informed the Union that in light of the existing impasse in the negotiations, it would implement the new health care plan from May 1. The
Company stated that one reason for the “impasse in the negotiations” was the Union’s insistence on deleting “the right-to-change language” and to condition its acceptance of the health plan on that proposal. The
Union filed an unfair labor practice charge against the Company.

Discussion

An employer's unilateral change to a mandatory subject of collective bargaining, such as health insurance, during the course of a collective-bargaining relationship is unlawful. A recognized exception to this rule is
when an impasse is reached. The issue in this case is whether the parties have reached a lawful impasse. A party that prematurely declares an impasse and makes unilateral changes in, for example, health care
coverage violates the act. Whether or not an impasse is reached is a question of various factors including (1) the background and relationship of the parties, (2) their willingness to negotiate, (3) the extent and
frequency of bargaining, (4) the integrity of the bargaining, and (5) the good or bad faith of the parties. Here, the parties had a well-established and successful bargaining relationship, as exemplified by a series of
collective-bargaining agreements. The parties’ willingness to negotiate is shown by the Company’s cooperation in agreeing to set dates and in attending meetings. Both parties presented proposals based on the
expired contract and made concessions. The Company furnished detailed information, especially on the health insurance plan, and gave serious consideration to the Union’s proposals.

The integrity of the bargaining was shown by the sincerity of the parties in attempting to arrive at an agreeable solution to their differences. There is no dispute that the Company was faced with increasing cost of
the existing health plan and tried to involve the Union from the outset in the negotiations, by supplying financial information, by presenting insurance representatives, and by making significant concessions.
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Finally, as to the good faith of the parties, it is clear that the parties were deadlocked on two issues and unable to overcome their differences. At one point the Union had indicated its acceptance of the new health
plan after the Company had agreed to substantially identical benefits with those of the existing plan, but the Union changed its position and rejected the Company’s request to accept the proposal. The record
suggests that the Union conditioned its acceptance on the elimination of “the right-to-change” language. That issue was never resolved, although the parties had come close to an agreement at one point on the
health plan. The parties resumed negotiations with revised proposals on two occasions but were unable to overcome their fundamental differences and remained deadlocked. A deadlock on certain issues does not
free an employer to implement changes to the terms of an agreement, unless an overall impasse is reached. An overall impasse is reached if it is clear that further meetings would not be productive.

‘Source: Adapted from ke Manufscuring, . andl Unied Steel,Faper and Foresty, Fubber, Manufacturng, Energy, Alie Inustialsnd Servios WorkersIntemational Union, Losal 2-200, 352 NLRS No. 25 (2008).

Questions

1. Would the Company’s willingness to share financial information on the health care plans with the Union help the board decide whether there was an impasse? Explain
2. What other options were available to the parties to break the deadlock in these negotiations?
3. What would be the effect on the bargaining relationship between these two parties if the board finds that a legal impasse had occurred? If the board finds that a legal impasse has not occurred?
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Key Terms and Concepts

arbitration (interest) ® 223
Borg-Warner decision (bargaining subjects: mandatory, permissive, illegal) ® 208
contract bar { 236

dues check-off provision ® 229

duty to sign ® 226

factfinding © 223

final offer arbitration © 225

impasse ® 215

Insulated period © 237

lockout (D 222

Mackay Doctrine { 220

management rights © 234

mediation O 223

multilateral bargaining 237
no-strike, no-lockout provision { 222
open period ( 236

Opener clause 234

permanent replacement workers 220
picket lines ( 221

primary strike © 218

provisional intent test ® 227
Reserved rights 235

Restricted rights © 235
Right-to-work laws O 231

Rolling strike ® 219
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shop provisions: open, closed, union, agency ® 230
Strikes; economic & unfair labor practice ( 215
Sunshine laws O 237

Union security ® 212
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The Bargaining Process

The collective bargaining process begins long before the parties meet across the bargaining table. As discussed in Chapter 410, the organization of units and the selection of the bargaining agent or union is a
lengthy process necessary in determining the parties to a collective bargaining relationship.

The People Who Bargain

Union Representatives

Although there are as many types of negotiators as there are negotiations, some generalizations can be made. National agreements require large negotiating teams, with members from several union offices, staff,
and locals. The majority of negotiations take place at the local level—either after a national agreement decides certain issues or because no national agreement exists.

Alocal union's negotiating team is made up of certain ex officio members, such as the president or one or more elected officers of the local union, a chief steward or grievance committee
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Review Questions

SoENO A BN~

Who are the people directly involved in the collective bargaining process? What are their roles?
What is the purpose of a management rights clause? Do you agree with the reserved rights theory, why or why not?

Discuss how negotiators prepare for negotiations.

Why have the number of major economic strikes in the United States declined?

What is the purpose of a union picket line? Why are they less successful today than in past years?

Generally why do both management and the union favor no-strike, no-lockout provisions?

Describe commonly used methods for peacefully resolving a negotiation impasse, the advantages and disadvantages of each
How do negotiators meet the “provisional intent test?

Describe different union security provisions found in CBAS.

10. What are the pros & cons of state right-to-work laws?
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JEES You be the Arbitrator School Bus Drivers

Article VIl
Management Rights, Item E
Maintain the efficiency of operations in the New Lebanon School District and the personnel by which such operations shall be carried out.
Article VIl
Management Rights, ltem F
Exercise any other power or prerogative given it under the Revised Code of the State of Ohio or any reasonable inference to be therefrom
Article XXXI
Transportation, Paragraph H
Al field trips shall be offered on the basis of seniority rotation as follows
1. There shall be two rotation lists made containing the names of all drivers in order of their seniority (those drivers only desiring to take field trips), the most senior driver being No. 1. One list will consist of daytime trips; the other

after school and weekend trips.
2. The first trip of the school year shall be assigned to driver 1. The second being assigned to driver 2 and so on. Driver 1 shall not be eligible for another field trip until all the remaining drivers have had an opportunity to take a field
trip on each individual rotation st
3. 1f more than one field trip is offered on Monday (or whatever day), driver who is up for the next trip on the seniority list may have their choice of field trips; next drivers will have the same option until all trips have been exhausted.
4. Any driver becoming eligible may have the option to refuse the trip to be passed over in favor of the less senior driver. However, the driver refusing shall not be eligible again unti the rotation is complete. There will be no trading

of field trips.
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5. Field trips shall be assigned to regular classified bus drivers only. In the event that the rotation has been exhausted and no regular drivers are available, the substitute drivers shall be permitted to take field trips
6. Only classified bus drivers that are contract drivers with the Board shall be assigned to any route or extra trips.
7. When a field trip requires early departure and last all day or overight, regular school bus drivers will have the option of taking the trip. The school bus drivers will drive their own bus on the trip or the best available. The
‘Supervisor may assign any bus from the fleet to a field trip which is more than 100 miles one way. The regular bus drivers will relinquish their regular pay rate for the field-trip rate. Field trips will stay on the same rotation basis
8. If drivers have a field trip canceled, they will be offered the first field trip from the same list (either day or after school) as long as they do not have another field trip assigned. Should they already have a field trip assigned, they
will be offered the next field trip available. Receiving the makeup trip cannot cause one to lose a trip from the normal list
9. Every effort will be made to provide drivers with a gas card to those assigned field trips that are beyond a 100-mile round trip.

10. When a field trip is available and after exhausting the regular rotation field trip list and substitute list, that trip becomes an “emergency field trip” situation. Under the earlier stated uidelines, regular and/or substitute bus drivers
may take the participants to the field trip event and return to the school district. At the completion of the field trip, the same driver or an alternate driver may be assigned to pick up these participants and return to the school
district; the driver being paid for the time needed to accomplish this.

1. Summer Field Trips/Summer School—For the purpose of determining the rate of pay, a summer field trip is defined as transporting students with a teacher/advisor/designee in charge, and the driver of this trip will be paid FIELD-
TRIP RATE. Summer school transportation is defined as transporting students to a school or designated area where the driver has the same responsibility as transporting students to school during the regular school day (no
adviser/coach/designee in charge), and the driver of this trip will be paid the REGULAR DRIVING RATE for which they are employed

Facts

The employer is a public school district. In the past, the superintendent of the district had used his private van to transport students to sporting events. After the district purchased a van, the school van was used to
transport students to sporting events. The union grieved the use of the van because the school bus drivers were not being used to drive the van, and the collective bargaining agreement (CBA) required the school
bus drivers to drive students on any field trips.

Issue

Did the employer violate its CBA that requires school bus drivers to transport students on field trips when it did not require them to transport students to sporting events?
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Position of the Parties

The school district's position was that the CBA's management rights clause gave the superintendent the authority to determine what vehicles to use to transport students when the trip is not a field trip. If the
superintendent does not determine that a school bus should be used, then the CBA's provision is not applicable. The CBA does not define “field trip,” so “field trip” is defined in the school district's policy as “any
planned journey by one or more students away from district premises, which is under the supervision of a professional staff member and an integral part of a course of study.” Under the district's definition, no
sporting or after-school trip is a field trip.

The union’s position was that the drivers should be assigned to drive the van whenever school trips are being taken. Even though the CBA does not define “field trip,” the union does not accept the use of the
definition in the district's policy or the narrow reading of the term “field trip.” Any trip taken under the auspices of the district is a field trip for purposes of the CBA.

Source: Adapted from New Lebanon Local Bd. of Ed., 114 LA 952 (Arb. 2000).

Questions

1. As arbitrator, what would be your award and opinion in this arbitration?

2. Identify the key, relevant section(s), phrases, or words of the collective bargaining agreement (CBA), and explain why they were critical in making your decision
3. What actions might the employer and/or the union have taken to avoid this conflict?
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Negotiations for new contracts covering 1,400 staff workers began in August 2011 between the University of Rochester Hospital and Service Employees International Union, Local 1199.

Source: Tea Waren/a Imsges.

member, and several union members representing various departments or job classifications. In most negotiations involving craft unions, the business agent is part of the negotiating team and often the chief
negotiator. For industrial unions, an international union representative who is a professional negotiator is often available to guide and counsel local union officials.

Although international representatives have no official status during local negotiations, their experience often puts them in a leadership role. They give guidance on the grievance process and set the tone for
negotiations and, in the case of impasse, for pressure tactics. They play the role of mediator or assume a militant stand to allow the local representatives to appear reasonable.

The authority of the union’s negotiating team, however it is formed, is somewhat limited by the membership. The union members usually delegate only provisional and temporary authority to the negotiating team to
make a settlement. In most situations, any final tentative settlement must be presented to the total membership for a vote.
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Management Representatives

The negoiation authority of the management negotiating team is derived directly from top management—the president, CEO, mayor, principal, and so on. In negotiations involving a single employer,
representatives may include the labor relations director, human resources director, financial officer, production/operations manager, and a labor lawyer, as well as top managers. When a multiemployer association
is involved, the management often employs a labor relations adviser and negotiator who is equivalent to the international representative. This professional serves a role similar to that of the union counterpart by
promoting the multiemployer organization, by preparing management counterproposals, and by conducting negotiations.

Negotiating Skills

Successful negotiations depend on the knowledge and skill of the negotiators. They must, through careful preparations, become knowledgeable about their own and the other side’s interests in the bargaining
issues. They prepare and propose workable, attainable, and realistic proposals within the framework of the negotiations. To use the acquired knowledge wisely, a negotiator must develop an understanding of the
opposition. Listening skills and the ability to communicate clearly are two cultivated techniques. A thick skin also may be helpful because the other side may engage in personal attacks at some point in the
negotiations. A negotiator realizes that such attacks may only be necessary to satisfy a constituency—showing the members their negotiators are hard-nosed negotiators!





