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Summary

1. Although many companies engage in anticompetitive

practices, such practices are unethical. To understand
why anticompetitive practices are unethical requires an
understanding of why market competition is desirable
and of what happens when markets are not competitive.
. A market is “perfectly competitive” when it consists of
numerous buyers and sellers, none of whom can dictate
prices, and each of whom is free to enter or leave the mar-
ket. The demand curve of a market is a line indicating the
price buyers are willing to pay for a unit of a product
when a given quantity of the product is available. Prices
on the demand curve are just (in terms of capitalist jus-
tice) for the buyer because they equal what the buyer
believes the product is worth at each given quantity. The
supply curve indicates the price sellers must get to cover
the costs {(including a normal profit) of supplying a given
quantity of a product. Prices on the supply curve are just
(in terms of capitalist justice) for the seller because they
equal what the seller knows the value of the product is in
terms of what it costs to produce it.

. The point at which supply and demand curves cross is
the equilibrium point, and it is the only point at which
prices are just from both the buyer’s and the seller’s
perspective. In a perfectly competitive market, prices
continually move to this equilibrium point for the fol-
lowing reasons: if prices rose above equilibrium, sur-
pluses would appear that would drive prices down to
equilibrium; if prices fell below equilibrium, shortages
would appear that would drive prices up to equilib-
rium; if the quantity of goods being sold were less than
equilibrium, profits would rise, which would attract
more sellers into the market, thereby increasing the
quantity up to the equilibrium level; and if the quantity
of goods being sold were more than equilibrium, prices
would fall, which would drive sellers out, thereby
bringing the quantity down to the equilibrium level.

» In a perfectly competitive market, since prices and quan-
tities always move toward the equilibrium point, they
always move toward the point at which the price is just
for both the seller and the buyer. In other words, a per-
fectly competitive market tends to produce just prices.
Perfectly competitive markets also satisfy the utilitarian
principle by allocating resources efficiently, pressuring
companies to use their resources efficiently, and allowing
consumers to efficiently purchase the most satisfying
bundle of goods they can. Finally, perfectly competitive
markets respect the rights of participants to freely choose
the business they will enter, respect the rights of consum-
ers to make their buying and selling decisions freely, and
ensure that no single seller dictates the prices, quantities,
or kinds of goods consumers must buy.

5. The opposite of a perfectly competitive market is the

monopoly market. A monopoly market has no compe-
tition because there is only one seller and there are bar-
riers to entry that keep other sellers out. The monopoly
seller can limit the quantity of goods released into the
market and can force prices to rise above the equilib-
rium point. In spite of the high monopoly profits, other
sellers cannot enter the market to establish equilibrium
because of the barriers to entry. Monopoly markets
therefore can violate (capitalist) justice because they
enable the monopoly seller to unjustly charge more for
products than the monopolist knows they are worth.
They also violate the utilitarian principle by creating
shortages and by removing incentives to use resources
efficiently. They also violate the rights of market par-
ticipants by letting the monopolist dictate prices and
quantities.

. Imperfectly competitive markets are those with a few

sellers and some barriers to entry. Because sellers in an
imperfectly competitive market are few, they can join
together to act as if they were a single seller (e.g,, in an
oligopoly). When they do so, they reproduce the effects
of a monopoly market and so can violate justice, the
utilitarian principle, and the rights of market partici-
pants. Some of the unethical anticompetitive practices
that imperfectly competitive markets allow include
price-fixing, manipulation of supply, market alloca-
tion, and bid rigging. Both imperfectly competitive
markets and monopoly markets also allow tying
arrangements and predatory price discrimination. The
“fraud triangle” theory suggests that business people
engage in these practices when they are pressured into
them, when they have the opportunity to do so, and
when they are able to rationalize their actions. Never-
theless, the Sherman Antitrust Act passed in 1890
makes these anticompetitive practices illegal and
imposes heavy fines and jail sentences on companies
and individuals who engage in them.

. What should be done to prevent the unethical anti-

competitive practices that monopoly markets and
imperfectly competitive markets allow? There are
three main views on this question. The do-nothing
view holds that market forces exist that limit unethical
anticompetitive practices, so nothing needs to be done
about them. The antitrust view holds that when
monopolies or large oligopoly firms become anticom-
petitive, they should be broken up into smaller, more
competitive firms. The regulation view holds that
large monopoly and oligopoly firms can be beneficial,
so they should not be broken up but restrained by gov-
ernment regulations.



Chapter 5

Ethics and the Environment

Workers clean the beach after the BP Deepwater Horizon ofl well exploded in the Gulf of Mexico on April 20, 2010.

Learning Objectives

5.1 Identify environmental threats related to
the production of consumer goods

5.2 Examine the important ethical
considerations of pollution control

The process of producing goods forces businesses to
engage in exchanges and interactlons with two main
external environments: the natural environment and the
consumer environment. It is from the natural environment
that business ultimately draws the raw materials that it
transforms into its finished products. These finished prod-
ucts are then externally promoted and sold to consumers.

108

5.3 Assess the approaches to internalizing the
external costs of pollution

5.4 Evaluate the ethics related to the conservation
of resources for future generations

Thus, the natural environment provides the raw material
input of business, whereas the consumer environment
absorbs its finished output. This chapter discusses the two
basic issues related to the natural environment: pollution
and resource depletion. We will evaluate the main envi-
ronmental threats; identify ethical issues raised by pollu-
tion from commercial and industrial enterprises; and



examine our obligations to conserve Earth’s resources.
The next chapter will look at consumer issues.

5.1: The Dimensions of
Pollution and Resource
Depletion

OBJECTIVE: Identify environmental threats related to
the production of consumer goods

Modern industry has provided us with a material prosper-
ity unequaled in our history. It has also created unparal-
leled environmental threats to ourselves and to future
generations. The very technology that has enabled us to
manipulate and control nature has also polluted our envi-
ronment and rapidly depleted our natural resources.
According to the U.S. Environmental Protection Agency
(EPA) emissions inventories, the United States in 2013
pumped more than 94 million tons of common air pollut-
ants (such as smoke, lead, and carbon monoxide) into the
air, in addition to the 6.6 billion tons of carbon dioxide
emissions with which we seem to be heating up our atmo-
sphere. We produced 3.9 billion tons of toxic wastes, of
which 247 million pounds was released as surface water
discharge. Our total energy consumption for the year was
100 quadrillion British thermal units (BTUs), which is
equivalent to about 17.24 billion barrels of oil or 721 bil-
lion gallons of gasoline.! Each U.S. citizen annually
accounts for the consumption of about 1,300 pounds of
metal and 18,500 pounds of other minerals, and each pro-
duces over 7 pounds of garbage every day of the year.
Although the nation has made some progress in con-
trolling certain types of pollution and in conserving energy,
significant environmental problems remain, especially at
an international level. In the introduction to the World-
watch Institute’s State of the World 2015 report, Michael
Renner describes many of these problems and suggests
that they are rooted in our economic system and the com-
mitment to growth by business and political leaders:

Endless economic growth driven by unbridled consumption
is 50 central to modern economies and is so ingrained in the
thinking of corporate and political leaders thatenvironmental
action is stili often seen as in conflict with the economy, and
is relegated to inferior status. . . . The challenge, therefore, is
broader than merely a set of technological changes. As
activist Naomi Klein has argued, saving the climate requires
revisiting the central mechanisms of the world's pre-eminent
economic system: capitalism. . . .

Humanity’s climate predicament is only the latest—if
by far the most challenging—manifestation of its collision
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course with planetary limits. Ecological stress is evident in
many ways, from species loss, air and water pollution,
and deforestation to coral reef die-offs, fisheries deple-
tion, and wetland losses. The planet’s capacity to absorb
waste and pollutants is increasingly taxed.

[E]ven a decade ago, more than 60 percent of the
world’s major ecosystem goods and services were
degraded or used unsustainably, Some 52 percent of
commercial fish stocks are now fully exploited, about 20
percent are overexploited, and 8 percent are depleted.
The number of oxygen-depleted dead zones in the
world’s oceans that cannot support marine life has dou-
bled each decade since the 1960s; in 2008, there were
more than 400 such zones, affecting an area equivalent in
size to the United Kingdom. The decline of bees and
other pollinators is jeopardizing agricultural crops and
ecosystems. Urban air pollution causes millions of pre-
mature deaths each year. The World Health Organization
recently revised its estimates of global deaths from air
pollution to about 7 million people in 2012—more than
double previous estimates and making air pollution the
world’s single worst environmental health risk. . . .

Global resource extraction—of fossil fuels, metals,
minerals, and biomass—grew 50 percent in the 25 years
between 1980 and 2005, to about 58 billion tons of raw
materials (and another 40 billion tons of material removed
simply to gain access to coveted resources). . . .

We have gradually come to comprehend that we are
depleting resources at unsustainable rates, spreading
dangerous pollutants, undermining ecosystems, and
threatening to unhinge the planet’s climate balance. . . .

Economic growth drives most environmental prob-
lems, and it has produced a world in which human
activities have grown too large for the planet to accom-
modate them sustainably. Forests are scalped, rivers run
dry, species are going extinct, and humans are changing
the climate, all driven by the pursuit of growth.?

5.1.1: Essential Questions
and Issues

The severity of the environmental problems Renner describes
is exacerbated by the continuing growth of the world’s pop-
ulation, which stood at about one billion in 1800, increased to
3 billion by 1960, to 7.3 billion by 2015, and is predicted to
reach about 9.7 billion by 2050.3 As environmental stresses
put pressure on our capacity to sustain humanity, popula-
tion growth can only add to those pressures. So intractable
and difficult are the problems raised by these environmental
threats that many observers believe that they cannot be
solved. For example, William Pollard, a physicist, despaired
of our ability to deal with these problems:

My own view is that [mankind] will not do so until he has
suffered greatly and much that he now relies upon
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has been destroyed. As the earth in a short few decades
becomes twice as crowded with human beings as it is
now, and as human societies are confronted with dwin-
dling resources in the midst of mounting accumulations
of wastes, and a steadily deteriorating environment, we
can only foresee social paroxysms of an intensity greater
than any we have so far known. The problems are so var-
ied and so vast and the means for their solutions so far
beyond the resources of the scientific and technological
know-how on which we have relied that there simply is
not time to avoid the impending catastrophe. We stand,
therefore, on the threshold of a time of judgment more
severe, undoubtedly, than any mankind has ever faced
before in history.4

Environmental issues, then, raise large and compli-
cated ethical, economic, and technological questions for
our business society. What is the extent of the environmen-
tal damage produced by the processes through which we
manufacture our products, grow our food, and power our
cities? How large a threat does this damage pose to our
well-being? What values must we give up to halt or slow
such damage? Whose rights are violated by pollution, and
who should be responsible for paying for the costs of pol-
luting the environment? How long will our natural
resources last? What obligations do firms have to future
generations to preserve the environment and conserve our
resources?

This chapter explores these environmental issues. It
begins with an overview of various technical aspects of
environmental resource use. This overview is followed by
a discussion of the ethical basis of environment protection.
The final sections discuss two controversial issues: our
obligations to future generations and the prospects for con-
tinued economic growth.

Environmental damage inevitably threatens the wel-
fare of human beings as well as plants and animals. Threats
to the environment come from two sources: pollution and
resource depletion.

Pollution refers to the undesirable
and unintended contamination of
the environment by human
activities, such as manufacturing,
waste disposal, burning fossil
fuels, etc.

Resource depletion refers to the
consumption of finite or scarce
resources.

In a certain sense, pollution is really a type of resource
depletion because contamination of air, water, or land

diminishes their beneficial qualities. However, for pur-
poses of discussion, we keep the two issues distinct.

5.1.2: Air Pollution

Air pollution is not new—it has been with us since the
Industrial Revolution introduced the world to the belching
factory smokestack. However, the costs of air pollution
increased exponentially as industrialization expanded.
Today, air pollutants affect vegetation, decreasing agricul-
tural yields and inflicting losses on the timber industry;
they deteriorate exposed construction materials through
corrosion, discoloration, and rot; they are hazardous to
health and life, raising medical costs and lessening the
enjoyment of living; and they threaten catastrophic global
damage in the form of global warming and destruction of
the stratospheric ozone layer®

GREENHOUSE GASES AND GLOBAL WARMING
Greenhouse gases—carbon dioxide (CO,), nitrous oxide,
methane, and chlorofluorocarbons—are gases that
absorb and hold heat from the sun, preventing it from
escaping back into space, much like a greenhouse
absorbs and holds the sun’s heat. Of these gases, meth-
ane is able to capture more heat than an equal amount of
any of the others, but there is much more carbon diox-
ide, so it is the gas that actually makes the greatest con-
tribution to heating the atmosphere. Greenhouse gases
occur naturally in the atmosphere and, in fact, they have
kept Earth’s temperature about 33°C warmer than it
would otherwise have been, enabling life to evolve and
flourish. However, industrial, agricultural, and other
human activities have been increasing the levels of car-
bon dioxide in the atmosphere.

CARBON DIOXIDE LEVELS AND FOSSIL FUELS The
rising levels of carbon dioxide are primarily the result of
our continued burning of increasing amounts of fossil
fuels such as oil, gas, and coal, all of which emit carbon
dioxide. Samples of air trapped in ice cores dug from the
ice that covered the Antarctica thousands of years ago
show that there is how more carbon dioxide in the atmo-
sphere than the range of 180 to 300 ppm that prevailed
during the last 800,000 years, We have known since the
late nineteenth-century work of scientist Svante Arrhenius
that carbon dioxide traps heat, which gradually increases
global temperatures.

STUDIES AND FORECASTS OF CLIMATECHANGE The
UN Intergovernmental Panel on Climate Change (IPCC) is
an international group of scientists that studies and moni-
tors global warming.® The IPCC’s studies confirm that our
carbon emissions are responsible for the unequivocal heat-
ing of the atmosphere that we have witnessed, and they
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Atmospheric Carbon Dioxide Levels and Greenhouse Gas Concentration Trends

~ Measurements at Mauna Loa, Hawaii, conducted since 1958, indicate that carbon dioxide in the atmosphere is currently
increasing at the rate of about 2 parts per million (ppm) a year (see Figure 5.1). As a result, since the beginning of the
industrial era 150 years ago, the amount of carbon dioxide in the atmosphere has increased by about 40 percent, from 280

to 400 ppm as of 2015 (see Figure 5.2).7%°
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Figure 5.1: Atmospheric Carbon Dioxide at Mauna Loa Observatory

The figure above presents the Mauna Loa Observatery's atmospheric carbon dioxide
record from 1958 to 2015, It indicates an average increase each year of 0.53 percent, or
two parts per million of carbon dioxide in the atmosphere. The reaular rise and fall of the

1
1890 2000

Year

L4

indicate that it is imperative that global temperatures not
rise more than 2°C higher than preindustrial levels:

[H]uman influence on the climate system is clear and grow-
ing, with impacts observed across all continents and oceans.
Many of the observed changes since the 1950s are unprece-
dented over decades to millennia. The IPCC is now 95 per-
cent certain that humans are the main cause of current
global warming. In addition, [the IPCC] ... finds that the
more human activities disrupt the climate, the greater the
risks of severe, pervasive and irreversible impacts for pec-
ple and ecosystems, and long-lasting changes in all compo-
nents of the climate system. . . . [S]tabilizing temperature
increase to below 2°C relative to pre-industrial levels will
require an urgent and fundamental departure from business

as usual. Moreover, the longer we wait to take action, the
more it will cost and the greater the technological, eco-
nomic, social and institutional challenges we will face.?

Although its effects are increasingly visible all around
us, global warming is an extremely difficult problem to
solve for technological, political, and economic reasons.

OZONE DEPLETION Chlorofluorocarbons (CFCs) are
gases that gradually break down ozone gas in the strato-
sphere above us. This layer of ozone in the stratosphere
screens life on Earth from the harmful ultraviolet radiation
the sun emits. The ozone layer is destroyed by CFC gases,
which were once widely used in aerosol cans, refrigera-
tors, air conditioners, industrial solvents, and industrial
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Changes in Global Temperatures

Average global temperatures today are already 0.85°C (1.53°F) higher than in 1880 and are expected to rise an additional
1.5°C to0 4.5°C by the year 2100 as they continue to track our growing carbon emissions. This rising heat is expanding the
world’s deserts; it is melting glaciers and the polar ice caps; it is causing sea levels to rise; it is intensifying heat waves,
droughts, and other extreme weather events; and it is driving species of plants and animals into extinction. Figures 5.3 to

5.5 provide more details.!1-12-13.14
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Figure 5.3: Ice Core Records from Vostok, Antarctica

The figure above presents ice core records from Vostok, Antarctica, Data from ice cores show
that during the last 800,000 years, changes in global temperatures (shown by the lower line)
have closely tracked changes in carbon dioxide concentrations (shown by the upper line). Note
that carbon dioxide concentrations always varied within a range of about 180 to 300 ppm and
that the figure does not include the rapid rise to 400 pprmn that has occurred over the last 150
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foam blowers. When released into the air, CFC gases rise,
and in 7 to 10 years they reach the stratosphere, where
they destroy ozone molecules and remain for 75 to
130 years, continuing all the while to break down addi-
tional ozone molecules. Studies predict that the shrinking
of the ozone layer and the subsequent increase of ultravio-
let rays may cause several hundred thousand new cases of
skin cancer and injure the 75 percent of the world’s major
crops that are sensitive to ultraviolet light. Other studies
suggest that the plankton that float on the surface layers of
the Earth’s oceans and on which the entire food chain of
the world’s oceans ultimately depends, is sensitive to
ultraviolet light and may suffer widespread destruction.

International agreements to which the United States is a
party pledged to gradually phase out the use of CFC gases
by 2000, and emissions of CFCs have dropped by 87 per-
cent from their peak in 1988.1° However, scientists warn
that even if the use of CFC gases were completely halted,
CFC levels in the atmosphere would still continue their
dangerous upward climb because those gases already
released will continue to rise upward for many years and
will persist for perhaps a century.'® Moreover, not all
countries have agreed to cease making and producing
CFC gases, and CFC gases are still sometimes released
when refrigeration or air-conditioning systems built many
years ago are repaired or disposed of."”
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Effects of Climate Change

The IPCC forecasts large shifts of vegetation into higher latitudes and elevations and rapid changes in the mix of species in
these areas, as a result of global warming. Because forest species grow, reproduce, and evolve much more slowly than the
climate is changing, entire forests and woodlands will likely die, burn, and disappear, as is already happening in much of
the southwest United States and other parts of the world. Bodies of water, such as lakes and oceans will warm, which will
dramatically shift the geographical distribution of fish and other marine species.!® 19 20.21. 22

Decrease in Safe Drinking Water and Agricultural Yieids

Currently, some 750 million people (two and one half times the population of the United
States) do not have safe supplies of drinking water, which resuits in about 1.6 million
deaths a year {of which 1.4 million are of children). Rising temperatures increase the
frequency and magnitude of droughts, thereby increasing the number of people without
water. Currently, 795 million people in poor countries do not have enough food to eat.
Climate changes will decrease agricultural yields in the tropics and subtropics, worsening
famine in these areas,

Interactive

Increase in Natural Disasters

Increase in Diseases

the time by a Ford ive said, “The area used as a dumpsite for
On the Edge e by & ford exmaulive sad, <Th P

many years is leaching into a public water supply and represents a
contingent Habiiity,"2® The colorful studge, which contained ben-

y .
Ford S TOXIC WaSteS zene, lead, arsenic, antimony, xyleneas, and other poisonous sub-

Making cars produces a steady stream of toxic liquids and sol- stances—some carcinogenic, like chromium which causes
idg, and from the mid-1950¢ to about 1980 Ford Motor Com-  noseblesds —was dumped on what locals call “Sludge Hill.” The
pany dumped thousands of tons of its Mahwah factory wastes ~ sfippery goo attracted local children who played with it and often
on a wooded hilly 500-acre area of Ringwood, NJ, including came home with bad nosablesds. A resident, Wayne Mann, said in
unused paints, solvents, paint thinners, battery acids, and ~ 2009: *| was one of those children who used to go up on Sludge
other chemicals. |t was legal to dump wastes on bare land Hit . . . [I would] take a car hood and ride down, hand steering in
then, and Ford owned the wooded area. Yet a memowrittenat  the wet siudge. You paint your face. You lick it, whatever."24 Many
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residents, including Mann, are sick. Sorme have already died of
cancer. Adults and children suffer mysterious rashes, rare
blood disorders, cancers, asthma, and cther unusual diseases.
The 800 people living in the area think the toxic sludge caused
thair ilnesses and that too many are sick or dying to biame the
sicknesses on chance. The area is populated by Ramapough,
an impoverished Indian group who say they are victims of
environmental injustice.

Although Ford admits they dumped the chemicals, John
Holt, a company spokeasperson, insists that the chemicals are
not causing the sicknesses: “They've found no higher inci-
dence of cancer or anything else here besides lung cancer.”?
Federal officials have reported that bladder cancer and non-
Hodgkin's lymphoma rates are also elevated but their numbers
are too small to rule out coincidence. Statistics do not show
cause-and-sffect, so there is no way to know for sure what
caused the diseases.

Holt points out that Ford spent 10 years cleaning up the
site and in 1994, the U.S. EPA and the New Jersey Department
of Environmental Protection certified Ford did an
adequate job. However, in 20086, the EPA found Ford's cleanup
had left much of the wastes behind, so they relisted the site as
contaminated. Ford was forced to agres to another cleanup,
which by late 2015 they had yet to complete. Holt argued that
the company had done a good job the first time: “This site was
deone and excavated and restored to its natural state . , .
[according to] the requirements of the state of New Jersey and
the EPA."#*¢ However, federal officials say that much of the

sludge ramains. A state official said, “Ford made false or misleading
submissions to federal regulators” about their earlier cleanup.2
Rain has now carried the chermicals into streams, rivers, and under-
ground. They have also entered the local food chain, By 2015 Ford
had hauled out mors than 40,000 tons of the sludge,?® but tens of
thousands more remain. Much of the sludge had been poured into
deep underground caves that are now almost impossible to
access. Ringwoaod is just one of the country's 1,300 Superfund
(most contaminated) sites. Twelve milion Americans live within 1
mile of a similarly contaminated Superfund site, and about 53 mil-
lion live within 3 miles of one.2®

WRITING PROMPT

Evaluate Ford's Business Ethics

1. Should Ford be held responsible for the sicknesses of the
residents? Why or why not?

2. Check the videos at http://toxiclegacy.northjersay.com. Do
the videos suggest that the contamination should concem
you? If yes, why?

3. What would the various forms of environrental ethics
described in this chapter say about Ford's actions?

P | The response entered here will appear in the
performance dashbeard and can be viewed by your
instructor,

Submit

ACID RAIN Acid rain occurs when coal containing high
levels of sulfur is burned and releases large quantities of
sulfur oxides and nitrogen oxides into the atmosphere.
Coal-burning electric power plants account for 70 percent
of annual sulfur oxide emissions and 30 percent of nitro-
gen oxides.® When these gases are carried into the air,
they combine with water vapor in clouds to form nitric
acid and sulfuric acid. These acids are then carried down
in rain, which often falls hundreds of miles away from the
original sources of the oxides. The acidic rainfall—Some-
times as acidic as vinegar—gets carried into lakes and riv-
ers, where it raises the acidity of the water. Consider the
effects of acid rain:

* Many fish populations and other aquatic organisms—
including algae, zooplankton, and amphibians—are
unable to survive in lakes and rivers that have become
highly acidic due to acid rain.!

¢ Acid rain directly damages or destroys trees, plants,
lichens, and mosses.

* Acid rain leaches toxic metals—cadmium, nickel, lead,
manganese, and mercury—from soil and carries them
into waterways, where they contaminate drinking
water or fish.

¢ Acid rain corrodes and damages buildings, statues,
and other objects, particularly those made of iron,
limestone, and marble.

While regulations and limits imposed on power plant
emissions have lowered emissions of sulfur oxides down
to half of what they were in 1990, some areas of the north-
eastern United States still experience acid rain.

AIRBORNE TOXICS Less catastrophic but still worri-
some air pollution threats are the 4 billion pounds of air-
borne toxic substances released annually into our nation’s
atmosphere, including phosgene, a nerve gas used in war-
fare, and methyl isocyanate, which killed more than 2,000
people in Bhopal, India. The chemical brew released into
the air annually includes more than 230 million pounds of
carcinogens, such as benzene and formaldehyde, and over
500 million pounds of neurotoxins, such as toluene and
trichloroethylene. Although levels of most airborne toxics
have been declining gradually across the nation, some
states have registered increases in the levels of several car-
cinogenic toxics in the air.3? The EPA has estimated that 20
of the more than 329 toxics released into the air alone
cause more than 2,000 cases of cancer each year and that
living near chemical plants significantly raises a person’s
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The IPCC calculates that haiting the increase in levels of greenhouse gases would
require reducing current worldwide emissions of greenhouse gases by 60 to 70 percent
—an amount that would seriously affect the economies of both developed and
developing nations and that would require the development of new energy sources and
technologies. This kind of reduction is so large, in fact, that few governments are ready
to attempt the political negotiations required to mandate it, and so most nations are
still increasing their carbon dioxide emissions by substantial amounts.

chances of cancer. Exceptionally high cancer rates have
been found near plants in several states, including West
Virginia and Louisiana.

COMMON AIR POLLUTANTS The most prevalent
forms of air pollution, however, are the six kinds of
gases and particulates spewed out by autos and indus-
trial processes that the EPA calls “common air pollut-
ants.” These six affect the quality of the air we breathe,
injure human health, harm the environment, and dam-
age property.

More recent long-range studies have indicated that
the deterioration of lung function in human beings
caused by their chronic exposure to air pollutants,
whether it be auto smog or industrial smokestack emis-
sions, is long lasting and often irreversible.*® Some of the
2,500 subjects in the studies suffered as much as 75 per-
cent loss of lung capacity during a 10-year period of

living in Los Angeles communities—a region with very
high levels of air pollution—leaving them vulnerable to
respiratory disease, emphysema, and impairment of
their stamina. Damage to the still-developing lungs of
children was especially serious. The health, environmen-
tal, and climate effects associated with various air pollut-
ants appear in Table 5.1.

Quick Review 5.1
Major Types of Air Pollution

¢ Greenhouse gases: carbon dioxide, methans, nitrous
oxide

e (Ozone depleting gases: chlorofluorocarbons

¢ Acid rain gases: sulfur oxides

o Ajrbome toxics: benzene, formaldehyde, toluene,
trichlorosthylene, and 328 others

e Common alr pollutants: carbon monoxide, sulfur oxides,
nitrogen oxides, airborne lead, ozone, particulates.
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Table 5.1 Health, Environmental, and Climate Effects of Air Pollutants

The six comman air pollutants are carbon monaxide, sulfur oxides, nitrogen oxides, airbome lead, ozone (ar “smog"), and particulates (airbome
mixtures of extremely small particles and liquid droplets). The sffects of these pollutants and others, which were recognized more than four
decades ago, are summarized below.3

Pollutant
Qzone (O

Particulate Matter (PM)

Lead (Pb)

Oxides of Suffur (8C,)

Oxides of Nifrogen (NO,)

Health Effects

Decreases lung functlon and causes respiratory
symptomns, such as coughing and shoriness of breath;
aggravates asthma and other lung diseasss leading to
pramaturs mortallty.

Short-term and long-term exposures can cause or
aggravate heart or lung diseases leading to premature
mortality.

Darmages the nervous system, resulting in IQ loss and
impacts on leaming, memory, and behavior in children.
Cardiovascular and renal effects In adults and early
effects related to anemia,

Aggravate asthrna; very high fevels can cause resplra-
tory symptoms in pecple without lung disease.

Aggravate lung diseasas leading to respiratory
symptoms and increased susceptiblity to respiratory
Infactlon.

Carbon Monoxide (CQ) Reduces the amount of oxygen reaching the body's
organs and tissues; aggravates heart diseass, resulting
In chest pain and other symptoms.

AmmenialiNH,} Contributes to particle formation with associated
health effects.

Volatile Grganic Compounds Some are toxic alr pollutants that cause cancer and

(VOCs) other serious health problems. Contribute to czone
formation with assoclated health sffects.

Mercury {Hg) Causas liver, kidney, and braln damage and neurologl-

Other Toxic Alr Pollutants

cal and developmental damags.

Cause cancer; Immune system damage; and neuro-
logical, reproductive, developmental, raspiratory, and

Environmental and Climate Effects

Damages vegetation and decreases crop vields. Ozone dam-
age to plants may alter ecosystems, reduce blodivarsity, and
decrease plant uptake of CO,. Ozone is aiso a greenhouse
gas that contributes to global warming.

Impalrs visibliity, and damages soils structures and property.
Black carbon particles absorb heat and lead to warming. Also
change the timing and location of traditional reinfall pattems,

Harms plants and wildiife, accumulates in soils, and adversely
impacts both terrestrial and aquatic systems.

Caontributes to the acidification of soll and water. Causes injury
to vegetation and local specles losses in aquatic and terrestrial
systems.

Contrlbutes to the acidification and eutrophication of soil and
surface water. Leads to biodiversity lossas.

Contributes to the formation of CO, and other greenhouss
gases that wanm the atmaosphere.

Contributes to eutrophication of surface water and nltrate con-
tamination of ground water.

Contributes to ozone formation with associated environmental
and climate effects. Contributes to the formation of green-
house gases.

Deposits into rivers, takes, and oceans where it accumulates in
fish, resulting In exposure to humans and wildlife,

Harmful to wildlife and livestock. Some toxic air pollutants
accumulate in the food chain.

other health problems.

AIR QUALITY IMPROVEMENTS The major sources of
the six common air pollutants are utilities, industrial
smokestacks, and automobiles. In congested urban
areas such as Los Angeles, automobiles cause about
80 percent of the air pollution. Industrial pollution is
derived principally from power plants and plants that
refine and manufacture basic metals. Electrical power
plants that depend on fossil fuels—such as oil, coal, or
natural gas—-throw tons of sulfur oxides, nitrogen
oxides, and ashes into the air. The last decade has seen
considerable improvement in the air quality of most
regions of the United States, primarily as a result of
environmental legislation and regulation.®® See Pig-
ure 5.6 for more details.

The health costs of low air quality are known to be
high. Studies have indicated that when the concentra-
tions of sulfur oxides over our major cities were cut in
half from their 1960 levels, this added an average of one
year to the life of each resident.® If air quality in urban
areas were similar to the levels of rural regions with

clean air, the death rates for asthma, bronchitis, and
emphysema would drop by about 50 percent, and deaths
from heart disease would drop by about 15 percent.?”
Improvements in air quality since 1970, it is believed,
now save about 14,000 lives per year.*® Each year since
1997, the U.S. Office of Management and Budget (OMB)
has issued a report calculating the benefits and costs
associated with environmental laws and regulations. In
2014, the OMB reported that regulations that reduced or
eliminated air pollution annually produced benefits of
$162 to $840 billion, while imposing costs of only $38 to
$45 billion, which means that the benefits of air quality
regulations and laws outweighed their costs to a signifi-
cant degree.®

5.1.3: Water Pollution

The contamination of water sources is an old problem—one
that has been with us since civilization began using water to
dispose of its wastes and sewage. Water pollutants today,
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Figure 5.6 Air Quality Trends

Emissions of four of the six commen air pollutants have been substantially reduced, particularly airborne lead (78 percent reduction from
1990 ievels), sulfur dioxide (59 percent reduction), and carbon monoxide (68 percent reduction), although reductions in ozone (14 percent),

particulates (31 percent), and nitrogen oxide (35 percent) were smaller.*

Between 1980 and 2013, aggregate emissions of the six common air pollutants fell by 62 percent.

The reduction in aggregate emissions {bottomn line) is compared with increases in CO, emissions, energy consumption, population, vehicle

miles travelled, and gross domestic product during the same period.
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however, are much more diverse, consisting of not only
organic wastes but also dissolved salts, metals, and radioac-
tive materials, as well as suspended materials such as bacte-
ria, viruses, and sediments. These pollutants can impair or
destroy aquatic life, threaten human health, and foul the
water. In 2015, the EPA reported that about 40 percent of our
surface water was too polluted to fish or swim in.*!

Ethical Application
Oil Spills

There are numerous exarnples of oil spills, during the last
decade alone. In 2005, Hurricane Katrina struck New QOrleans
and released more than 7 million gallons of &il from various oil
storage sites. On July 15, 20086, [srasli bombs hit a power sta-
tion near Beirut, Lebanon, causing it to leak between 3 million
and 10 milicn gations of oil into the sea. In 2007, a ship off of
South Korea's coast hit a stesl cable and spiled 2.8 million
gallons of crude oil, destroying 12 miles of South Korean
beaches. On July 25, 2008, a barge collided with a tanker ship
and spilled most of the 419,000 gallons of ¢l it was carrying
into the Mississippi River near New Orleans. in January 2010,
the ol tanker Eagle Otome collided with a barge and spilled
462,000 gallons of oil into the bay at Port Arthur, Texas. On
April 20, 2010, the explosion of a BP oil rig in the Guif of Mex-
ico released between 92 million and 184 million gallons of
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crude oil into the waters of the Gulf, making it the largest oil
spill in U.S. history. In February 2012, a ruptured pipeline in
Venezuela spilled as much as 13 million gallons of oil into the
Guarapiche River. A derailed train pulling tanker cars full of
erude oil spilled 1.5 million gallons of light crude oil into the
downtown area of Lac-Mégantic in Canada on July 6, 2013,
kiling 47 pecple and destroying virtually the entire town's cen-
ter in multiple explosions and fires. In December 2014, the
Trans-Israel Pipeline ruptured, spiling between 840,000 and
1.2 milion galions of il into Israel's Evrona Nature Reserva. On
May 19, 2015, a ruptured oil pipeline spilled about 105,000
gallons of crude oil onto the beaches of Santa Barbara county
in California.*? The contarination produced by oil spills is
directly Iethal to sea life, including fish, seals, plants, and
aquatic birds. Qil spills also require expensive ¢leanup opera-
tions for residents and impose costly losses on nearby tourist
and fishing industries.

Coastal estuaries and marine sediments have been
found to contain unusually high concentrations of cad-
mium, chromium, copper, lead, mercury, and silver.*® Poly-
chlorinated biphenyls (PCBs), which were used as cooling
fluids in electrical transformers, as lubricants, and as flame
retardants until banned in 1979, and polyfluorinated com-
pounds (PFCs), which are still used in breathable rainproof
cloth, in leak-proof fast-food paper packaging, and in non-
stick coatings such as Teflon, have become widespread in
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Types of Water Pollutants and Their Effects

Water pollutants enter surface water or underground water basins either from a single point source, such as a pipe or
a well carrying sewage or industrial wastes, or from a diffused or nonpoint source covering a large area, such as crop

pesticides or animal wastes carried in rainwater or runoff.

Salt Brines
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Iron and Sulfate Particles
Organic Wastes
Phosphorus Compounds

inorganic Water Pollutants

Salt brines from mines and oil wells, as well as mixtures of sodium chloride and calcium
chloride used to keep winter roads clear of snow, all eventually drain into water sources
where they raise the saline content. The high saline levels in ponds, lakes, and rivers kill
whatever fish, vegetation, or other organisms inhabit them. Highly salinized water also
poses major heaith hazards when it finds its way into city water supplies and is drunk by
persons with heart disease, hypertension, cirrhosis of the liver, or renal disease.

the environment and have gradually accumulated in the
oceans, especially in coastal areas. Minute amounts of
PCBs are deadly to human beings and other life forms, and
traces can engender a variety of toxic effects, including
reproductive failures, birth defects, tumors, liver disorders,
skin lesions, and immune suppression. PFCs cause liver
damage. Moreover, some types are carcinogenic and others
cause fetal damage. PCBs (which still are often improperly
disposed of in the United States) and PFCs are a cause of
profound concern because they are persistent and become
increasingly concentrated as they move up the food chain.*
SHORTAGE OF SAFE DRINKING WATER Underground
water supplies are also becoming more polluted.** The

sources of contamination include landfills, waste piles,
legal and illegal dumps, and surface reservoirs. More than

50 percent of the U.S. population depends on underground
sources for drinking water. Underground water contami-
nants have been linked to cancers, liver and kidney dis-
eases, and damage to the central nervous system.
Unfortunately, exposure often occurs unknowingly over
periods of years because contaminated groundwater is
usually odorless, colorless, and tasteless.

Today, about 750 miilion people in the world lack
access to safe drinking water. About a third of them live in
sub-Saharan Africa, and most of the rest live in rural areas
of poor developing countries.* Fresh water is essential not
only to human life, plant life, and animal life but also to
agriculture, industry, and economic development.*” There
is no substitute for water in most of its uses. Nevertheless,
the world’s per capita supply of fresh water {(of which only



a small part is safe drinking water) declines as population
rises because the total annual supply of fresh water is fixed.
Increases in population, farming, and economic activity
have increased the demands put on our water resources,
while pollution, climate change, and aquifer depletion
have reduced the supply. As urban areas have grown and
increased their demands for water, water has been increas-
ingly diverted from agricultural irrigation to provide water
for cities, a conflict that is predicted to expand.

How much does water pollution cost us, and what
benefits might we expect from its removal? The OMB esti-
mates that on average in each of the 10 years between 2003
and 2013, clean water regulations cost between $0.4 and
$0.5 billion (in 2010 dollars) and produced benefits (in the
form of pollution costs avoided) ranging somewhere
between $1.0 and $4.0 billion, not counting important non-
quantifiable benefits.®

Quick Review 5.2
Major Types of Water Pollution

¢ QOrganic wastes: human sewage, animal wastes,
bacteria, oil

¢ |norganic pellutants: salt brines, acids, phosphates,
heavy metals, asbestos, PCBs, radioactive chemicals

5.1.4: Land Pollution

Land pollution includes the formation and release of toxic
substances, solid wastes, and nuclear waste. Toxic sub-
stances include acids, heavy metals, solvents, pesticides,
herbicides, and phenols. Solid wastes include residential
garbage, industrial wastes, agricultural wastes, and min-
ing wastes. Nuclear wastes are categorized as high-level
(cesium, strontium, plutonium), transuranic (diluted high-
level wastes), and low-level (contaminated reactor equip-
ment, uranium mine tailings).

TOXIC SUBSTANCES Hazardous or toxic substances are
those that can cause an increase in mortality rates or irre-
versible or incapacitating illness or those that have other
seriously adverse health or environmental effects. Toxic
substances that have been released on land include acidic
chemicals, inorganic metals (such as mercury or arsenic),
flammable solvents, pesticides, herbicides, phenols, and
explosives. (Radioactive wastes are also classified as haz-
ardous substances, but we will discuss these wastes sepa-
rately.) Silvex and 2, 4, 5-T, for example, are two widely
used herbicides that contain dioxin—a deadly poison (100
times more deadly than strychnine) and a carcinogen.
Coal ash from coal-fired power plants that collect the
ash before it escapes through exhaust stacks contains sev-
eral toxic metals and other cancer-causing wastes. There
are about 500 coal-fired electric utilities in the United States
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today, and together they generate about 110 million tons of
coal ash each year. Yet coal ash was unregulated until late
2010, when the EPA issued the first national regulations
covering coal ash. In Caledonia, Wisconsin, residents dis-
covered in June 2010 that their wells were contaminated
with molybdenum, a toxic ingredient of coal ash, that
probably leaked from a nearby landfill or a nearby coal
plant; that same month, the residents of Colstrip, Montana,
discovered that their well water—which they drank
although it had tasted bad for years—was also contami-
nated by toxic coal ash wastes stored in waste ponds by a
local coal plant.®® In 2007, the EPA published a report list-
ing 24 other neighborhoods around the nation that had
been proven to have been contaminated by coal plant or oil
plant toxic wastes, and an additional 43 neighborhoods
that were also contaminated by coal plant toxic wastes but
where the wastes had not yet “migrated to the extent that
they could cause human health concerns.”0 It is estimated
that scattered across the nation, there are about 1,300 coal
plant waste dumps containing billions of gallons of water
and coal ash slurry. Until 2010, most of these dumps were
neither regulated nor monitored, and all contain signifi-
cant amounts of toxic heavy metals, such as arsenic, cad-
mium, lead, mercury, boron, thallium, and selenium, that
can migrate into groundwater and surrounding areas.!

SOLID WASTES Americans today produce more resi-
dential garbage than do the citizens of any other country in
the world. Each year people living in U.S. cities produce
250 million tons of municipal solid waste—enough to fill a
226,000-mile-long convoy of 10-ton garbage trucks, about
the distance from the Earth to the Moon.5? Each person
reading this text produces, on average, more than three-
fourths of a ton of garbage a year—about 4.5 pounds a day.
Only about a third of residential wastes are recovered
through recycling—a low proportion that is due to the lack
of financial backing for recycling operations, the small size
of markets for recycled products, and toxic chemicals pres-
ent in recyclable garbage.

NUCLEAR WASTES Light-water nuclear reactors use
radioactive materials and produce “high-level” radioac-
tive wastes, including known carcinogens such as stron-
tium 90, cesium 137, barium 140, and iodine 131. Exttemely
high doses of radiation from these elements can kill a per-
son; lower dosages (especially if radicactive dust particles
are inhaled or ingested) can cause thyroid, lung, or bone
cancer as well as genetic damage that can be transmitted
to future generations. Plutonium is produced as a waste
by-product in the spent fuel of light-water reactors. A
1,000-megawatt light-water reactor, for example, will gen-
erate about 265 pounds of plutonium wastes each year.
Plutonium is highly toxic and carcinogenic. A particle
weighing 10 millionths of a gram, if inhaled, can cause
death within a few weeks. Twenty pounds, if properly
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Commuon Toxic Chemicals

About 70,000 different chemical compounds are now used in the United States, of which well over a thousand are probably

toxic. Their number is growing each year.53 545,56

Start Over Swap

W
2
L
3]
@
—
7]
£
c

Benzene

0/3 REVIEWED - 0 MASTERED

Next

Previous

distributed, could give lung cancer to everyone on Earth.
Cesium 137 and strontium 90 remain hazardous for about
1,000 years, and plutonium for 250,000 to 1,000,000 years.
It is uncertain whether there is a safe and permanent
method for disposing of these long-lived and dangerous
wastes.”” Moreover, the plutonium produced by reactors
is the basic ingredient of atomic bombs, so if it should fall
into the hands of terrorists it could be used to construct an
atomic weapon or to lethally contaminate large, popu-
lated areas.™®

To date, nuclear plants in the United States, and in
most other countries, have operated safely without any
catastrophic release of large quantities of radicactive
materials. Estimates of the probable risk of such a cata-
strophic accident are highly controversial, and significant
doubts surround these risk estimates, especially in light of

the accidents at Three Mile Island in the United States,
Chernobyl in Russia, and the earthquake- and tsunami-
induced accident in Fukushima, Japan, all of which defied
earlier probability estimates. Even without catastrophic
accidents, however, small amounts of radioactive materi-
als are routinely released into the environment during the
normal operations of a nuclear plant and during the min-
ing, processing, and transporting of nuclear fuels. The
U.S. government has estimated that, by the year 2000
(about four decades after nuclear plants began to be built
in the United States), about 1,000 Americans had died of
cancer from these routine emissions.*’ A more recent study
estimated that worldwide deaths from nuclear power
plant emissions and accidental releases (such as at Cher-
nobyl and Fukushima) between 1971 and 2009 totaled
about 5,000.6!



Residential and Industrial Garbage
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Residential garbage is 250 million tons a year. Yet the quantity of residential garbage that Americans produce is dwarfed
by the quantities of solid waste produced through industrial, agricultural, and mining processes,52 &3 64 &, 66, 67, 68, 69

Residential Garbage
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are opened each year.

and the environment are city dumps.

Industrial Garbage

Although the total amount of garbage we produce has been increasing each year, the
facilities to handle our garbage have decreased. In 1978, about 20,000 municipal garbage
dumps were in operation; by 1989, there were fewer than 8,000; in 1995, there were 3,500;
and by 2009, there were only about 1,900. Many have had to be closed for safety reasons.
Florida, Massachusetts, New Hampshire, and New Jersey are a few of the states that
closed most of their garbage dumps during the 1990s. Moreover, fewer and fewer dumps

City garbage dumps are significant sources of poliution, containing toxic substances such
as cadmium (from rechargeable batteries), mercury, lead (from car batteries and TV picture
tubes), vanadium, copper, zinc, and PCBs (from refrigerators, stoves, engines, and
appliances built before 1980 and since dumped). Only about one-fourth of all city dumps
test groundwater for possible contamination, less than 16 percent have insulating liners,
only 5 percent collect polluting liquid wastes before they percolate into groundwater, and
less than half impose any restrictions on the kinds of liquid wastes that can be poured into
them. Not surprisingly, almost one-fourth of the nonmilitary sites identified in the
Superfund National Priorities List as posing the greatest chemical hazards to public health

Although the risks of nuclear power wastes are signifi-
cant, and they have caused a number of deaths, these costs
must be balanced against the benefits of using nuclear
power plants to provide for our energy needs. Currently,
most of our energy needs are met by burning fossil fuels
such as coal and natural gas. The United States generates
only about 20 percent of its electricity with nuclear plants,
although other countries have a much higher stake in
nuclear power, including France (76 percent), Belgium
(54 percent), Armenia (44 percent), Hungary (37 percent),
Slovakia (56 percent), Slovenia (42 percent), Sweden
(42 percent), Switzerland (39 percent), and Ukraine (47 per-
cent), If these nuclear power plants did not exist, fossil
fuel-based power plants would certainly have been built in
their place. Yet fossil fuel-based power plants also produce
wastes and pollution that also cause diseases and deaths.
Studies have shown that if the power produced by nuclear

plants between 1971 and 2009 had instead been produced
by fossil fuel-based plants, the wastes and pollution pro-
duced by those plants would have killed 1.84 million peo-
ple.”” Compare this number of deaths with the
approximately 5,000 deaths estimated to have been caused
by the nuclear power plants that actually took the place of
those fossil fuei-based plants. In other words, a fossil fuel-
based plant kills about 370 times more people than a
nuclear power plant. Moreover, fossil fuel-based electricity
plants are the major source of the greenhouse gases that are
rapidly warming the planet. In the United States, about a
third of all greenhouse gases are produced by fossil fuel-
based electricity plants.

Nuclear wastes produced by nuclear power plants
present humanity with large risks.”! Yet those risks appear
to be far less than the risks produced by the conventional
fossil fuels from which we produce most of our electricity.
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Quick Review 5.3
Major Types of Land Pollution

¢ Toxic substances: acids, heavy metals, solvents,
pesticides, herbicides, and phenols

¢ Solid wastes: residential garbage, industrial wastes,
agricultural wastes, and mining wastes

¢ Nuclear wastes: high-level {cesium, strontium,
plutonium), transuranic (diluted high-level wastes}),
and low-level (contaminated reactor equipment,
uranium mine tailings)

5.1.5: Depletion of Species
and Habitats

Human activity has rendered dozens of plant and animal
species extinct. Since 1600, at least 96 specific species of
mammals and 88 specific species of birds are known to
have become extinct.”? However, scientists believe that
these data represent only the tip of the iceberg and that
the number of species that are going extinct today is
many times larger. In addition, several hundred other
species, such as whales and salmon, today find them-
selves threatened and on the brink of extinction. Forest
habitats on which the bulk of species depend are also
being decimated by the timber industry. Between the
years 1600 and 1900, half of the forested land area in
the United States was cleared.” Experts estimate that the
planet’s rain forests are being destroyed at the rate of
about 1 percent a year.” The loss of forest habitats com-
bined with the effects of pollution is thought to have led
to the extinction of hundreds of unidentified species. The
International Union for Conservation’s “Red List of
Threatened Species,” the most comprehensive database
of species and subspecies known to be extinct or threat-
ened with extinction, concludes that out of the 47,978
species (all identified life forms including birds, animals,
plants, insects, fungi, mollusks, etc.) specificaily identi-
fied and known to have existed during the last 500 years,
17,315 (36 percent) were threatened with extinction, and
840 are now extinct.”

Nowhere has the depletion of living organisms been
as significant as in the oceans. Fish stocks around the
world have collapsed because of over-fishing, resulting in
a serious decline in the fish protein available to local pop-
ulations. In the Northwest Atlantic, for example, the
stocks of haddock, red hake, and Atlantic cod all col-
lapsed during the 1990s. In 2015, a study by the World
Wide Fund for Nature (WWF) found that fish populations
in general had declined by 49 percent since 1970 and sev-
eral fish species had declined by almost 75 percent.”® Pol-
luted runoff that has entered the oceans has also created
large “dead zones” devoid of most fish and shellfish,
More than 400 dead zones have been documented off the

coasts of countries around the world.”” Since about 3 bil-
lion people living in coastal communities rely on fish as
their major source of protein, the rapid and continuing
destruction of fish species poses a major threat to those
coastal people.

5.1.6: Depletion of Fossil Fuels

Some early predictions of resource depletion assumed that
fossil fuels would continue to be depleted at exponentially
rising rates. If continued, an exponentially rising rate of
depletion would end with the complete and catastrophic
depletion of the resource in a relatively short time.” Esti-
mated world reserves of coal would be depleted in about
100 years from the time of the estimates, estimated world
reserves of oil would be exhausted in about 40 years, and
estimated reserves of natural gas would last only about
25 years.”™ These time periods were calculated by taking
estimates of the world’s reserves of a resource, and divid-
ing it by the amount that was being consumed each year.
The “estimated reserves” of a resource consist of the esti-
mated amount of the resource that we have the technology
to extract from the earth, and that we can extract at a cost
that is less than the value of the resource. In other words,
“reserves” are the amount of a resource that it is techno-
logically and economically feasible to extract.

The rate at which we deplete our resources is more
adequately mirrored by the Hubbert model than by the
exponential model. For example, fossil fuels will not be
depleted within the short time frame predicted by earlier
exponential growth models. The extraction of estimated
reserves of coal will probably peak in about 150 years and
then continue, but at a declining rate coupled with rising
prices, for another 150 years. The conventional extraction
of U.S. reserves of natural gas peaked in 1973, and then
began to decline as the Hubbert model had predicted.
The conventional extraction of U.S. reserves of oil peaked
in 1970 and subsequently declined, also as the Hubbert
model predicted.

FRACKING AND NEWER TECHNOLOGIES After this
peak and decline in the conventional extraction of oil and
gas in the United States, the production of oil and gas
began to rise again. This increase in the U.S. production of
oil and natural gas was not predicted by the Hubbert
model. What happened? The major factor that instituted a
new rise in U.S. oil production was the development of a
new technology, now popularly known as “fracking.”
Unlike the conventional extraction of oil and natural gas,
fracking is accomplished by pumping a water mixture into
the ground at such high pressure that the rock beneath the
ground is fractured, releasing the oil and natural gas that
were trapped within the rock. Conventional drilling meth-
ods cannot extract oil and gas trapped in rock, So until
fracking methods were developed and used, oil and gas



Exponential and Peaked Depletion Rate
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.. Experts have pointed out that our consumption of a resource cannot continue rising at exponential rates. As reserves of
any resource shrink, they become increasingly difficult, and therefore more costly, to extract. The rising costs of extraction
in turn will slow down their depletion rates. Consequently, although the rates at which reserves of a resource are depleted
may rise exponentially for a period (see Figure 5.7), the rising costs of extraction eventually cause the rates to slow, then
peak and then begin to decline without complete depletion ever being attained (see Figure 5.8).50-8!
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Figure 5.7: Exponential Depletion Rate

Figure 5.7 shows the exponential depletion rate of a resource. Taking

fossil fuels as an example, until the early 1980s, fossil fuels were being
depleted at an exponentially rising rate. That is, the rate at which they
were being used had doubled with the passage of a regular fixed time

period.

Time periods

resources trapped within rock were not accessible. The use
of fracking allowed the large oil and natural gas reserves
trapped in rock to be extracted, thereby allowing U.S. oil
and natural gas production to increase once again.

The example of oil and gas production in the United
States is a dramatic illustration of a problem with trying
to predict the production peak or limit of any natural
resource, The problem is that we do not know whether
new technologies will be developed in the future that will
allow us to extract resources that we cannot recover at the
present. Resources that are not technologically recover-
able at present are not taken into account when estimat-
ing the total reserves of any natural resource because

reserves consist of what is technologically (and economi-
cally) possible to extract. The possibility that new tech-
nologies like fracking may be discovered, then, makes it
difficult to predict when the peak or the limit of a resource
will be reached.

Experts argue, however, that oil and natural gas pro-
duction in the United States will eventually begin to follow
the Hubbert curve again. That is, production of oil and
natural gas through fracking will reach a peak sometime in
the future and then begin to dectine. It is unknown at this
time, however, when their peaks will occur.

What about the extraction of fossil fuels outside the
United States? When will they began to decline? Estimates




214 Chapter5

U.S. Preduction of Crude Qil and Natural Gas

Natural gas production began rising steadily again in 2007 (see Figure 5.9), and oil production began rising steadily in

2009 {see Figure 5.10).
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Figure 5.9: U.S. Production of Crude 0il

Figure 5.9 presents the U.S. Production of Crude Oil (thousand barrels per day), 1900 to 2014.
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of the depletion rates of world reserves of oil have been
even more controversial than those of the United States
and have varied widely.?? Several experts had estimated
that world production of oil would peak by 2010.% But
these estimates were made before the adoption of fracking
methods. Fracking has allowed worldwide production of
oil to continue on an upward trajectory, a trajectory that
was interrupted only briefly by the decline in demand
caused by the great recession of 2008. Moreover, the esti-
mated reserves of fossil fuels have increased tremendously
because deposits that were not technologically feasible to
extract were not counted as part of the world’s reserves.
Now estimates of reserves must be revised to take into
account these deposits that it is now technologically possi-
ble to extract. Nevertheless, according to experts, this
upward trajectory will eventually hit a peak and then

begin a slow and inevitable decline as it once again adheres
to the Hubbert curve.

5.1.7: Depletion of Minerals

The depletion of mineral reserves, like the depletion of
fossil fuels, can also be calculated either on the basis of
an exponential growth model or on the basis of a peaked
growth model. If earlier exponentially rising rates of
depletion continued, then aluminum would have been
scheduled for exhaustion in the year 2003, iron in 2025,
manganese in 2018, molybdenum in 2006, and nickel
in 2025.%

Yet, as with fossil fuels, the rate at which minerals are
depleted will not continue to grow exponentially, but
should peak in a Hubbert curve and then decline as metals



become rarer, and more difficult and more expensive to
extract. Using this peaked model, a 2007 study of several
essential minerals estimated that, depending on how much
consumption rates increase from 2007 rates, the production
of indium, a key component of flat-screen TVs and certain
solar cells, has peaked; antimony, which is used in certain
drugs and flame-retardant materials will peak in about 30
years; tantalum, a component of cell phones and camera
lenses, in 20 to 116 years; uranium, which will be in high
demand if the world begins buiiding more nuclear power
plants, in 19 to 59 years; tin in 17 to 40 years; silver in 9 to 29
years; gold in 36 to 45 years; zinc in 34 to 46 years; and
nickel in 57 to 90 years.®

According to this 2007 study, then, although the extrac-
tion rates of some important minerals have peaked, none

Mineral Resources: Finite and Limited
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has been completely depleted and alt continue to be mined,
although their extraction costs have been rising.% Moreover,
new mining and refining technologies have made it
technology feasible to extract some mineral deposits that it
was not technologically and/or economicaily feasible to
extract several years ago.

Quick Review 5.4
Depletion of Nonrenewable Resources

* Several species have lost habitats and becomes extinet.

¢ Natural resources are deplsted at a peaked rate, not an
exponential rate.

¢ Fossil fuel depistion: coal will likely paak in 150 years, but
the peak dates for natural gas and oil are unknown dus to
the expanded production of both by the use of fracking.

Like fossil fuels, mineral resources are also finite and limited. So the depletion rates of the world’s supply of minerals will
also eventually peak and then gradually decline as remaining supplies become harder and more expensive to mine 88,90

impact of Limited Mineral Resources

The precise impact the limitations of world supplies will have on us are exceedingly
difficult to predict. Mining technologies may continue to develop, which will reduce the
difficulty and costs of mineral extraction and extend the period of decline. This has been
the case for most minerals up to the present. increased recycling may further reduce the
need for intensive mining of remaining mineral reserves. Substitutes may also be found for
many of the minerals whose supply is limited, and technological development may make
many current uses of these minerals obsolete.

Mineral Resources Rapidly Becoming Scarce

Rate of Depletion of Mineral Resources

Physical Limits to Natural Resources
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e Mineral depletion; indium has peaked, tantalum will
peak in 20 to 116 years, antimony in about 30 years,
aluminum during the twenty-first century, and copper
and mercury in about 2100,

5.2: The Ethics

of Pollution Control

OBJECTIVE: Examine the important ethical
considerations of pollution control

For centuries, business institutions were able to ignore
their impact on the natural environment, an indulgence
that has a couple of causes:

1, Business was able to treat air and water as free goods—
that is, as goods that no one owns and that each firm
can therefore use without reimbursing anyone for
their use. Because such resources are not privately
owned, they lack the protection that a private owner
would normally provide, and businesses were able to
ignore the damages they inflicted on them.

Businesses have seen the environment as an unlimited
good. That is, the carrying capacity of air and water is
relatively large, and each firm’s contribution of pollu-
tion to these resources seems relatively small and
insignificant.”’ When the effects of its activities are
seen as 50 slight, a firm will tend to ignore these effects.
However, when every firm reasons in this way, the
combined negligible effects of each firm’s activities
may become enormous and potentially disastrous.
The carrying capacity of the air and water is soon
exceeded, and these free and unlimited goods rapidly
deteriorate.

2

Of course, pollution problems are not rooted only in busi-
ness activities. Pollution also results from the use that con-
sumers make of products and from human waste products.?

Ethical Application
Ignoring Environmental Impact

On the point of air and water as free goods, for several years,
a DuPont plant in West Virginia had been dumping 10,000
tons of chemical wastes each month into the Gulf of Mexico
unitil it was forced to stop. The waters of the Guif provided a
free dumping site for whose damages DuPort did not have to
pay. On the paint of the environment as an unlimited good, the
amount of chemicals DuPont was dumping into the Gulf was
relatively small compared with the size of the Gulf, and the
effects were sesn as negligible by the company.

5.2.1: Consumer Responsibility

A primary source of air pollution is automobile use, and a
primary source of water pollution is sewage. We are truly
all polluters.”* Because every human being pollutes, pol-
lution problems have increased as our population has
multiplied. The world’s population grew from 1 billion in
1800 to 3 billion in 1960 to 7.3 billion in 2015 and is pro-
jected to grow to 9.7 billion by 2050.% This population
explosion has put severe strains on the air and water
resources into which we dump our share of pollutants.
Moreover, these strains have been aggravated by our ten-
dency to concentrate our populations in urban centers. All
over the world, urban areas are growing rapidly, and the
high-population densities that urbanization has created
multiplies the pollution burdens placed on air and water
resources.”

The problems of pollution, then, have a variety of
origins, and their treatment requires a similarly varie-
gated set of solutions. Our focus in what follows, how-
evet, concentrates on a single range of problems: the
ethical issues raised by pollution from commercial and
industrial enterprises.

On the Edge

The Auto Industry and Its Effects
in China

In 2000, China's car market began to expand dramatically due t¢
the increasing wealth of the country, the encouragement of the
government, and a growing middle class that wanted the com-
fort, convenience, and pride of car cwnership. Foreign car com-
panies eagerly flocked to help China expand its car industry,

inciuding Volkswagen, General Motors {(GM), Honda, Toyota,
Ford, Citroen, and BMW, who together invested more than

£20 biflion to kick-start China's auto industry. By 2010, China had
become the largest car market in the world with over 18 million
cars sold that year. With a population of 1.2 billion people and
double-digit growth rates, China estimated that by 2035 as many
as 300 milion cars would be traveling on its highways. In 2011,
Volkswagen announced it had sold 2 million cars in China the
previous year, and in 2015 GM announced it had sold 3.4 million
the previous year.

Critics suggested, howaver, that the overzealous auto com-
panies unwittingly might have inflicted serious harm on the giobal
environment. To begin with, the pollution from so many new cars
promised to have severs environmental impacts. Even “clean”
cars will generate carbon dioxide as they burn fuel, thus



worsening the greenhouse effect. Cars also producs smog and
other health hazards {tubsrculosis cases will double; emphysemna
and lung cancers will rise), and China’s form of gasoline contains
lead, a toxic metal. Expanding China's car production will
increase cil consumption, placing heavy pressures on the world's
dwindling cil resources. China’s rising oil consumption was partly
responsible for continuing oil prices of over $85 a barrel in 2014.
If car ownership in China continues to rige, by 2020 China’s oil
consumption could be two-thirds of the United States' {the

Making and Buying Cars in China
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United States consumas one-fourth of the world’s ofl), a level the
world's oil suppliss probably cannot support. Some experts
claim world oil production would be insufficient to meet the rising
demands of China, the United States, and the rest of the industri-
alized world, and promising future economic disruptions and
political or military conflicts. If China were to substitute electric
vehicles for gas-fueled cars, as it plans to, it will have to expand
its coal-powered electric plants, which in turn will increase its car-
bon dioxide emissions.

China acknowledges that by 2020, the number of cars on its roads will triple.
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WRITING PROMPT

Contributing to Another Country's Industrialization—and
Pollution

1. Was it wrong for the car companies to help China expand its
auto industry? Why or why not?

P | The response entered here will appear in the
performance dashbeoard and can be viewed by your
instructor.

Submit
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5.2.2: Ecological Ethics

Concern for the environment has a long history. During the
thirteenth century, for example, Arabic thinkers discussed air
and water pollution and how these were linked to human
health.% While in England, King Edward I outlawed the
burning of sea coal because its smoke polluted the air of Lon-
don. Early concern for the environment was for the most part
anthropoceniric (human-centered); that is, concern for the envi-
ronment was based on how it affected the interests of human
beings. The natural environment was largely seen as a
resource that should serve the interests of human beings and
which has only an instrumental value; that is, it is valuable to
the extent that it serves human interests. Examples include:

¢ In the Old Testament book of Genesis, for example,
God declares that humans are to “have dominion over
the fish of the sea, and over the birds of the air, and
over every living thing that moves upon the earth.”

¢ Ancient Greek philosopher Aristotle wrote that “nature
has made all things specifically for the sake of man.”

* Thomas Aquinas, a thirteenth century philosopher-
theologian, wrote that nonhumans are “ordered to
man'’s use.””’

The view that nature has value to the extent that it
serves human interests continued into the modern period
(with a few exceptions). Philosopher Immanuel Kant, for
example, famously wrote that the reason why it is wrong
for a person to be cruel to animals is because “cruelty to
animals is contrary to man’s duty to himself, since it dead-
ens in him the feeling of sympathy for their sufferings and
thus weakens a natural tendency that is very useful to
morality in relation to other humans,”®

The idea here is that a person’s cruelty toward animals
is not wrong because of the pain it inflicts on the animal
itself, but because of the effect it has on the person’s moral
relationships with other humans.

ANTHROFPOCENTRIC VIEWS TODAY As we will see
shortly, the view that the natural environment is valuable only
because it serves human interests continues. Many people
today, in fact, work to protect the environment precisely
because they hold this view. To them, damage to the environ-
ment is morally wrong because it ultimately harms human
beings. Those who hold an anthropocentric view of the envi-
ronment can still believe that air, water, and land pollution, the
extinction of species, climate change, the release of radioactive
wastes, and the destruction of the ozone layer are all harmfut
to us and for that reason we must work to stop them. How-
ever, environmental critics of anthropocentric views argue
that holding an anthropocentric view is itself part of the prob-
lem. Because we see nature as something that is there to serve
us, we pollute and consume it as if it has no value in itself.
Critics of anthropocentric views claim that if we do not
change our anthropocentric views, we will continue to

exploit, pollute, and consume nature until it is too late. We
will take care of nature only if we accept the view that
nature is valuable in itself and that by virtue of its intrinsic
value we are obligated to respect and preserve it.

ECOLOGICAL ETHICS Ecological ethics are based on
the idea that at least some nonhuman parts of nature have
an intrinsic value that is not related in any way to their use-
fulness or value to humans. Several supporters of this
approach have formulated their views in a platform con-
sisting of the following statements:

1. The well-being and flourishing of human and nonhu-
man life on earth have value in themselves. . . . These
values are independent of the usefulness of the nonhu-
man world for human purposes.

2. Richness and diversity of life forms contribute to the real-
ization of these values and are also values in themselves.

3. Humans have no right to reduce this richness and
diversity except to satisfy vital needs.

4. The flourishing of human life and cultures is compatible
with a substantial decrease of the human population. The
flourishing of nonhuman life requires such a decrease.

5. Present human interference with the nonhuman world
is excessive, and the situation is rapidly worsening,

6. Policies must therefore be changed. The changes in
policies affect basic economic, technological, and ideo-
logical structures. The resulting state of affairs will be
deeply different from the present.

7. The ideological change is mainly that of appreciating
life quality . . . rather than adhering to an increasingly
higher standard of living.

8. Those who subscribe to the foregoing points have an
obligation directly or indirectly to participate in the
attempt to implement the necessary changes.”

THE LAST MAN ARGUMENT AND THE VALUE OF NON-
HUMANS An ecological ethic is thus an ethic that claims
that because at least some nonhuman beings are intrinsically
valuable, we humans have a duty not to harm them without
a sufficiently serious reason. Philosopher Richard Routley
proposed a “mental experiment” to show that nature is infrin-
sically valuable and should not be harmed without serious
reason. Suppose some catastrophic event has killed all hurnan
beings but one.'™® Suppose this “last man” had the power to
do something that would ensure that every other living thing
on Earth, and all Earth’s landscapes, would be destroyed
after he himself died. From an anthropocentric view, it would
not be wrong for him to carry out such a destructive act since
no humans would be affected. Yet, Routley argued, we recog-
nize that it would indeed be wrong for the “last man” to
destroy everything on the Earth’s surface. This means that we
must feel that nonhuman life has intrinsic value that is inde-
pendent of its value to humans. The claims of an ecological
ethic then must be correct: we are forced to admit that at least
some nonhuman life js intrinsically valuable and that we



Ecological Systems and Ecological Ethics

Some opponents of anthropocentrism claim that the problem of pollution (and environmental issues in general) can best
be framed in terms of our duty to recognize and preserve the ecological systems we live in, 101 102103,104.165
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Ecological Systems

Ecological Ethics

An ecological system is an interrelated and interdependent set of organisms and
environments, such as a lake in which the fish depend on small aquatic organisms, which
in turn live off decaying plant and fish waste products. Because the various parts of an
ecological system are interdependent, the activities of one of its parts will affect all the
other parts and the well-being of each part depends on the well-being of the other parts.

Business firms (and all other social institutions) are parts of a larger ecological system,
“spaceship earth.” Business firms depend on the natural environment for their energy,
material resources, and waste disposal, and that environment in turn is affected by the
commercial activities of business firms. For example, the activities of eighteenth-century
European manufacturers of beaver hats led to the wholesale destruction of beavers in the
United States, which in turn led to the drying up of the innumerable swamp lands that had
been created by beaver dams. Businesses must recognize the interrelationships and
interdependencies of the ecological systems within which they operate.

have a moral duty to refrain from harming it without a suffi-
ciently weighty reason. The claims of ecological ethics clearly
have significant implications for those businesses whose
activities affect the natural environment and its nonhuman
organisms, as “Ethical Application” shows.

Ethical Application
Ecological Ethics and Activism

in the early 1980s, environmentaiists successfully petitionad the
LLS. Fish and Wildiife Service to bar the timber industry from
logging potentially lucrative cld-growth forests of northern Cali-
fornia to save the habitat of an endangered species, the dark-
brown northern spotted owl that lived in the lush “old growth”

200-year-old forests of the Pacific Northwest.'® The decision
of the U.S. Fish and Wildlife Service (and the U.S. “Endangered
Species Act” on which it was based) was consistent with eco-
logical ethics, although it was estimated to have cost the timber
industry millions of dollars, to have lost as many as 36,000 lum-
ber jobs, and to have raised the costs of consumer prices for
fine wood products such as furniture and musical instruments,
Membars of the Sea Shepherd Conservation Scciety have sab-
otaged whale-processing plants, sunk several ships, and other-
wise imposed costs on the whaling industry to protect
whales.'?” Members of Earth Firstl have driven nails into ran-
domly selected trees of farest areas scheduled to be logged so
that power logging saws are destroyed when they bite into the
spiked trees In order to protact forests. All these activities are
based on the idea that nature and its parts have an intrinsic
value that we have a maral duty to protect and that this value is
at [aast sometimes more weighty than human Interests.
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VERSIONS OF ECOLOGICAL ETHICS There are several
varieties of ecological ethics, some more radical and far-
reaching than others. Perhaps the most popular version
claims that, in addition to human beings, other animals
have intrinsic value and are deserving of our respect and
protection. Some utilitarians, such as Peter Singer, for
example, have claimed that pain is an evil, whether it is
inflicted on humans or on members of other animal spe-
cies. In fact, Singer argues, the pain experienced by an ani-
mal is as great an evil as a comparable pain experienced by a
human being. He grants that a human may be more sensi-
tive to pain than an animal, and a human may suffer more
from anticipating the pain than an animal would, so an

animal’s pain may have to be more intense to be “compa-
rable to” a human’s pain. Nevertheless, at some level of
intensity, the pain of the animal would become comparable
to the pain of the human being, and at that level the ani-
mal’s pain would be as great an evil as the human’s pain. It
follows, Singer concludes, that if is morally wrong to inflict
the pain on a human, it is equally wrong to inflict the com-
parable pain on an animal. It is a form of speciesism (akin to
racism or sexism, i.e., a prejudice against members of
another group) to think that the moral duty to avoid inflict-
ing pain on members of other species is not equal to our
duty to avoid inflicting comparable pain on members of
our own species.!®

Ecological Ethics: Different Arguments and Versions

Certain nonutilitarians have reached conclusions similar to Peter Singer’s by appealing to rights instead of utilitarianism.
They claim that the life of every animal “itself has value” apart from the interests of human beings and because of the
intrinsic value of its life, each animal has certain moral rights. In particular animals have the right to be treated with
respect. Humans have a duty generally to respect this right, although in some special cases a human’s right might override

an animal’s right'lﬂ‘? 110, 111, 112, 113, 114, 115, 116, 117

Utilitarian and Rights Arguments
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Ecological Ethics: Broader Versions

Albert Schweitzer's Version

Paul Taylor's Version

Broader versions of ecological ethics would extend our duties beyond the animal world to
include plants. Thus, some ecological ethicians have claimed that it is arbitrary and
hedonistic to confine our duties to creatures that can feel pain. Instead, they urge, we
should acknowledge that all living things including plants have “an interest in remaining
alive” and that consequently they deserve moral consideration for their own sakes. Other
environmentalists such as Aldo Leopold have claimed that not only living things but also a
natural species or a natural structure—such as a lake, a wild river, a mountain, and even an
entire “biotic community"—has a right to have its “integrity, stability, and beauty"
preserved. If correct, these views would have important implications for businesses
engaged in strip-mining or logging operations,




Attempts to extend moral rights to nonhumans or
claim that an attitude of respect for all nature is morally
demanded are still controversial, and some authors have
labeled them “incredible.”"8 It is difficult, for example, to
see why the fact that something is alive implies that it ought
fo be alive and that we, therefore, have a duty to keep it
alive or to express respect or even reverence for it. It is also
difficult to see why the fact that a river or a mountain exists
implies that it ought to exist and that we have a duty to
keep it in existence or revere it. Facts do not imply values
in this easy way.!"® It is also controversial whether we can
claim that animals have rights or intrinsic value.'? How-
ever, we do not have to rely on these views to develop an
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environmental ethic. As we mentioned earlier, there are
other more traditional, although anthropocentric,
approaches to environmental issues.'? One is based on a
theory of human rights, and the other is based on utilitar-
ian considerations.

5.2.3: Environmental Rights
and Absolute Bans

In an influential article, William T. Blackstone argued that
the possession of a livable environment is not merely a
desirable state of affairs, but something to which each
human being has a right.’??

William T. Blackstone and Environmental Rights

A livable environment is not merely something that we would all like to have. It is something that others have a duty to
allow us to have. They have this duty, Blackstone argued, because we each have a right to a livable environment, and our
right imposes on others the correlative duty of not interfering in our exercise of that right. Moreover, this right should be
incorporated into our legal system. Why do human beings have this right? 12124

According to Blackstone, a person has a moral right to a thing when possession of that thing is
“essential in permitting him to live a human life” (i.e., in permitting him to fuifill his capacities
as a rational and free being). At this time in our history, it has become clear that a livable
environment is essential to the fulfillment of our human capacities. Consequently, human
beings have a moral right to a decent environment, and it should become a legal right.
Moreover, Blackstone added, this moral and legal right should override people’s legal property
rights. Our great and increasing ability to manipulate the environment has revealed that,
unless we limit the legal freedom to engage in practices that destroy the environment, we shall
lose the very possibility of human life and the possibility of exercising other rights, such as the
right to liberty and equality.
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several states have introduced amendments to their constitutions that grant to their citizens
an environmental right, much like Blackstone advocated. Article One of the Constitution of

them for the benefit of all people.

1of4

Pennsylvania, for example, was amended several years ago to read:

The people have a right to clean air, pure water, and to the preservation of the natural
scenic, historic, and aesthetic values of the environment. Pennsylvania's natural
resources . . . are the common property of all the people, including generations yet to
come. As trustee of these resources, the commonweaith shall preserve and maintain

Pravious Next
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IS THERE A RIGHT TO A CLEAN ENVIRONMENT? If
we return to Blackstone’s claim that we have a right to a
clean environment, we can see that the basis of this right is
the more basic right to “live 2 human life”; that is, a right
to fulfill our capacities as free and rational persons. This
reasoning suggests that the right to a clean environment is
a right to an environment that is clean enough to allow ali
of us to live a full human life; that is, an environment in
which pollution does not prevent us from living healthy
and fulfilled lives.

Quick Review 5.5
Environmental Rights

» Blackstone argued that humans have a right to fulfill
their capaclties as free and ratlonal beings, and a livable
environment is essential to such fulfillment,

At What Point Is the Environment “Safe” Enough?

* Blackstons also argued that humans have a right to a
livable environment, which is violated by practices that
destroy the environment.

¢ Critics claim that Blackstone's concept of environmen-
tal rights can lead to absolute bans on poliution, even
when the costs far cutweigh the benefits.

5.2.4: Markets and Partial Controls

One way to answer the questions that Blackstone’s theory
of environmental rights raises is to see environmental
problems as market defects. If an industry pollutes the
environment, the market prices of its commodities will
no longer reflect the full costs of producing the commodi-
ties; the result is a misallocation of resources, a rise in
waste, and an inefficient distribution of commodities.

The idea that the environment must be cleaned only up to the point at which it allows us to live healthy and fulfilled
human lives has sometimes been called the “safety standard”. It implies that once the environment is safe enough for us to
live healthy and fulfilled lives, more cleansing is not morally required.15126.127. 126,129

Safety Measurement

Interactive

1o0f3

Governments have struggled with the problem of how safe is safe enough, and have attempted
to implement many laws that seem to require absolutely no pollution. The U.S. government has
often decided that when exposure to pollution during one year poses a risk of death of 1in 1
million or less, it is safe enough; and when, during a year, exposure poses a risk of death of 3
in 10,000 or more, it is unsafe and must be cleaned up. Risks that lie in-between are handled
on a case-by-case basis, This means that when pollution kills no more than 1 person out of a
million who were exposed to it during a year, it is safe enough; when it kifls 3 or more persons
out of 10,000 who were exposed to it during a year, it is unsafe and must be addressed.
However, this way of dealing with the problem of how safe is safe enough has not been
acceptable to everyone. Many people claim that if 1 person out of a million dies every year
from exposure to pollution, then the pollution is still too high: that one person also had a right
to a healthy environment, and that right was violated. Is this claim justified? It seems
unrealistic to demand the complete elimination of absolutely all risks to life and health
because fulfilling that demand would impose unacceptable costs and burdens on all of us.

Pravious Next




Consequently, society as a whole is harmed as its overall
economic welfare declines.’® Thus, individuals should
avoid pollution because they should avoid harming soci-
ety’s welfare. We will next explain this argument in
greater detail and examine the more nuanced approach to
pollution that this market analysis is said to provide.

PRIVATE COSTS AND SOCIAL COSTS Economists
often distinguish between what it costs a private manufac-
turer to make a product and what the manufacture of that
product costs society as a whole.

Suppose, for example, that an electric firm consumes a
certain amount of fuel, labor, and equipment to produce
1 kilowatt of electricity. The cost of these resources is its
private cost: the price it must pay out of its own pocket to
manufacture 1 kilowatt of electricity.

However, producing the kilowatt of electricity may
also involve other external costs for which the firm does
not pay.’®! When the firm burns fuel, for example, it may
generate smoke and soot that settles on surrounding neigh-
bors, who have to bear the costs of cleaning up the grime
and paying for any medical problems the smoke creates.
From the viewpoint of society as a whole, then, the costs of
producing the kilowatt of electricity include not only the
internal costs of fuel, labor, and equipment for which the
manufacturer pays but also the external costs of cleanup
and medical care that the neighbors pay. This sum total of
costs (the private internal costs plus the external costs the
neighbors must pay) are the social costs of producing the
kilowatt of electricity: the total price society must pay to
manufacture 1 kilowatt of electricity.

Of course, private costs and social costs do not always
diverge as in this example; sometimes the two coincide. If a
producer pays for all external costs involved in manufac-
turing a product, for example, or if manufacturing a prod-
uct imposes no external costs, then the producer’s private
costs and the total social costs are the same.

However, when a firm pollutes its environment in any
way, the firm’s private costs are always less than the total
social costs involved. Whether the pollution is localized
and immediate, as in the neighborhood effects described in
this example, or whether the pollution is global and long
range, as in the hot-house effects predicted to follow from
introducing too much carbon dioxide into the atmosphere,
pollution always imposes external costs—that is, costs for
which the party who produces the pollution does not have
to pay. Pollution is fundamentally a problem of this diver-
gence between private and social costs.

POLLUTION INVALIDATES THE MARKET SYSTEM
When a market is no longer allocating resources and dis-
tributing commodities so as to maximize utility, three ethi-
cal deficiencies can be noted:

1. The allocation of resources in markets that do not take
all costs into account is not optimal because, from the
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point of view of society as a whole, more of the com-
modity is being produced than society would demand
if society had an accurate measure available of what it
is actually paying to produce the commodity. Because
the commodity is being overproduced, more of soci-
ety’s resources are being consumed to produce the
commedity than is optimal. The resources being con-
sumed by overproduction of the commodity are
resources that could be used to produce other com-
modities for which there would be greater demand if
prices accurately reflected costs. Resources are thereby
being misallocated.

2. When external costs are not taken into account by pro-
ducers, producers ignore these costs and make no
attempt to minimize them like they minimize their other
costs. Because the firm does not have to pay for external
costs, it uses up and wastes the resources being con-
sumed by these external costs (such as clean air). There
may be technologically feasible ways of producing the
same commodities without polluting or by polluting
less, but the producer will have no incentive to find them.

3. When the production of a commodity imposes exter-
nal costs on third parties, goods are no longer effi-
ciently distributed to consumers. External costs
introduce effective price differentials into markets:
everyone does not pay equal prices for the same com-
modities. The neighbors who live near our imaginary
electric plant, for example, pay not only the prices the
plant charges everyone else for electricity but also the
costs the smoke from the burning fuel imposes on
them in the form of extra cleaning bills, medical bills,
painting bills, and so forth. Because they must pay for
these extra external costs, they have fewer funds to
pay for their share of market commodities. Conse-
quently, their share of goods is not proportioned to
their desires and needs as compared with the shares of
those who do not have to pay the extra external costs.

Pollution imposes external costs, which means that the
private costs of production are less than the social costs. Asa
consequence, markets with pollution do not impose an opti-
mal discipline on producers, and the result is a drop in social
utility. Pollution of the environment, then, is a violation of
the utilitarian principles that underlie a market system.

Quick Review 5.6 Markets and Pollution

e The total costs of making a product include a seller's
internal private costs and the external costs of pollution
paid by society.

e A supply curve based on all costs of making a product
lies higher than one based only on sallers’ internal pri-
vate costs, and the higher supply curve crosses the
demand curve at a lower quantity and a higher price
than the lower supply curve.
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Why Should the Divergence between Private and Social Costs Be a Problem?

The divergence is a problem because when the private costs of manufacturing a product diverge from the social costs
involved in its manufacture, markets no longer price commodities accurately. Consequently, they no longer allocate
resources efficiently. As a result, society’s welfare declines. To understand why markets become inefficient when private
and social costs diverge, let us suppose that the electrical power industry is perfectly competitive (it is not, but let us
suppose it is). Figure 5.11 depicts a market without external costs, and Figure 5.12 depicts a market with all costs.
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The figure above shows a market without external costs. Suppose that market supply curve §
reflects the private costs producers must pay to manufacture each kilowatt of electricity. The
market price will then be at the equilibrium point E, where the supply curve based on these
private costs crosses the demand curve. In this hypothetical situation, the curves intersect at
the market price of 3.5 cents and at an output of 600 million kilowatt hours.
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* When sellers’ costs include only private costs, too
much of the product is produced and the price is too
low {compared with when all costs ars included), which
lowers utility, and violates rights and justice.

POLLUTION VIOLATES JUSTICE AND FAIRNESS Pol-
lution alse violates the kind of justice or fairness that char-
acterizes a competitive free market. In a well-functioning
competitive free market, the value of what buyers and sell-
ers on average receive from their market exchanges equals
the value of what they contribute. However, when a market
generates pollution, there are external costs that some peo-
ple have to pay in addition to what they pay for the goods
they receive from the market. These costs are unfair: they

are costs the producer imposes on people (e.g., the people
who live near an electric plant that rains coal soot on them,
forcing them to pay higher doctor bills and cleaning bills
and to accept declining property values) and for which
these people unfairly get nothing in return. (Pollution is
also related to other forms of justice, as we will see later.)

It is also clear that pollution violates the rights that
characterize a competitive free market, All market
exchanges are voluntary in a competitive free market, and
so the market respects participants’ negative right to choose
the exchanges they will make. Moreover, people are free to
enter or leave the market, and no producer so dominates the
market that it can force others to accept its terms. However,
when a producer generates pollution, that producer imposes



costs on people that they did not voluntarily choose, thereby
violating their right to choose. Moreover, the victims of pol-
lution were never given the choice to enter or leave the
“market” in which they find themselves burdened with
costs for which they get nothing in return. As well, because
the producer dominates the exchange, the producer in effect
forces its victims to accept its terms: that is, victims pay the
producer’s costs and get nothing in return.

Pollution, then, violates not only utility but also justice
and rights.

Quick Review 5.7
Ethical Approaches to Environmental Protection

¢ Ecological approach: nonhumans have intrinsic value.

¢ Environmental rights approach: humans have & right to
a livable snvironment.

* Market approach: external costs viclate utility, rights,
and justice so they should be internalized.

Internalizing the External Costs of Pollution
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5.3: Remedies and Duties
of the Firm

OBJECTIVE: Assess the approaches to internalizing the
external costs of pollution

The remedy for external costs, according to the preceding
market analysis, is to ensure that the costs of pollution are
internalized—that is, that they are absorbed by the pro-
ducer and taken into account when determining the price
of its goods.!* In this way, goods will be accurately priced,
market forces will provide the incentives that will encour-
age producers to minimize external costs, and some con-
sumers will no longer end up paying more than others for
the same commodities. Justice will once more reassert itself
because the people who were being victimized by pollu-
tion costs no longer have to pay those costs, and people’s
rights will no longer be violated because they are no longer
forced into exchanges they did not voluntarily choose.

There are various ways to internalize the external costs of pollution.

Impose Costs on the Polluting Agent

One way to internalize the external costs of poilution is for the polluting agent to pay to all
of those being harmed, voluntarily or by law, an amount equal to the costs the pollution

imposes on them.

when the poiluting firm pays those on whom its manufacturing processes impose costs,
as Union Qil did, it is led to figure these costs into its own subsequent price
determinations. Market mechanisms then lead it to come up with ways of cutting down
pollution to cut down its costs. After the Santa Barbara oil spill, for example, Union Oil
invested considerable amounts of money in developing methods to minimize pollution
damage from its own oil spills. (Yet, as the BP oil spill in the Gulf of Mexico during the
summer of 2010 showed, not all oil companies have made similar investments in the

technology needed to deal with oil spills.)

A problem with this way of internalizing the costs of pollution, however, is that when
several polluters are involved, it is not always clear just who is being damaged by whom.
How much of the environmental damage caused by several polluters should be counted as
damages to my property and how much should be counted as damages to your property,
when the damages are inflicted on things such as air or public bodies of water, and for
how much of the damage should each polluter be held responsible? Moreover, the
administrative and legal costs of assessing damages for each distinct polluter and
granting separate compensation to each distinct claimant (i.e., the transaction costs) can

become substantial.

install Pollution-Control Devices
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Ethical Application

Union Qil and Internalized
Costs

When Union Qil’s drilling in the Santa Barbara channel on the
Califomnia coast led to an oil spill, the total costs that the spill
imposed on local residents and state and federal agencies
were estimated at about $16,400,000 (including costs of
cleanup, containment, administration, damage to tourism and
fishing, recreational and property damages, and loss of
marine life). Union Cil paid about $10,400,000 of these costs
voluntarily by paying for all cleanup and containment of the
oil, and it paid about $6,300,000 in damages to the affected
parties as the result of litigation.'3® Thus, the costs of the oil
spill were internalized, in part voluntarily and in part through
lagal enforcement.

5.3.1: Remedies and Justice
Dealing with pollution by internalizing costs seems to be con-
sistent with the requirements of distributive justice insofar as
distributive justice favors equality. Observers have noted that
pollution can increase inequality.! If a firm pollutes, its stock-
holders benefit because their firm does not have to absorb the
external costs of pollution; this leaves them with greater prof-
its. Customers who purchase the firm’s products also benefit
because the firm does not charge them for all the social costs
required to make the product. Therefore, the beneficiaries of
pollution tend to be those who are wealthy enough to buy a
firm'’s stock and its products. The burdens of pollution, on the
other hand, tend to fall on the poor who cannot afford to buy
the firm’s stock and who are residents of low-rent polluted
neighborhoods. By benefiting the wealthy and burdening
poor people, therefore, pollution seems to increase inequality.
Internalizing the costs of pollution, as utilitarianism
requires, would rectify matters by removing the burdens of

Environmental Injustice and Environmental Racism

People who cannot afford to invest in a corporation or buy its products are among those for whom pollution is most
injurious. These people may be vulnerable to environmental injustice and environmental racism.
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external costs from the backs of minorities and the poor
and placing them in the hands of the more wealthy: the
firm’s stockholders and its customers. By and large, there-
fore, the utilitarian claim that the external costs of pollu-
tion should be internalized is consistent with the
requirements of distributive justice.

We must add an important qualification, however: if a
firm makes basic goods (food products, clothing, gasoline,
automobiles) for which the poor must allocate a larger por-
tion of their budgets than the affluent, then internalizing
costs may place a proportionately greater burden on the
poor than on the affluent because the prices of these basic
goods will rise. The poor may also suffer if the costs of pol-
lution control rise so high that unemployment results
(although as noted earlier, current studies indicate that
the unemployment effects of pollution-control programs
are transitory and minimal).’®® Some rudimentary evi-
dence indicates that current pollution-control measures
place greater burdens on the poor than on the wealthy,!®
This evidence suggests the need to integrate distributional
criteria into our pollution-control programs.

Internalizing external costs also seems to be consistent
with the requirements of retributive and compensatory jus-
tice.!¥ Retributive justice requires that those who are respon-
sible for and benefit from an injury should bear the burdens
. of rectifying the injury, whereas compensatory justice
requires that those who have been injured should be com-
pensated by those who injure them. Taken together, these
requirements imply that (1) the costs of pollution control
should be paid by those who cause pollution and who have
benefited from pollution activities, whereas (2) the benefits
of pollution control should flow to those who have had to
bear the external costs of pollution. Internalizing external
costs seems to meet these two requirements: (1) the costs of
pollution control are borne by stockholders and customers,
both of whom benefit from the polluting activities of the
firm, and (2) the benefits of poilution control flow to those
neighbors who once had to put up with the firm's pollution.

5.3.2: Costs and Benefits of Remedies

The technology for pollution control has developed effec-
tive, but sometimes costly, methods for reducing pollution.
Up to 60 percent of water poliutants can be removed
through primary screening and sedimentation processes,
up to 90 percent can be removed through more expensive
secondary biological and chemical processes, and over 95
percent can be removed through even more expensive ter-
tiary chemical treatment.!®® Air pollution abatement tech-
niques include the use of fuels and combustion procedures
that burn more cleanly; mechanical filters that screen or
isolate dust particles in the air; scrubbing processes that
pass polluted air through liquids that remove pollutants;
and, most expensive of all, chemical treatment that trans-
forms gases into more easily removed compounds.
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It is possible, however, for a firm to invest too much in
pollution-control devices, an issue that we briefly noted
when discussing “absolute bans” on pollution. Suppose, for
example, that the pollution from a certain firm causes $100
worth of environmental damage, and suppose that the only
device that can eliminate this pollution would cost the firm
at least $1,000. Then it would seem—at least from a utilitar-
ian point of view—that the firm should not install the
device. If it does, the economic utility of society will decline:
the costs of eliminating the pollution will be greater than the
benefits society will reap, thereby resulting in a shrinkage of
total utility. It would seem, therefore, that utilitarianism
implies that a firm should invest in pollution control only
up to that point where the costs of pollution control are less
than the costs its pollution inflicts on society. Utllitarianism,
therefore, seems to imply that any pollution the firm gener-
ates beyond that point should not be further controlled.

DIFFICULTY IN THE UTILITARIAN APPROACH TO POL-
LUTION it is at this point that another fundamental diffi-
culty in the utilitarian approach to pollution emerges. The
cost-benefit analysis to pollution problems assumes that the
costs and benefits of reducing pollution cah be accurately
measured.’® In some cases (limited and local in character),
cost-benefit measurements are available. The costs and ben-
efits of cleaning up the oil spilled by Union Oil at Santa Bar-
bara several years ago, for example, were more or less
measurable. However, the costs and benefits of pollution
removal are difficult to measure when they involve damages
to human health and loss of life: What is the price of life?!4°

Measurement is also difficult when the effects of pollu-
tion are uncertain and, consequently, difficult to predict. What
will be the effects of increasing the carbon dioxide content of
our atmosphere by burning more coal? In fact, perhaps the
major problem Involved in obtaining the measurements
needed to apply cost-benefit analysis to pollution problems is
the problem of estimating and evaluating risk (i.e., the proba-
bility of future costly consequences).*! Many new technolo-
gies carry with them unknown degrees of rigk to present and
future generations. Moreover, even if the risk associated with
a new technology wete known, it is unclear how much weight
it should be given in a social cost-benefit analysis.

Imagine, for example, that society currently accepts with
some indifference a 0.01 risk of death associated with driving,
Does it then follow that society also should be indifferent to
accepting a 0.01 risk of death from the introduction of a certain
new technology? Obviously not, because risk is cumulative:
the new technology will double society’s risk of death to 0.02.
Although society may be indifferent to carrying a 0.01 risk of
death, it may find a 0.02 risk unacceptable, Knowing the risk of
a certain costly future event does not, then, necessarily tell us
the value that society will place on that risk once it is added to
the other risks society already runs. To add to the difficulties,
individuals differ substantially in their aversion to risk: some
individuals like to gamble, whereas others find it distasteful.
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How Much Should a Firm Invest in Pollution Control According to Utilitarianism?

Consider that the costs of controlling pollution and the benefits derived from pollution control are inversely related. As
one rises, the other falls. Figure 5.13 provides an example.14% 143. 144, 145

A Cost-Benefit Analysis for Pollution Control
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and will be of little benefit.
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Think for a moment that if a body of water is highly polluted, it wili probably be quite easy and,
consequently, quite cheap to filter out a certain limited amount of pollutants. To fiiter out a few
more pollutants, however, will require additional filters that are finer and more expensive.
Costs will keep climbing for each additional level of purity desired, and getting out the last few
molecules of impurities would require astronomically expensive additional equipment.
However, getting out those last traces of impurities will probably not matter much to people

Previous Next

ALTERNATIVE APPROACHES In view of all the problems
raised by market or cost-benefit approaches to pollution, it
may be that alternative approaches are more adequate. In par-
ticular, in light of all the uncertainties that cost-benefit analy-
sis involves, it may be that the absolute bans on pollution that
are still incorporated in many federal laws, and the rights
theory on which these absolute bans rest, are a more adequate
approach to pollution issues than utilitarian cost-benefit anal-
ysis, at least when costs and benefits are uncertain.

Quick Review 5.8
Optimal Level of Pollution Remaoval in Utilitarian
Approach

* The costs of removing pollutants rise as benefits of
removal fall.

¢ The optimal level of removal is the point where its costs
equal its benefits.

e However, when costs and bensfits are not measurable,
the utilitarian approach fails.

¢ When costs and bensfits are not measurable, some use
the precautionary principle, others the maximin rule.

5.3.3: Social Ecology, Ecofeminism,
and the Demands of Caring

The difficulties inherent in cost-benefit and rights-based
approaches to the ethical issues raised by environmental
degradation have led many to look for alternative
approaches. Some have argued, in fact, that cost-benefit
and rights-based theories embody a kind of calculative and
rationalistic way of thinking that is responsible for environ-
mental crises. Cost-benefit thinking assumes that nature is
to be measured and used efficiently, whereas rights-based
theories see humans and other entities in individualistic
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Measurement Problems and Other Difficulties of Applying Utilitarianism to Pollution

.. The almost insurmountable problems involved in getting accurate pollution measurements are illustrated by the few
federal estimates of the benefits produced by pollution-control activities.!#- 147

Difficulty in Evaluating the Benefits of Expenditures

The present financial costs of pollution control are fairly easy to obtain by examining reports i
on expenditures for pollution equipment. However, the benefits that these expenditures ’
produce are difficult to measure accurately because these benefits are often ungquantifiable.
For example, each year the OMB compiles estimates of the annual benefits and costs of major
federal regulations (entitled Report to Congress on the Costs and Benefits of Federal Regufations),
The OMB estimated that between 2000 and 2010, regulations limiting air pollution produced
annual benefits of $77,300 to $535,130 million and imposed costs of $19,500 to $24,600 miilion,
while regulations limiting water poliution produced annual benefits of $1,300 to $3,900 million
and imposed costs of $1,100 to $1,200 million. Clearly, the OMB analysis showed that our air
pollution laws generate significantly more benefits than costs, and that our water poilution
laws probably generate more benefits than costs. Yet, the estimates of the OMB are based on
uncertain methodologies, and they omit many of the important effects of pellution. For
example, the omit the future costs imposed by long-range global effects of pollution, such as
the effects of carbon dioxide buildup and ozone depletion, as well as the aesthetic benefits
from the elimination of pollution. In addition, many regulations save lives, or extend life, or
reduce the risk of death, and in all of these cases, the OMB is forced to make controversial
assumptions about the value of human life,
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terms and ignore their relationships with the rest of nature. ¢ Ecofeminism says to change the male pattern

These ways of thinking, it has been argued, are tightly of dominating nature and women.

linked to the kind of society in which we live. * Some feminists say that we should extend the sthic
Although social ecology and ecofeminist approaches of care toward nature.

to the environment are thought provoking, it is unclear

what their specific implications may turn out to be. These

approaches are still too recent to have been fully articu- 5.4: The EthiCS Of

lated. The shortcomings of utilitarian cost-benefit and

rights-based approaches to the environment, however, ConserVing Resources

may prompt a much fuller development of these OBJECTIVE: Evaluate the ethics related to the
approaches in the future. conservation of resources for future
generations

Quick Review 5.9 i C ” £ to th .
Alternative Approaches to Pollution Problems onservaiion refers to the saving or

+ Social ecology says to get rid of social systems | rahonlng of natural resources for
of hierarchy and domination. | later uses.
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The Precautionary Principle and Maximin Rule of Probability Theory

Some have argued that when the costs and benefits of cleaning up our pollution are uncertain, we should simply require
that companies eliminate all the pollution whatever the costs. Some argue that a similarly stringent approach is particularly
necessary when the costs of a practice or technology are potentially catastrophic and irreversible (e.g., climate change). When
potentially catastrophic and irreversible costs are involved, they claim, we should adopt the “precautionary principle.”

Precautionary Principle
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The precautionary principle says that if a practice or technology carries an unknown risk of
catastrophic and irreversible consequences, but we are uncertain how large that risk is (maybe
uncertain even whether there is any risk at ali), then the practice or technology should be
rejected until we are certain that the risk is nonexistent or insignificant. The precautionary
principle has been adopted as a legal principle by the European Union (which includes almost
all European nations), and has been endorsed in several environmental treaties.

A weak version of the principle says that it does not apply to a practice or technology unless
scientific evidence shows some likelihood that the practice or technology will lead to
catastrophic harm. A strong version says the principle applies to any proposed practice or
technology unless those who propose it provide scientific evidence that the practice or
technology carries no risk of catastrophic harm. The weak version places the burden of proof
(that there is some risk) on those who want to reject a possibly risky technology, while the
strong version places the burden of proof (that there is no risk) on those who want to adopt

Others suggest that when risks cannot be assessed, justice requires we identify those who are
most vulnerable and who would have to bear the heaviest costs if things should go wrong, and
then choose the option that will protect them from having to bear these costs.

For example, future generations and those who are currently chiidren are vuinerable to the
choices we now make about greenhouse gas emissions, and they will have to pay the most for
giobal warming, so we should choose now only those options that we know will protect them
from having to bear the costs of global warming.

Pravious Next

Conservation looks primarily to the future: to the need to
limit consumption now to have resources available for
tomorrow.

In a sense, reducing pollution is a form of conservation.
Pollution “consumes” pure air and water, and reducing
pollution “conserves” them for the future. However, there
are basic differences between the problems of pollution and
the problems of resource depletion that makes the term con-
servation more applicable to the latter problems than to the
former. With some notable exceptions (such as nuclear
waste and, perhaps, greenhouse gases), most forms of pol-
lution affect present generations, and reducing them will
benefit present generations. The depletion of most scarce
resources, however, lies far in the future, and the effects of

their depletion will be felt primarily by posterity and not by
present generations. Consequently, our concern over the
depletion of resources is to a large extent a concern for
future generations and for the benefits that will be available
to them. For this reason, conservation is more applicable to
the problems of resource depletion than to those of pollu-
tion. Moteover (again with notable exceptions), pollution is
a problem concerned primarily with “renewable” resources,
insofar as air and water can be “renewed” by ceasing to
dump pollutants into them and allowing them time to
recover. Tomorrow’s supply, therefore, will be created anew
over and over if we take the proper precautions. Resource
depletion, however, is concerned with finite, nonrenewable
resources. The only store of a finite, nonrenewable resource



Three Current Environmental Concepts
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Contemporary theorists have developed three alternative approaches to addressing environmental degradation: social

ecology, ecofeminism, and an ethic of caring, !4 149,150, 151,152,153

Social Ecology: Hierarchy and Domination
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Many thinkers have argued that the environmental crises we face are rooted in the social
systems of hierarchy and domination that characterize our society. This view, now referred to
as social ecology, holds that until those patterns of hierarchy and domination are changed,
we will be unable to deal with environmental crises. In a hierarchical social system, one group
holds power over another and members of the superior group are able to dominate those of
the inferior group and get them to serve their ends. Examples of such systems of hierarchy
include social practices such as racism, sexism, and caste systems, as well as social
institutions such as property rights, capitalism, bureaucracies, and the mechanisms of
government. Such systems of hierarchy and domination go hand in hand with the widespread
environmental destruction taking ptace all around us and with economic ways of managing the
environment. Murray Bookchin, the most well-known proponent of this view, wrote:

We must ook into the cultural forms of domination that exist in the family, between
generations, sexes, racial and ethnic groups, in all institutions of political, economic, and
social management, and, very significantly, in the way we experience reality as a whole,
including nature and nonhuman life forms.

Previous Next

that will be around tomorrow is that which is left over from
today. Conservation, therefore, is the only way of ensuring
a supply for tomorrow’s generations. Resource depletion
forces two main kinds of questions on us: Why should we
conserve resources for future generations? How much
should we conserve?

5.4.1: The Rights of Future
Generations

It might appear that we have an obligation to conserve
resources for future generations because they have an
equal right to the limited resources of this planet. If future
generations have an equal right to the world’s resources,
then by depleting these resoutces, we are taking what is
actually theirs and violating their right to these resources.

A number of writers, however, have claimed that
although we should have concern for future generations, it
is a mistake to think that the reason why we should have
concern for them is because future generations have
rights.’3 Consequently, it is a mistake to think that the rea-
son we should refrain from consuming natural resources is
because we are taking what future generations have a
“right” to.

If the arguments against attributing rights to future
generations are correct, then to the extent that we are
uncertain what future generations will exist or what
they will be like, they cannot be said to have rights.
However, it does not follow that we have no obligations
to future generations because we may have obligations
that are based not on rights, but on other kinds of moral
considerations.
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Arguments Related to the Rights of Future Generations

Three main arguments have been advanced to show that it is wrong to justify our concern for future generations by

attributing rights to those generations.!> 15617
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and may never exist. | may be able to think about

Future Generations Do Not Exist, So They Do Not Possess Rights

Future generations cannot coherently be said to have rights because they do not now exist
punish them, injure them, or treat them wrongly. Future people presentiy exist only in the
imagination, and imaginary entities cannot be acted on in any way whatsoever except in
the imagination. Similarly, we cannot say that future people possess things now when they

do not yet exist to possess or have them. Because there is a possibility that future
generations may never exist, they cannot “possess” rights.

Rights for Future Generations May Lead to Risk for Present Generations

Rights Based on the Unknown Do Not Make Sense

future people, but | cannot hit them,

be sacrificed for the future.
¢ Because we do not know what interests future genera-
tions will have, we cannot say what rights they have.

5.4.2: Justice for Future Generations

John Rawls argued that, although it is unjust to impose dis-
proportionately heavy burdens on present generations for
the sake of future generations, it is also unjust for present

Quick Review 5,10 generations to leave nothing for future generations. To
Arguments against Attributing Rights to Future determine a just way of distributing resources between
Generations generations, he suggested, the members of each generation
e Future generations do not now exist and may never should put themselves in the “original position” and, with-

exist. out knowing what generation they belong to, they should

o [f future generations have rights, then the present must ~ do the following:

[A]sk what is reasonable for members of adjacent genera-
tions to expect of one another at each level of (historical)
advance. They should try to piece together a just savings
schedule by balancing how much at each stage (of his-
tory) they would be willing to save for their immediate
descendants against what they would feel entitled to
claim of their immediate predecessors. Thus, imagining
themselves to be parents, say, they are to ascertain how
much they would set aside for their children by noting



what they would believe themselves entitled to claim of
their own parents,!

In general, Rawls claims that this method of ascertain-
ing what earlier generations in justice owe to later genera-
tions will lead to the conclusion that what justice demands
of us is merely that we hand to the next generation a situ-
ation no worse than we received from the generation
before us:

Each generation must not only preserve the gains of
culture and civilization, and maintain intact those just
institutions that have been established, but it must also
put aside in each period of time a suitable amount of
real capital accumulation. . . . (It should be kept in mind
here that capital is not only factories, and machines,
and so on, but also the knowledge and culture, as well
as the techniques and skills, that make possible just
institutions and the fair value of liberty.) This . . . is in
return for what is received from previous generations
that enables the later ones to enjoy better life in a more
just society.!®®

Justice, then, requires that we hand over to our imme-
diate successors a world that is not in worse condition than
the one we received from our ancestors.!®

The demands of caring that arise from an ethic of
care would also suggest conservation policies that are
similar to those advocated by Rawls’s views on justice.
Although most people would agree that they have a fairly
direct relationship of care and concern with the genera-
tion that immediately succeeds their own, such a direct
relationship does not exist with more distant and so more
abstract generations. The generation that immediately
succeeds our own, for example, consists of our own chil-
dren. The demands of caring, we have seen, imply that
one should attempt to see matters from the perspective of
those with whom we are thus directly related and that we
attempt to care for their specific needs. Such caring would
imply that we should at least leave the immediately suc-
ceeding generation a world that is not worse than the one
we received.

Rawls’s conclusion is also supported by some utili-
tarian reasoning. For example, Robin Attfield, a utilitar-
ian, argued that utilitarianism favors what he called the
Lockean principle that “each should leave enough and as
good for others.”16! Attfield interpreted this principle to
mean that each generation must leave for future genera-
tions a world whose output capacity is no less than that
generation received from previous generations.!6? That
is, each generation must leave the world no less produc-
tive than it found it. Attfield suggested that leaving the
world with the same output capacity does not necessar-
ily mean leaving the world with the same resources.
Instead, maintaining the same level of output can be
achieved either through conservation, recycling, or tech-
nological innovation.
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On the Edge

Exporting Poison

According to a 2001 study by the Foundation for Advance-
ments in Science and Education in the Intermational Journal of
Occupational and Ervironmental Health, U.S. companies export
45 tons of pesticides per hour, including highly toxic chemicals
such as alachior, chlordane, heptachlor, and metribuzin.8? The
United States banned the use of chlordane and heptachior as
an insecticide on crops or around residences 10 to 20 years
ago. Velsicol Chemical Corporation, however, reporied in 1897
that it was still manufacturing chlordane and heptachlor for
export. It exported these chemicals to Africa for use on roads,
to Australia and Far Eastern countries to spray in residences,
and to South America to use on crops. Between 1997 and
2000, U.S. companies exported about 65 million pounds of
pesticides that are banned or severely restricted in the United
States—including captafol, chlordans, isazofos, monocroto-
phos, and mirex—and about 30 tons a day of pesticides the
World Health Organization (WHO) classifies as “extremely haz-
ardous.” Every hour, U.S. companies export about 16 tons of
pesticides known or suspacted to cause cancer. Sixty percent
of these pesticides are shipped to developing nations for use in
agricufture. Over 75 percent of working children in developing
nations work in agriculturs, including 80 million in Africa, 152
rmillion in Asia, and 17 million in Latin America. They are exposed
daily to U.S. pesticides in the fields, in their drinking water, and
on their clothes. Farmers in developing nations pour pesticides
labeled “poison” into small containers without labels, which
many workers in developing nations cannot read anyway.

WRITING PROMPT

Ethics of Dangerous Exports

1. Does an American company such as Velsicol have any obli-
gation to refrain from selling pesticides that are banned in
the United States to developing nations where they are not
banned? Why or why not?

2. Does a U.S. company such as Velsicol have an obligation to
refrain from exporting chemicals that are only suspected of
causing cancer? Why or why not?

3. Whose responsibility is it to ensure citizens of developing
nations are not harmed by exports of pesticides, and why?

P | The response entered here will appear in the
performance dashboard and can be viewed by your
instructor.
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OTHER UTILITARIAN ARGUMENTS Other utilitarians
have reached slightly different but still similar conclu-
sions by relying on other basic utilitarian principles. Utili-
tarians have argued that each generation has a duty to
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maximize the future beneficial consequences of its actions
and to minimize their future injurious consequences.'®
However, utilitarians have claimed that these future con-
sequences should be “discounted” (given less weight) in
proportion to their uncertainty and to their distance in
the future.'® Together, these utilitarian principles imply
that we at least have an obligation to avoid those prac-
tices whose harmful consequences for the generation that
immediately follows us are certain to outweigh the bene-
ficial consequences our own generation derives from
them. Our responsibility for more distant future genera-
tions, however, is diminished especially insofar as we are
unable to foresee what effects our present actions will
have on them because we do not know what needs or
technology they will have.

When considering problems of resource depletion,
some observers have suggested that we should rely on
market forces to determine what we should do with the
resources we have. Unfortunately, we cannot rely on mar-
ket mechanisms (e.g., rising prices) to ensure that scarce
resources are conserved for future generations. The market
registers only the effective demands of present participants
and the actual supplies currently being made available in
the market. The needs and demands of future generations,
as well as the potential scarcities that lie far in the future,
are so heavily “discounted” by markets that they hardly
affect prices at all.’% William Shepherd and Clair Wilcox
provide several other reasons why the private choices of
businesses in markets will fail to take into account the
future scarcity of resources, including the following;:

1. Businesses try to consume resources quickly before
competitors do.

2. Businesses have short time horizons.

3. The future is difficult for businesses to predict.

4. Businesses tend to ignore externalities.!

The only means of conserving for the future, then,
appear to be voluntary (or politically enforced) policies of
conservation.

In practical terms, Rawls’s view implies that,
although we should not sacrifice the advances we have
made, we should adopt voluntary or legal measures to
conserve those resources and environmental benefits that
we can reasonably assume our immediate posterity will
need if they are to live lives comparable, at least, to our
own. In particular, this would mean that we should pre-
serve wildlife and endangered species, that we should
take steps to ensure that the rate of consumption of fossil
fuels and minerals does not continue to rise, that we
should cut down our consumption and production of
those goods that depend on nonrenewable resources, that
we should recycle nonrenewable resources, and that we
should search for substitutes for materials that we are too
rapidly depleting.

Quick Review 5.11
Conservation Based on Justice

¢ Rawls: leave the world no worse than we found it

* Care ethic: leave our children a world no worse than we
received.

¢ Attfield: leave the world as productive as we found it.

SUSTAINABILITY The conclusion that Rawls, Attfield,
and others have arrived at is that we are obligated to do
what we can to ensure that we leave the next generation a
world that is no worse than the one we received from the
generation previous to ours. This conclusion is very similar
to what has been characterized as the obligation of sustain-
ability. Unfortunately, there are hundreds of definitions of
sustainability.16®

Generally, sustainability refers to the
ability to sustain—that is, to
continue or to maintain—something
into the future. Sustainability, then,
means the capacity something (a
thing, a quality, an activity, a system,
etc.) has to continue to function into
the future.

The term sustainability was popularized by the UN
World Commission on Environment and Development in
its 1987 report {the Brundtland Report): “Humanity has the
ability to make development sustainable—to ensure that it
meets the needs of the present without compromising the
ability of future generations to meet their own needs.”%
The Brundtland Report specified the kind of functioning
that we want to continue into the future when we talk
about sustainability, that is, the function of meeting present
and future needs. In light of this report, sustainability is
now widely understood to refer to the capacity something
has to continue to meet the needs of present generations
without compromising the ability of future generations to
also meet their needs. Here we are concerned with the
environment and in this context, we can say that environ-
mental sustainability refers to the capacity of the natural
environment to continue to meet the needs of present gen-
erations without compromising the ability of future gener-
ations to meet their needs from that environment.

The concept of sustainability is now commonly inter-
preted as encompassing more than just environmental con-
cerns. Sustainability is often said to depend on “three
pillars™:

® our economic activities
s our social activities

* our environmental activities



These three domains are seen as interrelated and
dependent on one another, so that sustainability in any one
domain is possible only if the other domains are sustain-
able. For example, the way that we organize and carry out
our economic activities affects the environment, yet what
happens to the environment in turn affects our economic
activities. We can, for example, pursue economic growth
through manufacturing processes that rapidly deplete our
natural resources and pollute the natural world, while the
depletion of our environmental resources and continued
degradation of the environment, in turn, can limit or pre-
vent us from pursuing economic growth. Our social activi-
ties similarly affect and are affected by the environment.
The lifestyles we adapt, the number of children we have,
and the kinds of things our society teaches us to want can
all produce levels of consumption that ravage the environ-
ment, and, in turn, a ravaged environment can lead to
impoverished and unhealthy lives, families, and societies.

The Obligation of Environmental Sustainability
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Economic sustainability, then, requires structuring our
economy so that we produce and distribute goods on a
scale and in a way that does not undercut environmental
sustainability, and social sustainability requires creating
societies that allow us to develop cultures, communities,
and ways of life that respect and nurture environmental
sustainability so that the environment continues to provide
that on which our lives depend.

WHAT DOES SUSTAINABILITY REQUIRE? It is impor-
tant to see that environmental sustainability depends on
social and economic sustainability. It is also important to
grasp how our social arrangements—our lifestyles and
consumption patterns—as well as our economic practices—
the way we manufacture goods and use our resources—all
affect the environment. However, in this chapter, our focus
has been and will continue to be environmental
sustainability.1”0

Environmentalist Herman Daly argued that environmental sustainability requires three specific |

things:

Interactive

replacement.

1. Renewable resources should not be depleted at a rate that is greater than their rate of

2. The emission rate of pollution should not exceed the capacity of the environment to

cleanse and assimilate that pclliution.

3. Nonrenewable resources should be depleted at a rate no greater than the creation of

renewable alternatives.

10f4

Pravious Next
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Although there is some controversy about how sustain-
ability can be achieved, it is clear that the idea of sustainabil-
ity is consistent with the ethical judgment of Rawls and
Attfield: that we should leave our children a world that is no
worse than the one our parents left us. This means, specifi-
cally, that we must not consume renewable resources faster
than they can renew themselves, and that we must not pro-
duce more pollution than the environment can absorb. How
we interpret Daly’s third point—that we should not deplete
nonrenewable resources faster than our technology can
develop adequate substitutes-—depends on whether you are
a technological optimist or a technological pessimist.

Quick Review 5.12
Sustainability

e |tis the view that we must deal with the environment,
society, and economy so that they have the capacity to
continue to meet the needs of present generations
without compromising the ability of future generations
to meet their own needs.

¢ Environmental sustainability, economic sustainability,
and social sustainability are interdependent.

¢ Environmental sustainability implies not deplsting
renewable resources faster than their replacement; not
creating more poliution than environment can absor;
not depleting nonrenewable resources faster than we
find replacements.

¢ Technology pessimists say science will not find substi-
tutes for all renewable resources, so we must conserve
and reduce consumption to achieve sustainability.

¢ Technology optimists say science will find such substi-
tutes, 8o sustainability requires neither conservation nor
reducing consumption.

5.4.3: Economic Growth
and Environmental Ethics

To many observers, even conservation measures will fall
far short of what is needed to ensure sustainability. Sev-
eral environmentalists have argued that if we are to pre-
serve enough of our limited nonrenewable and
nonsubstitutable resources so that future generations can
maintain their quality of life at a level similar to ours, we
shall have to change our economies substantially, particu-
larly by scaling down our pursuit of economic growth. E.
F. Schumacher, for example, claimed that the industrial-
ized nations will have to convert from growth-oriented,
capital-intensive technologies to much meore labor-inten-
sive technologies in which humans do work machines
now do.?”! Others argue that economic systems will have
to abandon their goal of steadily increasing production
and put in its place the goal of decreasing production until
it has been scaled down to “a steady state”—that is, a

point at which “the total population and the total stock of
physical wealth are maintained constant at some desired
levels by a ‘minimal’ rate of maintenance throughout (that
is, by birth and death rates that are equal at the lowest fea-
sible level, and by physical production and consumption
rates that are equal at the lowest feasible level).”1”? The
conclusion that economic growth must be abandoned if
society is to be able to deal with the problems of diminish-
ing resources, however, has been challenged.’” On the
other hand, it is at least arguable that adherence to contin-
ual economic growth will end up degrading the quality of
life of future generations and possibly the later life of the
current generation.!”*

RISKS OF ECONOMIC GROWTH The arguments for
this last claim are simple, stark, and controversial. If the
world’s economies continue to pursue the goal of economic
growth, the demand for nonrenewable resources will con-
tinue to rise. Because the stock of nonrenewable resources
is finite and some resources, at least, will have no substi-
tutes, at some point supplies will simply run out, many
pessimists claim. At this point, if the world’s nations are
still based on growth economies, we can expect a collapse
of their major economic institutions (i.e., of manufacturing
and financial institutions, communication networks, the
service industries), which in turn will bring down their
political and social institutions (i.e., centralized govern-
ments, education and cultural programs, scientific and
technological development, health care}.'” Living stan-
dards will then decline sharply in the wake of widespread
starvation and political dislocations. Various scenarios for
this sequence of events have been constructed, all of them
more or less speculative and necessarily based on uncer-
tain assumptions. 7

The most famous and oldest doomsday scenarios
appeared in the studies of the Club of Rome, which three
decades ago projected on computers the catastrophic
decline in living conditions that would be the result of con-
tinuing the economic growth patterns of the past in the
face of declining resources and rising pollution. Later stud-
ies came to similar pessimistic conclusions about the
future.177.178.17%

The assumptions on which the doomsday scenarios of
the Club of Rome and other groups were based, however,
have often been criticized. The computer programs and
underlying equations on which the predictions were based
made controversial and highly uncertain assumptions
about future population growth rates, the absence of
future increases in output per unit of input, our inability
to find substitutes for nonrenewable resources, and the
ineffectiveness of recycling. These assumptions can all be
challenged. Although future generations will certainly
have fewer of the nonrenewable resources on which we
depend, we cannot be sure exactly what impact this will



have on them. Perhaps the impact will not be as cata-
strophic, nor will it occur as early as the forecasts of the
Club of Rome indicated (although the number of research-
ers predicting a catastrophic future is rising, due particu-
larly to a growing belief that we will not be able to control
our emissions of greenhouse gases and the consequent
rise in global temperatures). On the other hand, we cannot
assume that the impact will be entirely benign, or that
there will be no major environmental disruptions in our
lifetimes. Some observers are again coming to the conclu-
sion that the Club of Rome may have been substantially
correct, even if its timetables were quite obviously mis-
taken. The increasing pace of species extinctions, the
global rise in temperature atiributable to rising levels of
greenhouse gases, the continuing decimation of forests,
and the still increasing rates of population growth all
point to a difficult future for us. Given the extreme uncer-
tainties in our situation, at the very least a commitment to
conservation seems to be in order. Whether a wholesale
transformation of our economy is also necessary if civili-
zation is to survive is a difficult and disturbing question
that we may soon have to face.

ENERGY RELATIONSHIP BETWEEN DEVELOPED AND
DEVELOPING NATIONS Just as troubling are the moral
questions raised by the distribution of dwindling energy
supplies and other resources among the world’s peoples
that policies of economic growth in developed nations
have created. The United States, European nations, and
Japan are among the world’s richest developed nations
and the highest consumers of energy. The 6 percent of the
world’s population that lives within the United States, for
example, consumes 25 percent of the world’s annual
energy supplies, whereas the 50 percent of the world’s peo-
ple who inhabit less-developed nations must get along
with about 8 percent of its energy supplies. Each person in
the United States, in fact, consumes 15 times more energy
than a native South American, 24 times more than a native
Asian, and 31 times more than a native African.

The high energy consumption rates of Americans,
Europeans, and the Japanese are not paralleled by simi-
larly high rates of energy production. In fact, their energy
consumption is subsidized by other countries, in particular
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by the Caribbean, the Middle East, and Africa. That is,
there is a net flow of energy out of these less-consuming
populations and into the high-consumption population of
the United States and other developing nations. Moreover,
the people of the developed world use much of the energy
supplies available to them for inessentials (unneeded
products, unnecessary travel, household comforts, and
conveniences), whereas the more frugal nations tend to
use their supplies to meet basic needs (food, clothing,
housing).

In view of the limited nature of all nonrenewable
energy resources, these comparisons cannot help but raise
the question of whether the high-consumption nations are
morally justified in continuing the economic growth poli-
cies that lead them to appropriate for their own use the
nonrenewable resources of other, more frugal nations that
are too weak economically to use these resources or too
weak militarily to protect them. Any attempt to answer this
question obviously requires a detailed inquiry into the
nature of the world’s social, economic, and political sys-
tems—an inquiry that is beyond the scope of this text. The
question, however, is one that events may one day force us
to face, 180181

Quick Review 5.13
Economic Growth

+ E. F. Schumacher claims that we must abandon the
goal of sconomic growth if we are to allow future
gensrations 1o live as we do.

e Some argue that we must achieve a “steady state,”
where births equal deaths and production equals
consumption and these remain constant at ther
lowest feasible level.

¢ Club of Rome computer models suggested continued
econcmic growth will deplete resources and increase
pollution until industrial output, foed production, and
services decline, causing catastrophic population loss
sometime during the twenty-first century.

¢ Troubling moral questions are raised by the economic
growth policies that have led to high rates of energy
and resource consumpticn in developed nations while
developing nations are left to consume at low rates.

Web Resources

Readers who want to conduct online research on environ-
mental issues should begin with the Envirolink web page,
which has links to numercus resources (http:/fwww.
envirolink.org). The EPA also provides numerous links and
its own ample database (http:/fwww.epa.gov). The National
Ocean Service of NOAA (http://oceanservice.noaa.gov) and
the UN Environment Programme (http:/fwww.unep.org)

provide a variety of resources. Several environmental orga-
nizations and journals are accessible through the Essential
Organization web page (hitp:/fwww.essential.org). Other
links are provided by the Greenmoney fund (htip://www.
greenmoney.com), the Worldwatch Institute (hitp://www.
worldwatch.org), and Solcomhouse (htip://www.solcomhouse.
com).
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SHARED WRITING

Ecological Ethics and Rights

1.

Compare and contrast the views of (a) an ecological ethic, (b)
Blackstone’s ethic of environmental rights, and (c) a utilitarian
ethic of pollution control. Which view seems to you to be the

more adequate? Explain your answer.

. Do you agree with the claims that (g) future generations have no

rights, and (2) the future generations to which we have obligations
actually include only the generation that will immediately succeed
us? Explain your answer. If you do not agree with these claims,
state your own views and provide arguments to support them,

A minimum number of characters is required to post and earn
peints. After posting, your response can be viewed by your class
and instructor, and you can participate in the class discussion.

Submit 0 characters | 140 minimum

SHARED WRITING

Moral Behavior and Moral Development

1. In your judgment, should the major decisions on pollution and

resource depletion (especially energy policy) be made by govern-
ment experts? By scientific experts? By everyone? Provide moral
arguments in support of your judgment.

n their book Energy Future, R. Stobaugh and D. Yergin claimed

that in the debate over nuclear power, “the resolution of differing

opinions over how to deal with uncertainty, over how much risk is
acceptable, or how safe is safe enough—all require judgments in
which vaiues play as large a role as scientific facts” (p. 100). Eval-
uate this claim based on ethical arguments you have leamed.

A minimum number of characters is required to post and
earn points. After posting, your response can be viewsd by
your class and instructor, and you can participate in the class
discussion.

Submit 0 characters | 140 minimum

Case Study 5.1: The Ok Tedi
Copper Mine

Paul Anderson, chief exscutive officer (CEQ) of Broken Hill Propri-
stary Company Limited (BHP} was unsure what to do. In Novem-
ber 1998, he had left Duke Energy Corporation in the United
States and moved to Australia with his wife, Kathy, to take over
as CEQ of BHF, a global mining company. Only a year and a half
later, he was faced with having to decide how to meanage what
was baing called one of the world's greatest ongoing environ-
mental disasters, a pollution catastrophe that was then being
created by BHP's Ok Tedi copper mina in the western part of
Papua New Guinea. BHP owned 52 percent of the mine, the
govemnment of Papua New Guinsa owned 30 percent, and Inmat
Mining Corporation, a Canadian company, owned 18 percent.!
For almost two decades, the mine had been discharging
80,000 tons of mine taikngs and 120,000 tons of waste rock a day
into the Ok Tedi River, which flows into the Fly River, which in tum
meanders through the westem part of Papua New Guinea before
flowing through a large delta into the sea. The ongoing buildup of
wastes was destroying the acolegy of the tropical rain forests and
wetlands through which the rivers flowed: and it had already devas-
tated 120 riverside villages, whose 50,000 inhabitants had
depended on the rivers for subsistencs fishing and farming. The
villagers and the government of Papua New Guinea wera now eco-
nomicelly depandent on the mine. Because of their dependence on
the mine, they did not want the mine to shut down even though it
continued to dump 200,000 tons of waste daily into the Ok Tedi
River and continued wreaking havoc on the environment, In Sep-
tember 1998, BHP had begun discussing its options with the gov-
emmant of Papua New Guinea, but by January 2000, the company
had not yet decided what it would do ebout the growing tragady.
Anderson was anxious to resolve the issus by the end of the year.

BHP and Papua New Guinea

BHP (renamed BHP Billiton since its 2001 merger with Billiton
PLC) was founded in Australia in 1885 as a natural resources

company engaged in the discovery, development, production,
and marketing of iron ore, steel, coal, copper, oll and gas, dia-
monas, silver, gold, lead, zinc, and other natural resources. By
tha twentieth century, the company had become a global leader
n its three main cperating businesses: minerals, petroleum, and
steel. Headquartered in Melbourne, Australia, the company had
about 30,000 employees worldwide.

n 1876, Papua New Guinea chose BHP to dsvelop a mine
to exploit the large copper deposits discovered in 1963 on the
westem side of the country in the interior highlands. Papua New
Guinea occupies the eastern half of the island of New Guinea (the
other half belongs to Indonesia), just 150 miles from the northern-
most tip of Australia. The deposits were located in the Star
Mountaing region in the center of the island along the border with
Indonesia. The mine would be located on Mount Fubilan, located
about 1,800 meters above sea level at the headwaters of the Ck
Tedi River, whose waters flow south, down into the Fly River,
through lowlands, and on over an immense delta to finally empty
into the Gulf of Papua on the Coral Sea.

The previous year, in 1975, Papua New Guinea had won its
independence from Australia. Its new and inexperienced govemn-
ment was eager to prove itself in the face of high expectaticns from
its psople and pressures from the World Bank and the Intematicnal
Menetary Fund. The government wanted to use the incoms from
mining to develop infrastructure and services for its people.

Papua New Guinea is a rugged tropical island coverad with
rain forests inhabited by several population groups. Isolated from
one another by the high rugged mountains and dense forests, the
groups had developed fascinating and distinctive tribal cultures
and different languages. The tribes living on the southern part of
the island, for example, were once notorious for cannibalism and
headhunting, wheraas the Huli of the interior, who came to be
known by the rest of the world in 1954, were peaceful people who
wore spectacular wigs embellished with feathers, human hair,
flowars, and fur. Many tribespeople today continue to live tradi-
tional lives in hundreds of small vilages scattered in virtually inac-
cessible areas throughout the island. Aleng the Ok Tedi and Fly
rivers, drainage area lived an estimated 73,500 vilagers whose



subsistence lifestyle was based on traditional gardening, hunting,
and river fishing. There were few schools, no health care, and little
infrastructure such as paved highways, public buildings, and elec-
tricity. Child mortality was high and life expectancy short, Ecolo-
gists called the island a “botanical treasure” because its pristine
rain forests, mountains, rivers, and surrounding coral reefs are
home to a multitude of rare plants, animals, birds, and insects.
Fish abounded in its rivers, which are used as waterways by
canoeing residents who grow food gardens along the banks.

In 1978, the government of Papua New Guinea passed the
Ok Tedi Agreement Mining Act, which defined the obligations
and rights related to the development of the Ok Tedi Mine. in
1880, the government officially granted permission for the forma-
tion of the group that became Ok Tedi Mining Limited (OTML), a
joint-venture company established to develop the Ok Tedi Mine.
The mine would use conventional open-pit mining technigues to
extract annually about 30 milion tons of copper ora and 55 mil-
lion tons of waste rock. The 1976 Mining Act required that con-
ventional environmental controls would be used by OTML to
minimize environmental damage, including a targe storage facility
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behind a dam that would be used to hold about 80 percent of
the tailings and waste produced by the mine. (Tailings are fine
sands left over after the ore containing a mineral is crushed and
the mineral removed.) Construction of the tailings storage facility
began in 1983, about a year before the mine was scheduled to
open. However, in 1984, a large landslide destroyed the founda-
tions of the storage dam. OTML proposed to the government
that it be allowed to proceed temporarily without the storage
facility since ctherwise the mine would not be able to open as
scheduled. The govemment of Papua New Guinea agreed and
passed the Interim Tailings License Act, which allowed the mine
1o begin operation without a waste storage facility.

Detrimental and Beneficial Effects

over Time

In 1984, the mine started operating and bagan discharging its
wastae rock and tailings into the Ok Tedi River. The ore not only

contained copper but also had significant quantities of god and
silver. BHP now commissioned a study of the area whers the

The Effects of Mining Operations on Rain Forests, Rivers, and the Economy
All water, rock, and tailings produced by the Ok Tedi Mine’s operations flowed directly into the Ok Tedi River and

downstream into the Fly River.

The Effect on Rain Forests

tnteractive

square kilometers.

Since the mining operations extracted only 80 percent of the copper, the rest was flowing
into the river, where dissolved copper levels now rose, sometimes exceeding 0.02
milligrams per liter. Fish in the rivers declined by 90 percent, a possible result of the
increased copper levels, or of sedimentation, or of a loss of food supplies.

The Effect on Rivers

The Effect on the Economy

The effects on the rain forests surrounding the Ok Tedi and Fly rivers were evident by the
late 1980s, when the sediment levels of the rivers more than quadrupled from their
previous natural level of 100 parts per miliion to 450 to 500 parts per million. In many
places, the sediment and rock raised the level of the riverbed by 5 to 6 meters, increasing
the frequency of flooding and cverflows. Over the years, repeated rains and floods carried
the sediment onto the floor of the forests surrounding the rivers. The sediment on the
forest floors was wateriogged, reducing the oxygen level in the soil, starving the roots of
trees and vegetation, and gradually killing them (an effect called dieback}. The area of
forest dieback grew from 18 square kilometers in 1992 to 480 square kilometers in 2000
and was predicted to eventually increase to between 1,278 square kilometers and 2,725
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storage facility was to be built and discoverad that a storage dam
built in the vicinity would probably coliapse again. The area was
prone to landslides, frequant earthquakes of magnitude 7.0 on
the Richter scale, and huge quantities of rainfall throughout the
year, The company reported this to the government, which
agread in 1986 to pass the “Eighth Supplementat Agreement,”
which licensed the company to defer construction of a perma-
nent waste storage facility; this license was renewed in 1988 and
was naver revoked.

Environmental Study

In 1889, a number of the landowners living along the potiuted Ok
Tedi and Fly rivers began petitioning the government to take
some action to prevent tha discharge of the tailings into the river
and to provide them with some compensation for their losses.

In 1892, over 30,000 of these landowners joined together
and sued BHP, the major nongovarnment owner of the mine,
After a great deal of legal wrangling, the case was settled out of
court on June 12, 19886, when BHP agreed to give the landown-
ers a total of $500 million: $90 million would be paid in cash to
the 30,000 people who were living along the Ok Tedi and Fly riv-
ers; $35 million would be paid o the villagers Jiving along the
lower Ck Tedi River, the area that had been most devastated by
the mine. Further, a 10 percent ownership share in the mine, val-
ued at about $375 million, would be held by the government of
Papua New Guinea in trust for the people of the Western Prov-
ince, the provincs where the mine and the rivers were located. In
addition, BHP agreed tc implement a tailings containment plan if
practical, after commissioning @ two-year study to assess the
practicality of a containment facility and to recommend a plan for
the mine.

The study examining the engineering, envircnmental, social,
and riskk aspects of managing the mine and its wastes was
launched in 1998, As part of the study, a dredging operation
was begun in 1998 along the lower saction of the Ok Tedi River
to see if dredging could mitigate the effects of the sediment
accumulations.

On June 4, 1999, several months past the deadiine, OTML
anncunced that it had recsived a draft of the studly of the environ-
mental and social aspects of the mine operations. The report was
passed on to Paul Anderson at BHP's headquarters. The study
had found that the environmental impact of the mine, as well as
the area affected by the poliution, was significantly greater than
had been indicated by eariier studies the mine had commis-
sioned, In addition, the study found that even if the mine were to
close immediately, the sediments alreadly deposited in the river
would continue to kil the surrounding forests for perhaps 40
more years. Over the next 10 to 15 years, dieback would expand
from the Ok Tedi River well into the forasts of the downstream Fly
River. The study had examined four possible options:

1. Centinue operating the mine, and continue the current dradg-
ing in the lower Ok Tedi River

2. Continue operating the mine, continue dredging, and con-
struct a new storage facility for future mine tailngs

3. Continue operating the mine and do nothing slse
4. Close down the mine immediately

Table 5.2 Basic and Potential Additional Costs in
Millions of 1999 U.S. Dollars

The environmental study of the Ok Tedi Mine also estimated
the costs the mine would bear under each of the options by
first calculating the basic cost of the option, then adding to it
the potential additional costs that the option risked. The
following table summarizes these costs in millions of 1999 U.S.
dollars.

Potential
Added
Costs

Total Likely
Costs

Mine end dradge  $294 $20-870 $300-3400
Mine only 177 $£30-3140 $200-8300
Mins and dredge  $426 $20-870 $400-8500
and store

Early closure $479 $30-890 $500-3600

None of these four options offerad a good solution to the
environmental impacts of the mine.

The study found that the ongoing dradging would lower the
sand lavels in the Ok Tedi River, which would decrease flooding.
However, sediment would continue to accumulate downstream
from the dredging, and dredging would not significantly halt the
continuing degradation of the forests. In addition, dredging
absorbed funds that could be invested in health, education, or
worker training.

Construction of a new storage facility would involve signifi-
cant expenses (see Table 5.2) and would also create social prob-
lems because the amount of land required would destroy the
whole area of one of the tribal clans. In addition, a storage facility
might rupture, creating even moere damage, and the stored tail-
ings would generate acids that themselves would become an
environmental threat.

To ¢ontinue operating the mine while doing nothing would
alow the environmental damage to continue unabated. If the
mine continued operating until its originally scheduled dats of
2010, an extra 200 to 300 million tons of tailings and rock would
be created, and they would be added to the sediments already in
the rivers. This additional discharge would significantly lengthen
the already long period before the rivers would recover.

Clesing dowi the mine immediately would limit the environ-
mental damage that continued operations would create and
would shorten the time the river would need to recover. How-
ever, the immediate closing of the mine would be an economic
and social blow to national, provincial, and local communities.
The study predicted that if the mine closed immediately, the
many workers who had migrated into the mine area would suffer
shortages in food supply resulting from overhunting and
increases in store food prices. The high population around the
mine would probably not decline until driven away by rising hun-
ger and malnutrition. The national government would see its
exports deciine by almost 20 percent, its gross national product
would decline by 10 percent, and its annual tax revenues would
drop by more than 100 million dollars. The provincial government
of the Western Province would lose half of its revenues, which
came from the mine, and this loss would degrade its education



and health services. In short, the economic, health, and social
benefits that the mine was producing would end, and because
the area had become dependent on the mine and had not pre-
pared itself for life without the mine, the risk of social and eco-
nomic decline was high.

Weighing the Options

When Paul Anderson and BHP were presented with these
options, Anderson was uncertain how to weigh them. By now the
situation at Ok Tedi Mine had become international news. Ander-
son convened a committee of top-level managers from BHP and
initiated a series of discussions with them. The committee dis-
cussed the four options proposed in the study and suggested
others, such as simply walking away from the mine, giving the
government of Papua New Guinea the 52 percent share of the
mine that BHP still owned, gradually phasing down operation of
the mine over several years, and so on. As the discussions pro-
gressed through the surnmer of 2000, however, the BHP manag-
ors came to feel that if the company was to limit the
environmental disaster that its operations were creating, the best
option was to immediately close the mine. Only this option,
Anderson believed, was consistent with the environmental stew-
ardship that he wanted BHP to demonstrate during his tenurs as
CEQ. This option was also the option that various international
groups were recommending, including the World Bank and virtu-
ally every environmental group familiar with the issues.

In August 1999, Anderson communicated to the govern-
ment of Papua New Guinea BHP's view that the best option was
to close the mine. The government, however, was not favorable
to his view. The view of the government of Papua New Guinea
was that the mine had to continue to operate because of the
human and economic costs that closing the mine would inflict on
the pecple. Villagers downriver from the mine supported the gov-
ernment’s view. As one villager put it: “If the mineg shuts, 1 wil
revert to wearing penis gourds [the traditional form of male
dress.]"2 The government also favored continued dredging, since
it would mitigate flooding for people living along the rivers. How-
ever, because constructing a storage facility carried additional
risks and would absorb a major portion of the profits the mine
would produce, the government did not support building a stor-
age facility for tailings. In this, too, the villagers supported their
government. Said one tribesman: *If it {the water] is safe for peo-
ple, then they should continue to dump tailings into the river. They
will never fix this river—it is already dead. They should give us
money instead.”?

The Decision

In November 2000, BHP reported that although it understood
why the government wanted the mine to remain open, BHP's
own continued involvement with the mine “would not be
appropriate,” and so the company had decided to *exit" its
stake in the mine “in a way that ensures a smooth transition,
minimizes the environmental impact, maximizes the social
benefits,” and ensures that BHP “does not incur liabilities for
the future operaticns of the mine."*5 On February 8, 2001,
BHP announced that it had reached an agresment with the
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government of Papua New Guinea and with the other share-
holders of the Ok Tedl Mine. BHP had agreed to transfer its
entire share of the mine (52 percent) to & trust {the Papua New
Guinea Sustainable Davelopment Program) that would use the
money generated by BHP's former share of the mine to fund
social projects for the government of Papua New Guinea. The
mine would continue to operate at least until 2010 (with dredg-
ing but without a containment facility for tailings). It was
expected that the next several years of the mine would be its
most productive and lucrative years. BHP wrote down the
transfer of its share of mine revenues as a one-time loss. |In
return, the government of Papua New Guinea passed legisia-
tion releasing BHP from any and all liability stemming from Its
past actions at the mine.

In 2011 the government of Papua New Guinea announced
the mine would continue operating until 2013 and possibly until
2022, which would allow it to produce an additional 700,000 tons
of copper and 2.3 millen ounces of gold. The mine continued to
discharge about 90 million tons of waste rock and tailings into the
Ok Tedli River sach ysar, raising the riverbed by several more
meters and causing the disback area to expand. It was expected
that dieback would eventually cover about 3,000 square meters
and would take about two centuries years to recover. A state-
ment on the Ok Tedi Mine website indicated that despite the
mine’s impact on the “river system and their subsistence livali-
hoods," the people of the Ok Tedi and Fly rivers "strongly
endorsed its continued operation” and their losses were “com-
pensated under a number of compensation arrangements.”

Case Notes
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Case Study 5.2: Ga
or Grouse?

During the summer of 2008, people living near the Pinedale
Mesa (sometimes called the Pinedale Articline) in Wyoming
were anxiously waiting for the federal Bureau of Land Manage-
ment (BLM} to issue a decision regarding whether Questar Cor-
poration and other energy companies would be allowed to drill
thousands of ugly natural gas wells all over the serene wilder-
ness that lay atop the mesa. The Pinedale Mesa is a 40-mile-long,
300-square-mile plateau extending north and south aleng the
sastern side of Wyoming's Green River Basin, an area that is
famous as the gateway to the hunting, fishing, and hiking trea-
sures of the Bridger-Teton wiiderness. The city of Pinedale,
which sits below the mesa, a short distance from its northern
end, was already surrounded by hundreds of recently drilled
wells that ceaselessly pumped natural gas from the vast pockets
that are buried underneath the region and which are estimated
to contain 25 trilion cubic feet of gas worth billions of dollars.

Questar, an energy company with assets valued at about
$4 bilion, is the main developer of the gas wels around Pinedale
and had already drilled several wells up on the mesa that overlooked
the city. Occasionally elk, mule deer, pronghom antelope, and other
wildlife, including the imperiled greater sage grouse, descend from
their habitats atop the mesa and gingerly pick their way around and
bstween the wells Questar drilled around Pinedale. Not surprisingly,
ervironmentalists were at war with Questar and the other energy
companies, whose plans to expand their operations on the mesa,
they claimed, would have serious negative effects on the wildlife on
the mesa as well as on the beauty of the area.

The BLM was responsible for deciding what was done with
the acreage on the mesa. Of 198,034 acres on the mesa, the
federal government owns 158,000, Wyoming owns 9,800, and
29,800 are privately owned. In 2000, the BLM had authorized
lirnited driling on the mesa, but had imposed several restrictions
that protected wildlife from the full impact of the driling. In 2008,
Questar and the other companies who wanted to drill on the
mesa asked the BLM to remove its limits on drilling by allowing
more than 4,300 additional wells, as well as to lift one of the
restrictions that cushioned the drilling's impact on wildiife but had
proven very costly to the companies.

Case Background

Headqguartered in Salt Lake City, Questar drilled its first success-
ful test well on the Pinedale Mesa in 1998,

Energy experts around the country welcomed the new sup-
ply of natural gas, which, because of its simple molecular struc-
ture (CH,), burns much more cleanly than any other fossil fuels.
Moreover, because natural gas is extracted in the United States,
its use reduces U.S. reliance on foreign energy supplies. Busi-
nesses in and around Pinedale also welcomed the drilling activity,
which brought numercus benefits, including jobs, increased tax
revenues, and a booming local economy. Wyoming's state gov-
ernment likewise supported the activity, since 60 percent of the
state budget is based on royalties the state receives from coal,
gas, and cil operations,

Questar's wells on the mesa averaged 13.000 feet deep
and cost $2.8 to $3.6 milion each, depending on the amount of
fracturing that had to be done.? Driling a well typically required
clearing and leveling a 2- 0 4-acre "pad” to support the driling
rig and other equipment. One or twe wells could be driled at
sach pad. Access roads had to be run to the pad, and the well
had to be connected to a network of pipes that drew the gas
frorn the wells and carried it to where it could be stored and dis-
tributed. Each well produced wasts liquids that had to be stored
in tanks at the pad and pertodically hauled away on tanker trucks.

The BLM, however, had imposed a significant restriction on
Questar's operations on the mesa.

Large areas of the mesa provide habitat for mule deer,
pronghom sheep, sage grouse, and other species, and the BLM
imposed driling rules that were designed 1o protect these spe-
cies. Chief among these species was the sage grouse.

The sage grouse is a colorful bird that today survives only in
scattered pockets in 11 states. The grouse, which lives at
elevations of 4,000 to 9,000 feet and is dependent on increas-
ingly rare old-growth sagebrush for food and to screen itself from
predators, is extremely sensitive to human activity, Houses, tele-
phone poles, or fences can draw hawks and ravens, which prey
on the ground-nesting grouse. It is estimated that 200 years ago
the birds—known for their distinctive spring “strutting” mating
dance —numbered about 15 million and were common across
the western United States. By the 1970s, their numbers had fallen
to about 400,000. A study completed in June 2004 by the West-
ern Association of Fish and Wildlife Agencies concluded that
there were only between 140,000 and 250,000 of the birds left
and that “we are not optimistic about the future." The dramatic
decling in their number was blamed primarily on the destruction
of 50 percent of their sagebrush nesting and mating grounds
(called feks). The destruction of sage grouse leks was in turn
blamed on farming, new home construction, fires, and the
expanding acreage being given over 10 gas driling and other min-
ing activities. Biclogists believe that if its sagebrush habitats are
not protected, the bird will be so reduced in number by 2050 that
it will never recover. According to Pat Deibert, a LS. Fish and
Wildlife Service biclogist, “they need large stands of unbroken
sagebrush” and anything that breaks up those stands such as
roads, pipelines, or houses, affects them.” Moreover, the sage
grouse was considersd an “umbrella species” because protecting
therm and their feeding and breeding ranges also protected other
species of wildlife. Studies had shown, for example, that much of
the area used by mule deer overlapped the areas populated by
sage grouse. So measures to protect sage grouse would also
tend to protect mule deer.®

In order to protect the sage grouse, whose last robust pop-
ulation had nested for thousands of years on the ideal sagebrush
fields up on the mesa, the BLM required that Questar's roads,
wells, and other structures be located a quarter mile or more
from grouse breeding grounds, and at least 2 miles from nesting
leks during breeding season. Some studies, howeaver, concluded
that these protections were not sufficient to arrest the decline in
the grouse population. As wells proliferated in the area, they were
increasingly taking up land on which the grouse foraged and
nested and were disturbing the sensitive birds. Conservationists
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The Process of Gas Extraction
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Extracting the gas under the mesa was not feasible before 1998 because the gas was trapped in tightly packed
sandstone that prevented it from flowing to the wells, and no one knew how to get it out.

@ Fracking
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said that the BLM should increase the quarter-mile buffer areas
around the grouse breeding grounds to at Isast 2-mile buffers.

Questar’s Proposal

In 2002, Questar had submitted a proposal to the BLM. Questar
proposed to invest in a new kind of drlling rig that allowed up to
16 wells to ba dug from a single pad, instead of the traditional
one or two. The new technology (called directional driling) aimed
the drill underground at a slanted angle away from the pad, so
that by placing wells arcund the perimster of the pad, all at an
underground slant lsading away from the pad—like the out-
stretched tentacles on an octopus—multiple distant locations
could be tapped by several wells branching out from a single
pad. This kind of driling minimized the surface land occupied by
the wells: while traditional drilling required 16 separate 2- to
4-acre pads to support 18 wells, the new directional drilling tech-
nology allowed a single pad to hold 16 wells. The technology
also reduced the number of required roadways and distribution

pipes, since a single access road and pipe could now service the
same number of walls that traditionally required 16 different roads
and 16 different pipes. Questar also proposed that instead of
carrying liquid wastes away from operating wells on noisy tanker
trucks, the company would build a second pips system that
would pump liguid wastes away automatically. These innova-
tions, Questar pointed out, would substantialy reduce any harm-
ful impact that driling and pumping had on the wildife inhabiting
the mesa. LUising the new technology for the additional 400 wells
the company wanted to dril would require 61 pads Instead of
150, and the pads would occupy 533 acres instead of 1,474,
The new directional drilling technology added about
$500,000 to the cost of each well and required Investing in sev-
sral new driling rigs. The added cost for the 400 additional wells
Questar planned would total $185 million. Questar noted, how-
ever, that "the company anticipates that It can justify the extra cost
if it can drill and complete all the wells on a pad In one continu-
ous operation” that continued through the winter.? If the
company was allowed to dril continuously through the winter,
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Arguments around Sage Grouse and Questar’s Drilling Operations

Questar and other companies formed a coalition—the Partnership for the West—to lobby the Bush administration to

keep the grouse off the endangered species list.1% 11 12.13

Interactive

development in the state of Wyoming.”

10f4

Led by Jim Sims, a former communications director for President George W. Bush's Energy
Task Force, the coalition established a website where they called on members to lobby “key
administration players in Washington® and to “unleash grass-roots opposition to a listing, thus
providing some cover to the political leadership at Department of interior and Throughout the
administration.” The coalition alsc suggested “funding scientific studies” that would be
designed to show that the sage grouse was not endangered, According to Sims, the attempt
to categorize the grouse as an endangered species was spearheaded by “environmental
extremists who have converged on the American West in an effort to stop virtually all
economic growth and development. They want to restrict business and industry at every turn.
They want to put our Western lands off-limits to all of us.” Dru Bower, vice president of the
Petroleum Association of Wyoming, said, “[endangered species] listings are not good for the
oil and gas industry, so anything we can do to prevent a species from being listed is good for
the industry. . . . If the sage grouse is listed, it would have a dramatic effect on oil and gas

Previous Next

it would be able to finish drilling all its wells in 9 years instead of
18, thereby almost doubling the company's revenues from the
project over those @ years. This acceleration in its revenues,
coupled with other savings resulting from putting 16 wells on
each pad, would enable it to justify the added costs of direc-
tional drilling. In short, the company would invest in the new
technology that reduced the impact on wildlife, but only if it was
allowed to drill on the mesa during the winter months.

In addition, Cuestar had requested that it be allowed to
increase the number of wells it was allowed to drill on the mesa. By
now, several other energy companies were trying to get permission
to drill on the mesa, including Ultra Resources, Shell, BF, Stone
Energy, Newfisld Exploration, Yates Petroleum, and Anschutz.
Together, the companies asked the BLM that they be ailowed to
drill an additional 4,399 natural gas wells on the mesa. All of them
also requested that they be allowed to drill through the winter.

Government's Response

Although environmentalists welcomed Questar's willingness to
invest in directional drilling, they strongly oppesed allowing it or

the other companies to operate on the mesa during the winter
when mule deer and antelope were there foraging for food and
struggling to survive. The Upper Green River Valley Coalition, a
coalition of environmental groups, issued a statement that
read: “The company should be lauded for using directional
drilling, but technological improvements should not come at
the sacrifice of important safeguards for Wyomings's wildlife
heritage."

The Qutcome for Gas

Questar and the other companies were pleased with the outcome.
They had, essentially, gotten what they had asked for, even if there
were fmits to where they could drill their wells. The companies
quickly moved into the core areas cf the grouse habitat where they
were allowed to drill, and began building and drifing. Questar imple-
mented the directional driling method it had suggested in 2002 and
successfully tested during the following years. The directional drill-
ng method enabled # to drill wells from a relatively smal number of
pads that could each support up to 52 wells. This methed, the
company stated, minimized disturbances on the mesa.
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The following steps were involved in the BLM’s final decision on whether to grant directional drilling rights in

Pinedale.1* 15
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Approval Granted to Questar to Test Directional Drilling

In order to allow Questar to test the feasibility of directional drilling and to study its effects on
wintering deer herds, the BLM decided to let Questar drill wells at a single pad through the
winter of 2002/2003 and again through the winter of 2003/2004. The BLM would launch a five-
year study of the impact of the drilling, which would continue until 2007 (later extended beyond
2010). Questar was glad it was at least being given the chance to show that drilling through the
winter was compatible with the wildlife living on the mesa.

Previous | Next

Then in a surpriss move, Questar announced In 2010 that it
would no longer be involved in the Pinedale project because it was
spinning off a new company, QEP Resources, which would own
and operate the Pinedale project. In the summer of 2010, therefors,
(QEP Resources bagan to operate as a separate stand-alone com-
pany drifing the Pinedale gas field as the successor of Questar.

Another surprise ¢came on October 28, 2010, when Westemn
EcoSysterns Technology, the group monitoring wildiife on the Pine-
dale Mesa, announced that in 2009 mule deer on the mesa had
declined by 60 percent compared with their numbers in 2001, and
by 28 percent compared with their number in 2005, The Westem
EcoSystems Technology study also found that in 2009, less than
70 percent of adult female muis deer survived the winter on the
mesa, compared with a nommal survival rate of 85 percent. A repre-
sentative of Shell, one of the companies driling on the mesa, reacted
by saying more research was needed: “Let's see what the results
are before we start reacting too much to what could be naturally
caused variation.”” But a local BLM official responded that since the
decline in deer numbers had passed the threshold of 15 percent,
“aggressive and positive action” on mitigation measures was
required. Reacting to the declining number of mule deer, BLM

officials instituted the first step of “mitigation measures” outlined in
the 2008 agreement: improving the habitat in the *flank area” sur-
rounding the core wildlife habitat, mainly by planting more vegetation
and fertiizing the area to encourage more plant growth, Using funds
given by the oil companies, the BLM also purchased conservation
easements—land that could be used only for grazing cattle—
around the areas whers driling was continuing. The BLM, howsver,
stopped short of imposing any limits on drilling cperations. Accord-
ing to a government spokesperson, “Modifications of [drilling] oper-
ations are the final step. it is implemented after we do the final things
and we find it doesn't produce an adequate result, "8 Kevin Wiliams,
the disinct manager for QEP Resources’ Pinedale project, ackrnowl-
edged that the driling was affecting wildlife on the mesa; *There'’s
no way we can say we have not had an impact at all."®

Lobbying for Gas

In May 2004, the LS. Fish and Wildiife Service had announced
that it was studying whether the sage grouse should be catego-
rized as an endangered species, which would bring it under the
protaction of the Endangered Species Act. The actions of the
Fish and Widlife Service were the result of petitions it had
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raceived from several environmental organizations in 2002,
demanding that the sage grouss be placed on the endangered
species list. Questar and cother gas, oil, and mining companies
adamantly opposed having the grouse listed as an endangered
speciss because once listed, the grouse would make large areas
of federal land off-limits to driling, mining, and development and
woufd Impose restrictions on wells that were already operating.
Since almost 80 percent of Wyomning is considerad sage grouss
habitat, including much of the Pinedale Mesa, Questar's driling
plans would be severely compromised.

The OQutcome for Grouse

In March 2010, the Department of the Interior issued its revised
finding on whather the sage grouse should be put on the endan-
gered species list. The Department announced that it had found
that the sage grouse “warrants federal protection” throughout its
range. However, the Department added, other species that were
also candidates for the endangered species list had “higher prior-
ity,” and that preciuded placing the grouse cn the list at that point
in time. The decision of the Department angered snvironmental
groups who sued the Department. In 2011, the Department
agreed to issue a definitive dacision on whether to place the
grouse on the list by September 30, 2015.

But before the Department could make its decision, a
Republican-dominated Congress intervened in 2014 and passed
a spending bill that contained a rider that blocked the Interior
Department from spending any monay on proceedings to protect
the sage grouse or change its legal status, Congress's new rule,
which tied the hands of the Interior Department, was the result of
intensive lobbying by QEP Resources and the other energy com-
panies and industry groups such as Partnership for the West. The
new congressional rule, however, did not apply to other govern-
ment agencies, and in August 2015 the U.S. Department of Agri-
culture announced that “[tjhe federal government plans to spend
more than $200 million over the next three years on programs to
protect greater sage grouse in Western states.”® About half of
the money wouid be spent to buy conservation easements, and
the other half would be spant on improving existing sage grouse
hatitats. States and conservation groups had pledgsd to add
several milion more dollars to protact the grouse's habitat. it was
projected that between 2010 and 2018, more than $750 million
would have been spent on the sage grouse.

The Department of the Interior was still bound by its 2011
agreement to Issue a definitive decision on whether the grouse
should be placed on the endangered spacies list. The 2014 con-
gressional rule, however, blocked it from spending any money on
proceedings that would give the sage grouse mors legal protec-
tions, In October 2015, therefors, it announced that it had found
that listing the greater sage grouse as an endangered species was
*not warranted at this time." At the same time, the BLM unveiled a
plan to protect sage grouse habitat on 67 milion acres of public
lands across 11 western states, including 12 milion acres of cors
habitat where oil and gas driling would be seversly restricted.?!
The energy companies immediately sued the govermment, arguing
that the new restrictions on mining and driling were too onerous
and would stifie needed development. The decision not to list the
grouse as endangered was a major disappointment to environ-
mertal groups, and on February 25, 2018, they sued to force the
government to do more to protect the bird from extingtion.

WRITING PROMPT

Ethics of Protecting e Species

1. What are the systemic, corporate, and individual issues raised
in this case?

2. How should wildlife species such as grouss or deer be valued,
and how should that value be balanced agalinst the economic
interests of a soclety or of a company like Questar? What prin-
ciples or rules would you propose we use to balance the value
of wildlife species against economic interests?

3. Inlight of the fact that natural gas reduces the United States’
undesirable dependence on foreign oil and the fact that natural
gas produces less greenhouse gases than coal, oll, and other
fuels, should Questar have continued its drilling operations?
Should QEP Resources now stop its operations? Does the
environmental impact of Questar's and QEP Resources's drifl-
ing operations imply that they were and are morally obligated
to stop drilling wella on the Pinedale Mesa? Explain.

4. What, if anything, should QEP Resources and the other com-
panies drilling on the Pinedale Mesa be doing differently?

5. From an ethical point of view, was alternative 4 the best option
among those from which the BLM chose? Is another alterna-
tive better from an ethicai point of view? Explain your answaer.

6. Should the loss of species produced by the drilling operations
of Questar and Its successor be considered a problem of pol-
lution or a problem of conservation? Can the loss of species
be evaluated as an “external cost”? Explain.

7. Was it ethical for the energy companies to lobby government
as they did?

P> | The response entered here will appear in the performance
dashboard and can be viewed by your instructor.
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Summary

1. Environmental problems can be classified as problems

2

of pollution and resource depletion. Both are major
ethical issues.

Pollution can be found in the air and water, and on
land. Air pollution can consist of greenhouse gases
that cause global warming, chlorofluorocarbons that
deplete the ozone layer that protects us from ultravio-
let radiation, sulfur oxides that cause acid rain, a vari-
ety of airborne toxics, and the six “common air
pollutants” generated by cars and industry. Water pol-
lution includes organic wastes and a variety of inor-
ganic pollutants such as salt brines, acids, heavy
metals, asbestos, and polychlorinated biphenyls
(PCBs). Land pollution can consist of toxic chemicals
and solid wastes such as household garbage and
industrial wastes.

. A number of nonrenewable resources are being, or are

in danger of being, depleted. For example, many
animal and plant species are becoming extinct due to
climate change and habitat loss; fossil fuels are being
depleted and are likely to follow the Hubbert curve
and peak sometime within this century; and the
reserves of minerals such as copper, aluminum,
indium, tantalum, and antimony, which are essential
to several industrial processes, are being depleted.

. There are several ethical approaches to the environ-

mental problems related to pollution. Some appeal to
ecological ethics, which include any view that claims
that environmental destruction is wrong because the
environment has value, regardless of its benefits to
human beings. The “last man” argument supports
such ecological ethics by arguing that since we recog-
nize that it would be wrong for the last human survi-
vor to completely destroy the environment, we must
recognize that the environment has value even when it
could no longer benefit us. A second approach appeals

to the human benefits of an unpolluted environment.
William T. Blackstone, for example, argued that pollu-
tion is wrong because humans have a basic human
right to a livable environment. A third approach treats
pollution as an “external cost” that distorts markets
because it leads to overproduced and underpriced
goods, and so should be “internalized” by the makers
of those goods. Yet other approaches see environmen-
tal degradation as rooted in social systems of hierarchy
and domination (social ecology) or in the male domi-
nation of nature and women (ecofeminism), and so
these root sources must be overcome.

. Conservation is generally proposed as the solution to

resource depletion. Several ethicists have argued that
conservation is an ethical obligation. John Rawls, for
example, claimed that in the “original position” behind
the “veil of ignorance,” people would adopt the prin-
ciple that each generation has an obligation to leave the
world no worse than we received it from the previous
generation; proponents of care ethics argue that we
should leave our children a world no worse than we
found it; Robin Attfield suggested that we have an obli-
gation to leave the world as productive as we found it.

. The principle of sustainability is another response to

environmental degradation and resource depletion.
The principle of sustainability holds that we should
deal with the environment, society, and the economy
in such a way that they can meet our own needs with-
out compromising their ability to meet the needs of
future generations. Some have suggested that eco-
nomic growth is incompatible with sustainability and
with the other approaches to environmental issues we
have discussed. However, if we continue seeking the
economic growth patterns of the past and dealing with
the environment as we have, others have argued, the
result will be a global catastrophe,
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The Ethics of Consumer
Production and Marketing

A Coca-Cola delivery truck in the streets of Hainan, China.

Learning Objectives

6.1 Identify risks that may occur with the use
of consumer products

6.2 Evaluate the arguments for and against
consumer protection within markets

6.3 Explain how a firm’s moral duties to
consumers may be held in a contractual
relationship

6.4 Describe the manufacturer’s responsibilities to
consumers as presented by the due-care view
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6.5

6.6

6.7

Examine the broader role of manufacturer
responsibility as expressed by the social
costs view

Assess the ethical concerns associated
with information and persuasion in
advertising

Outline ethical and unethical business
practices as they relate to the consumer’s
right to privacy



Americans are exposed daily to astonishingly high levels
of risk from the use of consumer products. In a single year,
about 15.6 million pecple suffer injuries related to con-
sumer products (not counting motor vehicles) and about
4,000 of them are killed.! It is estimated that the total cost of
product-related nonfatal injuries in a single year is about
$900 billion.2 However, product injuries make up only one
category of costs imposed on unwary consumers. Consum-
ers must also bear the costs of deceptive selling practices,
shoddy product construction, products that immediately
break down, and warranties that are not honored. Adver-
tising and marketing practices must be examined ethically
as well. This chapter examines the many ethical questions
raised by product quality and advertising, including those
related to product safety, the relationship between a busi-
ness and its customers (including a business’s responsibil-
ity to customers), and concerns about advertising and
consumer privacy.

6.1: Everyday Consumer
Risks

OBJECTIVE: Identify risks that may occur with the use
of consumer products

We begin with a focus on what is perhaps the most urgent
issue: consumer product injuries and the responsibilities of
manufacturers.

Motor vehicles annually kill about 30,000 Americans,
including pedestrians (traffic crashes are the leading cause
of death for Americans between 2 and 34 years of age),
incapacitate 260,000, and injure 2.2 million others,® while
firearms kill 32,000 and injure an additional 65,000.% The
cigarettes that Phillip Morris, American Brands, R.]. Reyn-
olds, B. A. T., Imperial Tobacco, Loews, and Liggett compa-
nies sell kill about 450,000 of their U.S. customers each
year, almost as many Americans as AIDS killed during its
first three decades.> Worldwide, cigarettes kill almost
6 million customers a year, more than twice what AIDS
kills.6 In the United States, prescription painkillers cause
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about 14,000 deaths each year and hospitalize 300,000 peo-
ple.” About 200,000 children are injured annually by play-
ground equipment, and 147 die of their injuries.® All-terrain
vehicles (ATVs) kill between 600 and 800 people a year and
injure about 100,000.°

Although inarguably not on the same level as injury
and death, deceptive business practices, such as a com-
pany not honoring a warranty, wears out consumers’
patience as well as their wallets. For example, several years
ago, the engine of Martha and George Rose’s GM station
wagon began hissing, and white smoke poured out of the
tailpipe as Martha drove it 6 miles to work. When their
mechanic inspected it, he found a crack in the engine block,
so the car needed an expensive new engine. The Roses
were not worried, since the engine was still under GM’s
“5-year or 50,000-mile” warranty. However, when a GM
mechanic inspected their car, he concluded that the radia-
tor thermostat had stuck shut so no coolant had reached
the engine. Because the thermostat was only under a
“12-month or 12,000-miles” warranty that had by then
expired, and because the faulty thermostat had caused the
engine to overheat and the engine block to crack, GM con-
cluded it had no responsibility under its “5-year or
50,000-mile” warranty.'”

Cramming, a tactic used by some of the large cell phone
companies, illustrates another kind of difficulty consumers
face. Cramming is the practice of adding charges to a cus-
tomer’s cell phone bill for services from a third party that
the customer never approved or never received.

According to the U.S. Federal Trade Commission,
cramming

occurs when consumers are signed up and billed for
third-party services, such as ringtones and recurring text
messages containing trivia or horoscopes, without
the consumers’ knowledge or consent. Companies that
place crammed charges sometimes obtain consumers’
phone numbers without any contact with consum-
ers. . . . These unauthorized charges often appear buried
in phone bills and have generic descriptors such as
“usage charges.” As a result, many consumers do not
notice the charges or do not understand that they are
unrelated to their phone service.

Ethical Application
Inflating Mobile Phone Bills

In May 2015, the Federal Communications Commission (FCC)
announced that it was fining Verizon and Sprint 2 combined
$158 miilion for cramming onto customers' phone bills unauthor-
ized cherges at the request of cormnpanies who sent customers
ringtones or menthly text messages, such as horoscopes, fove

tips, or celebrity gossip. In 2014, AT&T and T-Mobile were fined
$217 milion for doing the same, Veerizon received 30 percent of
each unauthorized charge that it billed, while Sprint, T-Mobile,
and AT&T received 35 percent in return for hiding the charges
within “usage charges,” a ling item that also included charges for
the mobile phone companies’ own legitimate text services. Indi-
vidual charges averaged about $3.99 a month and ultimately cost
consumers hundreds of milions of dollars. it is estimated that
about 20 million mobile phone customers wera victims of these
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charges each year. The companias continued to chargs their
customers even after being nctified by many customers that the
charges were unauthorized.

In ancther kind of mobile phone scam, AT&T was accused of
“fraud and deceit” in a 2010 class-action lawsLit that claimed the
company “intentionally, knowingly and artificially inflates the data
usage"” of its cell phone customers by “an amount that is three to
five times the actual data usage . . . then bills the customer based
upon the inflated data usage . . . not the actual data used . . . by
that customer."'? According to the lawsuit, when Guardian Cor-
poration, an AT&T customer, became suspicious of its cell phone
bills, it hired an expert to go through AT&T’s internal engineering
reports and discovered that Guardian's “actual data usage and

data transfer . . . were, as a matter of corporate policy, being mis-
represented by AT&T's system.” By inflating a customer's usage,
the suit said, AT&T was also able to charge higher “overage” fees
for usage beyond the amount the customer's plan contract
allowed, even when the customer stayed within the usage allowed
by the plan. Ordinary consumers could not check the accuracy of
their bills because thay did not have access to either AT&T's inter-
nal engineering reports or an expert who could understand those
reports. The company setftled the case in 2013 for $152 million.
AT&T has had to settle other charges of deceptive consumer
practices in New York, Florida, Washington, Texas, Louisiana,
Wast Virginia, North Carolina, and several other states as well as
charges of nationwide deceptive practices.

Recalls of Defective and Dangerous Products

The number of product deaths and injuries would be much greater if the U.S. government did not regularly require
companies to recall defective or harmful products. Here is a small sample from among the millions of defective products
that have to be recalled each year,!® 4-15.16.17

Interactive

Takata Auto Airbags (2016)

On April 13, 2016, U.S. regulators announced that some 85 million airbags installed in cars
still had potentially defective inflators that could explode and spray shrapnel through the
car's passenger compartment. Takata had aiready recalled 29 million of the airbags that
were installed in cars made by 14 different car companies between 2002 and 2015. At least
10 people had already been killed and several more injured.

General Motors Automobiles (2014)
Gree Dehumidifiers (2014)
Blair Women's Chenille Robes (2010)

Nestlé Toll House Cookie Dough (2009)




6.2: Markets and Consumer

Protection

OBJECTIVE: Evaluate the arguments for and against
consumer protection within markets

Consumers are also bombarded daily by an endless series
of advertisements urging them to buy numerous prod-
ucts. Although sometimes defended as sources of infor-
mation, advertisements are also criticized on the grounds
that they rarely do more than give the barest indications
of the basic function a product is meant to serve and
sometimes misrepresent and exaggerate its qualities.
Economists argue that advertising expenditures are a
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waste of resources and sociologists bemoan the cultural
effects of advertising.!®

Consumer advocates point out that each year there are
more than 350,000 injuries requiring hospital treatment
inflicted on youngsters and adults using nursery equipment
and toys; another 350,000 people are mangled using home
workshop equipment; about 4,400,000 people are injured
using sports and recreational equipment; over 3,000,000 peo-
ple need emergency treatment for injuries involving home
furnishings; and over 4,000,000 people require treatment for
injuries involving home construction materials.”® Nonfatal
injuries from motor vehicle accidents in 2013 averaged 44,000
each week, and deaths averaged over 60 people per day.?’ A
2015 study concluded that the financial losses from motor
vehicle accidents total more than $242 billion a year.!

Arguments for the Free Market Approach to Consumer Protection

Arguments in favor of allowing free markets to provide consumer protection claim that market forces will lead
manufacturers to provide safe products if that is what consumers demand, without forcing manufacturers to provide

safety that consumers may not think is worth the cost.

Interactive

Less Demand for Safety Means Government Should Not Interfere

More Demand for Safety Encourages More Safety

The market approach to consumer protection argues that consumer safety can be
provided efficiently through the free market because sellers must respond to consumer
demands if they are to make a profit. If consumers want products to be safer, they will
indicate this preference in markets by willingly paying more for safer products and
showing a preference for manufacturers of safe products while turning down the goods of
those who make unsafe products, Manufacturers will respond 1o this demand by building
more safety into their products, or they risk losing customers to competitors who cater to
the safety preferences of consumers. Thus, if consumers want safety, the market will
provide it and sellers will price it according to how much it costs to provide it {indicated by
their supply curve) and how much consumers think its worth (indicated by their demand
curve), As a resuit, the market will provide safety at a fair price, in a way that respects
customers’ free choices, and with an efficient use of society’s resources.
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6.2.1: The Market Approach
to Protecting Consumers

It is sometimes argued that consumers will be protected
from injury by the operations of the free market and that
neither governments nor business people should intervene
in markets to require product safety.2

Quick Review 6.1
Consumer Protection and the Market

¢ Safety is considered a commeodity that should not be
mandated by governmeri,

* Safsty should Instead be provided through the market.

* In a market, sellers will provide safety if consumers
demand it.

* Inamarkst, the price of safety and the amount ssallers
provide will be determined by the costs of providing it
and the value consumers place on it.

e Government intervention in consumer markets makes
them unfair, inefficient, and coercive.

6.2.2: Criticisms of the Market
Approach to Protecting Consumers

Critics of the market approach to consumer protection
respond that the market approach assumes that consumer
markets are perfectly competitive, but in fact they rarely are.
We can claim that markets are fair, respectful of negative
rights, and efficiently maximize utility only when they have
the seven features that make them perfectly competitive

Why Markets May Not Provide the Safety Consumers Want

Consumers are not always adequately informed about the goods they are buying nor are they always rational, and most
markets lack the defining features of perfectly competitive markets.2 24 25.26,27

Uninformed Consumers
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informed purchase decision.
Irrational Purchase Decislons

Lack of Competition

Consumers are often uninformed about the products they buy simply because many
products are so complex that only an expert can be knowledgeable about them; also, the
manufacturer, who is most knowledgeable about the product, may not voluntarily share
this knowledge with consumers. It may be too expensive and impractical for consumers to
conduct the research needed to learn enough about a particular product to make an




(see Chapter 4). When markets are not perfectly competitive
because they lack one or more of these defining features, it's
hard to say whether they are fair, are respectful of rights, or
maximize utility. In particular, we can say that consumer
markets will respond efficiently and fairly to consumer
preferences only if buyers have adequate information about
what they are buying, are rational utility maximizers, and
have the other features of a perfectly competitive market.

Quick Review 6.2

Problems with the Market Approach to Consumer
Protection

[t assumas that markets are perfectly competitive, but they
are not for the followlng reasons:

o Consumers do not have adequate information when
products are complex and information is costly and
hard to find.

¢ Consumers are often not rational about product risk or
probabilities and are often inconsistent.

e Many consumer markets are monopolies or oligopolies.

6.2.3: Beyond Market Forces

On balance, it does not appear that market forces by themn-
selves can deal with all consumer concerns for safety, free-
dom from risk, and value. Market failures, characterized
by inadequate consumer information, irrationality in the
choices of consumers, and concentrated markets undercut
arguments that try to show that markets alone can pro-
vide adequate consumer protection. Instead, consumers
must be protected through the legal structures of govern-
ment and through the voluntary initiatives of responsible
businesspeople. We turn then to examining several views
about the responsibilities of businesses toward
consumers—views that have formed the basis of many of
our consumer laws and of increased calls for greater
acceptance of responsibility for consumer protection on
the part of business.

It is clear, of course, that part of the responsibility for
consumer injuries must rest on consumers. Individuals are
often careless in their use of products. “Do-it-yourselfers”
use power saws without guards attached or use flammable
liquids near open flames. People often use tools and instru-
ments that they do not have the skill, knowledge, or expe-
rience to handle. But consumer responsibility is only part
of the story. Injuries also arise from flaws in product design,
in the materials out of which products are made, and in the
processes used to construct products. Insofar as manufac-
turing defects are the source of product-related injuries,
consumer advocates claim, minimizing injuries is the
responsibility of manufacturers because they are in the best
position to know the hazards a product carries and to elim-
inate the hazards at the point of manufacture.
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Where, then, does the consumer’s duty to protect
his or her own interests end, and where does the manu-
facturer’s duty to protect consumers’ interests begin?
Three different theoretical views on the ethical duties of
manufacturers have been developed, each of which
strikes a different balance between consumers’ duty to
protect themselves and the manufacturer’s duty to pro-
tect consumers:

¢ contractual view
¢ due-care view

¢ social costs view

The contractual view places the greater responsibility
on the consumer, whereas the due-care view and social
costs view place the greater responsibility on the manufac-
turer. We examine each of these views in turn.

6.3: The Contractual View
of the Manufacturer’s

Duties to Consumers

OBJECTIVE: Explain how a firm’'s moral duties to
consumers may be held in a contractual
relationship

According to the confractual view of the business firm’s duties
to its customers, the relationship between a business firm
and its customers is essentially a contractual relationship,
and the firm’s moral duties to customers are those created
by this contractual relationship.?® When a consumer buys
a product or a service, this view holds, the consumer vol-
untarily enters into a “sales contract” with the business
firm. The firm freely and knowingly agrees to give the
consumer a product or service with certain characteristics,
and the consumer in turn freely and knowingly agrees to
pay a certain sum of money to the firm for the product or
service. By virtue of having voluntarily entered this agree-
ment, the firm then has a duty to provide a product or ser-
vice with those characteristics, and the consumer has a
correlative right to get a product or service with those
characteristics.

The contractual view of the business firm’'s duties to
its customers rests on the idea that a contract is a free agree-
ment that imposes on parties the basic duty of complying
with the terms of the agreement. Recall from Chapter 5 the
two justifications Immanuel Kant provided for the view: a
person has a duty to do what the person contracts to do
because failure to adhere to the terms of a contract is a
practice that (1) cannot be universalized, and (2) treats the
other person as a means and not as an end.” John Rawls’s
theory also provided a justification for the view, but one
that is based on the idea that our freedom is expanded by
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the recognition of contractual rights and duties: an enforced
system of social rules that requires people to do what they
contract to do will provide them with the assurance that
contracts will be kept. Only if they have such assurance
will people feel able to trust each other’s word and, on that
basis, to secure the benefits of the institution of contracts.®

Traditional moralists have argued that the act of enter-
ing into a contract is subject to several secondary moral
constraints, which are as follows:

1. Both of the parties to the contract must have full
knowledge of the nature of the agreement they are
entering.

2. Neither party to a contract must intentionally misrep-
resent the facts of the contractual situation to the other
party.

3. Neither party to a contract must be forced to enter the
contract under duress or undue influence.

These secondary constraints can be justified by the
same sorts of arguments that Kant and Rawls used to jus-
tify the basic duty to perform one’s contracts. Kant, for
example, easily showed that misrepresentation in the mak-
ing of a contract cannot be universalized. Rawls argued
that if misrepresentation were not prohibited, fear of
deception would make members of a society feel less free
to enter contracts. Moreover, these secondary constraints
can also be justified on the grounds that a contract cannot
exist unless these constraints are fulfilled. A contract is
essentially a free agreement struck between two parties.
Because an agreement cannot exist unless both parties
know what they are agreeing to, contracts require full
knowledge and the absence of misrepresentation, Because
freedom implies the absence of coercion, contracts must be
made without duress or undue influence.

Hence, the contractual view of business firms’ duties
to consumers claims that a business has four main moral
duties:

1. The basic duty of complying with the terms of the
sales contract and the secondary duties of

2. Disclosing the nature of the product or service

3. Avoiding misrepresentation

4. Avoiding the use of duress and undue influence

By acting in accordance with these duties, a business
respects the right of consumers to be treated as free and
equal persons—that is, in accordance with their right to be
treated only as they have freely consented to be treated.

6.3.1: The Duty to Comply

The most basic moral duty that a business firm owes its
customers, according to the contractual view, is the duty to
provide consumers with a product or service that lives up
to those claims that the firm expressly made about the

product or service, which led the customers to enter the
contract freely and which formed the customers” under-
standing concerning what they were agreeing to buy.

Winthrop Laboratories, for example, marketed a pain-
killer that it advertised as nonaddictive. Subsequently, a
patient using the painkiller became addicted to it and
shortly died from an overdose. A court found Winthrop
Laboratories liable for the patient’s death because, although
it had expressly stated that the drug was nonaddictive,
Winthrop Laboratories had failed to live up to its duty to
comply with this express contractual claim.3 As this exam-
ple suggests, our legal system has incorporated the moral
view that firms have a duty to live up to the express claims
they make about their products. The Uniform Commercial
Code (a model set of laws regulating commercial transac-
tions that have been completely or partially adopted by all
50 states), for example, states in section 2-314:

Any affirmation of fact or promise made by the seller to
the buyer that related to the goods and becomes part
of the basis of the bargain creates an express warranty that
the goods shall conform to the affirmation or promise.

In addition fo the duties that result from the express
claims a seller makes about products and services, the con-
tractual view also holds that the seller has a duty to carry
through on any implied claims knowingly made about its
products and services. For example, the seller has the
moral duty to provide a product that can be used safely
for the ordinary and expected purposes for which the cus-
tomer, relying on the seller’s judgment, has been led to
believe it can be used. Sellers are morally bound to pro-
vide whatever service they know the buyers understood
the sellers were promising to provide, and at the point of
sale, sellers should correct any customer misunderstand-
ings of which they are aware.® This idea of an implied
agreement has also been incorporated into the law.
Section 2-315 of the Uniform Commercial Code, for exam-
ple, reads as follows:

Where the seller at the time of contracting has reason to
know any particular purpose for which the goods are
required and that the buyer is relying on the seller’s skill
or judgment to select or furnish suitable goods, there
is...an implied warranty that the goods shall be fit for
such purpose.

The express or implied claims that a seller might make
about the qualities possessed by a product cover a variety
of areas and are affected by a number of factors.

6.3.2: The Duty of Disclosure

An agreement cannot be binding unless both parties to
the agreement know what they are doing and freely
choose to do it. This point implies that the seller who
intends to enter a contract with a customer has a duty to
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The Duty to Comply with Express or Implied Product Claims

Frederick Sturdivant claimed that sellers have a duty to comply with claims they make about four key product features:

reliability, service life, maintainability, and safety.”3%3

Reliability

interactive

10of5

Claims of refiability refer to the probability that a product will function as the consumer is led to
expect that it will function. If a product incorporates a number of interdependent components,
then the probability that it will function properly is equal to the result of multiplying together
each component's probability of proper functioning. As the number of components in a
product multipties, therefore, the manufacturer has a corresponding duty to ensure that each
component functions in such a manner that the total product is as reliable as it is implicitly or
expressly claimed to be. This is especially the case when malfunction poses health or safety
hazards. The U.S. Consumer Product Safety Commission lists hundreds of examples of product
hazards on its website {https://www.cpsc.gov).

Previous MNext

disclose exactly what the customer is buying and what the
terms of the sale are. At a minimum, the seller has a duty
to inform the buyer of any characteristics of the product/
service that could affect the customer’s decision to pur-
chase it. For example, if a product a customer is buying
possesses a defect that poses a risk to the user’s health or
safety, the customer should be so informed. Some have
argued that sellers should also disclose a product’s com-
ponents or ingredients, performance characteristics, costs
of operation, product ratings, and any other applicable
standards.®

Behind the claim that entry into a sales contract
requires full disclosure is the idea that an agreement is free
only to the extent that one knows what alternatives are
available: freedom depends on knowledge. The more the
buyer knows about the various other products and ser-
vices available on the market and the more comparisons

the buyer is able to make among them, the more one can
say that the buyer’s agreement is voluntary.®

The view that sellers should provide a great deal of
information for buyers has been criticized on the grounds
that information is costly and, therefore, should itself be
treated as a product for which the consumer should either
pay or do without. In short, consumers should freely con-
tract to purchase information as they freely contract to pur-
chase goods, and producers should not have to provide it
for them.” The problem with this criticism is that the infor-
mation on which a person bases a decision to enter a con-
tract is a rather different kind of entity from the product
exchanged through the contract. Because a contract must be
entered into freely and free choice depends on knowledge,
contractual transactions must be based on an open exchange
of information. If consumers had to bargain for such infor-
mation, the resulting contract would hardly be free.
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6.3.3: The Duty Not to Misrepresent

Misrepresentation, even more than the failure to disclose
information, renders freedom of choice impossible. That
is, misrepresentation is coercive: the person who is inten-
tionally misled acts as the deceiver wants the person to
act and not as the person would freely have chosen to act
if the person had known the truth. Because free choice is
an essential ingredient of a binding contract, intention-
ally misrepresenting the nature of a commodity is ethi-
cally wrong,.

Sellers misrepresent a commodity when they repre-
sent it in a way deliberately intended to deceive the buyer
into thinking something about the product that the seller
knows is false. The deception may be created by a verbal
lie, as when a used model is described as new, or it may be
created by a gesture, as when an unmarked used model is
displayed together with several new models. The deliber-
ate intent to misrepresent by false implication is as wrong
as the explicit lie.

The varieties of misrepresentation seem to be limited
only by the ingenuity of the greed that creates them.®

* A computer software or hardware manufacturer may
market a product it knows contains “bugs” without
informing buyers of that fact.

* A manufacturer may give a product a name that the
manufacturer knows consumers will confuse with the
brand name of a higher-quality competing product.

¢ The manufacturer may write wool or silk on material
made wholly or partly of cotton.

¢ The manufacturer may mark a fictitious “regular
price” on an article that is always sold at a much lower
“sale” price.

* A business may advertise an unusually low price for
an object that the business actually intends to sell at
a much higher price once the consumer is lured into
the store,

* A store may advertise an object at an unusually low
price, intending to “bait and switch” the unwary
buyer over to a more expensive product.

* A producer may solicit paid “testimonials” from pro-
fessionals who have never really used the product.

Sellers can be astonishingly creative. We return to
some of these issues when we discuss advertising, later in
the chapter.

6.3.4: The Duty Not to Coerce

People often act irrationally when under the influence of
fear or emotional stress. When a seller takes advantage of
a buyer’s fear or emotional stress to extract consent to an
agreement that the buyer would not make if the buyer
were thinking rationally, the seller is using duress or
undue influence to coerce. An unscrupulous funeral direc-
tor, for example, may skillfully induce guilt-ridden and
grief-stricken survivors to invest in funeral services they
cannot afford. Because entry into a contract requires freely
given consent, the seller has a duty to refrain from exploit-
ing emotional states that may induce buyers to act irratio-
nally against their own best interests. For similar reasons,
the selier also has the duty not to take advantage of gull-
ibility, immaturity, ignorance, or any other factors that
reduce or eliminate the buyer’s ability to make free ratio-
nal choices.

Quick Review 6.3
Moral Dutles to Consumers under the
Contractual View

® The duty to comply with express and implied claims of
reliability, service life, maintainability, and safety

* The duty of disclosure

* The duty not to misrepresent

¢ The duty not to coerce

o

On the Edge
Mr. Trump’s University

Donald Trump incorporated Trump University in 2004 in New
York City as an online company offering web-based classes and
CD-ROMs that, according to advertisements, would teach stu-
dents Trump's *secrets” to making money through real estate
investrnents.®® On May 27, 2005, the New York State Depart-
ment of Education notified Trump’s company that “use of the
word ‘university' by your corporation is misteading and violates
New York Education Law.” The company continued to call itself
& university, however, until a few weeks before it went out of
business.

in May 2007 the company bagan offering live “seminars”
that, like the online ¢lasses, were supposed to teach Trump's
“method” of real estate investrment. Some ads promised students
would “learn from the master— Donald Trump.” One advertise-
ment for a live seminar read:

Come to this FREE introductory class and you'll learn from Don-
ald Trump's handpicked instructors a systematic method for
investing in real estate that anyone can use effectively. . . . fby
using] the kind of proven expertise contained in Donald Trump's
powerful techniques and strategies.

Later, however, when asked under cath about his *hand-
picked instructors," Mr. Trump stated that he “didn't personally
select these instructors,” nor did he know, he said, what the



instructors told the students at the events. He himself, he said, did
not supply the content of the courses; they wers developed by an
outside adult-education company. Although he was intimately
invalved in the marketing of the seminars, he said, he was “com-
pletely absent” from the operations of the university. Many of his
instructors had littie or no experiencs in real estats.

Although the first "introductory seminar” was free, people who
attended wers urged to sign up for a $1,485 three-day workshop
entitled “Profit From Real Estate." Attendees who purchased the
three-day workshop were exhorted at the workshop to sign up for
one of thres “Trump Elite Packages." These included the “Trump
Gold Elite" package for $34,985, the “Trump Silver Elite” package
for $19,495, or the “Trump Brorze Elte” package for $9,895. The
Trump Gold package included four “retreats,” during which partici-
pants would be given *advanced training” in real estate investing,
and three days with a “Trump Mentor” who would “fly into your mar-
ket and in three action-packed days walk you through avery step of
a real estate transaction.” The Silver package included four retreats
but no time with a mentor, while the Bronze package included two
ratreats and no mentor. Afterward students claimed, however, that
they did not receive the kind of mentorship they were promised and
that the mentorships petered out after a few mestings.

Corinne Sommer, who worked for a time at Trump University's
headguarters as manager of the live events and coordinator of
seminars and training, testified under oath that:

In my experience, the focus of Trump University was on making
sales rather than on providing quality educational services. Trump
University would lure consumers into the initial free course based
upon the name and reputation of Donald Trump, and then once
they were there, Trump University personnel would try to up-sell
consumers 1o the next course using high-pressure sales tactics.
Far from providing a “complete real estate education,” as aclver-
tised, Trump University personnel only provided enough informa-
tion to get students to sign up for the next seminar or
prograrm. . . . During the time that | was employed at Trump Uni-
versity, many of the speakers, instructors, and mentors lacked
real estate experience. Many of them did not even own houses,
ard had no experience buying or selling real estats. For example,
| recall that David Stamper had no real estate experience; he was
a jswelry salesman. However, after working for Trump University
for approximately a year on the sales team, he began speaking as
an instructor at seminars. Trump University instructors and men-
tors were not hand-picked by Donald Trump. | believe that in
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many instances Donald Trump had neither met the instructors or
mentors, nor did he know who they were. . . . These peopls did
not necessarily have real estate experience, but were skilled at
high-pressure sales. . . . | do not believe that Trump University
taught Donald Trumpp's investing “secrets.” Donald Trump came
from a wealthy famlly and had resources at his disposal to pur-
chase real estate—that is the sacret—one that the average con-
sumer could not replicate.

While it operated —the company stopped aceepting students
in 201 0—Trump University enrolled some 7,000 people who col-
lectively paid his company more than $40 million. Thousands of
those students, and the New York attorney general, launched
lawsuits against Trump University that just started coming to trial
in 2016. Former students claimed that the promises made in
advertising were not fulfiled, and that the instructors/sales people
pressured them—a large portion of them senior citizens—into
using their retirement savings, or into taking on credit card debt
they could not afford, and buy more Trump University courses.
Mr. Trump argued that 98 percent of students reported in surveys
that the seminars and mentorships were valuable. However, stu-
dents filled out the surveys with instructors/mentors standing in
front of them and while they still needed their mentors to finish
teaching them “gvery step of a real-estate transaction." Moreover,
32 percent of students were so dissatisfied with the $1,495 three-
day seminar they immediately demanded their money back, while
16 percent were so dissatisfied with the $34,995 program they
too immediately wanted their money back. So the claim that
98 percent were satisfied does not appear valid,

WRITING PROMPT
The Contractual View and Trump University

1. Which of the allegations made against Trump University do
you believe are the most serious? Why?

2. Evaluate the ethics of the allegations you believe are most
serious; use the standards of the contractual view of the
seller's duties to the buyer.

>

The response entered here will appear in the
performance dashboard and can be viewed by your
instructor.

Submit

6.3.5: Problems with the Contractual
View

The main objection to the contractual view focuses on the
unreality of the assumptions on which the view is based.
First, critics argue, the view unrealistically assumes that
sellers make direct agreements with buyers. That is not
quite what happens in modern economies. Normally, a
series of wholesalers and retailers stands between the
producer and the ultimate buyer, the consumer. A
manufacturer, for example, may sell a product to the

wholesaler, who sells it to the retailer, who finally sells it to
the consumer. The manufacturer therefore never enters into
any direct contract with the consumer. How then can one
say that manufacturers have any contractual duties to the
consumer? This lack of any direct contract between the
manufacturer and the ultimate consumer was long accepted
as a sufficient reason to absolve the manufacturer of any
duties toward the ultimate consumer. Suppose, for exam-
ple, that a manufacturer made a machine the manufacturer
knew carried a dangerous defect, and sold it to a retailer,
from whom a consumer purchased it. Also suppose that the
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consumer was seriously injured by the machine. Then the
consumer could not hold the manufacturer responsible for
the injury because the manufacturer made no contractual
promises or guarantees of safety to the consumer. Nor
could the consumer hold the retailer responsible because
the retailer had no knowledge of the dangerous defect!

Advocates of the contractual view of manufacturers’
duties have tried to respond to this criticism by arguing
that manufacturers enter into fndirect agreements with con-
sumers. Manufacturers promote their products through
their own advertising campaigns. These advertisements
supply the promises that lead people to purchase products
from retailers, who merely function as “conduits” for the
manufacturer’s product. Consequently, through its adver-
tisements, a manufacturer forges an indirect contractual
relationship not only with the immediate retailers who
purchase the manufacturer’s product but also with the
ultimate consumers of the product.

Ethical Application

Broadened Indirect Contractual
Relationships

The mest famous application of the doctrine of broadened
indirect contractual relationships appears in the now classic
court opinion of Henningsen v, Bloomfield Motors %0 Mrs. Hen-
ningsen was driving a new Chrysler automcebile when it sud-
denly gave off a loud cracking noise. The steering wheel spun
out of her hands and the car lurched to the right and crashed
into a brick wall. Mrs. Henningsen sued the manufagturer,
Chrysler Corporation. The court opinion read as follows:

Linder modem conditions the ordinary layman, on respond-
ing to the importuning of colorful advertising, has neither the
cpportunity nor the capacity to inspect or to determine the
fitness of an automobile for use; he must rely on the manu-
facturer who has control of its construction, and to some
degree on the dealer who, to the limited extent called for by
the manufacturer's instructions, inspects and services it
before delivery. in such a marketing milieu his remedies and
those of persons who properly claim through him should not
depend “upon the intricacies of the law of sales. The obliga-
tion of the manufacturer should not be based alone on privity
of contract [that is, on a direct contractual relationship). It
should rest, as was once said, upon “'the demands of social
Justice™ Mazetti v. Arrnous & Co. [1913). “If privity of contract
is required,” then, under the circumstances of modem mer-
chandising, “privity of contract exists in the consciousness
and understanding of all right-thinking persons. . . " Accord-
ingly, we hold that under modern marketing conditions, when
a manufacturer puts a new automaobile in the stream of trade
and promotes its purchase by the public, an implied warranty
that it is reasonably suitable for use as such accompanies it
nto the hands of the ultimate purchaser.

Thus, the car manufacturer, Chrysier, was found liable for
Mrs. Henningsen's injuries on the grounds that its advertising
had created a contractual relationship with Mrs, Henningsen,
and this contract created an “implied warranty” for the car,
which the manufacturer had a duty to fulfill.

A second objection to the contractual view focuses on
the fact that a contract is a two-edged sword. If a consumer
can freely agree to buy a product with certain qualities, the
consumer can also freely agree to buy a product without
those qualities. That is, freedom of contract allows a manu-
facturer to be released from contractual obligations by
explicitly disclaiming that the product is reliable, service-
able, safe, and so on. Many manufacturers put such dis-
claimers on their products. The Uniform Commercial
Code, in fact, stipulates the following in section 2-316:

a. Unless the circumstances indicate otherwise, all
implied warranties are excluded by expressions like
“asis,” “with all faults,” or other language that in com-
mon understanding calls the buyer’s attention to the
exclusion of warranties and makes plain that there is
no warranty.

b. When the buyer before entering into the contract has
examined the goods or the sample or model as fully as
he desired, or has refused to examine the goods, there
is no implied warranty with regard to defects that on
examination ought in the circumstances to have been
revealed to him.

The contractual view, then, implies that if the con-
sumer has ample opportunity to examine the product and
the seller’s disclaimers of responsibility, and voluntarily
consents to buy the product anyway, the consumer assumes
the responsibility for the defects disclaimed by the manu-
facturer, as well as for any defects the customer may care-
lessly have overlooked. Disclaimers can effectively nullify
all contractual duties of the manufacturer.

A third objection to the contractual view criticizes the
assumption that buyer and seller meet each other as equals in
the sales agreement. The contractual view assumes that buy-
ers and sellers are equally skilled at evaluating the quality of
a product and that buyers are able to adequately protect their
interests against the seller. This assumption is built into the
requirement that contracts must be freely and knowingly
entered into: both parties must know what they are doing
and neither must be coerced into doing it. This equality
between buyer and seller that the contractual view assumes
derives from the laissez-faire ideology that accompanied the
historical development of contractual theory.*! Classical
laissez-faire ideology held that the economy’s markets are
competitive and that in competitive markets, the consumer’s
bargaining power is equal to that of the seller’s. Competition
forces the seller to offer the consumer terms that are as good



as or better than those the consumer could get from other

competing sellers, so the consumer has the power to threaten
" to take business to other sellers. Because of this equality
between buyer and seller, it was considered fair to allow each
to fry to outbargain the other and unfair to place restrictions
on either. In practice, this laissez-faire ideology gave birth to
the doctrine of caveat emptor: let the buyer beware.

Yet in the real world, sellers and buyers do not exhibit
the equality that these doctrines assume. A consumer who
must purchase hundreds of different kinds of commodities
cannot hope to be as knowledgeable as a manufacturer
who specializes in producing a single product and who has
greater bargaining power. Consumers generally have nei-
ther the expertise nor the time to acquire and process the
information on which they must base their purchase deci-
sions. Consequently, consumers usually must rely on the
word and the judgment of the seller in making their
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purchase decisions and ate particularly vulnerable to being
harmed by the seller. Equality, far from being the rule (as
the contractual view assumnes), is usually the exception.

6.4: The Due-Care View of
the Manufacturer’s Duties

to Consumers

OBJECTIVE: Describe the manufacturer’s
responsibilities to consumers as presented
by the due-care view

The due-care view of the manufacturer’s duties to con-
sumers is based on the idea that consumers and sellers do
not meet as equals and that the consumet’s interests are

Support for the Due-Care View of Business Responsibility
What does the due care view require and what arguments have been developed in support of the view that producers

must take due care not to harm consumers. 2 434445

Manufacturer Has a Positive Duty to Ensure Due Care
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The due-care view holds that consumers must depend on the greater expertise of the
manufacturer. Thus, the manufacturer has a duty not only to deliver a product that lives up
to the express and implied claims made about it but also to exercise due care to prevent
others from being injured by the product even if the manufacturer explicitly disclaims such
responsibility and the buyer agrees to the disclaimer. The manufacturer violates this duty
and is negligent when there is a failure to exercise the care that a reasonable person could
have foreseen would be necessary to prevent others from being harmed by use of the
product. Due care must enter into the design of the product; the choice of reliable
materials for constructing the product; the manufacturing processes involved in putting
the product together; the quality control used to test and monitor production; and the
warnings, labels, and instructions attached to the product. In each of these areas,
according to the due-care view, the manufacturer, in virtue of a greater expertise and
knowledge, has a positive duty to take whatever steps are necessary to ensure that when
the product ieaves the plant it is as safe as possible, and the customer has a right to such
assurance. Failure to take such steps is a breach of the morat duty to exercise due care
and a violation of the injured person’s right to expect such care—a right that rests on the
consumer's need to rely on the manufacturer's expertise.

Vulnerability of the Customer Calis for Due Care
Principle of Non-Harm Is Behind Due Care

Solid Ethical Perspectives Underlie Due Care
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particularly vulnerable to being harmed by the manufac-
turer who has a knowledge and an expertise that the con-
sumer lacks. Because manufacturers are in a more
advantaged position, they have a duty to take special care
to ensure that consumers’ interests are not harmed by the
products that they offer. The doctrine of caveat emptor is
replaced with a weak version of the doctrine of caveat ven-
dor: let the seller beware. A New York court decision neatly
described the advantaged position of the manufacturer
and the consequent vulnerability of the consumer:

Today as never before the product in the hands of the con-
sumer is often a most sophisticated and even mysterious
article. Not only does it usually emerge as a sealed unit
with an alluring exterior rather than as a visible assembly
of component parts, but its functional validity and useful-
ness often depend on the application of electronic, chemi-
cal, or hydraulic principles far beyond the ken of the
average consumer. Advances in the technologies of mate-
rials, of processes, of operational means have put it almost
entirely out of the reach of the consumer to comprehend
why or how the article operates, and thus even farther out
of his reach to detect when there may be a defect or a dan-
ger present in its design or manufacture. In today’s world
it is often only the manufacturer who can fairly be said to
know and to understand when an article is suitably
designed and safely made for its intended purpose. Once
floated on the market, many articles in a very real practi-
cal sense defy detection of defect, except possibly in the
hands of an expert after laborious, and perhaps even
destructive, disassembly. By way of direct illustration,
how many automobile purchasers or users have any idea

how a power steering mechanism operates ot is intended
to operate, with its “circulating work and piston assembly
and its cross shaft splined to the Pitman arm”? We are
accordingly persuaded that from the standpoint of justice
as regards the operating aspect of today’s products,
responsibility should be laid on the manufacturer, subject
to the limitations we set forth.*

6.4.1: Components of Due Care

According to the due-care view, manufacturers or produc-
ers exercise sufficient care only when they take adequate
steps to prevent whatever injurious effects they can foresee
that the use of their product may have on consumers after
having conducted inquiries into the way the product will
be used and after having attempted to anticipate possible
misuses of the product. A manufacturer is not morally neg-
ligent, however, when others are harmed by a product and
the harm was not one that the manufacturer could have
possibly foreseen or prevented. Nor is a producer moraily
negligent after having taken all reasonable steps to protect
the consumer and ensure that the consumer is informed of
any irremovable risks that might still attend the use of the
product. For example, a car manufacturer cannot be said to
be negligent from a moral point of view when people care-
lessly misuse the cars the manufacturer produces. A car
manufacturer would be morally negligent only if it had
allowed unreasonable dangers to remain in the design of
the car; that is, dangers that consumers cannot be expected
to know about or cannot guard against on their own.

On the Edge

Tobacco Companies
and Product Safety

On June 28, 2010, a mammoth case that had bagun more than
10 years earlier finally came to a definitive end.*” The case, United
States of America v. Fhilip Morris et al., pitted the U.S. Depart-
ment of Justice (DOJ) against Philip Morris and eight other ciga-
rette companies, and had the DOJ asking that the companies be
forced to "disgorge” and give to the government the hundreds of
bllions of dollars they had eamed since 1953, The DOJ argued
that since 1953 the companies had conspired to deceve the
public about the risks of smoking and its addictive naturs, and so
had operated as outlaw companies as defined by the Racketeer
Influenced and Corrupt Organizations Act (RICO) which requires
convicted companies to “disgorge” the profits they had sarned.
The DOJ showed that the companies met in New York in 1953
and formed a group called the Tobacco Industry Research Com-
mittee (TIRC) that began a conspiracy “to deny that smoking
caused disease and to maintain that whether smoking caused
disease was an 'open question,’ despite having actual knowil-
edge that smoking did cause disease." In the 1950s, despite

published research showing that smoking causes cancer, the
group spent milions of dollars acvertising that “there is no proof
that cigarette smoking is one of the causes” of lung cancer. For
example, one ad virtually shouted: “MORE DOCTORS SMOKE
CAMELS THAN ANY OTHER CIGARETTEl Family physicians,
surgeons, diagnosticians, nose and throat specialists, doctors in
every branch of medicine . . . a total of 113,597 doctors . . . were
asked the question: “What cigarette do you smoke?" And more
of them named Camel as their smoke than any other cigarstte!
Three independent research groups found this to be a fact.”
From the 1960s to the 1990s, the companies spent hundreds
of millions more advertising that “a cause and effect relationship
between smoking and disease has not been established.” Accord-
ing to the DOJ's evidence, the tobacco companies advertised that
nicotine is not addictive even though they knew it was and even as
they adjusted the amournt of nicctine in cigarettes and “controlled
the nicotine delivery of cigarettes so that they could addict new
users.” The DOJ also provided evidence showing the companies
“researched how 1o target their marketing at children and actively
marketed cigarettes to children.” Finally, the DOJ claimed that the
companies had a duty to test their product, to design a safe
product, and to warn users of its dangers, yet the companies
instead did no research and trisd to supprass research on smok-
ing risks, even as they marketed a product that killed 400,000 to
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500,000 Americans a year. Until forced to do so in 1969, they did WRITING PROMPT

not warn smokers of the health risks and addictive nature of smok-

ing and they targeted children who could not adequately assess Apply Due Cere to the Tobacoo Industry

the true risks of smoking. In 20086, in a 1,652-page opinion, Judge 1. Ifthe DOJ claims are true, as Judge Gladys Kessler deter-

Gladys Kessler of the U.S. District Court for the District of Colum- L"J;W-_Whrf dﬁﬁs the de;'C:lrll'ﬂ \;lt:\fv :If ﬂt‘;? m;linufagt::r's
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bia ruled‘that the DOJ had fully proved its case against tr?e tobaceo R go%pmlas?p'?gtwhat i di: thget‘oza:co L

companies. However, she also ruled against the DOJ's demancd companies meet these obligations?

that the companies should be forced to turn over all the profits 2. Should the tobacco companies have been forced to turn

they had made by conspiring to decsive and harm the public since over the profits they made from their “conspiracy”? Why or

1953. Instsad, she ruled, the companies would only be “prevented why not?

and restrained” from “committing future RICO violations.” Almost

immediately after Judge Kessler's decision, both the DOJ and the P> | The response entered here will appear in the

performance dashboard and can be viewad by your

tobacco companies appealed her decision to the U.S. Supreme Insiriictor

Court. Four years later, on June 28, 2010, the U.S. Suprame Court
ruled that Judge Kessler's decision should not be overturned and
so rejected the appeals, bringing the decade-long case to an end.

Submit

The Manufacturer’s Due-Care Responsibilities

What specific responsibilities does the duty to exercise due care impose on the manufacturer? In general, the manufacturer’s
responsibilities would extend to the three areas described below.*

Due Care in Design Due Care in Production Due Care in Marketing

The manufacturer should ascertain whether the design of an article conceals any
dangers, whether it incorporates all feasible safety devices, and whether it uses
materials that are adequate for the purpases the product is intended to serve. The
manufacturer is responsible for being thoroughly acquainted with the design of the item
and to conduct research and tests extensive enough to uncover any risks that may be
involved in employing the article under various conditions of use. This research requires
analyzing consumers and their behavior, testing the product under different conditions
of consumer use, and selecting materials strong enough to stand up to all probable
usages. The effects of aging and wear should also be analyzed and taken into account
in designing a product.

In determining the safeguards that should be designed into a product, the manufacturer
must also take into consideration the capacities of the persons who will use the
product. If a manufacturer anticipates that a product will be used by persons who are
immature, mentally deficient, or too inexperienced to be aware of the dangers attendant
on the use of the product, the manufacturer owes them a greater degree of care than if
the anticipated users were of ordinary intelligence and prudence. For example, children
cannot be expected to realize the dangers involved in using electrical equipment.
Consequently, if a manufacturer anticipates that an electrical item will probably be used
by children, steps must be taken to ensure that a person with a child’s understanding
will not be injured by the product.
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6.4.2: Difficulties with Due Care

The basic difficulty raised by the due-care view is that no
clear method exists for determining when one has exer-
cised enough due care. That is, there is no hard-and-fast
rule for determining how far a firm must go to ensure the
safety of its product. Some authors have proposed this
general utilitarian rule: the greater the probability of harm
and the larger the population that might be harmed, the
more the firm is obligated to do. However, this rule fails
to resolve some important issues. Every product involves
at least some small risk of injury. If the manufacturer
should try to eliminate even low-level risks, the manufac-
turer would be required to invest so much in each product
that the product would be priced out of the reach of most
consumers. Moreover, even attempting to balance higher
risks against added costs involves measurement prob-
lems; for example, how does one quantify risks to health
and life?

A second difficulty raised by the due-care view is that
it assumes that the manufacturer can discover the risks
that attend the use of a product before the consumer buys
and uses it. In fact, in a technologically innovative society,
new products whose defects cannot emerge until years or
decades have passed will continually be introduced into
the market. Only years after thousands of people used
and were exposed to asbestos, for example, did a clear
correlation emerge between the incidence of cancer and
exposure to asbestos. Although manufacturers may have
greater expertise than consumers, their expertise does not
make them omniscient. Who, then, is to bear the costs of
injuries sustained from products whose defects neither
the manufacturer nor the consumer could have uncovered
beforehand?

The due-care view appears to some to be paternalistic:
it assumes that the manufacturer should be the one who
makes the important decisions for the consumer, at least
with respect to the levels of risks that are proper for con-
sumers to bear. One may wonder whether such decisions
should not be left up to the free choice of consumers, who
can decide for themselves whether they want to pay for
additional risk reduction.

Quick Review 6.4
Problems with the Due-Care View

¢ No method exlsts to determine how much due care a
manufacturer should exercise and how much It should
spend deing so.

¢ [t does not Indicate who should pay for product Injuries
that cannot be foresesn.

¢ |t puts the manufacturer In a paternallstic positlon of
deciding how much tisk Is best for consumers.

6.5: The Social Costs View
of the Manufacturer’s
Duties to Consumers

OBJECTIVE: Examine the broader role of manufacturer
responsibility as expressed by the social
costs view

A third view of the duties of the manufacturer extends the
manufacturer’s duties beyond those imposed by contrac-
tual relationships and beyond those imposed by the duty
to exercise due care in preventing injury or harm. The
social costs view of the manufacturer’s duties to consumers holds
that a manufacturer should pay the costs of any injuries
sustained through any defects in the product, even when
the manufacturer exercised all due care in the design and
manufacture of the product and has taken all reasonable
precautions to warn users of every foreseen danger.
According to the social costs view, a manufacturer has a
duty to assume the risks of even those injuries that arise
out of defects in the product that no one could reasonably
have foreseen or eliminated. The social costs view is a
strong version of the doctrine of caveat vendor: let the
seller beware.

6.5.1: Utilitarian Arguments
Underlying the Social Costs View

The social costs view, which has formed the basis of the
legal doctrine of strict liability, is founded on utilitarian
arguments.® The utilitarian arguments for this view hold
that the “external” costs of injuries resulting from unavoid-
able defects in the design of an artifact constitute part of
the costs society must pay for producing and using an arti-
fact. By having the manufacturer bear the external costs
that result from these injuries as well as the ordinary inter-
nal costs of design and manufacture, all costs are internal-
ized and added on as part of the price of the product.
Internalizing all costs in this way, according to proponents
of this view, will lead to a more efficient use of society’s
resources for three main reasons:

1. Because the price will reflect all the costs of produc-
ing and using the artifact, market forces will ensure
that the product is not overproduced and resources
are not wasted on it. (By contrast, if some costs were
not included in the price, then manufacturers would
tend to consume resources to produce more than is
needed.)

2. Because manufacturers have to pay the costs of inju-
ries, they will be motivated to exercise greater care and
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thereby reduce the number of injuries. Therefore, man-
ufacturers will strive to cut down the social costs of
injuries, which means a more efficient use of our
resources, To produce the maximum benefits possible
from our limited resources, therefore, the social costs
of injuries from defective products should be internal-
ized by passing them on to the manufacturer even
when the manufacturer has done all that could be
done to eliminate such defects.

Internalizing the costs of injury in this way enables
the manufacturer to distribute losses among all the
users of a product instead of allowing losses to fall on
a few injured individuals who otherwise would have

On the Edge
Selling Personalized Genetics
Directly to Consumers

About 250 companies on the Internet now sell genetic tests
directly to consumers. These companies include 23andMe, Navi
genics, GenePlanet, Gene by Gene, DNA Tribes, Genelex,
Genova Diagnostics, Sure Genomics, Suracell, African Ances-
try.5% The companies ask customers to collect a sample of their
genstic DNA with a chesk swab and send it to them for testing.
During testing, most companies put the customer’s gene sample
on a small flat “DNA microarmay chip” that already containg pieces
of DNA matching known genes (or gene mutations). If one of the
customer's genes matches one of the pieces of DNA on the chip,
it binds to the DNA fragment, which creates a tiny flucrescent
glow showing that the gene indicated by the DNA fragment is in
the sample. A computer then analyzes the pattern of glowing
spots on the chip and prints out a list of the genes (or gene muta-
tiong) in the customer's sample. Sciantists have discovered a few
genes that are associated with specific diseases or personal
characteristics. Studies found, for example, genes or gene muta-
tions that are linked to cystic fibrosis, Tay Sachs disease, and Lou
Gehrig's disease, genes that increase the risk of certain braast,
colon, and thyroid cancers, and genes associated with sensation
seeking, eye color, obesity, and lactose intolerance. They also
found that some genes are more often found in psople whose
ancestors came from certain regions of the world. The gene-
testing companies say that based on these studies and their own
genetic research, they can give customers valuable personalized
information {for a price, of course).

Critics say that some companies make claims that have
ittle scientific validity. One company, Gene Planet, advertises
on its website that it provides "an individually tailored diet and
life-style plan based on a genetic analysis of sach individ-
ual . . . based on the fact that each individual possesses a
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to bear all the costs of injury. Such a distribution of
costs would seem to be more fair than imposing the
costs on a few victims.

Underlying this third view of the duties of the manu-
facturer are the standard utilitarian assumptions about the
value of efficiency. This view assumes that an efficient use
of resources is so important for society that social costs
should be allocated in whatever way will lead to a more
efficient use and care of our resources. On this basis, the
social costs view argues that a manufacturer should bear
the social costs for injuries caused by defects in a product
even when no negligence was involved and no contractual
relationship existed between the manufacturer and user.

specific genatic makeup and therefore each individual has spe-
cific nutritional needs.” Another site promises: “Based
upon . . . [genetic] analysis, Suracell recommends to each client
a personalized regimen of nutraceuticals [vitamin supple-
ments).” Thirty companies offer to identify people’s ancestry
based on their genetic profiles. One company, for example,
states: “DNA Tribes . . . uses genstic material . . . to measure
your genstic connections to individual ethnic groups and major
world regions.” Several companies offer paternity testing and
"infidelity” tests, including a British company named "Who'z
the Daddy?" Thirty-eight companies claim they test for genes
related to athletic performance, such as DNA Fit, which adver-
tises that “we test your DNA for 20 key genes to help you truly
understand your body, and how best to train for your genetics.”
For $1,500 Map My Gene offers to test for 46 distinct talents
and character traits such as optimism and shyness.

A couple of companies offer to test for compatibility between
lovers. Instant Chemistry, Inc., for example, claims on its web-
site that “scientific research has shown that relationship
markers—a combination of genetics and psychclogy—strongly
affect who we are attracted to and how successful our relation-
ships are. . . . Complementary genes resuilt in a higher level of
physical attraction and a higher likelhood of a long-term stable
relationship.” Some companies, like Chemlaba, claim to do it ali:
“With a simple saliva sample we'll help you galn insight into your
traits, from baldness {0 muscle performance. Discover risk fac-
tors for 95 diseases. Know your predicted response to drugs,
from blocd thinners to coffee. And uncover your ancestral ori-
ging.” Critics claim, however, that with a few exceptions, most
studies have shown only weak connections between genes and
specific traits, diseass risks, drug responses, nutritional or vita-
min needs, talents, athletic performance, compatibility, or
ancestral origins. Many studies that link specific genes to a dis-
ease are only preliminary, and the full picture has not yat been
worked out, while other studies conclude that many traits are
the result of complex and unclear interactions among many
genes and the environment.
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Moreover, critics say, it is wrong to tell customers their
genes put them at risk of a deadly disease without proper
counsegling, especially when the scientific studies are weak
and many other environmental, demographic, and lifestyle
factors determine actual onset of a disease. Some critics
argue that unexpected information about one's ancestry or
paternity or susceptibility to a disease could have a pro-
found and potentially harmful impact on a person. QOrdinary
consumers, critics conciude, are being sold a product that
they do not have the expertise to interpret. Howsever,
defenders of the tests say consumers have a right to know
what genes they carry and what science has learned about
those genes. Besides, some companies claim, much of
the information they provide is something that “is fun” to
know and can have little if any harmful conseguences.
The companies charge as little as $150 to test for two or
three genes, and perhaps $1,500 to test for a full suite
of genes.

WRITING PROMPT

Evaluate the Ethics of Do-lt-Yourself Genetic Testing

1. Evaluate the ethics of selling gene tests directly to consum-
ears like these genetic-testing companies are doing. What
would each of the three views of a business’s duties to
consumers say about what the companies are doing?
Under what conditions do you think selling the tests would
be ethically legitimate, and why?

2. Check out the video of the U.8. Government Accountability
Office’s undercover interviews with salespeople at direct-
to-consurner genetic-testing companies at hitto:/f/www.gao.
gov/products/gac-10-847t. Evaluate the selling practices
shown in the video.

P | The response entered here will appear in the
performance dashboard and can be viewed by your
instructor.

Submit

6.5.2: Criticisms and Defense
of the Social Costs View

Arguments for and against the social costs view deserve
much more discussion than we can give them here. The
view is essentially an attempt to come to grips with the
problem of allocating the costs of injuries between two
morally innocent parties: the manufacturer who could not
foresee or prevent a product-related injury and the con-
sumer who could not guard against the injury because the
hazard was unknown. This allocation problem will arise in
any society that, like ours, has come to rely on technology
whose effects do not become evident until years after the
technology is introduced. Unfortunately, it is also a prob-
lem that may have no “fair” solution.

Defenders of the social costs view have replied that
in reality, the costs of consumer liability suits are not
large. Studies have shown that the number of liability
suits filed in state courts has increased at a fairly low
rate.’! Less than 1 percent of product-related injuries
results in suits, and successful suits average payments of
only a few thousand dollars.’? Defenders of the social
costs view also point out that insurance companies and
the insurance industry as a whole have remained quite
profitable; they also claim that higher insurance costs are
due to factors other than an increase in the amount of
liability claims.5?

Quick Review 6.5
Criticisms of the Social Cost View

e i s unjust to manufacturers since compensatory justice
says one should compensate injured parties only if the
injury was foreseeable and prevantable.

¢ |t falsely assumes that the social cost view pravents
accldents; instead, It encourages consumer careless-
ness by relieving them of responsibility for their Injurles.

» |t has increased the number of successful consumer
lawsuits, which Imposes heavy losses on insurance
companies and makes Insurance too expensive for
many firms; howaver, studies show only a small
increase in lawsuits, and insurance firms remain
profitable.

6.6: Advertising Ethics

OBJECTIVE: Assess the ethical concerns associated with
information and persuasion in advertising

The advertising industry is a massive business. Over
$189 billion was spent in 2015 on advertising in the United
States, and $592 billion worldwide.* In the United States,
more than $58 billion was spent on digital advertising alone
and another $28 billion on mobile Internet advertising.®
There are over 6,000 advertising agencies in the United
States, and many of them employ several thousand people.

Who pays for these advertising expenditures? In the
end, advertising costs must be covered by the prices con-
sumers pay for the goods they buy--the consumer pays.
What do consumers get for their advertising dollar?
According to most consumers, they get very little. Surveys
have shown that 66 percent of consumers feel that adver-
tising does not reduce prices, 65 percent believe it makes
people buy things they should not buy, 54 percent feel
advertisements insult their intelligence, and 63 percent feel
advertisements do not present the truth.’® However,
defenders of the advertising indusiry see things differently.
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Justice based in hindsight, concern for what really makes consumers safe, and burdens placed on the producer and
insurers are three arguments against the social costs view.”-%. %

The Social Costs View Is Unjust

The major criticism of the social costs view of the manufacturer's duties is that it is unjust.
It is unjust, critics charge, because it violates the basic canons of compensatory justice.
Compensatory justice implies that a person should have to compensate an injured party
only if the person could have foreseen and prevented the injury. By forcing manufacturers
to pay for injuries they could neither foresee nor prevent, the social costs view (and the
legal theory of “strict liability” that flows from it} treats manufacturers unjustly. Moreover,
insofar as the social costs view encourages passing the costs of injurtes on to all
consumers (in the form of higher prices), consumers are also being treated unfairty since

they had nothing to do with the injuries.

The Social Costs View Contains an incorrect Assumption

The Social Costs View Places an Undue Burden

Advertising, they claim, “is, before all else, communica-
tion.”% Its basic function is to provide consumers with
information about the products available to them—a
beneficial service.5!

Is advertising a waste or a benefit? Does it harm con-
sumers or help them?

6.6.1: Distinguishing Advertising
from Other Communication

Commercial advertising is sometimes defined as a form
of “information” and an advertiser as “one who gives
information.” The definition of commercial advertising
implies that the principal function of advertising is
to provide information to consumers. However, this

definition fails to distinguish advertisements from, say,
articles in publications such as Consumer Reports, which
compare, test, and objectively evaluate the durability,
safety, defects, and usefulness of various products. One
study found that more than half of all television ads con-
tained no consumer information whatsoever about the
advertised product and that only half of all magazine
ads contained more than one informational cue.’? Con-
sider how much information is conveyed by the follow-
ing advertisements:

“Got Milk?” (America’s Dairy Farmers and Milk Processors)
“Just do it” (Nike)

“Embrace your demons” {(cinnamon-flavored Altoids)
“Think different” (Apple)

“Can you hear me now? Good.” (Verizon)




266 Chapter6

“Have it your way” (Burger King)

“Inside every woman is a glow just waiting to come out”
{Dove soap)

“It is, in the end, the simple idea that one plus one can,
and must, equal more than two” (Chrysler cars)

“I'm lovin’ it” {McDonald’s)

“The United Colors of Benetton” (Benetton)

“Before there was a Land Rover there was a dream” (Land
Rover SUV)

Advertisements often do not include much objective
information for the simple reason that their primary func-
tion is not that of providing unbiased information. The pri-
mary function of commercial advertisements, rather, is to
sell a product to prospective buyers, and whatever infor-
mation they happen to carry is subsidiary to this basic
function and usually determined by it.

A more helpful way of characterizing commercial
advertising is in terms of the buyer-seller relationship:
commercial advertising can be defined as a certain kind of
communication between a seller and potential buyers. It is
distinguished from other forms of communication by the
following two features:

1. Advertising is publicly addressed to a mass audience
as distinct from a private message to a specific indi-
vidual. Because of this public feature, advertising can
have widespread social effects.

2. Advertising is intended to induce members of its audi-
ence to buy the seller’s products. An advertisement
can succeed in this intent in two main ways:

a. By creating a desire for the seller’s product in con-
sumers
b. By creating a belief in consumers that the product
is a means of satisfying some desire the buyer
already has
Discussion of the ethical aspects of advertising can be
organized around the various features identified in this
definition: its social effects, its creation of consumer desires,
and its effects on consumer beliefs. We begin by discussing
the social effects of advertising.

Quick Review 6.6
Characteristics of Advertising

* |tis a public communication aimed at a large social
group intended to induce members of this audience to
buy the seller’s products.

* [t succeeds by creating a desire for the seller's product
or a befief that a product will satisfy a preexisting desire.

6.6.2: The Social Effects of Advertising

Critics of advertising claim that it has several adverse
effects on society: it degrades people’s tastes, it wastes

valuable resources, and it creates monopoly power. We
examine these criticisms, one by one.

THE PSYCHOLOGICAL EFFECTS OF ADVERTISING A
familiar criticism of advertising is that it debases the tastes
of the public by presenting irritating and aesthetically
unpleasant displays.® To be effective, advertisements must
often be intrusive, strident, and repetitive. Therefore, so
that they are understood by the most simple-minded per-
son, advertisements are often boring, insipid, and insult
the intelligence of viewers. In illustrating the use of tooth-
paste, mouthwashes, deodorants, and underwear, for
example, advertisements sometimes employ images that
many people find vulgar, offensive, disgusting, and taste-
less. However, although these sorts of criticisms may be
accurate, they do not seem to raise truly ethical issues. It is
certainly unfortunate that advertisements do not measure
up to our aesthetic norms, but this does not imply that they
also violate our ethical norms.

More to the point is the criticism that advertising
debases the tastes of consumers by gradually and subtly
inculcating materialistic values and ideas about how happi-
ness is achieved.® Because advertising necessarily empha-
sizes the consumption of material goods, people are led to
forget the importance of their other, more basic needs and of
other, more realistic ways of achieving self-fulfiliment. As a
result, personal efforts are diverted from “nonmaterialistic”
aims and objectives, which are more likely to increase the
happiness of people, and are instead channeled into
expanded material consumption. Consumer advocate Mary
Gardiner Jones once wrote, for example, that the message of
any television advertisement has two basic premises:

* The first is that it is by acquiring things that we will
“gratify our basic and inner needs and aspirations.”
That is, all of our problems will be “instantly elimi-
nated by the use of a product.”

* The second premise is that everyone is “externally
motivated,” in the sense that we all want to emulate
“our neighbors” or “popular successful individuals”
and that personal success comes from having external
things instead of being “the product of years of study
and training.” Advertisements lead us to adopt this
“essentially materialistic” message.&

The difficulty with this kind of criticism, however, is
that it is uncertain whether advertising actually has the
large psychological effects the criticism attributes to it.% A
person’s beliefs and attitudes are notoriously difficult to
change without their willingness to accept the message
being offered. Thus, the success of advertising may depend
more on its appeal to the values consumers already possess
than on its ability to instill new values. If this is so, then
advertising does not so much create society’s values as
reflect them,
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On the Edge
Advertising Death to Kids?

Because they end up killing 4 million of their worldwida custom-
ers sach year, tobacco companies like R.J. Reynoids have to
keep recruiting new smokers.5” Few paople start smoking after
they reach adulthood (88 percent of smokers start before they
arg 18}, 0 new racruits have to coms from the ranks of children.
As an internal report by a cigarette company stated: “Today's
teenager is tomorrow's potential regular customer, and the over-
whelming majority of smokers first begin to smoke while still in
their teens.” So in spite of a 1998 legal settlement prohibiting
cigarette promotions aimed at children, R.J. Reynolds (RJR) has
run large multi-page ads promoting & “collaboration between
Camel and independant artists and record labels" in Rofling Stone
magazine whose readers include more than 1,6 million teenagers.

Did You Try Smoking as a Teenager?

The tobacco ads featured cartoons of animals, mensters, aliens,
and space ships and references to “an altemate dimension whare
everyone waars Black Converse,” RJR has marketed Camel ciga-
rettes flavored with tastes of cocoa, Asian mint, sweet apple, and
toasted honsy. An Internal RJR memo suggested making “a ciga-
rette which is obviously youth oriented . . , for example, & flavor
which would be candy-like but give the satisfaction of a ciga-
rette.” RJIR has also promoted a new product, “Camsal No. 9"
packaged in a pink wrapper, in women's magazines whose read-
ers include a high parcentage of young girls. The number of teen
girls who now say Camel ads are thelr favorite ads has doubled
since the promotion began,

RJR and the other cigarette companies also heavily advertise
o-cigarettes, whose vapors contain formaldshyde, heavy metals,
and nicotine. Several studles have shown that smoking e-ciga-
rettes ultimately encourages users to begin smoking ordinary cig-
arattes, The legal restrictions cn advertislng of regular cigarettes

Many of us tried cigarettes when we were younger; perhaps it was a one-time experiment or a few years’ habit. Some
of us have continued smoking. We may not have thought about it when we were 13, but tobacco companies were

pitching cigarettes to us even then.
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included a high percentage of young girls.
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RJR promoted this pink-colored Camel No. 9 cigarette box in magazines whose readers

Previous Next
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do not apply to e-cigarettes, which are advertised with the same
marketing tactics earlier used to advertise ordinary cigarettes. The
cigarette companies have developed e-cigarettes with flavors that
are designed to appeal to youngsters. RJR, for example, now
sells crema-, chai-, berry-, and mint-flavored e-cigarettes.

The tobacco comparnies are spanding more money (now a
racord 90 percent of the $12.5 billion they spend on tobacco
promotions) advertising in retail stores and other places where
their ads will be visible to children, placing them at children’s eye
level or next to candy shelves. At least once a weeak, most teens
(75 percent) visit retail stores, 80 percent of which post tobacco
ads inside, and 80 percent of which post tobacco ads outside.
Advertisements for those cigarette brands most popular with chil-
dren reach 80 percent of children an average of 17 times a year.
According to the U.S. Surgeon General, cigarettes are known 1o
injure nearly every bodily organ by inducing deadly cancerous
tumors inside the mouth, lungs, throat, larynx, esophagus, blad-
der, stomach, cervix, kidney, and pancreas, and by causing
emphysema and heart attacks. Jos Tye, an industry critic, argues
that cigarette advertisernents are the most deceptive of all adver-
tisements because they use “images of independence” to pro-
mote products that cause “profound dependence,” images of
“health and vitality" to promote products that cause “disease and
suffering,” and images of “life" to promote products that bring
“death." Numerous studies show banning cigarette ads would

significantly reduce tesn smoking. However, tobacco companies
oppose ad restrictions. They argue that ad restrictions violate free
speech; that cigarette ads are not deceptive and smokers know
the risks which are on every pack and ad; that people have a
right to smoke and to have information about cigarette brands;
that cigarette ads do not make people start smoking or smoke
more but only keep smokers from changing brand; and that ciga-
rette ads do not intentionally target chilciren.

WRITING PROMPT

The Ethical Duties of Manufacturing and R.J. Reynolds

1. What, if any, are the ethical reasons why RJR should
change its promotions and what, if any, changes should it
make? Are any of the arguments tobacco companies make
in their defense legitimate? Explain.

2. What would each of the three views of a manufacturer's
duties to consumers imply about RJR's cigarette
promotions?

P | The response entered here will appear in the
performance dashboard and can be viewed by your
instructor.

Suhmit

ADVERTISING AND WASTE A second major criticism
brought against advertising is that it is wasteful, and thus
it violates utilitarian principles.® Economists sometimes
distinguish between production costs and selling costs.

* Production costs are the costs of the resources con-
sumed in producing or improving a product.

¢ Selling costs are the additional costs of resources that
do not go into changing the product but are invested
instead in getting people to buy the product.

The costs of resources consumed by advertising, critics
claim, are essentially “selling costs”: they are not used to
improve the product, but to merely persuade people to buy
it. The resources consumed by advertisements do not add
anything to the utility of the product.

Substantial uncertainty surrounds the question of
whether advertising is responsible for a rise in the total
consumption of goods.® Studies have shown that advertis-
ing frequently fails to stimulate consumption of a product,
and consumption in many industries has increased despite
minimal advertising expenditures. Thus, advertising
appears to be effective for individual companies not
because it expands consumption, but only because it shifts
consumption away from one product to another. If this is
true, then economists are correct when they claim that,
beyond the level needed to impart information, advertis-
ing becomes a waste of resources because it does nothing
more than shift demand from one firm to another.”®

Moreover, even if advertising were an effective spur to
consumption, many authors have argued, this is not neces-
sarily a blessing. E. F. Schumacher, Herman E. Daly, and
other economists have claimed that the most pressing
social need at present is finding ways to decrease consump-
tion.”! Increasing consumption has led to a rapid industrial
expansion that has polluted much of the natural environ-
ment and has rapidly depleted our nonrenewable
resources. Unless we limit consumption, we will soon out-
run the finite natural resources our planet possesses with
disastrous consequences for us all. If this is so, then the
claim that advertising induces ever higher levels of con-
sumption is not in its favor.

ADVERTISING AND MARKET POWER For many
decades, Nicholas Kaldor and others have claimed that the
massive advertising campaigns of modern manufacturers
enable them to achieve and maintain monopoly (or oligop-
oly) power over their markets.”? Monopolies, as we have
seen, lead to higher consumer prices. Kaldor’s argument
was simple. Large manufacturers have the financial
resources to mount massive and expensive advertising
campaigns to introduce their products. These campaigns
create in consumers a “loyalty” to the brand name of the
manufacturer, giving the manufacturer control of a major
portion of the market. Small firms are then unable to break
into the market because they cannot finance the expensive
advertising campaigns that would be required to get con-
sumers to switch their brand loyalties. As a result, a few
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Do Advertisements Waste Resources or Add Utility?

Critics assert that resources used in advertising are “wasted” because they are expended without adding to consumer
utility in any way. Defenders of advertising counter that information brings utility and that advertising creates a beneficial

rise in demand.” 74.75
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Advertising Produces and Transmits Information

Defenders of advertising argue that advertising does in fact produce something: it
produces and transmits information on the availability and the nature of products. Yet as
many have pointed out, even in this respect, the information content of advertisements is
minimal and coutd be transmitted by substantially less expensive means,

Advertising Serves to Produce a Rise in the Demand for All Products

large oligopoly firms emerge in control of consumer mar-
kets from which small firms are effectively barred. Adver-
tising, then, is supposed to reduce competition and raise
barriers to entry into markets.

However, is there a connection between advertising
and market power? If advertising does raise costs for con-
sumers by encouraging monopoly markets, there should
be a statistical connection between the amount of advertis-
ing revenues spent by an industry and the degree of mar-
ket concentration in that industry. The more concentrated
and less competitive industries should exhibit high levels
of advertising, whereas less concentrated and more com-
petitive industries should exhibit correspondingly lower
levels. Unfortunately, the statistical studies aimed at
uncovering a connection between advertising intensity

and market concentration have been inconclusive.”® Some
concentrated industries (e.g., soaps, cigarettes, breakfast
cereals) expend large amounts on advertising, but others
(e.g., drugs, cosmetics) do not. Moreover, in at least some
oligopoly industries (e.g., the auto industry), smaller firms
spend more per unit on advertising than the large major
firms. Whether advertising harms consumers by diminish-
ing competition is an interesting but unsettled question.

The criticisms of advertising based on its social effects
are inconclusive. They are inconclusive because it is
unknown whether advertising has the capacity to produce
the effects that the critics assume it has. To establish the case
for or against advertising on the basis of its effects on society
will require a great deal more research on the exact nature of
the psychological and economic effects advertising has.
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Quick Review 6.7
Criticlsms of Advertising Based on Its Soclal Effects

¢ |t debases the tastes of the public; but this criticlsm is
not a meral criticism.

¢ |t inculcates materialistic values; but this criticlsm
ignores the lack of evidence that advertisements can
change people’s values.

* |is costs are selling costs that, unlike production costs,
do not add to the utility of products and so waste
resources; but this criticiem ignores how advertising
can Increase consumption, which Is good; howaver,
studiss stiggest advertising does not Increass con-
sumption and, anyway, Increasing consumption is not
necessarily good.

* |t is used by big firms to create brand loyalties that let
them become manopolles or oligopolies; however, this
criticism ignores studies showing that monopoly or
oligopoly firms do not advertise more than small firms.

6.6.3: Advertising and the Creation
of Consumer Desires

John K. Galbraith and others have argued that advertising
is manipulative: it is the creation of desires in consumers
for the sole purpose of absorbing industrial output.” Gal-
braith distinguished two kinds of desires: those that have
a “physical” basis, such as desires for food and shelter,
and those that are “psychological in origin,” such as the
individual's desires for goods that “give him a sense of
personal achievement, accord him a feeling of equality
with his neighbors, direct his mind from thought, serve
sexual aspiration, promise social acceptability, enhance
his subjective feeling of health, contribute by conventional
canans to personal beauty, or are otherwise psychologi-
cally rewarding."”® The physically based desires originate
in the buyer and are relatively immune to being changed
by persuasion. The psychological desires, however, are
capable of being managed, controlled, and expanded by
advertising. Because the demand created by physical
needs is finite, producers soon produce enough to meet
these needs. If production is to expand, therefore, produc-
ers must create new demand by manipulating the pliable
psychological desires through advertising. Advertising is
therefore used to create psychological desires for the sole
purpose of “ensuring that people buy what is pro-
duced”—that is, to absorb the output of an expanding
industrial system.

The effect of this management of demand through
advertising is to shift the focus of decision in the pur-
chase of goods from the consumer, where it is beyond
control, to the firm, where it is subject to control.” Pro-
duction is not molded to serve human desires; rather,

human desires are molded to serve the needs of produc-
tion. If this view of Galbraith’s is correct, then advertis-
ing violates the individual’s right to choose: Advertising
manipulates the consumer. The consumer is used merely
as a means for advancing the ends and purposes of pro-
ducers, and this diminishes the consumer’s capacity to
freely choose.?

It is not clear that Galbraith’s argument is correct. As
we have already seen, the psychological effects of adver-
tising are still unclear. Consequently, it is unclear whether
psychological desires can be manipulated by advertising
in the wholesale way that Galbraith’s argument assumes.?!
Moreover, as F. A. von Hayek and others have pointed out,
the “creation” of psychological wants did not originate
with modern advertising.2 New wants have always been
“created” by the invention of novel and attractive prod-
ucts (such as the first bow and arrow, the first painting, the
first perfume), and such a creation of wants seems harm-
less enough.

However, although it is unclear whether advertising
as a whole has the massive manipulative effects that Gal-
braith attributes to it, it is clear that some particular adver-
tisements are at least intended to manipulate. They are
intended to arouse in consumers a psychological desire for
the product without consumers’ knowledge and without
consumers being able to rationally weigh whether the
product is in their own best interests. Advertisements that
intentionally rely on “subliminal suggestion,” or that
attempt to make consumers associate unreal sexual or
social fulfillment with a product, fall into this class, as do
advertisements that are aimed at children.

Suppa Corporation in Fallbrook, California, briefly
tested candy advertisements printed on paper on which
the word buy was written so it would register subcon-
sciously, but could not be consciously perceived unless
one specifically looked for it. Subsequent tests showed
that the ads created more of a desire to buy candy than
those printed on paper on which the word no appeared in
a similar subliminal manner.®® Manipulative ads aimed at
children are exemplified by a criticism the National
Advertising Division of the Council of Better Business
Bureaus recently leveled at a Mattel, Inc. television com-
mercial aimed at children, which mixed animation
sequences with group shots of dolls. Children who are
still learning to distinguish between fantasy and reality,
the council felt, would not be given “an accurate depiction
of the products” pictured in the advertisements.® The
council also criticized a Walt Disney Music Co. advertise-
ment of a limited-time offer that conveyed a “sense of
urgency” that children might find “overwhelming.” Crit-
ics have also claimed that television shows of animated
characters resembling toy dolls and figures that are adver-
tised on the same show are, in effect, prolonged advertise-
ments for these toys. The effect of such “half-hour



advertisements,” they allege, is to manipulate vulnerable
children by feeding them commercials under the guise of
entertainment.®* Moreover, such advertisement programs
often contain high levels of violence because their cartoon
superhero characters, such as “He-Man,” “Rambo,” “GI
Joe,” and “Transformers,” are violent. Advertising that
promotes toys modeled on violent characters or promotes
military toys indirectly promotes aggression and violent
behavior in children who are highly suggestible and eas-
ily manipulated, critics claim, and it is therefore unethi-
cal % Advertisements of this sort are manipulative insofar
as they circumvent conscious reasoning and seek to influ-
ence the consumer to do what the advertiser wants and
not what is in the consumer’s interests.¥ Specifically, they
violate the consumer’s right to be treated as a free and
equal rational being,.

Quick Review 6.8
Criticism of Advertising Based on lts Effects
on Desires

¢ Galbraith claimed advertising creates psychological
desires that, unlike physical desires, are pliable and
unfimited.

* Psychological desires are created so firms can use
consumers to absorb industrial output.

s LJsing consumers in this way treats people as means
and not as ends and so is unsthical.

* This criticism Ignores studies that suggest advertising
cannot create and manipulate desires; on the other
hand, subliminal ads can manipulate desires, and
children’s desires can be manipulated.

6.6.4: Advertising and Its Deceptive
Effects on Consumer Beliefs

The most common criticism of advertising concerns its
effect on consumer beliefs. Because advertising is a form of
communication, it can be as truthful or deceptive as any
other form of communication. Most criticisms of advertis-
ing focus on the deceptive aspects of modern advertising.

Deceptive advertising can take several forms. An
advertisement can misrepresent the nature of the product
by using deceptive mock-ups, using untrue paid testimeni-
als, inserting the word guarantee where nothing is guaran-
teed, quoting misleading prices, failing to disclose defects
in a product, misleadingly disparaging a competitor’s
goods, or simulating well-known brand names. Some
deceptive forms of advertising involve more complex
schemes. For example, bait advertisements announce the
sale of goods that later prove not to be available or to be
defective. Once consumers are lured into the store, they are
pressured to purchase another, more expensive item.

A long ethical tradition has consistently condemned
deception in advertising on the grounds that it violates
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consumers’ rights to choose for themselves (a Kantian
argument) and on the grounds that it generates a public
distrust of advertising that diminishes the utility of this
form and even of other forms of communication (a utilitar-
ian argument).?® The central problem, then, is not under-
standing why deceptive advertising is wrong, but
understanding at what point it becomes deceptive and,
therefore, unethical.

The moral issues raised by advertising are complex
and involve several still unsolved problems. Table 6.1 sum-
marizes the main factors that should be taken into consid-
eration when determining the ethical nature of a given
advertisement.

Quick Review 6.9
Deceptive Advertising Requires. ..

* An author who (unethically) intends to make the audi-
ence belisve what he or she knows is false by means of
an intentional act or utterance

s Media or intermediaries who communicate the false
message of the advertisement and so are also respon-
sible for its deceptive effects

¢ An audience who is vulnerable to the deception and
who lacks the capacity to recognize the deceptive
nature of the advertisement

6.7: Consumer Privacy

OBJECTIVE: Outline ethical and unethical business
practices as they relate to the consumer’s

right to privacy

Advances in computer-processing power, database soft-
ware, and communication technologies have given us the
power to collect, manipulate, and disseminate personal
information about consumers on an unprecedented scale.
This new power over the collection, manipulation, and dis-
semination of personal information has enabled mass inva-
sions of the privacy of consumers and has created the
potential for significant harm arising from the spread of
mistaken or false information.

Ethical Application

British Intelligence and the U.S.
Medical Information Bureau

in Great Britain, companies register with the govemment the
kind of information they will collect from consumers. A pair of
British investigators reported that businesses were collacting
highly detailed and very personal information about their
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customers, For example, the Midland Bank was given approval
to collect information about the sex (ives of customers who
were applying for insurance; another company was cleared to
collect and store sexual and political information about any of
its customers. In other instances, a retailer, W.H. Smith, had
permission to collact sexual data for "personnel and employee
administration”; a leisure cormpany, Grand Metropolitan, could
store similar information for use by its corporate lawyers; and
BT was approved to collect information about political party

Bureau {MIB), a company founded in 1802 to provide insurance
companies with information about the health of individuals
applying for life insurance to detect fraudulent applications, The
MIB currently has medical histories on about 15 mifion people.
Information is collected from the forms consumers fill out when
applying for ie insurance, the applicant’s physician, hospitals,
employment records, the Department of Motor Vehicles (DMV),
and aven interviews with employers or frisnds. Howavar, infor-
mation in these files is sometimes inaccurate, One individual

sffiliation *as a reference tool,"#
In the United States, fairly compiete files on the medical
history of consumers is maintained by the Medical Information

was erroneously reported o have AIDS and to be gay, whereas
another was wrongty reported to be an alcchokic.™

Three Elements of Communication: Participation in Deception

All communication involves three elements:

The author(s) who originates the communication
The medium that carries the communication

The audience who receives the communication.

Because advertising is a form of communication, ethical problems related to deception can be organized around these
three elements of communication.

The Author’s Role in Deception
Deception involves three necessary conditions in the author of a communication:

1. The author must intend to have the audience believe something false.

2. The author must know it is false.

3. The author must intentionally utter or do something that leads the audience to believe
the falsehood.

These conditions indicate that the deliberate intent to have an audience believe something
false by merely implying it is already a deception. They also indicate, however, that the
advertiser cannot be held morally responsible for misinterpretations of an advertisement when
these are the unintended and unforeseen results of unreasonable carelessness on the part of
the audience. The “author” of an advertisement should be taken to include not only the heads
of an advertising agency but also the persons who create advertising copy and those who
“endorse" a product. By offering their positive cooperation in the making of an advertisement,
they become morally responsible for its deceptive effects as long as they knew what they were
doing and couid have opted out of doing it.

10f3 Previous Next
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Table 6.1 Evaluating an Advertisement for Ethics

Three main factors should be considered when evaluating the ethics of an advertisement: social effects, effects on desire, and effects on
beligf. This table presents the main factors and the types of questions associated with them.

Main Faclor

interactive

Social effects

What does the advertiser intend the effect of the advertisement {0 be?
What are the actual eftects of the advertisement on individuals and on
society as a whole?

Associaled Questions

Eftects on desire
injurious desire?

Does the advertisement inform or does it also seek to persuade?
It it is persuasive, does it attempt to create an irrational and possibly

directed?

Is the content of the advertisement truthful?
Does the advertisement have a tendency to mislead those to whom it is

Check Your Understanding

The most complete files on consumers are those main-
tained by credit bureaus. Credit bureaus provide credit
reports about specific individuals to banks, retailers,
employers, and other businesses who ask for information
about specific customers. These credit reports include
information about a person’s credit card accounts, mort-
gages, bank loans, student loans, history of payments on
these with special notes on late payments, foreclosures,
bankruptcies, details about loan amounts, nonpayment of
property taxes, personal or property liens, divorce pro-
ceedings, marriage licenses, driver licenses, civil lawsuits,
preseni and past employers, present and previous
addresses, and other personal information compiled from
various sources. Currently, three main bureaus—Experian
(formerly TRW), Equifax, and TransUnion LLC—compile
information on about 150 million consumers. Every day

fresh credit data come into each bureau that must be
entered into the appropriate files. Equifax has estimated
that its staff must input some 65 million updates each day.
Not surprisingly, a study by Consumer Reports found
errors in 43 percent of the reports they analyzed.”! These
errors can result in a person being refused a loan, credit
card, or job. Beyond the problems created by errors in the
data files maintained on them, consumers worry that the
detailed information that credit bureaus compile will be
given to inappropriate parties. For example, until a few
years ago, credit bureaus would sell names from their files
to junk mailers. The potential for invading consumers’
privacy is clearly quite high. To discuss this issue,
however, it is important to have a clearer idea about what
privacy is and why consumers and others have a right
to privacy.
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6.7.1: Defining the Right to Privacy

Speaking broadly, the right to privacy is the right to be left
alone. We do not discuss this broad characterization of the
right to privacy, however, but concentrate on privacy as
the right of individuals not to have others spy on their pri-
vate life. In this more narrow sense, the right to privacy can
be defined as the right of persons to determine what, to
whom, and how much information about themselves will
be disclosed to other parties.*?

The purpose of rights is to enable individuals to pur-
sue their significant interests and to protect these interests
from the intrusions of other individuals. To say that per-
sons have a moral right to something is to say at least that
they have a substantial interest in that “something.” To
claim that people have a right to privacy, therefore,

Psychological and Physical Privacy

implies that people have a substantial interest in privacy
and see it as so important that it should be protected by
giving it the status of a right.

Quick Review 6.10
The Value of Privacy

* |t protects individuals from disclosures that can shame,
can encourage interferencs in one's private life, hurt
loved ones, and lead to self-incrimination.

¢ [t enables the intimacy that develops personal relation-
ships, the trust and confidentiality that underlies cllent-
professional relationships, the ability to maintain distinct
social roles, and the abllity to determine how others
will see us.

There are two basic types of privacy: psychological and physical.*

Start Over Swap

Interactive

Psychological privacy

0/2 REVIEWED - 0 MASTERED

Next
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Valuable Functions of Privacy

. Why is our interest in privacy considered important enough to surround it with the protection of a right? Privacy is
important because it has several protective and enabling functions.*

Protective Functions Enabling Functions

Privacy has the following protective functions:

L
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1. Privacy ensures that others do not acquire information about us that, if revealed,
would expose us to shame, ridicule, embarrassment, blackmail, or other harm.

2. Privacy also prevents others from interfering in our plans simply because they do
not hold the same values we hold. Our private plans may involve activities that,
although harming no one, might be viewed with distaste by other people. Privacy
protects us against their intrusions and thereby allows us the freedom to behave

in unconventional ways.

public.

own reputations.

3. Privacy protects those whom we love from being injured by having their beliefs
about us shaken, There may be things about ourselves that, if revealed, might
hurt those whom we love. Privacy ensures that such matters are not made

4. Privacy also protects individuals from being led to incriminate themselves. By
protecting their privacy, pecople are protected against involuntarily harming their

6.7.2: Privacy within a Business
Context

Clearly, our interest in privacy is important enough to rec-
ognize it as a right that all people have, including consum-
ers. However, this right must be balanced against the rights
and legitimate needs of others, For example, if banks are to
provide loans to individuals, they need to know something
about the credit history of those individuals and how dili-
gent they have been in repaying previous loans. Consum-
ers ultimately benefit from such a banking system.
Insurance companies that provide life insurance need to
know whether an individual has any life-threatening

——rrr e —

illnesses, and so they must have access to the individual’s
medical information, Consumers benefit from having life
insurance available to them, Thus, businesses can provide
significant consumer benefits, but they can provide those
benefits only if agencies exist that can collect information
about individuals and make that information available to
those businesses. At the same time, consumers’ rights to
privacy have to be balanced with the legitimate needs of
businesses. Several considerations have been suggested as
key to balancing legitimate business needs with the right to
privacy: purpose; relevance; informing, consent; accuracy;
and security, recipients, and uses. See Table 6.2 for details
on each of these considerations.
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Table 6.2 Business Efforts to Respect the Right to Privacy

Consideration Description

Purpose The purpose for which irformation about specific consumers is collected must be a legitimate business need. In
this context, a purpose is legitimate if it results in benefits that are generally enjoyed by the people about whom
the information is being coliected. Consumers benefit, for example, If banks are generally wiling to extend loans,
insurers are generally willing to insure them, and credit card companies are generally willing to provide crediit. This
point does not mean that a specific individual will benefit from having persenal information available to, say, &
bank, because the bank may refuse to give that specific person a loan on the basis of the person's credit record. It
merely means that consumers benefit generally from having a banking system (or cradit card or insurance systerm)
available that is willing to provide loans, and such a system requires a mechanism for collecting information on its
potential customers.

Relevance Databases containing information on consumers should include only information that is directly relevant to the
purpese for which the databass is being compiled. Thus, credit information provided to banks or credit card issu-
Ing agencies should net include information about sexuat orientation, polltical affiliations, medical history, or other
information not directly relevant to determining an individual's craditworthiness.

Informing Entities collecting information on consumers should inform consumers that the infarmation Is being collected and
inform them about the purpose for which the information is being collected. Doing so enables consumers to volun-
tarily choose not to engage in those transactions that will result in revealing information about themselves that they
do not want to reveal.

Consent A business should collect information about an individual only if that individual has explicitly or implicitly consented
to provide that information to that business and only if the information Is to be used for the purpose for which the
individual consented to have it usad. Consent may be explicit, such as when a person provides Information on a
credit card application. However, consent may be implicit, such as when a person makes a purchase with a credit
card knowing that a record of that purchase will be kept by the comppany issuing the credit card and the record
will be collected by a credit bureau. In the latter case, the very act of using the credit card constitutes acceptance
of the conditions the cradit card company imposes on use of the card, paricutarly If the credit card company has
explicitly advised the consumer that such information will be collectad and reported to a cradit bursau,

Accuracy Agercies collecting information on a person must take reasonable steps to ensure that the information they store
is accurate and that any inaccuracies called to their attention are comected. Toward this end, agencies should
allow individuals to see what information they have collected on them and allow them to bring inaccuracies to thelr
attention.

Security, recipients, and uses Agencies that collect information on specific individuals must ensure that information is secure and not revealed
to parties that the individual has not explicitly or implicitty consented to be a reclpient of that information or used
n ways to which the consumer did not consent. If an individual provides information to one business so that the
businaess can better serve that individual, it is wrong for that business to give or sell that information to another
business without the individual's consent

Web Resources

Readers who want to conduct online research on consumer view is most adequate, and why? Is one view more appropriate
issues might begin by turning to the websites of the follow- ter;aar:ntglaes others in certain marketing areas? Explain and give
ing organizations: the National Safety Council (ittp:/www. 5 who should decide {a) how much information should be pro-
nsc.org), the Consumer Product Safety Commission (http.// vided by manufacturers, (b} how good products should be, and
www.cpsc. gov), and the Federal Trade Commission (htip:/ {c) how truthful advertisemeants should be? The government?

. Manufacturers? Consumer groups? The free market? Explain
www.fic.gov). Articles on consumer law can be found at Nolo YOUF Views.

Press (http:/fuww.nolo.com) and Consumer World (http:/fwww. 3. Carefully examine two or more current advertisements taken from
consumerworld.org). Statistics on consumer injuries can be ﬂewspaﬁfs or maglzzmes ?d 328655 the e:ter;tto “;hif: tpev

. . . ) meet what you would consider adequate ethical standards for
found at Fatality A.naly sm'Reporhng sy.stem (https /ww u.).fars. advertising. Be prepared to defend your standards.
nthtsa.dot.gov), National Highway Traffic Safety Administra-
tion (http:/fwurw.nhtsa.dot.gov), FedStats (https://fedstats.sites.

( tplé . 1 Cent g;w)H alth S (.tpf //fit . P | Aminimum number of characters Is required to post and
usa.gov), National Center for © tatistics (hitp:/fuww. earn points, Aer posting, your response can be viewsd by
ede.gov/nchs), and Centers for Disease Control and Preven- your class and instructor, and you can participate in the class
tion “Injury Prevention & Control: Data & Statistics discussion.

{(WISQARS)” (http:/fwww.cde.gov/infury/wisgars/index.himl)
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1. Discuss the arguments for and against the three main views of
the manufacturer’s duties to consumers. In your judgment, which
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Case Study 6.1: Promoting
Infant Formula in the
Twenty-First Century

In July 2015 the United Nations Children's Fund {UNICEF) posted
an update on its website stating that in the developing world the
deaths of more than 800,000 children under five could be pre-
vented if mothers there would breastfeed their babies instead of
trying to feed them on infant formula.’ Babies that were exciu-
sivaly breastfed in the first six months of their lives, the update
also said, were 14 times less likely to die than those who were
not breastfed, and were significantly less likely to die from an
acute respiratory infection or diarrhea, the twe major killers of
children. The benefits of breastfeeding were particularly signifi-
cant in “developing country situations™ where diseases were ram-
pant and access to clean water and sanitation were limited.

The “developing country situations” menticned in the UNI-
CEF statement include several developing countries in which the
aggressive marketing practices of companies that manufactured
infant formula had led milions of women to abandon breast-
feeding in favor of feeding their babies the infant formulas pro-
moted by the companies. The global infant formula market is
lucrative; it was estimated to be about $45 billion in 2014 and
was expected to grow to more than $70 billion by 2019.2 A report
issued in 2013 by nongovernmental organization (NGO) Save the
Children noted:

[Tlhe marketing activities of some manufacturers has led to
infant formula being used unnecessarily and improperly, ulti-
mately putting children at risk. In 1981, the World Health
Assembly adopted a set of standards known as the Interna-
tional Code of Marketing of Breast-milk Substitutes. . . . “The
Code" regulates marketing tactics that can undermine breast-
feeding, including advertising, free samples, targeting mothers
and health clairms on packaging. . . . [T]here continue to be too
many examples of violations of the Code by some breast-mitk
substitute companies. Among the most worrying violations is
the alleged targeting of health workers with encouragement to
promote the companies’ products to mothers of young infants,?

The marketing code that had been adopted by the United
Nations World Health Assernbly in 1981 had been a milestone in
a long battle to get the companies that manufacture infant for-
mula to stop promoting their formulas in developing countries
where use of the formulas created significant risks for newborns,
That battle, which continues to the present day, had begun more
than a decade earlier.

Development of the Infant Formula Market

Infant formulas are manufactured substitutes for breast milk. The
first commercial infant formula, called “Liebig’s Soluble food for
Babies,” was developed by Justus von Liebig in 1867 to help
mathers who could not nurse their babies and whoe until then had
to rely on homemade brews of fresh cow's milk, cream diluted
with water, condansed milk, or mixtures of these combined with
corn, flour, or rice.* Over the years, other companies began to

offer their own infant formulas, and many made important
improvements to the formulas, such as adding vitamin C to pre-
vent scurvy and vitamin D to prevent rickets,

By the 1870s, 75 percent of all American babies were
being fed infant formula, and two kinds of companies were pro-
ducing and marketing the formulas: drug companies and food
companies.®

¢ The main American drug companies producing infant
formula— Bristol-Myers and Abbott Laboratories —tended to
emphasize dietary research in the development of their for-
mulas and tended to market their formulas through medical
channels: physicians, nurses, hospitals, clinics, profassional
health journals, pharmacies, and medical detail staff,

¢ The food companies—Nestlé, a Swiss company, and Bor-
den’s and American Home Products, both U.S, companies —
entered the infant formula business as a way of diversifying
the condensed milk products they weres already producing
and they tended to market their product through conven-
tional consumer-griented mass advertising and distribute
the formulas along with their other food products,

Birth rates during the 1970s in the United States and Europe
were declining, and infant formula companies turned to market-
ing their products to the developing world where birth rates wers
still high. In addition, large numbers of people in the developing
world were moving into cities and urban areas where they wers
accessible to modern mass-marketing techniques. (n growing
cities, married women often had to work outside the home and
they too were looking for ways to feed their babies while they
were at work,

All of these factors made the developing world an attractive
market to the infant formula companies. Bristol-Myers pushed
hard to extend the company’s reach into the Caribbean, Central
America, and the Philippines. Abbott Laboratories moved into
Africa and Southeast Asia. American Home Products expanded
into Southeast Asia, Latin America, and Africa. Borden's went
into Latin America, the Caribbean, and Southeast Asia. Nestlé,
which had amerged as the world’s largest producer of infant for-
mula, attempted to build up a significant presence in every
naticnal market.

As they moved into the developing world, the drug compa-
nigs continued to rely heavily on medical channels and promoted
their infant formulas through doctors, nurses, clinics, hospitals,
and pharmacies. In particular, the drug companies provided hos-
pitals with “mothercraft” nurses who dressed in white uniforms
and who promoted and distributed samples of the formulas to
new mothers along with advice on hygienic child care and feeding.

The food companies, on the other hand, tended to promote
their products primarily through intensive mass-media advertis-
ing, including sound trucks, newspapers, televigion, radio, popu-
tar magazines, and billboards. Both types of companies, however,
learned from each other, and sach horrowed and used the mar-
keting practices of the other.

Many medical personnel in the developing world were
happy to see the appearance of tha infant formulas. Prior to the
introduction of the formulas, infants in the developing world were
ragularly weaned from breast-feeding with rice water, swestened
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cow's miik, swestened condensed milk, and other supplemental
foods. The formulas provided a heatthier and preferable method
of weaning. Moreover, undernourished cr sickly mothers had not
had a readlly available and healthy alternative to supplement their
breast milk until the formulas appeared. As well, working mothers
could turn to the formulas when work outside the house made it
impossible for them to breast-feed their babies. The powdered
formulas were especially attractive in tropical regions, since they
could be storad without refrigeration,

Concerns in Developing Countries

As the Infant formula manufacturers expanded their marketing
into the developing world, health officlals began to voice concern
that the Incldence of malnutrition and diarrhea was rising among
babies in developing countries due to an increasing reliance on
the formulas and a concomitant decline of breast-feeding. In a
series of studies, Dr. Derrick B. Jeiliffe and other experts on infant
nutrition concluded that the trend toward Infant formulas was
dangerous and that breast milk was the only ideal food for grow-
ing infants because it contains both the nutrients essential to a
child's health and the antibodies that protect the child against
disease.® Moreover, they claimed, using the powdered formulas
safely required amenities wormen in developing countries often
did not have.

f a mother is unable to nurse her child, Jeliffe and others
argued, then commercial formulas would provide a safe substi-
tute orily if thay were used under sanitary conditions and accord-
ng to the Instructions provided with the formulas. In the
developing countries, they pointed out, these condltions were
often absent. Hygiene was lacking, sterllization procedures might
be difficult to employ, drinking water was often contaminated,
and many mothers werse Hliterate and so unabie to read written
instructions. The poor sconomic conditions of most developing
countries also led impoverished mothers to dilute the powdered
formulas to make them last longer, leaving the baby undernour-
ished. Dr. Jalliffe summarized these and other dangers related to
the use of infant formulas In the developing world:

We know that infant mortality Is rapldly Increasing In the devel-
oping world. We also know thet breast-fesding |8 decreasing
throughout the developing world, while sales of infant formuia
are increasing by Isaps and bounds. There is elarming evidence
thet the sale of Infant formula is leading directly to the infant
deaths, and that the formu'a industry's promotional practices
are primarlly to blame. Consider how it happens: A poor mother
with a new baby Is gently urged by “mothercraft” or “milk”
nurses at the hosplital In which the baby was born, not to breast-
fead her infant. Instead, she is told, she should adopt the mod-
am, sclentlfic Infant fesding practice of bottle-feeding formulg,
the same kind of formula advertised on the radio and on bill-
boards and flyers, with pictures of fat happy babies sitting
beslde cans of powdered formula-just the way all the better
educatsd mothers do these days. Unaware that the "nurse” was
belng pald a commission to sell the formula, the mother takes
her *expert advice,” allows her breast milk to dry up and takes
the baby home with free bottles and nipples and several cans of
formula generously provided by the hospital. Alas, she s lliterate
and cannot read the Instructions that tell her to sterlize the

bottles, the nipples, and the water that she mixes with the for-
mula, Even if she could read, how is she to carry out the steril-
ization procedures on her three-stone stove? But the water
supply is contaminated, and soon the baby develops dlarrhea.
That lowers hig ability to absorb nutrients from the formula.
Then, of course, the formula given by the hospltel rapidly runs
out, and she finds that It is very expensive to buy. So she does
not buy encugh, and extends it with too much contaminated
water. Now the infant has malnutrition added to his Intestinal lll-
ness, and between them, he dies of mainutrition and dehydra-
tion. In order to make a profit on this hitherto untappead market,
the Infant formula Industry, especlally Nestié S.A., has adopted
deceptive hard-sell promotional practices (ncluding undermin-
ing the mother's confidence in her abllity to produce enough
milk for her baby) that deliberately disrupt the new mother's
breast-feeding in order to sell thelr product, That disruption was
the cause of that child's death , . . by malnutrition.”

Dr. Jalliffe estimated that infant deaths in the developing
world directly or indirectly attributable to the use of infant formula
might be as high as 10 milion per year, However, other experts
estimated that infant deaths attributable to the use of infant for-
mula numbered about 1.5 million babies a year.

Organizing to Address Issues
and Marketing Practices

In 1974, War on Want, one of several NGOs that had begun to
address the issue, published a pamphist entitled The Baby Kifler,
which drew attention to the activities of the infant formula compa-
nies in the developing world, Several of the examples of how the
companies were promoting their products involved Nestlé, which
by now was the major distributor of infant formula, A year later,
another NGO, the Third World Action Group, reprinted the pam-
phiet in Switzerland with the title Nestié Kills Babies! Nestlé imme-
diately sued the group for libel. Although Nestlé won the suit, the
judge at the end of the trial publicly and strongly reprimanded
Nastlé for its actions and imposed a token fine of 300 Swiss
francs on the publishers of the pamphilat. But the public trial had
attracted the attention of the media, and the issue was being
publicized throughout the world.

Critics of the infant formula companies focused on two mar-
keting practices of the companies:

1. Intensive consumer advertising that Implied that the use of
infant formula was nutritionally or socially superior to breast-
feading

2. Use of medical personnel (or people dressed like medical
personnel) to endorse or promote the infant formulas directly
to new mothers

Doug Clement, one of the founders of the Infant Formula
Action Coalition {NFACT), an NGO addressing the issue, said ina
public statement that during his own investigative travels through
developing nations, he had seen how the companies promoted
their formulas. In Thalland and Nigeria, he said, large advertise-
ments of the formulas were plastered on the sides of trucks; in
Barbados, Bristol-Meyers advertised its *Enfamii” on the back
cover of the telephone book; in the Philippines, color posters on



the walls of hospital matemity wards showed healthy babies rnext
to Nestle's formulas. Infant formula ads made up about 14 per-
cent of all radio ads in Kenya, 80 percent of which were for Nes-
tie's Lactogen. In Malaysia the companies hired “Mothercraft
nurses” to work as sales people in clinics whare they approached
new mothers, talked about feeding their babies infant formula,
and passed out samples {o the mothers. Because they wore
white uniforms, the mothers may have thought the Mothercraft
nurses were medical personnel and so accepted their recom-
mendations as the “modern, healthy and Western way to feed
babies.” ¥ Over time breast feeding came to be seen as an old
and vulgar tradition, while bottle-feeding was accepted as a
modemn status symbol.

Many NGOs by now had become concemed with the issue
and were dernanding that the infant formula companies stop seall-
ing their formulas in regions where their use created risks for
newborns. Others argued that advertisements and labels should
state explicitly that breast-feading was superior to using the for-
mulas and that the formulas were not equivalent or comparable
to mother's milk. To demonstrate that many companies failed to
explain that using a formula was inferior to breast-feeding,
anocther NGO, the Interfaith Center for Corporate Responsibility,
reported that it had analyzed the labels on several cans of infant
formula available in stores in Guatemala and that the labels read
as follows when translated into English:®

SIMILAC —American Home Products

“There is ne food equivalent that more closely resembles the
milk of healthy well-fed mothers. SIMILAC With Iron, Similar to
Mother's Milk.”

WYETH $-26 —American Home Products

“Nourishes the baby like the mother’s breast. S-6: A superior
food for the infant, offers the baby all the formula he wants, just
as if you were giving him the breast.”

NAN—Nestié

“Maternal Lactation is the most adequate for the baby but in
case of its total or partial absence, or if for other reasons it is
necessary to replace or complement it, you can use NAN
with total confidence, a powdered food guantitatively and
quaiitatively similar to mother's milk, for use right from the
infant's birth."

Companies Respond

The infant formula companies responded in several ways to the
criticisms, Some declared that women of developing nations
should be allowed the sarme freedom of choice to use the formu-
las that women of developed nations had and it was wrong to
deny them that freedom; others argued that the real problems
were poverty, iliteracy, and contaminated water, and that they
were not responsible for these factors.'® A spokespsrson for
Nestl§ declared that the criticisms were an "attack on the free
world’s economic systern” and that a “worldwide church organi-
zation, with the stated purposs of undermining the free enterprise
system, is in the forefront of this activity."! Representatives of the
drug companies claimed that withdrawing infant formulas from
the developing world would create even greater problems for
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those women who could not nurse their babies. For example, a
spokesperson for Abbot Laboratories said:

fin cases] related to maternal disease, infant deformities, serious
liness, prematurity and inadequacy of breast-milk . . . a formula
may be necessary to complement or replace breast-milk if the
child is to progress normally. . . . [Moreover,] women of low
socloeconomic status in developing countries are often mal-
nourished . . . they produce an at-risk newbom of low birth
weight in up to 50 percent of the cases. . . . If fed solely at the
breast low birth weight infants begin to exhibit signs of growth
retardation, reduced activity and other symptoms of serious
mainutrition at about three months. . . . The infant's poor state
of malnutrition is associated with higher susceptibility to infec-
tion and disease. . . . Over time we believe it wil become
ncreasingly clear that a high-guality infant formula, closely pat-
termed after breast-milk and fed with breast-milk may be nuiri-
tionally preferable for many infants.'?

Angther way the infant formula producers responded to their
critics was by adopting codes of ethics that addressed the infant
formula issue. For example, Nestlé and several food companies
farmed the Intemational Council of Infant Food Industries (ICIF) and
pledged to adopt a code of marketing ethics. The code the mem-
ber companies of the ICIFI adopted stated, in part, the following:

—Product information for the public will always recognize that
breast-mik is the feeding of choice . . . Product labeling will affirm
breast-feeding as the first choice for the nutrition of infants . . .

—Explicitly worded instructions and demonstrations for product
use will be provided. . . . In cooperation with health authorities,
professional communications and educational matertals will ba
provided o caution against misuss . . .

—Individual contacts by mothercraft personnel and issuance of
complimentary supplies of breast-milk substitutes will be in con-
sultatlon with medical or nursing personnel, . . . Mothercraft per-
sonnel will support doctors | . . and will not discourage mothers
from . . . breast-feeding. 3

The ICIFI code, howaver, did not address how the compa-
nies should or should not promaote their formulas to mothers, nor
whather the formulas should be distributed, made available, and
sold to mothers who might not be able to use them correctly.

Abbott Laboratories and the other drug companies did not
belisve that the ICIFI cods adequately addressed what they
claimed was the major problem: advertising the formulas directly
to consumers. Abbott Laborateries developed its own code of
ethics that stated, in part, the foflowing:

* W believe that unsupsrvised, direct promotion of infant feeding
products to mothers can unjustly impe! them to make decisions
concerning tha care and nutrition of thelr bables for which they
may lack adequate medical or nutritional knowledge. Therefors,
we do not advertise our products through general circulation
magazines, directories, newspapers, radio, television, bill-
boards, and other public mass media.

* We do not encourage use of our products where private pur-
chase would impose a financial hardship on the family, or where
inadequate facilities for preparation constitute a hazard to infant
health.
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International Baby Food Action Network

In 1979, many of the NGOs campaigning against the infant formula companies had joined together to form the
International Baby Food Action Network (IBFAN), a coalition of groups dedicated to protecting mothers and children
from the risks associated with infant formulas. Once the 1981 International Code of Marketing of Breast-milk
Substitutes had been adopted, IBFAN organized a network of 200 groups located in 196 countries to monitor whether

the companies were abiding by the code, %1% 16.17.18,19,20
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boycott of Nestlé in 1988,
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in 1988, IBFAN published the first of its State of the Code by Country reports, which detailed how
the infant formula companies were implementing the 1981 code. The findings of the report
were disappointing. The companies were not only continuing their intensive promotions of
infant formula, but many were doing so in direct violation of the requirements of the code.
Particularly troubling was that IBFAN's monitoring revealed that the companies were “flooding
health facilities with free and low-cost supplies of their formulas.” Aiso troubling was an
announcement by the United Nations’ World Health Assembly that it was concerned by
“continuing decreasing breastfeeding trends in many countries.” Nestlé, especially, seemed to
be a repetitive violator of the code. So significant were the violations that IBFAN resumed the

Previaus Next

¢ |f any contact with mothers is made . . . it must be with the
explicit agreement of a health care professional. Samples are
supplied only to professional health care personnal at their
request. . ..

¢ Qur product label and printed instructions, in addition o stress-
ing the impertance of breast-feeding, will emphasize the need
for accurate, proper proportions in preparing the formula. Picto-
graphs as wall as the written word will be included in appropri-
ate language.?!

The Need to Move Further toward a Solution
Like the ICIFI code, the Abbott Laboratories code did not address
the guestion of whether the formulas should be made available
and sold to mothers unable to use them correctly. Abbott Labo-
ratories, like the other infant formula companies, often distributed

its products through grocery stores and other retail cutlets where
they could be purchased by anyone, Although the drug compa-
nigs also sold their products through pharmacies, in most devel-
oping countries anyone could purchase any pharmaceutical
product without a prescription.

The codes did not satisfy the companies’ critics. Thousands
of babies, they said, were still dying every day because the drug
companies continued to aggressively promote their formulas to
wormen who were unknowingly putting their children’s lives at risk.
Consequently, in 1977 INFACT organized a worldwide boycott
against all Nestlg products, charging them with marketing infant
formula in the developing world in ways that wera leading to the
deaths of hundreds of thousands of babies. Dozens of NGOs
around the world supported the boycott. Nestlé was a natural
target for INFACT. With revenues of approximately $10 billion in
1977, Nestlé had become the world's largest food-processing
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Importance of Breast-Feeding and Risks Involved in Using Infant Formula

By 2016, medical research had firmly established the enormous health benefits of breast-feeding for babies in both
rich and poor countries. It had also established the equally significant risks associated with using infant formulas,

particularly during the first six months of a newborn’s life.
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importance of Breast-Feeding

Newborns given breast milk in the first hour of their lives were up to three times mere likely
to survive than those breast-fed a day later; compared with babies that are exclusively
breast-fed for the first six months of their lives. Babies who are not breast-fed are 15 times
more likely 1o die from pneumonia and 11 times more likely to die of diarrhea. Babies who
are not breast-fed at all are 14 times more likely to die compared with those who are
exclusively breast-fed, while babies who are only partially breast-fed are 4 times more
likely to die. Several studies have shown that breast-feeding a baby is associated (later in
that child's life) with higher performance in intelligence tests, improved academic
performance, increased long-term earnings and productivity, reduced obesity, and
reduced incidence of diabetes. Studies have also shown that mothers whe breast-feed
have a significantly lower risk of breast cancer and ovarian cancer, and that current rates

Study on the Benefits of Breast-Feeding

Risks involved in Using Infant Formula

of breast-feeding prevent about 20,000 deaths from breast cancer each year.

company and sold more infant formula in countries around the
world than any of the other infant formuia companies.

The growing awareness of the issue prompted the United
Nations to address the problem. In 1981, after working on the
issue for many years, and after intense lobbying from numerous
NGOs as well as the infant formula companies, the United Nations'
World Health Assembly adopted the Interational Code of Market-
ing of Breast-milk Substitutes. A full 118 nations voted to adopt
the code; only the United States voted against it. The code banned
all direct promotion of breast-milk substitutes and set out require-
ments for labeling and marketing infant formulas by the infant for-
mula companies. Specifically, the cods stated that infant formula
companies would not promote the formulas directly to the public,
either in hospitals or stores; they would not give their formulas to
mothers as free samples or gifts, nor provide them to maternity
wards or hospitals for free or at subsidized or discounted prices;
they would not give the formulas to health workers as gifts; any
information about the formulas they provided to health workers

would be restricted to factual or scientific information and would
not be misleading; they would not promote the formulas to heakth
workers nor would their salas people make any direct contact with
mothers; they would not promote any of thair other drinks or foods
as appropriate for babies! they would label their products with
directions that were in a language mothers could understand and
that provided clear health warnings; they would not idealize the
formulas nor idealize the use of infant formula; they would not use
pictures of babies on the labels of their products.28

The code was voluntary, and initialty only a few dozen
nations passed legislation mandating the code. Nevertheless,
most of the drug companies pledged to abide by the code.
Although Nestlé at first refused to adopt the code, in January
1984, the company finally succumbed and agreed it would imple-
ment the code in developing countries. In response to Nestlé's
agreement, INFACT agreed to suspend the boycott, but vowed
that they would continue to monitor whether the companies were
abiding by the code.
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Where We Are Today

By 2018, the athics of promoting infant formulas was being ques-
tioned not just in developing countries, but in all countries.

WRITING PROMPT

Evaluate the Ethics of Infant Formula Marketing

1. How did the marketing strategies of food companies such as
Nestié differ from those of drug companies such as Abbot Lab-
oratories? How did the code of the International Council of
infant Food Industries (ICIFI) fit the marketing strategies of the
food companies, and how did the code developed by Abbot
Laboratories fit the marketing strategies of the drug companies?

2. Assess whether it would be ethically right for the infant for-
mula companies to withdraw their products totally from the
developing world, basing your assessment on the probable
costs and benefits of withdrawing, the way that withdrawal
would impact the rights of stakeholders in the developing
world, the justice of withdrawing, and the impact that with-
drawal would have on the obligations of caring.

P | The response entered here will appear in the performance
dashboard and can be viewed by your instructor.
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Case Study 6.2: Reducing
Debt at Credit Solutions
of America

Doug Van Arsdale began Credit Solutions of America {CSA) in
2003 in Richardson, Texas, with five employess.?” Eventually, the
company moved its headquarters to Dallas, grew to more than
1,000 employses in several states, and had tens of thousands of
customers enrolied in its debt-reduction programs. Cormnpany

revenues in 2007 were $77,354,088, double its 2006 revenues
of $40,333,517, When Van Arsdale founded CSA, he used his
own funds and developed its programs, processes, and proce-
dures on his own. In 2007, the company won the prestigious J.D.
Power and Associates award for “An Qutstanding Customer Ser-
vice Experience.” Why is it that such an outstanding company, so
devoted to serving its customers, was sued by the attomey gen-
erals of sight states for customer fraud?28

CSA was part of the “debt settlement” or “debt manage-
ment” industry. Dabt settlernent companies halp consurners who



have accumulated a large amount of debt and who are now
unable to continue making monthly payments on their dabt and
who also cannot pay their debts off in full. 2 One option for such
consumers is to file for personal bankruptey in a faderal court.
Filing for persenal bankruptey stops all collection efforts by credi-
tors and allows a judge to hava the debtor's assets so'd to pay off
as much of his debt as possible, and then to issue a court order
that sliminates any remaining debts. When a debtor reaches the
point of bankruptey, he or she wil usually have little or no assets
eft, s0 creditors often get nothing. Bankruptcy, in effect, alows a
person who has been overwhalmed by debt t¢ have his or her
debts forgiven and to start over with a clean slate. However,
bankruptcy has some long-lasting serious consequences. The
bankruptcy will stay on a person's credit report for 10 years, and
during that timae it will be aimost impossible for the person to get
a loan, get a credit card, buy a home, buy anything on credit
{e.q., a car), and get life insurance. It will also make getting & job
difficult. Because of these sericus negative consequences, most
debtors are reluctant to file for bankruptcy and wall first try to find
some cther way to settle ther debts. That is where debt settle-
ment companies come in.

There are several categories of debt settlerment companies:

+ Some debt settlement companies provids traditional “credit
counseling,” which consists of showing ther customers how
to put togsether a budgst and a plan for paying off their debts,
and helping them work with creditors to reduce their interest
rates or their penalty fees,

e (Other debt settlement companies provide “debt consolida-
tion loans,” which provide the customer with a single loan
that they use to pay off all their other debts. The loan allows
repayrment over several years so that each month's payment
is low encugh for the customer to afford,

¢ Athird category of debt settiement companies provide “debt
management,” which consists of negotiating directly with the
customer’s creditors on behalf of the customer. They may try
to convince the creditors to reduce the customer’s monthly
payments to an affordable level, usually by making the pay-
off pericd longer but sometimes by forgiving part of the debt.

However, these options seemed inadequate to Van Arsdale.
Before he founded CSA, he had spent nine months researching
and studying the industry.3® He discovered, he said, that there
was a need for an *effective alternative to both bankruptcy and
consumer credit counseling.” The main problem, he said, was
that “in our society, most customers with debt problems are
treated poorly [and] | saw that consumers needed someone who
was exclusively on their side.” So he decided to establish a differ-
ent kind of debt settlement company, one that would provide
more vigorous help to consumers who were being swamped by
their debt.

The Debt Settlement Business Mode!

CSA initiated a fourth category of debt settlement companies.
This fourth category consisted of companies that engage in an
aggressive kind of debt relisf that tries to fores creditors to reduce
the customer's debt. Companies in this category work prirmarily
with customers who have unsecured debt {i.e., debt that is not
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backed by an asset such as a house, a car, or shares of stock)
that the creditor can repossess if the custorner cannot repay the
debt. Since the main form of unsecured debt is credit card debt,
most of CSA’s customers had credit card debts that they couid
not repay and whose monthly payments they could no langer
afford. A person was required to have had at least $6,000 of
unsecured debt to bacome a customer of CSA.

Debt sett'ement companies operate by suggesting to their
customers that they stop making all monthly payments on their
unsecured debts.®! CSA told its customers that atthough it could
not legally advise them to stop paying their craditors, the CSA
“program” would not work unless they stopped making pay-
ments. Customers wers instructed to open a savings account
and each month to deposit there the money they would have
used to make their payments. They were also asked to agres to
let CSA handie all contacts with their creditors from that point on,
After several months of failing to make their regular payments, a
customer's debts normally would go into default and the credi-
tors wou'd begin demanding their money, calling and writing let-
ters trying to collect, and even threatening to sue. After a period
of time, the debt settlsment company, CSA, would contact the
creditors and negotiate a substantial reduction of the loan, per-
haps suggesting that if the loan is not reduced the creditor may
not gst any of their money back because the customer may file
for bankruptcy.

Although creditors are unwilling to discuss reductions when
they are getting their menthly payments, they are more open to
doing so when they are not getting any money from the customer
anyway—which is why this kind of debt management works only
if customers stop making payments on their debts. In many
cases, creditors at this point will agree to a settlement (i.e., agree
to reduce the debt), perhaps by 30 percent, but very often by as
much as 40 percent or even B0 percent, depending on the cir-
cumstances and the skills of the negotiator. This part of its pro-
gram was a feature that Van Arsdale’s company often advertised
on its website:

Debt ssttiement specifically reduces your current outstanding
total balances 40-60% . , . A typical settlement can be accom-
plished within 36 months or [ess with a [ower monthly payment
than any other debt rasolutions option . . . More than 200,000
people from every walk of life have entrusted us to help them
become debt free. Credit Solutions is the industry lsader, man-
aging more than $2.25 billion of debt for our clients.®?

if the negotiations are successful, the customer's dabt is
reduced to a level he or she can manage but without the negative
consequences of a bankruptcy. The customer uses the money
he or she has been putting in a savings account to make a bagin-
ning lump-sum payment to the creditor and then usually gets
back to making monthly payments. Often the reduced debt is low
encugh for the customer to pay off in a matter of months.

In return for its services, CSA charged a fee of 15 percent of
the total debt the customer wanted reduced, and the customer
paid this fee in three large payments made in the first three
months and then in smaller monthly installiments spread cver the
next 14 months. CSA took these monthly fees out of the savings
account the customer opened when he or she first stopped pay-
ing creditors. CSA began drawing its fees out of the customer’s
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savings account at the beginning of the program, which was right
when the customner would stop making monthly payments on his
or her debts, but before the debts had defaulted and so before
CSA was to begin to actively negotiate settiements. CSA did not
start to negotiate with creditors until several months later when
the creditors would be anxious to get at least some of their dett
back, and the customer had saved up enough money to make
the initial lump-sum payments creditors demand.

Marketing and the Use of CSA Services

Customers signed up with CSA by callng one of its salespeople.
The company had twice as many people working on sales than
people working to resolve its customers’ credit problems. The
company gave its salespeople a script to follow when talking to
customers, although the company also advised salespeople: “We
ara NOT EXCLUSIVELY SCRIPTED! Formulate your own artilery
of rebuttalsi Don't be a robotl Be creativel™ The sales script
asked salespeople 1o explain that CSA's dabt settlement was
better than debt consolidation or credit counseling and that debt
settlernent would “dramatically reduce your debt and get you out

Customer Experiences

in 3 years or less.” if a customer were to ask, "Will | gat sued?”
the script suggested a response: “We want to reassure the client
that there is nothing that can happen that we will not try to assist
them with." If a customer wers to ask, "What is this going to do to
my credit?” the script suggested asking, “What's your current
credit scora?" which was designed to distract the customer from
his or her own guestion since most consumers did not know their
scora. The salesperson might also say, “After you're out of the
program, your score will be as good if not better than it is now.” If
the customer were to ask, “Can you guarantee that my creditors
will settle with you?" the script suggested answering, “We guar-
antee our service fee because we know that your creditors wilt
negotiate a settlement with us. {Let them know that we are cur-
rently building relationships with as many creditors as possible.)
Some craditors actually set aside certain days of the week just to
work with us. Notice, we do not say we ‘don't guarantes,” but
rather tell them what we can and do guarantee.”

Van Arsdale felt that his company was able to provide help
right when indebted consumers were at their lowest. “That's
where we come into play and ultimately make a difference,” he

Some CSA customers posted comments online about their experience with the company.®

interactive
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One of CSA's satisfied customers posted a comment about her experience with CSA on
ConsumerAffairs.com, a website that collects comments about debt settlement:

I lost my job ... and joined Credit Solutions in June 2009 after trouble paying all my credit
card bills. ... The first six months of the program was the hardest. | was receiving
creditor calls, letters, etc. since | [had] stopped paying my monthly credit card bills. . ..
Then, after 6 months an offer came in from a credit card | owed over $5K on ... and | was
able to settle my first account for less than half of what | actually owed. A few months
later | paid off two more accounts ... so | personally think it has been worth it. ... Plus

| have already saved twice as much as their total service fee ... it is not easy, and yes
your credit score will be destroyed, but in my situation, it seemed like the only way to get
out of debt. Paying the rent and buying food for the kids seemed more important than my
credit score at the time. —Tiffany of Orlando, FL Feb. 9, 2010
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Customers’ Accusations and CSA’s Defense against Accusations
Examples of the different types of problems faced by customers and explanations of how CSA handled them are

included below.?" 38 3%
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Dissatisfied Customers Lodged Complaints with the Better Business Bureau

In the middle of 2010, the Better Business Bureau (BBB) noted on its website that it had
received more than 1,400 complaints about CSA during the previous 36 months. According to
its report on CSA posted on the BBB's website, “customers complasn that paying the company
fee and following the debt negotiation program does not reduce debt, as stated by company
representatives. As a result of the program, customers complain, they have an increase in
debt, due to late fees or additional interest and negative credit reporting.”

Previous Next

said.3* Moraover, the company had even become a helpful
resource for the creditors themselves. “Working with us on behalf
of our mutuat clients is very beneficial to them,” he noted. *They
save time and money that would have been spent on ineffective
collection efforts.”

The methods that CSA used to get creditors to reduce their
customers' debts put congiderabie stress on the customers.
When a customer stopped making his or her monthly paymeants,
craditors started calling constantly, sending threatening letters,
and adding “late fees” and other penalties to the dabt. Later
creditors may have tumed the debt over to a collection agency,
which was even more aggressive and harassing to the custorner.
Eventually, the customer could have been threatened with law-
suits, or the creditor would get a court order that allowed it to
“gamish” {to take) part of the customer’s wages. Aliso, the credi-
tor would report the customer's failure to pay his or her debt to a
credit agency so the customer's credit rating fell, which made it
much more difficult for the customer to get credit in the future. In

the extrame, the creditor could have actually sued the customer.
Nevertheless, although the process was traumatic, the final out-
come had the potential to leave CSA's customers satisfied.

Complaints and Responses

A website called Debt Consofidation Care opened a forum entitfed
“Credit Solutions—Is it 8 scam company?” and quickly received
over a hundred posts. Some were favorable to the company, such
as that of the writer who had aimost finished paying off his debts
and who “had nothing but good things from them.” However, most
comments were negative, including one from a writer who signed
up with Credit Solutions and then was harassed daily by debt col-
lectors and threatened with lawsuits unt! “1 was near suicidal."®
Doug Van Arsdale, who remained CEO of GSA until 2012,
said in a statement that CSA “subscribas to the highest ethical
standards” and remained focused on its customers.*® The com-
pany, he said, “treats them with respect and assists them with
getting their lives back in order, regardless of their situation."’
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WRITING PROMPT o _

The Ethics of C8A's Business Practices

1. What stakeholders were affected by CSA's business prac-
tices? Explain the ethics of CSA's activities hy assessing how
it traated thoss stakeholders.

2. Which complaints made against CSA by customers and others

could have been the result of misunderstanding how CSA car-
ries out its debt-reduction activities? Which complaints, if any,
cannot be explained as the result of misunderstanding how
CSA carries out lts debt-reduction activities?

3. In your judgment, should it be illegal for companles to attempt
to settie or reduce customers’ debts in the way that CSA
atternpted to do?

4. Suppose that CSA charged no mora than it was able to

recover for its customers, up to a set maximum charge of, say,
$2,000. Would this change make its treatment of its customers

ethical? Why or why not?

> [The response entered here will appear in the parformancaj

dashboard and can be viewed by your instructor,
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Summary

1. Consumers confront a wide array of problems, includ-

ing dangerous products, deceptive selling practices,
products that are poorly made, warranties that are not
honored, deceptive advertising, and invasions of pri-
vacy. In some ways, the most serious of these is the
problem of product safety. Some have argued that
product safety should be left to the market since manu-
facturers will make safer products if consumers demand
higher safety. However, these arguments wrongly
assume that consumers are fully informed about prod-
ucts and capable of weighing risks rationaily. Moreover,
many consumer markets are monopolies or oligopolies
that limit consumer choices. Since markets cannot be
relied on to provide safety, businesses have an obliga-
tion to ensure their products are safe. There are three
main views concerning the obligations businesses have
to provide consumers with safe products: the contrac-
tual view, the due-care view, and the social costs view.

2. The contractual view assumes that the relationship

between a business and its customers is a contractual
one in which the business and its customers bargain as
equals. The obligations of the business are to comply
with all the express and implied claims the business
makes about the reliability, service life, maintainabil-
ity, and safety of its products. In addition, the business
must not misrepresent the product and must not
coerce its customers in any way. However, businesses
have no obligation to provide any safety measures
beyond those they explicitly claim their products have.
The problem with the contractual view is that many of
its key assumptions are mistaken. The maker of a
product, for example, does not directly bargain or con-
tract with consumers who buy the product from a
retailer; moreover, both the maker and the retailer
have much more expertise and knowledge about the
product than consumers.



