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3. What information would you ury to abrain throngh discovery in the following
cases? What methods of discovery would you use to abrain that information?
A. A chitd was riding on the Ferriy wheel at an amusement park. Somcthing

matfunctioned and the seat in which the child was siding dropped 40 feet
to the ground with the child in ir. The fall seriously injured the child. As-
Sume you are the childs parent.

B.Inez is 4 guest at a hotel. She returns to the hotel after an vening oul.
While she 15 walking to her hotel room she trips in the lobby. She claims o
have suffercd two broken ribs, a pairful injury to her back and a broken
ankle. She further claime the hotel js at fault and sues for 31,000,000, As-
Sme you are the vice president of the hotel and are responsible for over-
seeing legal cases.

Web sites that will enhance vour understanding of the material in this chapter inclade:

http/fwww.courtty.com Couart TV maintains this exciting and interactive site. It
nciudes clips ot gavel-te-pavel coverage of newsworthy trials and provides
information about currenr tepal cases covered by the media,

hitp:/fwwefindlaw.cam This site contains updates on legal news and many links to
sltes covering a variety of legal ropics including how to find a lawyer and me-
diation.

http:/www.adrorg This is the site for the American Arbitration Assoviation, which

organizes arbitrations for disputants who wish to utilize this method of aleer
native dispute resolution.

hitp:/fwww lectizw.com Once on this site, write in the scarch box “alternative dis-

pute resolution™ and then click on “Do If” for a plethora of information
about arbitration and mediation,
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Civil Rights and
Hospitality Businesses

Chaprier Quitine

Tiserorduction Exempt Esrablishments
The Civil Rights Act of 1964 Ewzending Chil Rights Protecrion
Enforcing the Act Righes of Deapristors
Itredntion

Discrimination, the act of tresting some people difterent from and less favorably
than others, is manifested primarily in two circomstances:

1. Access to places of public accommaodation; and

2. Employment.
This chapter addresses the first circumstance, while Chaprer 14 addresses discrigi-
nation in empioyment.

A variety of business establishiments open to the public are included within the
definition of a place of public accommodation. While the various laws that
protect zgainst discrimination define “place of public accommodation™ differenely,
vireually sl such taws include horels and restaurants within the definifion. )

According to comnion law, a hotel with vacancy cannot refuse accommoda-
tions 1o any guest desiring 1o stay at the inn (a few exceprions are discussed in
Chaprer 10, “Rights of Innkeepers™). Because rravelers need rooms in which ro
stay while they are away from home, hotel accommodations are viewed by the law
as quasi-public, creating a duty on the part of innkeepers ra accepr all transients
who come seeking accommodations,

The rule had its origin in earlier times when, anlike the large number of
lodging facilities available in most localities today, hotels were few In number and
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tocated at signihcant distances #:om each other. [+ a guest was not provided with 2
room at ane hotel, the distance to the next could be censiderable. Before the
advent af the car, when travel was done by horse-drawn coach, a would-be gaest
denied accomnodations at one inn might need to travel well into the mght befine
reaching the next. The roads were rudimentary and fraughr with robbers and other
dangers. The rule mandating thar innkeepers with vacancies accept all guests
protected people from the vagaries of sighttime travel,

Untit the 19605, the common-law rule was fargely ignored in southern hotels
which regularly practiced discrimination, particularly against biacks. Most wronged
guests were discouraged from bringing lawsuits, in part because of the cxpense
involved.

This common-taw rule did not appiy to restavrancs. Before the advent of ehvil
rights laws—statutes that prohibit discrimination—a restzurant owner could
refuse to serve any person, including blacks and other minorities, withowr violating
the law. Many restauram proprietors Jid discriminate.

In the attermath of the Civil War, Cangress passed the Civil Rights Act of
1866, which contained cerrain civil rights protecrions. The invent was 1o imple-
ment the constitutional mandate of equal protection of the faws. Relevant to Aos-
pitality law is section 1981, which reads as follows:

All persons within the jurisdiction of the Uhired States shall have the same right
n every State and Territory to make and enforce coneracts --. 2rd to the full and
equai beuetit of all laws ... as is cujoyed by white citizens. .. |

These early civil rights protections were seldom honored or enforced prioy 1o
the passage of the Civil Rights Act of 1964 4 ventury lates,

In the 1980 diserimination based on race wias, regrertably, prevalent in our
country, particularly in the South. Restaurams, hotels, theaters, schools, and masny
other public places withheld services from blacks; they were not permitted access
to facilities available to whites. Blacks were denicd the right to vate and were
torced Lo ride in the back of buses and wains. Er was not a proud time in the his-
tory of the hospitality industry o the Unired States.

In 1954, the United Stares Supreme Court decided the landmark case of
Brown v. Boavd of Education of Topeka, Kansas. (A landmark decision is a ruling
by a judge that sets an important precedent, sometimes marking a turning point in
the interpretation of law.) In the Brown decision the Supreme Court declared
school segregation unconstitutional. The ruling invalidated the practice of “sepa-
rate but equal™ accommodations, which in practice were rarely equal, and paved
the way for integration of insticutions opern: to the public.

Despite the cowre’s ruling, many poblic facilities resisted integration. In
respanse, blacks accelerated their enduring struggle to achieve freedom and
equality. Some of their methods included freedom marches publicizing the black
community’s discontent with public facilities that disregarded the Jaw mandating
integration; sit-ins ar lunch counters during which blacks oceupied stools re-
served tor whites; freedom rides in which blacks occupied seats on bnses and
trains designated for whires; and vorer-registration drives during which blacks
were cacousaged ro challenge the practice of restricting the voting rights of

minorities.
3%

PR

Scupe of the Civi Kig

The Civil Righis At af ooy

Against this backdrop Congress passed the historic Civil Rights Act of 1964 {(here-
after “the Act™).? Civil rights are the personal rights chat derive primarily from the
Constitution. These include freedom of speech, treedom of contract, privacy, and
due process, 16 name a few. The Act as originally passed oatlawed discrimination on
the basis of four protecred classes—race, color, religion, and national origin—in faur
types of establishments: hotels, restaurznts, places of entertainment, and Zas
stations, A subsequent amendment added gender to the list of prozected classes,

The general intent and overriding purpose of the Act was to end discrimination in
hospitality facilities open to the pablic, thereby reducing the unfairness and humiliazion
of racial bigotry as wel as eliminating the difficulty and inconvenience diserimination cre.
ated for blacks who wished to dine out or travel, The Act set the stage for evernpal de-
segregation and a new social order. Tt was the death knell of Jitn Crow, the name given
to the uneyual wreatment of blacks in education, social institurions, and transportation
that until the Act was passed had been sancdoned by either law ar maditon. No longer
could hotel awners refizse to provide rooms to blacks, No longer could a resesurant pro-
vide sit-down service for whites and reserice blacks to take-out service. No longer could
restaurants set aside a particular room or area and shepherd all black customers to it,
keeping them separare from the white diners.

As far-reaching as the Act is, it left some gaps, For example, iz did not originaily
cover discrimination based on gender, and it stitl does not protect marital starus,
disabifity, or sexual orientation. Bars are not expressly covered, nor are stores or
schools. To remedy these omissions, most states have passed their vwn laws extend-
ing protection to groups and Facifities not covered by the Act. Further, discrimina-
tion based on disability is now prohibited by the Americans with [sabilitics Act, a
federal Taw that becamse effective in 1997

In addition to the Ciil Rights Act of 1964 this chapter wilk discuss:

® What is protected by state statutes;

® The Americans with Diisabilities Act;

= Exceptions to civil rights laws {permissible discrimination); and
® Implications of these statutes for service-industry managers.

Is Actof 1904
The Act as otiginatly passed by Congress outlaws discrimination in places of pabiic
accommadation based op any of four factors:

m Race;

u Color;

& Religion;

= National origin.

a2 USC§ 20067 or g 29
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Ta be illegal under the Act, the diserimination must occur in one of four gypes of
establishments. and then only if the facilivy is engaged in interstate commerce. The
fourr places covered are:

1. Lodging establishments for transients {as opposed to apartment buildings);
Dining facilities;

Wb

Places of entertainment; and
4. Gasoline stations.

Interstate commerce means business transactions berween people or companies
from two or more states. This requirement will be explored in more detail later in
this chaprer.

The term Aiscrimination, as used by the Act, means dendal of access 1o goods,
services, facilities, and accommedations on the same terims as others enjoy.

To achieve the gos! of ending discri mination, coutts construed the Act broadly
1o include within its reach the maximum number of incidents of discrintinarion. A
single chreumstance of Hlegal discrimination violates the Act; @ partern of diserimi
narory canduce i3 not requiced,?

The following is a discussion of the places where the Act prohibirs
discrimination.

Ladotg Tor Transienis

Overnight accommodations covered by the Act inchade, “any inn, hotet, motel, or
otirer establishment which provides lodging to transient guests.” Transients are
people passing through a place for only a brief stay or sojourn.

Courr decisions have determined thar the following cstablishments are cov-
ered by the Ace. places that rent rooms nor only by zhe night but also weekly (but
not the more permanent relationship of fandlosd and tenant), YMCAs which 1rad)-
tonally have offered overnight accommodations, trailer parks that rent (o short -
term guests, and cottages at beach resorts,

The dining facilities covered by the Act are “any restaurant, cafeteria, lunchroony,
lunch counter, soda fountain, or ather facility principally engaged in sclling food
for conswmption on the premises .. ifits operation affects [interstate | commerce. ™

Court decisions have determined thar the foliowing establishments are in-
cluded: drive-in restaurants, recail-store lunch vountess, sandwich shops, hiach
counters at golf courses, food facilities ar hospitals, and similar eseablishments, On
the other hand, a food store sovh as 7-1 1., which sells ready-ta-eat food but does
not provide facilities for on-premises consu mprion, is not covered by the Act, Like-
wise, Doming’s Pizza, which does not sell food primarily for consumption an the
premises Lt rather is in the business of delivering pizzas to be earen in customer’
homes, is not covered.

FEugrhes v Miarc ity By, 479 F-Supp, 534 (Wis, 1979) 4 5

il

The Act prohibits disceimination in “any motion picture house, theater, concert
hall, sports arena, stadium or other place of exhibition or entertainment™ thae
“atfects comunerce.” The catch-al) phrase “places of entertainment® includes bath
establishments that present shows for viewing by an zudience, such as a sports
stadivm or an auditorium staging a rock concert, and establishments that provide
recreational or other activities in which patrons actively participate, such as howl-
ing allevs. Also included are health spas, beach cfubs. and golf clubs.

Not included as a place of entertainment is an aieplane. In one case a black
plaintiff dlaimed to have received inferior service from the fhight attendant. Plain-
uH alleged that her request for a pillow was ignared by the attendant who
nanetheless provided a pillow for 2 Caucasian passenger. Plajnriff also chaimed that
she was excluded trom in-tlight beverage service. She reported the problem ws the
supervising attendant. When the supervisor confronted the allegedly offending at-
tendant, the latter reportedly responded, “I am so tired of those uppity Niggers, ™
The plaintiff sued, claiming discrimination outlawed by the Act. The court held
that the airline was not one of 1he entities expresshy referenced in the Act. Said the
court, *I The airkine} is in the transportation business., not the food service indus-
try. Any food sales are ascillary to [the airline” ransportarion business "

Lo another case an franian airline passenger was subjected to a manual search
of his luggage because, per the ticketing agent, he had an Irenian passport. He
sued chiming a violation of the Act. The court dismissed the clim noting rhat the
stature chearly defineates the entities covered as places of public accommadation
and they are fimited ro lodging facilities, eateries, places of entertainment and
vehicle service stations. Said dhe court, “IN]Jone even remotely resembles an air-
fine, or indved any orher vehicle or mode of transportation.”

Note: While the law mav not provect the plaintiffs in these suits, ethics and
good costmmer relations should dictate courteous and egaal treatment for all,

A hospitality business muost affect interstare commerce to be covered by the Act,
Why is this so? As we discussed in Chapter |, when our country was formed the
states were very ealous of a strong central government. The Fou nding Fathers had
their distaseeful experiences under England’s autocratic sule in atind when they
crafted che Constitution. As a result they gave 2 grear deal of lawmaking authariey
to the states. The only powers given to the federal povernment are specifically
listed i the Consdrution and are called e delegared powers, Congress, te fegsia-
Live hody of the federal government. can only pass laws that address the delegated
—u:s.ﬁﬂm‘

One of these areas of authority delegated o Congress Is interstate vommerce,
which is business donc between people or conipanies from wo or more states. Al-
though Congress can pass laws desling with interstate commeree, it does nor have
the authority to ontlaw discrimination in businesses that are purely local. Those
establishments are poverned by stave or fueal Jaw.

4/
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ALl

Most of the guests ar a hotel are travelers and seme will undoubtedly be from our of
state. Thus, hotels normally satisfy the requirement of affecting interstate commerce.

RESTAURANTS

A restaurane affects interstate commerce if it serves interstate wavelers or if a sub-
stantial portion of the food it serves was transported from out of state,

SERVING INTERSTATE TRAVELERS

Unlike hotels, tood establishments normally da not inguire whether their pratrons
are residents of the state or from another state. The courts have devised certain
rules to determine whether a restaurant serves interstate travelers, including the
following. A dining facility focared near a fedezal highway and 2 coffee shop in a
hotet have been deemed to serve interstate travelers. In ane case, a restaurant in
Puerto Rico argued that it was not engeged in intersrate commerce, noting that ic
was ot located at an airpart or on an interstaze highway, However, the restaurant
was located in a primary tourist arez near several large hortels. ‘The court held thar
the restaurant™s location was sufficient evidence that it serves interstate travelers,’
If an catery advertises in 2 magazine delivered to hotels and morels for disteibution
o guests, or advertises on the radio, the facility qualifies because the magazine and
radio adverdsements typically reach out-of state readers and listeners,

Foop MOVED IN INTERSTATE COMMERCE

A dining facility thar does not serve interstare travelers will nonetheless be covered by
the Act if a substantial portion of the food it serves is imported from another state,
Althongh the Civil Rights Acr does no provide a rest for determining “substantial,”
precedents provide guidelines. Cases have heid that, where ingrediens in three of
four food items sold by a snack bar (hot dogs, hamburgers, milk, and soft drinks)
were trom out of state, the “substantial portion” test was satisfed # In another case
the requirement was met because 46 percent of an establishment’s purchases con-
sisted of meat baught from a local supplier who puarchased it from outside the stare
Alsor qualifying as substantial was the purchase by a snack bar ac a beach ciub of syrup
from outside the state that was ased in Coca-Cola beverages. Many of the purchases
at the snack bar were for cold drinks, and Coca-Cola was the miost popular.®

PLACES OF ENTERTAINME

A theater or stadiurm affects interstate cotsumerce if it regolarly preseets movies, per-
formances, exhibirs, athletic teams, or other sources of entertainment that originate

# Dawiel v Pawd, 395 U5 298, 23 L. Ed. 2d 318, 8¢ S.C. 1697 11969
* Ktzenheck v, McChoyy, 379 1.5, 294, 13 1.Rd.2¢ 290, 85 $.Cr, 277 ¢ 1964)
@ Llnited Szares p, Lanvisdomone Swim Clad, 894 F, 2d 83 (Penu. 1990) FAP

Ketief

in other states, A theater group imposting traveling shows qualifies. Golf courses
that purchase out-of-state carrs, pro shop invenrory, rental equipmene, or related
items fikewise qualify. Similarly, in one case rhe facility of a vouth foorball associa-
tion was deternuined to be 2 covered place of entertainment because all its Sports
equipment was manufactured ourside the state.

A bar or luunge qualifies as a place of entertainment if ie provides recreational
facilivies such as a plano, fukebox, shuffleboard courr. paol table, or television set.
If these iters are manufactured outside the stare, the bar or founge will be bound
by the Ace.

The Act provides lisnired relief for people who have been denied equality of ser-
vices. Money Is 1ot recoverable as a remedy under the Act. { However, a mistreated
plaintiff may qualify for monetary remedies under other antidiscrimination laws.”;
The possible remedies under the Act include only the following:

L. lujuncrive relisf. An injunction is a court order thar requires a defendant to
refrain from doing a particular aet. In civil rights cases, an injunctien usaadly
orders the offending person or business to stop discriminating. It is 4 preven-
tive meastire that guacds against fatre injuries rather than affording a rem-
edy for past wrongs.

2. Ressonably artarnicy’s fees charged by the attorney for a successful plaintiff.
"This is unusual in the law; in most bwsuits the parties pav for their own attor-
neys. Even a successtul plaintiff is noomaily not entitled to collect artoraey’s
fees from the defendant. The reason for allowing reimbursement for Jawyer's
fees in cases Involving civil rights violations is the legislature’s recognition of
the imporrance of eradicating discriminarion. By eliminating attoraey’s fees
25 a dererrem for bringing a civi rights lawsuit, victdms of discrimination are
more likely to pursue the wrongdoers.

mm Enfording the Act

Many faciliies that had discriminated before the passage of the Act failed to
comply with the new law. Many sought to challenge the Ac’s fegality. Indeed, the
constitutionality of the Act was rested nmediately after ity passage in two Jand-
mark cases involving recaleitrant proprieiors who resisted rhe law,

Esiablishing Jurisdution

The first case challenging the Act involved 1 motel The plaintifi, x 216-raom
motel in Adanta, Georgia called the Heare of Atlanta Mortel, refused to rent rooms
to blacks, When charged with viclating the Act, the motel claimed it was not en
gaged in interstace

mimerce and therefore application of the Act to its business

1998 WL 1605830 (Ala. 1998}
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exceeded congressional power. The evidence established that the motel in guestion
did solicit guests from ourside the state of Georgia through various national
advertising media and that i also maintained over 30 bilthoards and highway signs
within the state. The motel accepted convention trade from outside Georgia, and
appraximately 75 percent of registered guests were from ovr of stare, The coust
held the application of the Act to the motel was consritutional, noting that the
evidence proved the motel served inverstate travelers.®

The second test case of the Act’s constitutionality involved a family-owned
restazant in Birmingham, Alabama—QOllie's Barbecue—which catered to a family
and business trade with only take-our service available for hiacks. The restauraat
was accused of violating the Act, and in response denied 1hat it was engaged in in-
terstate commierce. The restaurant purchased much of its mear and other products
from out of state. The court upheld the application of the statute ta the eatery.
conclading that Congress acted within it power to protect and foster intersate
commerce by extending the coverage of the Civil Rights Acr 1o restaurants that &
ther serve interstate travelers or purchase food from our of state.?

The hotel and restaurant involved in these landmark cases both argued that it

they were tequired to serve blacks they would tose a substantial amount of business
from whites who did not wish 1o dinc with blacks or stay in 2 hotel chat
accommuodated them, The districy (lowee) courts accepted this argument and barred
government officials from enforcing the Civil Rights Act against the businesses. The
United States Supreme Court, which granted certioran in both cases and heard the
appeals, rejected loss of business as a justification to avoid the mandates of the Act
The high coure noted that enforcement of the Act should instead increase business
by enlarging the potential clivatele. Enforcement would also achizve the desirable
outcome of expanding interstate commerce. As the court said,
A comparison of per capita speading by Negroes in restaurants, theatees, and like
establishments indicated less spending, after discounting income differences, in
areas where discrimination is widely practced... . This diminutive spending,
springing from a refusal (o serve Negroes und their rogal Joss as customers has ... a
close connection to interstate commerce. The fower Customers a restaurant enjoys
the less food it sells and consequently the less it buys. Morcover there was an im-
pressive array of zestimony thar discrimination in restaurants bad a direct and
highly restrictive effect ypon ingersiate wravel by Negroes, This resulved, it was said,
because discriminazory pracrices prevent Megroes from buving, prepared food
served on the premises while on a wrip, except in isolated and unkempe reszanranes,
and under most unsatisfaceory and ofeen unpleasant conditions. This obviousty
discourages travel and obstructs interstate commerce for one can hardly travel
withour earing. Likewise, it was said, that discrinznation deterred professional, as
well ap skilled, people from moving neo areas where such practices occurred, and
thereby caused industry 1o be reluctans ro establish there,

As discussed in the following sections, the Act continues to be vigorously
caforeed.

¥ Huawt of Atbessts Motel, Tne. 1 United Seafrs, 379 D8, 241, 13 LEd.2d 258, 85 § Cr. 348 { 19645
* Knrsenbock v MeClogr, 379 U8, 294, 13 L.E4.2d 200, 85 5.0t 377 (1904

Racial Discrimination

Refusing to permit anvone to enter an establishment because of race constitutes a
violation of the Act. in a 1996 serilement of 1 Louisiana case, a Louisiana night-
club owner admitted the club discriminared against blacks, The case arose when a
white woman, cut for the evening with two friends—one black and one white—
walked to the entrance of the nighrciub to see if it was open. Meanwhile, her rwo
friends waited in the car. When the bouncer advised her the bar was open, she and
ker friends parked the car and sought entry. They were then advised they would
not be admitted because the club was hosting a private party. Later that evening
the white woman returned o the club alone and way admitted. After she reported
the incident to law enforcement, the government sent two pairs of FBI agents, ane
white couple and one black couple, o the nighiclub. The latier was denied entry
while the former was admitted,
1In the settlement of the case, the bar owner agreed to stop violating the Civit
Rights Act of 1964, train employees in civil rights law reguirements, and advertise
that the bar is open to alf races. Said a prosecutor involved with the case, “Over
three decades ago, Congress spoke for all decent Americans by making it illegal o
exclude people from [restaurants and bars] because of their skin color .. America
must have zero 1akerange for racial. discrimination. ™
In another case, several blacks clzimed 1o have been victims of discrimination
of the admission policies of @ well-attended restsurant and nightclub called the
Glass Menagerie. The plaintitfs claimed they were kept waiting in line ourside rhe
club while white people were admirted ahead of them. The plaintiffs’ protests to
employees were ignored. Two former doormen testified they had been instructed
o discourage black customers feom coming vo the facility because the owner be-
lieved they did not spend as much maney as whitw customers, they bothered white
female patrons, and they were not big tppers. The courr, finding that this consti-
tuced discrimination, stated,
The court would like to belicve that chese discriminatory acts occurred through
shortsightedness rather than malice. The court is oprimistic ther voluntary cor-
rective action will be promprhy raken o eliniinare all vestiges of discrimination at
the Glass Menagerie. Even so, however, and even thongh the discrimination was
sporadic, compelling public interests require the immediate issuance of injunctive
relief [2 court arder prohibiting any further discrimination].1t
Action by a restaurant manager in refusing to serve a group of racially mixed cus-
tomers, escorting them out of the restaurant, locking the door behind them, and
then aflowing Caucasians o enter likewise constitutes illegal discrimination.1?
The Civil Rights Act was violated by a restanrant that required blacks, but not
others, to prepay for their meals while the customary practice was for customers to

101996 WL 6696% (1996); Department of Justice News Release, *Two Lou
the Dieparzraent of Justice to Open Their Doors to Afi

PILS. w Glass Monasgervie, Ine., 792 FSupp. 139 {Ky. 1988)
2 Laroche 5 Denas's Ine., 62 ESupp. 2d 1375 {Tha, 1999) —.ﬁm

na Nighrctubs Apree witd:
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pay after the meal had been consumed.'d However, requiring alf customers 1o
prepay for their dinners does aot constitute illegal discrimination, even though
prepayment is contrary to niermal practice, 4

In anather case the evidence was sufficient for the plaintff to avoid sumne
judgnent in favor of the defendant restaurane where plaintif, wha were African
American pateons, were not greeted when they entered, and werc ignored for o
hait hour while white patrons were readily greeted and seated,

CAUCASIANS ARE ALSC PROTECTED

The Act protects not just minorities, bur rather all people. This is demonserated in
a case in which a Korean restaurant refused to seat and serve plaimtiff O Conpor,
“2 male of Ruropean descent.” When O Connor sought service, he was advised by
the restaurant host thar the restaorant was a private club and since O’Connor was
not a member he could not enter. O°Connor returned a month fater with “another
white male” and was again refused service. Thereafier on two oocasions of which
the plaintift was aware, Korean males who were nonmembers were seated and
served ar the restavrant. On other oocasions, two white males and a black fenale
sought service and were denied becanse they were not members.

[ response to the plaintiff’s lawsuir claiming a vielation of various civil right
taws, the restaurant argued that only members of 4 racial minority are protected
and therefore the white plaintiff conld not sue. The court rejected this <laim, hold-
ing that “a white person, just as a noawhite,” is protecied by the seatutes. The
restaurant’s motion e dismiss plaint

" case was denied.

POOR CUSTOMER SERVICE

Case law also teaches thar the Civil Rights Act does not remedy all perceived
wrongs. Instead, it proteces only against disaiminarory denial of the right to enter
a covered facility and receive service. Ceriain indignities resulting from inferior
service are not covered,

In one case the plaintift, a black male, entered 1 Burger King and ordered
breakfast. He was the first i lize. Several white men entered the line behind him.
The employee serving the food stopped waiting on the plaintifl and artended o
the others. Whea the plaintiff complained to the assistant manager, he left his of-
fice and prepared the plaintiff’s order, Upon receiving his order, the plaintiff paid
and left. In this action, the plaintiff claims the delay in his service was the result of
racial discrimination.

The court dismissed the plaintiff™s case stating, “In the instant case, plainuiff
was not denied adniittance or service—his service was merely slow, While incon-
venient, frustrating, and all too conimon, the mere fact of slow service in a fast-feod

¥ Bobiire . Ragr, ne. 19 F Suppdd 512 (N.C. 1998); See also Facksan v Wagile Hows, Ins, 413 FSupp,
E338 (f3a, 20045

g Steak N Shake, bir, 35 F. Supp.2d 882 :Fla. 1998} L«P

W In (PClumanr w Qe 3080 Strert Restaensnnir € vrg 1995 WL 354504 (K.Y Fu9s;

restaurant does nog, in the ey
civil vighes "

s of this Coury, ¢

c 1o the level of vinlating one's

In Case Example 3-1 the court similarly finds that bad service does not consti-

file discrimination.!”

Sherman v.
Marriott Hotef Services, inc.
A17 F.Supp.2d 609 (Md., 2004)

The Flainkff. Marcus Sherman, whe is Africars-
American, was locked out ot his rpom at a
Batimore hotel while attending a professional
conference in March 2003 when his room key
became demagnelized. Unhappy with the
freatment he received from hotet employees i
abtaining a rew key fand in later complaining
abolt i), ke filed this action for damages and
injunctive relie! ... pursuant to ... the Civil Rights
Act of 1964, .

(TMhe facts are as follows ... Plaindiff attended a
professional conference at the hotel fram on o
about March 5 through March 7. 2003, On the
evening of Masch 5, plaintiff worked out it the batel
gyem until after 11.00 p.m. When he returned to his
foom from the gym, his electronic key card had
Become daragnetized and woud not unlock the
door. Plairtift, dressed in alhletic garb and sweating
from his workout, went to the front desk to obtai
assistance and'or & new key. At the front desk,
plaintif interacted with a white employee, Darren
Kesr

# is undisputed that defendant's lock-out policy
requites that a guest digptay identification
matching the name in hotel recoerds in order 1o
obtain a new key. Under circumstances such as
those facing plantiff on March 5. in which the
guest's identification is in his (locked) room,
the polioy requires that the guest be escorted
fe the room by hotel secwsity 1o obfain the
identification,

According to plainti, the interaction between
plalntiff and Kerr at the front desk was not
pleasant, Plaintiff, wha alleges that It took ug 10 19
Minutes or 5o for Kerr to oblain assistance from a

Flupp. 3¢ i IO

- Brewesry, Int, 98 B Su

Ine R4E F Supp TR (La. 1994]

security oflicer to escort plaintifl 10 his room,
regards certain statements of Ker ("You could
have coma in off the street .. ) to have
manfested a racially insensitive, If not raciafly
discriminatory, attitude, [n any event, an African-
Amarican security officer eventually escorted
plaintiff to his room. Kerr had apparently instrucied
plabntiff o return to the fromt desk after he had
produced identificatton to the security officer o
relrieve a replacement key, however, the security
officer left plaintiff in his room and returned alone
1o the front desk to retrieve a new key for plaintiff.
The replacemant key was delivered o plaintiff's
rGant.

Apparently, plaintiff's decision 1o sue for
damages based on the March 5 incident was made
as a rasult of what he leamed the naxt night during
dimer with some of his professional colieagues.
Specifically, plaintifl learmnsd that a white female
professional acquaindance had checked into the
hetel the day before plaintiff chacked in. ie. on
March 4, 2003. Later on March 4, that colieague
had locked hersalf out of her room. When she werd
{o the front desk for assislarce. the same front desk
emgloyee who had checked her in immediately
reissied an additional key 1o her, without
demanding dentification, and in viclation of the
hotels written lock-oul policy. .. .

As a matter of faw, printiff enjoyed the benefits
and privileges, on the vary same terms and
conditians, of the contractual relationship affered by
the defendant to any prospective guast. As & matter
of law, the fact that an individuat employes of the
hotel deviated from the undepited policy of the
hotet i respect to lock-outs (by reissuing a key to 2
quest who had recently checked in and who was
recognized oy the employee) is nat remotely
probatve of a claim of race discrimination based on
procf that such an exception or daviation from the

{enntinusdy

sk o W fils Flokse, fxc, 313
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policy was not made (by a different hotel employes)
when plaintift was locked out of hig reom. However
uapleasant plaintit's interachons with hote! staff on
the nightl of his lock-out might have been, ... no
reasonable jurer preperly instrucled on the law
¢ould reascnably conclude that application of a
facally neutrat lock-oul policy, which requires that a
guest be escorted 1o his room for identification, asg
applied to plaintiff on March §, 2003, constitutad an
act of ractal discrimination . Moreover, this

conclusion is not remotely calfed into question by
undisputed praof that on some occasions. whether
pursuant 1o an unofficial or nformal “poticy
exception,” or through the ad hoc and episodic
deviations from the policy by individual employess.
which Comman sense suggests are virtually certain
o veeur, some guests are provided replacement
keys without dispiaying identtication. Accordingly,
defendart & entitled to summary judgment.

CASE QUESTIONS

1. What facts did the Court consider 1o be most impostant m reaching its defarmination that tha plaintizt
was not discriminated against based upon his 1ace?

2. Do you agres with 1he decision? Why or why not?

PROPRIETORS DISCRETION ON MULSIC SELECTION

In another case the plaintiff, a black patron of a dance bar, claimed the bar™s owner
discriminated against blacks by discontineing rap music and phaving rock-and-roll
to induce black patreas 1o leave. Employees of the restaurant restitied that the
manager would relf the disc jockeys thar it was “too dark in here” when it was
thought there were oo wany blacks in the bar. In response. the dise jockevs at-
legedly bepan playing “hard rock-and-roli™ musie, which was 1ot the favored
music of many blacks. The court dismissed the case, noting that the manggey did
not refuse the plaiigiff admittance to the bar or service while he was there. Said
the court, “A bar’s music selection cannor be grounds to find thar it engages in
discriminatory condact.”™!®

REFUSAL OF SERVICE BECAUSE WOULD-BE CUSTOMERS CALSED
A Distureance 18 NOT DISCRIMINATION

If 2 customer is refused scrvice for reasons other than race, religion, color, or na
tonal origin, the refusal does not vielzte the Civil Righirs Act of 1964, Three black
sisters were dissatisfied with the service rhey received at a Burger King and left,
They lazer returned with their mother to complain to the manager., ite doing so
the mocher became contemtions, manifested by yelling, screaming, waviog her
arms, and grabbing the manager’s arm. T avoid further disturbance the manages
called the police and refused to serve them. The mother swed for discrimination

Hernandez v, Erfenbusch
368 F.Supp. 752 (Ore. 1973)

At tnal, a preponderance of the evidense years. The plaintitls i these cases are ali U.S.
showed the following: The setting for both cases is  citizens, mast of them native barm, Some two yeais

but the court rejected the claim. The manager had the right to refuse service
because of the disturbance the mother caused ®

NATIONAL ORIGIN DISCRIMINATION

A rvestaurant that refuses to serve would-be customers based on national origin, or
a hotet thar denies a room for that reason, is engaged in illegal discriminatfon.
Mational origin reiers to the covntry from which one's ancestars came. For exani-
pley a person’s national origin might be French, Canadian, or Puerto Rican.

To sue successtully for national origin discrimination,, plaingff must show thar
defendant treaved plaingff differendy from others who did not share the same
ethnicity. In a recent case practisioners of Falun Gong, a spirituza! belief system whose
members are persecuted by the Teople’s Republic of China (hercinafier PRC,
learned thar the former president of PRC intended to visit Flouston, Texas. They
auade reservations at the same hote, causing it 1o overbook. By necessity, on the dace
of the PRC president’s arrival, the horel institared its *walk policy™ whereby it moved
some guests to nearby hatels. Plaintiffs were among those transferred. The plainzifts
claimed discrimination on the basis of national origin. Denving the claim, the court
noted that the former president’s staff were Chinese and at least some of them too
were moved fram the booked hotel. Further, plaintitfs presented no evidence that
the hotel did nov *walk™ non-Chinese parrans, nor was evidence presented that the
hotel offered plaintiffs unequal diernate accommeodarions.

A persor’s primary language is an important past of, and flows fram. his or er na-
fional arigin. Therefore, discrimination based on language is often viewed as dis-
crimination based on national origin in violation of the ivil Rights Act of 1964,
The following case involves discrimination against Spanish-speaking bar patrons,
Sinee thwe Act does not cover bars, the court could not rely on the Act ta stop the
tavern from discriminating. Instead, the coure creatively ased different federal faws
that grant all citizens of the United States equai rights to enter contracts and pur-
chase property. The proprietor in this case violared those Iaws by limiting the rights
of the Spanish-speaking patrons to purchase beer.

CASE EXAMPLE 3-2

the same--a community of apptoximatety 8,500
pereons in which more than 2,000 Mexican-
Americans have been Bving for at least the tast faur

(continued}

Bl o Burger King Corp, 46
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ago, the defendants, owners of the Taffrail Tavern
{Tavesrn”), issued these ordars to their bartendars:

You are instructed to ebsesve the folfowing. .. .

11. Do aot allow a foreign language o be used
at the bar, if it interferes with the reguiar trade. If
thera shouid be a chance of a problem, ask the
‘Problem’ people to move 1o a tabie and urn the
juke Dox up. (Use house monay).

The rationale for this poficy, as explained by its
fermulatoss and enforcers, is that the tavern has
many Anglo and Chicano pabrons, with attendarnt
triction between the two groups caused by the
dislike: by some of the locai white populace of the
“foreigners” in their midst. According to the
Erlenbiisches, the tavern's owners, the language
rule as carrfed aut by them and their employees
sarved everyone’s interests by accommodating
baoth Angle and Chicano custorners and snsuring
peacetul cordinuance of the tavern business. The
cemplaints concerning Spanish spoken at the har
attegadly stem from fear on the part of the white
clientele that the Chwcanas are talking about
them, it was in this aimosphere ridden with
mistrst and apprehension: thal the following
incidents occurred.

On August 23, 1872, Gilberto Herander and
Abel and Alfredo Maldonado went o the tavemn
where defendart Krauspick, the bartender,
served them beer. While drinking, the three men
bagan conversing in Spanish, their native tongue.
Anglo customers, who were aiso silting at the bar,
were “initated” and complained i Krausnick. She
advised the Chicanos that # they persisted in
speaking Spanish, they would have 0 go o a
boothy o leave the premises.

Hernandez and the Maldonadas took issue with
these orders and an argument ensued. Krausnick
poured out their remaining beer and refused to
refurtd any money. The police were called, the
plaintiffs lefi peacefiutly,

Two days later, the scene was reenacted with
different plaintiffs and an additioral ihree
antagyonisls, Krausnick “pulled” the beers of
Gonzalaz. Perez and Vasguez, who were then
followed out of the tavern and assaulted by
dafersdants Salisbury, Dunn, and Clary, three
Angic> regular customers. Clary was subse-

guently trigd and convicted in state court for
battering Gonzatez over the nght eye with a fire
extnguisher. {Gonzales was the only plaintift
who was physically struck.)

Defendan Krausnick testdied that she agreed
with ard ngly enforced “Rute 11, Clary, Dunn
and Salisbury concurred, saying they knew of the
e and wholeheartedly andersed il John
Erienbusch testified he adopted the policy simply
¢ avoid trauble and to presarve his license

CONCLUSIONS OF LAW

... In examining the praclical eflst of the tavern's
poficy against the speaking of foreign languages
at the bar, it is obvious that it amounts o patent
racial disorirnination against Mexican-Amer =
who constitute about one-fourth of the tavern's
trade, regardless ot an oceasional visit by a
cuslomer able 10 speak another language. The
raie’s resuits are what count; the intent of fe
framers in thase circumstances i irefevant . {n
the inslant case, Rule 11, as interded and
apphied, deprives Spanish-speaking persons of
their rights to &y, drink and enjoy what the tavern
has to offer on &n equal footing with English-
speaking consumers.

Plaintiffs’ rights ... to the full and aqual banesit of
all laws and proceedings for the security of person
and property as is enjoyed by te citizens have
been viotated. Lixewise, pk fls have been
denied their ... guarantee that {a]ll cilizens of the
United States shal have the same rght . 1o .
purthase ... personal property... . Just as the
Constitufion forbicls banishing biacks to the back
of e bus so as not 1o arouss the racial animosty
ot the preferred white passengers, ¢ alsc forkids
ordering Spanish-speaking patrens o the “back
pooth or out" to aveid antagonizing Englsh-
speaking beer-dnnkers.

The lame justification that a discriminatory
poiicy helps preserve the peace 15 as
unacceptable in barooms as it was in buses.
Catering 1o prejucos out of fear of provoking
graater prejudics only perpetuates racism, Courts
faithiul 1o the Fourteenth Amendment witl not
permit, either by camouflage or cavalier
treaiment, equal protection so t be grotaned.

CASE QUESTION

1. WWhat can the Erlenbusches do legally 1o address tha friction between the Anglo and Chicana

patrons?

50

wAm:.QMOEm LASCrunmmaiion

Similar to racial discrimination, o successful case of religiouns discrimination
requiees a showing that service was refused, Where service is offered but a
requested accommodation of one’s religious practices is refused for good reason
unrelated ro religion, the Act has not been violated.

In an Idaho case, the plaintiff was a rournament golfer and member of the
Church of Jesus Christ of Larter-day Saints, Due o religious beliefs, the plaintit
did not play golf on Sunday. The club’s tournaments were customarily plaved on
Saturday and Sunday. He requested an ajrernate playing schedule, but the club re-
fused. He sued, claiming a viofation of the Act. The club claimed thar to give the
plainciff an alternate schedule would create complications and expense, making the
adminisrrarion of the tournament more difficult. Among the problems would be an
increased workload for the tournament marshals and umpires, a delay of the public’s
access fo the course, and possible disruption of the practice of the lowest-scoring
golfers plaving at the end of the tournament, which serves economic purposes.

The court dismissed the plaintift”s agrion, noting thar the club had “legifinate
business reasens, completzly unrelated o religious considerations, for scheduling
its final round of play on Sunday.” Further, the dub had never deaied the plainuft
entry {0 2 tournament or access to the course, The court thus coacluded thar the
club’s denial of an alternate tovenament date was based on the stared administra-
tiwe concerns and not or hostility toward his religions beliefy 2

Stmilarly, judo competitors brouglit a lawsuit against judo organizations secking
to stop the latter’s requirement of bowing to inanimare objects prior to matches,
Plaintiff objected to the bowling on religious grounds. Rules of the spore require
that contestants bow 1o sncly items as portraits and tarami mats. The justificarion lor
such mandates inclode promoeting fair and safe start of mmatches particularly where
participants and officials may not all speak the same language, preserving the eti-
quette and wraditiens of judo, and promoting the unique idenrity of the sport. The
court determined the bowing requirement did not violate the competitors’ religious
rights, noting that the organizations had legitimate business reazons for adopting the
rule that were wrelated to religious vonsiderations.

Broad Enforcemient through the Unitary Rule

‘The Act covers only lodging facilities, dining facilities, places of entertainment,
and gasoline stations. Other businesses, such as stores, barber shops and beauary
parlors, transportation facilities, bars, and colieges are not covered (although dis-
crimination in these locarions may be prohibited by state starute). However, iz
covered business is physically located within another facility not otherwise covered
by the Act, such as a snack bar in a store or a food car on 2 train, the food facility
and the store or train are bodd covered. Similarly, i a business not covered by the
Act iy focated within a covered business, both are subject to the Acr’s provisions.
For example, 2 barber shop, which is nor covered by the Act, will be bound by its
provisions if located within a hotel. This principle is known as the unitary rule,

9 Rayis . ferume Cewniry Clnb, 883 FSupp. 1422 (Eduho 1998)

5



09-10-2007 923

12:27:59 p.m.

Sunoco Inc.

215 246 8136

WILLAL ELICAIES L1214l L d CUVEICU LACKLLY 1 RIVATCU WILND @ DORCOVETed DUSNCss, o
vice versa, both the covered and nonc¢overed businesses are subject to the Act.

Wﬂw Exempt Establishments

The Act excludes from its coverage certain establishments, including bed-and-
breakfast operations and private clabs. These businesses are not barred from
discriminaring by the Act.

“Mrs. AMwrphy’s Boarding Howse”

The Act exempts toarist homes, known today as bed-and-breakfasts, that have five or
fewer raoms and are occupicd by the proprietor. This exception, scmetimes referred
to as the “Mrs. Murphy’s buarding house clause,” allows proprierors whe admit tran-
sients into their home to recain sliscretion and control over who sleeps in their house.

Private Clubs

The Act’s ban on discrimination does not apply to “private ¢lubs or other estab-
lishments not in fact open to the public.” The law recognizes that people custom-
arily affiliate with a private club because of common intecests among the members;
the Act supporis the perpetuation of those shared agendas. The Act does not
clearly define what constitutes a privace club, so the courss have interpreted the
statute when the issue has been raised. Tt usually arises when a club claiming to be
privare excludes someone on the basis of race, color, religion, or nationzl origin
and that person challenges the legality of the exclusion. In considering whether 2
club is private, the courts examine the following:

—

. Is the club selective in choosing its members? A private club usually has a
limited number of members. The more selective the club is, the more likely it
will qualify as a private club.

2. Are new members sought discreetly? If the club publicly advertises for mem

bers it likely is not a private club.

3. Does the club have clearly designated criteria for ¢hoosing members and do
members participate in the selection process? A private club typically has spe-
cific traizs iz seeks to perpetuate in its members. The more specific the criteria,
the more likely the club will qualify as private. Also, by participating in the se-
lection process, members help to ensure that the interests they share with
other members will continne to bind the membership in the future.

4, Do members govern and contro] the club’s operations? A private club is vsu-
ally owned and governed by its members. If the “club” is simply 2 business
aperated for profit, it will rot qualify as a private clob.

5. To what extent are club facilitics available for use by nonmembers: The more
access by nonmembers, the less fikely it is a private club.

6. Is the primary purpose of the club social or business? If the primary purposc

is business, it likely will not be a private ciub. m

59 1.5, 298 89 5.Ct. 1697,
23 L.Ed 2d 318 {1969}

The following two case examples illustrate private clubs.

A bridge club (bridge is an intricate card game played with a partner; tourna-
ments are held thronghout the country} was found to be private for the following
reasons:

[T]he club is dedicated to the promorion of bridge and other games of skill... .
Club facilities are open only to mensbers and their guests... . Prospective mem-
bers must be sponsored by a current member andt seconded by another member.
They are subject to evaluation of their ethical reputation at the bridge rable, their
skill and knowledge of the game, their standards of dress and deportment, and
their ability to meet rheir finandal commitment to the Club. Members are admir-
ted orly if they are approved by the Board of Directors.?!

A black man was refused service by a Moose Lodge, a local branch of the nz-
tional fraternal organization, He sued claiming illegal diserimination. The court
held the club was privare for the following reasons:

Moose Lodge is a private club ... It is a local chaprer of a natienal fracernal
organization having well-defined requirements for membership. Tt conduces all of
its activities in a buildiag that is owned by ir. It is not publicly funded. Only
members and gaests are permitted in any lodge of the order; one may become 2
guest only by invitation of 2 mensher or upon invitation of the house committee

Many clubs have sought exemption from application of the Act on the basis of
being a private club, The issue in many discrimination cases is whether the defen-
dant club is, in fact, private.

Assailing “Privaic-in-Name-Only” Clubs

If 1 club claimed by its members to be private is really a place of public entertain-
ment, it will be subject to the Civil Rights Act, as Casc Example 3-3 shows. The
case also illustrates the unfortunate practice, which arose soon after passage of the
Civil Rights Act, of groups torming “quickie™ private ciubs in an attempt to avoid
serving blacks angd other minorities.

CASE EXAMPLE 3-3

Daniel v. Paul recreationat faciity called Lake Nixon Club owned
and operated by respondent, Euell Paul, and his
wite, The camplaint alieged that Lake Nixon Club
was a "public accommodation” subject fo ... the

¢ Petfioners, Megro residents of Little Rock,  Civil Rights Act of 1884 ... and that respondent
i Arkansas, brought this class achon to enjoin violatad the act in refusing petitioners admission

respondent from denying them admission 1o a  Sofely an racial grounds. ARer triaf, the District

{continued)

iids Chub, Tne., 670 ESupp. 108 (NY. 1987)
22 Momse Lodne » Irvis, 407 U8, 163,92 8 Cr, 1965 (1972)
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. Gourt, glthough finding that respondent had

refused petitionsrs admission solely because
they ware Negroes, dismissed the somplaint on
the ground that Lake Nixon Cluo was not within
any of the [enumeraled] “public accommuodations”

 govered Dy the 1864 Act... .

Lake Nixon Club, located 12 miles west of Littie
Rock, is a 232-acre amusement area wih

. swimming, boating. sunbathing, picnicking,
- miniature goll, dancing facilities, and a snack bar.

The Pauis purchased the Lake Nixon site in 1982
and subsequently operated this armusement
business there in a racially segregated manner,
.. [Tha Ci his Act of 1964 enacted a
Ssweeping prohibition of  discrimination  or
segregalion on the ground of race, colar, refigion,
or nalionai  origin - at  places of public
accommodation whose  operations  affect
comimerce. This prohibition goes not extend to
discriminaton or segregation at private chubs. But,

; &% both courts below properly found, Lake Nixenis
. not a private club. it is simply s business operated

for @ profit with none of the afiributes of seif-

i government and member-ownership traditonally
" associated with private clubs.

it Is true that following enactment of tha Civil
Rights Act of 1964, the Pauls began 1o refor ta die

i establishment as a private club. They even began
;o require patrons to pay a 25-cent “membership”
fee, which gains a purchaser a "membership” card

enditiing him o enter the Clulys premises for an
antire season and, on paymemt of specitied
additional fees, to use the swimming. boating. and
minigture golf fa S,

Bt this “membership’ davice seemis #o more
than a sublerfuge desigred lo avoid coverage of
the 1964 Acl. White persons are routingly

. provided “membership” cards, and some 100,000
whitexs visit the establishment eack season.

Negroes, on the other hand, are uniformly denied
“mernbership® cards, and thus admission,
because of the Pauls’ fear that integration would

- “rain the business”. The conciusion of the courts
¢ below that Lake Nixon is not a privade club is

plainly correct—indeed, respondent does not

. challenge that conclusion here.

We, tharefore, tumn to the question whethar
Lake Nixon Club is “a place of pubiic accom-
modation” as defined by ... the 1864 Agt, and, if
50. whether its operations “affect commerce®

* withiny the meaning of .. that Act.

Petitioners argue first that Lake Nixon's snack
bar & a sovered public accommodation ... and
that as such # brings the entire establishmes:
i the coverage... . Clearty, the snack bar is
"principally engaged in selling food for
conswmption on the premises” Thus, i s a
coverad public accommodation if “it serves or
offers to serve interstate lravefers or a
substantial portion of the food which it serves
.. has moved in commerce.” We find that the
snack bar is a vovered public accommodation
uiider either of these standards.

The Pauls advertise the Lake Nixon Cluh in a
monthly magazine called “Littie Rock Taday!” which
is dgistrbuled to guests at Little Rack hotels, motels.
and restaurants, fo acquaint thers with available
lowist  atraclions in the area. Regular
gdvertisements for Lake Nixon were also
broadeas! over two area radic stations. In addiion,
Lake Nixor has advertised in fhe “Litle Rock Air
Force Base” a monthly newspaper. This choice of
advertising media leaves nc doubt Hat the Pauls
ware segking broad-based pefronage from an
audisnce which they knew 1o include intarstam
traveders. Thus, the Lake Nixen Club
unguestionably offered to serve out-of-state
visitors 1o the Litie Rock area. And it would be
unrealistic 1o assume that none of the 100.000
patrens actually served by the Club each season
was ar interstate traveler. Since the Lake Mixon
Club offered to serve and served out-of-staie
persons, and since the Club's snack bar was
esiablished (o serve ail patrons of the entire facikity.
we must conchude that the snack bar offerad to
serve and served out-of-state persans.

The record alsa demonsirates that a “substantial
portion of the food” served by the Lake Nixon Club
snack bar has moved in inlerstate commerce. The
snack bar serves a fimited fare—hot dogs and
hamburgers on buns, soft drinks, and milk. The
District Court took judicial notice of the fact that the
“pancipal ingredients going inte the bread were
protduced and procassed in other States” ard that
“certain ingredients fol the soft drinks] were
probably obtained . .. from out-of-State sources.” ...
Thus, at the very least, three of the four food ilems
soid at the snack bar comain Ingredients
criginating outside of the State. There can be no
satious doubt that a “substantial portion of Ee
food” served at the snack bar has moved in
intesstate commerce.,

{continued)

54

The snack bars status as & covered
establishment automatically brings the enti
Lake Nixon facility within the aimbit of ... jthe| Civil
Rights Act of 1964,

Peliicners also argue that the Lake Mixon Ciub
is & covared public accommaodation under fother
provisicns of the statde] ... These seclions
proscribe discrimiriation by “any motion picture
house, theaier, concert hali, sports arena, stadium
or other place of exhibition or enteriainment”
which “customarily presents films, performances,
athletic teamns, exhibifons, or other sources af
erlertainment which move in commerce” Under
any accepted definition of “ertertainmery
Lake Nixon Club would surely qualify as a “dlace
of entartainment” And indeed & advertises Hself as

takes the form of direct participation in some sport
or activity, We find no support i the legislative
history for respondent's reading of the statute, The
few indications of legislative intent are to the
sonteary... .

The remaining queslion is whether 1the
apgrations of the Lake Nixen Ciuh “afiect
commsrce” . We conclude that they do. Lake
Nixor's customary “scurces of entertainment ...
move in commerea” The Club leases 15 paddie
boais on & royally basis from an Gklahoma
company. Another boat was purchased from the
same company. The Chub's jukebox was
manufactured outside Arkansas and plays records
manufactured outside the State. The legisiative
higtory indicates that mechanical sources of

entertanment such as these were considered by
Congresas to be “sources of entartainment” within
the meaning of [the Act.}

Ruling of the Court: Reversed.

suth. Respondent argues, however, that ... “place
of entertainmern” refers only to establishments
where patrons are enlertained as spectators or
listanera rather than these where entertainment

CASE QUESTIONS

1. Summarize the two separate grounds the court used o determine that Lake Mixon was a place of
pablic accommeodation and thus coverad by the Act.

2. Can you think of any business within the hospitality/entertainment industry that is not covered by
the Civil Rights Act?

Seralinizing A
Many cases involve clubs thar claim to have sufticiently selective admission pelicies
1o qualify a5 a private club. In these cases the court will carefully review those poli-
<ies 1o determine if in fact they are adequately selective,

In a Virginia case, a golf club was accused of violaring the Civil Rights Act by
ejecting a foursome because one golfer, who was invited to the b by a member,
was black. The club defended on the ground that it was 2 private chab and so could
discriminate on the basis of race. The club’s requirements for membe ship included a
$750 inigtarion fee, the signatare of two members on a wiitten applicarion, and ap-
proval of the application by the club’s board of directors. The clubs sdupied a mem-
bership ceiling of 450. The club did not routinely investigare the background and
character ol its applicants, nor did it measure applicants againse any moral, refipious,
or socia! standards. The evidence prosented indicated that oudy four whire applicants

<
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hiael Been vejecred in the previous 15 years. The court vuled that these admission
procedures, while “official and formal,” were not sufficiently selective ro render the
<lub private,

Said the court, “1f only four white applicants have been denied membership
lin the last 15 years], the club cannor fairly be described as truly selective aboat its
members. 743

Another case raised the issue of whether the Lions Club, a service organization
with a worldwide membership of 313,006, was a private club. The application
process for new mernbers was as follows: they had to be sponsored by a current miem-
ber; they wire required ro complete an application form: the club was supposed ro
mvestigace applicants’ backgrounds thoroughly, but customarily no investigation was
done; the board of directors then voted on the applicants; if approved by a majorin
of the board, applicants were asked to join. No proposed member had been rejected
in 18 years. Noting that the sereening process for new applicants was “cursory and
operates to allow vase numbers of members,™ the court rejected the club’s claim that
it was privae. ¥

A similar case involved the Jaycees, another service organization, The local chap
ter in queston had 430 members. The club did not use any criteria for judging appli-
camus for membuship. New members were rourinely admitted with no background
inquiry. The cowrt denicd the club’s claim thar it was a private club, stating, “{T]he
local chapters of the Jaycees are neither small nor selective 25

Unlike the service clubs, the Disabled American Vererans Assoctation {DAV:
was found to be a privaze club nomwithstanding & national membership ehat
exceeds 1,000,006, One of its primary objectives is to advance the intereses and
work for the berterment of alf wounded, injured, and disabled American veterans.
It has national and regional offices thar provide services 1o ali vererans, whether or
not disabled. While admission is resricted o individuals disabled in the line of
duty during war time in service of the United States armed forces or its allies, enory
is not otherwise suebjected o review, The caurt weighed against the broad mem-
bership criteria and the large number of members the faet that the military experi-
ence that admits one to membersh “profoundly mearingful for almost all whe
go through it, Tt defines not sitaply an interest group, but a group for whom a very
special social intimacy is possible. Encouragement of such intimacy is am
DIAVTS express purposes,™€

Case Example 3-4 illustrates the application of the private clab rules to a
swimming club,

* Rodreris o United States fayeers, 368 S04, 82 L.Ed 2d 462 (1984} For s similar holding, see alir
Kiwngis Internatineal v Ridgeneed Kiniis Clab, 627 FSupp. 1381 (N), 1986)
i Kremer v, Phisndiled Awievican Virorans, 33 W34 176 (Ky. 20003

CaSE EXANTLE 304

U.8. v. Lansdowne Swim Club
894 F.2d B3 (3rd Cir. 1990}

The Lansdowne Swim Ciub (LSC} ... a nonprafit
corporation. is the only group swimming facility in
the Borough of Lansdowne, Pennsylvania. Since
its founding in 1857, LSC has granted 1400 full
family membarships. Every white applicant has
been admitted, although twe as limited members
only. In that ime, however, LSC has bad only one
nonwhite member,

The uncontroverted expsriences of the
following Lansdowne residents are significant,
in 1976, the Allsons wrote to LSC requesting an
application Hut LSC did nok sespond. Dr. Allison
is blagk; his three children are part-black. In
1977, the Allisons twice agsin wrote for an
agplication but LSS did not respond. The
following vear, the Allisons repeated the
procedure with similar resulls. In 1983, the
Allisons filed a timely application and otherwise
d for membership but were rejected. The
foowing vear, the Ryans fliled a timely
application and otherwise qualified for
membership. Nonethetess, they were rejected.
Two of the Ryans’ adopted children are black.
The Ryans then complained to the media and
picketed LSC, joined by the Allisons. In 1988
the Iverys, who are black, flled a timealy
application and otherwise qualified for
membership. Nonetheless, they were rejected
(as were the Ryans and Allisons who had again
applied).

The United Siates alieges that LSC is a ptace
ol public accommodation ... which has engaged
in a pattern or practice of discrimination by
rafusing membership to blacks because af
M..mx race or color, in violation of {the Givil Rights

ofl. ..

L3 first argument is that it is a private ciub.
Under [the Civil Rights Act], “a private club or
other establishment nal i fact open 1o the
public” is exerspt from the statule... . LBC has
the bturden of proving it is & private club... .
Althotagh the stakile doss not defing “private
club” cases construing the pravision de affer
some guidance. The district cournl distilled gight

factors from the case law as rolevant to this
determination, three of which it found dispositive
of £8C’s pubiic nature: the genuing seloctivity of
ils membership process, its history, and use of
its facilities by nonmembers. LSC dispuies these
firidings.

First, the court concluded that LSC's mem-
barship process was not genuinely selective,
Essential to this conclusion was the court's
hinding thaf “t50 possesses no objective
criteria ¢r standards for admission” The court
identified four "criteria” for admission to LSC:
being interviewed, completing an apphcation,
submitting two letters of recommendation and
tendearing payment of fees. We agree, and LSC
apparently concedes, that these criteria were
net genuinely selective. MNonsthelegs, LSC
chalienges the court's failure to consider
mambership approval a criterion for admissian.
-.. [A] fermal procedure requiring nothing more
than membership approvet is insufficient to
show genuine seleclivity. .. . In addition, 1.8C
stipuiated that the only information given to the
members prier 1o the membership vole is the
applicants’ names, addrasses, their children's
names znd ages, and the recommenders’
identities. in such a situation, the court was
correet to conclude that LSC “provides no
intormation to voting members that is usefut in
making an informed decision as to whether the
applicart and his or her family would he
compatible  with the existing members”
Tharefore, gven it.mambership approval were
conisidered a fifth criterion, it would not make
the process any more gendinely selective in
this case

The district court also found the vields of the
membership process indicative of lack of
selectivity. Since 1958, LSC has granted full
memberships 1o at least 1,400 families white
denying them to only two non-black families.
LSC contends that emphasizing the few
instances of non-black applicant rejection
“migconstrules) the sigrificance of setectivity.
The crucial question should be whether the
members exercised their right to be seleclive
rather than the statistical results of the exercise

(continued)

57
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of that righ {Fiormal membership require- . We find the evidence of tack of selectvity
menla have litle meaning when in fact the club  convincing.
does not follow a setective membership policy...

w

CASE QUESTION

1. What would the ciab need 1o do dficrently to qualify as a private club?

In the following case, a country club was found ta be private. It developed
sufliciently selective membership criteria, limited nonmember use of it facilities,
assigned management of the club 1o its membesrs through appointiments o the
board of trustees, and was organized for social purposes.

The underlving complaint in Case Example 3-5 resonates in numeraous coun-
try clabs throaghout the country. Female members are often discontented that
their male counterparts receive more favorable services. While this case does not
provide any details on the dissimilar opportunities, conumon complaints are that
desirable tee times and preferred days to play are foreclosed to women.

CASE EXAMPLE 3-5

Barry v. Maple Bluff
Couniry Club, Inc.
629 NW2d 24 (Wis. 2001)

Maple Blif Countiy Club is [a}] nonprofil
organization that provides #s members and
guests with a ciubhouse, pook, tennis cowrts, golf
course and other recreational faci .
& me mber of the Club. She alleges thal the Clui
engaged in sex discimination by providing more
advantageous services and opporlunities 1o men
than to women clul members [ne additional deia#
ot the alleged disparity of service was provided.}
... The club must be a public place of
accommodation or arausement for Barry's claim
of dissprimination fo he... .

The Clsb has & plan that is consistenily
emplayed in determining who will oblain
menbership. First, a prospective member must
be proposed and seconded by two members

who must vouch for the noeminee’s moral and
financial character. if the prospective member is
riot a resident of the village in which the Club is
located, two letters must be sent to the
membership commiitee  supporting  the
nomanalign. i the nominge resides in the
village, the Club reguires one letter. Secong,
the membership commitiee interviews &l
nominees and makes recommendations to the
CGlup's board of directers. Third, ne one may be
admitted to the membership excapt through the
urtanimous vote of the board... .

The membership owns the Club's property and,
ihrough its board which is elected by the
membership, decides what programs  and
facifities wik be provided and the hours of use.
The board's control of the Club’s faciiities is an
important factor... .

Furthermorg, the history of the Giub shows
its pwpose has always been that of a private

{continued)

country club ostablished to provide social and We conclude thai the club is a private
recreational services and facilties to its members vrganization [and therelore it can continue fo
and guests ... The use that nonmember residents provide enhanced oppertunities and services to
miaka of the faciity is limited ... male members].

CASE QUESTION

1. What specific tacts led the court 1o hold that the country club was private?

W»M Fatendimg Civil Rights Protection

The Act represented a major step forward in this country”™s attempt 1 ehminate dis-
crimination. As we hase seen, however, the classes of people protected and the rypes
of facifities covered are Himited. Other federal, state, and locat laws help to fill the gaps.

State Civil Rights Laws
Virtnally every state has z civil rights law that, in past, duplicares the Aa and, in
part, expands its coverage. The differences are as follows.

COVERAGE

The state laws indlude within their coverage businesses thar are purely intrastase in
nature—thar is, businesses not involved in interstare commerce, Remember, the
Civil Rights Act of 1964 applies only to businesses engaged in interstate commerce.

COVERED FACILITIES EXPANDID

Whereas the Act applies only o lodging facilities, dining facilitics, gasoline sta-
tions, and “places of entertainment,” most state laws eacompass 2 large number of
additional “places of public accommodation.” These include bars, stores, clinics,
hospitaks, barber and beauty shops, librasics, schools, colleges, public halls, public
clevatars, pubfic institutions for the care of neglected or delinguent children,
garages, and public transpartation.

"Thus, if a store refused to scll merchandise to customers because they were
Buddhist, Chinese, Hispanic, or black, the store would be in violation of the state
{bur not federa!) civil rights act. However, where a store displayed novelties for
sale that demeaned people of Polish extraction, the svare civil rights act was not
implicated. Said the court, “The novelty irems, although offensive and in poor
Laste, were not communications to the effecr that any of the accommodations, ad-
vantages, facilizies, and priviieges of the shop would be refused, withheld from or
dended to any person on accomtt of national origin." m!

5 Grunr Dofvision of Humeiw Righss v Mobinrres Gift Coneor, 419 N.Y.S.2d 405 (1979
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PROGTECTED LLASSES INCREASED

As we studied, the prorecred classes in the Act were originally race, color, religion,
and natioua! origin. The state statutes cusromarily expand the caregories of pro-
tected classes and vequently include marital status and disability. Some starures
and bocal government ordinances also outlaw discrimination on the basis of sexual
orientation, thereby protecting lesbians and homosexual men, Transgendered peo-
ple are prorected in several states and dozens of localitics.

ADVERTISEMENTS

Many state szatutes prohibit advertisements that contain statements or suggestions,
whether cxpress or implied, that acconymodations will be denied because of a pro-
weeted characteristic, such as race, religion, or gender.

This issue arose in a 1974 New York State case in which fenmale plaingifs ob-
jecred to the name and exterior sign of a bar because it implied weomen would nor
be served. The objectionable mame was “Silent Woman Tavern™ and the exterior
sign depicted a headless womar. The owner conceded that the sign and nrame were
inrended o artract male patrons. The court refused to require the bar to remove
the sign or change its name, and said,

The law daoes not prohibic appealing by signs or trade name v one sex or another.
Rather, the profibition & against displaying notice or advertisement to the effect that
any of the facilides or privileges will be refused or withheld from or detied a PEFSOT O
acconnat of sex... . There is nothing about the namie or the exterior sign, in the form
used here, that would suggest that woimen would be refused the use of the facilities 2

REMEDIES

Under thie Act, which is 2 federal law, remedies are #imited and include primarily
injuncrive reliel and attorney’s fees. The state remedies are more cxpansive. One
imporiaar redress available For violation of many state civil rights faws is damages
{money, so an establishment that wronpfully denics services may be liable to pay
money to the would-be patron. In addition, viokation of many state civil rights Jaws
is deerned a crime, which can result in jail and fines.

The Aniericans with Disabilities Act

The Americans with Disabilities Act (hereinafier “Disabilities Act™.2% 3 federal
law passed by Congress in 1991 is a far-reaching commitment to the rights ot the
disabled, [ts purpose is “(1) to provide a clear and comprehensive national man-
date for the climination of discriminasion against individuals with disabilities; and
(2) to provide clear, strong, consistent, and enforceable standards addressing dis-
criminarion agatast individuals with disabilities.”

The Disabilities Acr prohibits places of public acconumodation from discriminar-
ing agatnst individuals n the basis of disability. The statute's definition of “places of

 Rsenbergs . Stute Finonan Rghes Apgond Borrd. 45 A1) 24 29, 357 N.Y.5.2d 325 { 1974 )
T4TULC§ 1210

“:c:ﬁ AvCiNnInoaanan s SEETIIICANIY DIOAUET TIEED LY L1 £1C yAavl DN AL o1
1964, in addicion to the hotels, restauranis, places of entertainment, and service sta-
tions covered by the latrer Acz, the Disabilities Act apples ro bars, stores, service es-
tablishments such as barber and beauty shops, laundromats, banks, puhlic
transportation, and schools aud colleges. Also included are cruise ships incloding
those operared under forcign flags locared in United States warers ™

The Disabifity Aet defines “discrimination™ as inclading a fifuee to make reason
able madifications in polivies, practices, or procedures when such modifications are
necessary (o provide goads, services, or accominedations to disabled people, Thus the
Disabilities Act requires establishments to adjust their policies and adapr their prac-
tices within limits to the needs of their handicapped dientele. Whea determining
whether a specific modification is reasonable, and therefore required, conrts consider
the cost of the action needed, the overall financial resources of the facility, the effect
an expenses and resources, the size of the business, and the type of operation. ¥

“Disabled™ is defined as “a physical or mental impairment thar substantially Erits
one or more of the major lif activities of [the disabled persen].” A “magjor lite activ-
iry” refers 1o an activity of central importance w0 maost people’s daily lives and includes
conduct such as walking, secing, hearing, speaking, Lreathing, working, or caring for
oneself.® For example, a person who uses a wheelchair or prosthetic imb may be mo-
bile but stilf disabled becavse of a substantial imitation on the ability o walk or ruan.

The Disabilities Act does not apply to private dubs, which are defined in the
same manner as under the Civil Rights Act of 1964,

INTEGRATED SETTINGS

A goal of the Act is 1o ensure thar goods, services, and facilities are provided to dis-
abled persons in the most integrated setting possible. Thus. a restaurant cannot place
all wheelchair-accessible tables in an isolated corner of te duing room. Instead, they
must be placed throughout the dining area. Similacly, a resort that offers exercise classes
could 1ot require a wheelchair-bound patron to attend 2 separate class for the disabled.
Inistead, that guest must be permitted to join the class offered 10 able-bodied patrons.’3

Iz one case, plaienffs complained that ealy six of nine poolside cabanas at a
casino were accessible by wheelchair. Ail nine had similay amenities. On this clain
the court held for the casino, noting that not ail facilitics in 2 place of public
accommaodation need to be accessible 3

In another example, 3 court held that not 2l seats at a stadicm are required to
accommodate wheelchairs. However those that do must be interspersed throughout

B mm:...uu_. n No
Trartiers 1o enable tse of the tx
tavr relevant to safery at sea, the
42 USCA§ 1218090 Wil v Per 1 Iupores, 2006 W1, 9477 Za. 20
g2 USC§ L2 102 23Ax CFR 1630.201); Hebbard v Rite A ip.. 2000 WL 1359634 [ C:
Toyora Motors Mig., Ine. v Withans, 534 U 184, 122 5.G0 681 {2{02 ) Lakrergue v Sodexha, 287
ESupp 2 100{Mass. 2002,

¥ Lona v, Coast Resors, fur, 32 T.Supp. 2d 1205 Nev, 1999 ®H

¥ Lomg v, Coast Resorts, Tnc, 267 E.3d 918/ Nev. 200] 3

poh Clionndse Line, Lad 545 U8 119, 125 8.0 216802003
ies by disabled passeagers, the vese
s Act would not applh
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TOE ACIHIY. A SPOrES arenid Wik 35 whegitiaw seats vioiated the Lisapiities At oy
focating all 32 on the same level. The Disabiliies Ace requires that disabled searing
be dispersed throughout the stadivm

MANDATES NOT PERMITTED FOR DisaBren GuEesTs ONLY

The Disabilitics Acr is violated if the provision of services 1o people with disabifi-
ties is conditional upon requirements thar are not imposed on others. For exam-
ple, a restaorant thav sequires patrons In wheelehairs o be ehaperoned by
companion but seats single, able-bodied customers violares the Disabilities Act.

MODIFYING RULES TO ACCOMMODATE THE [MSABLED

Where the policies or practices of a place of pablic accommodation have the effect
of discriminating against people with disabilities, the place of public accomapuda
tion must change its policies or practices unless the modification would fundamen
tally alter the nature of the goods or services provided. For example, a place aof
public accommodarion may have a rule prohibiting pets, but must modity thar rule
by permitting entrance £o a service dog.

Three cases addressed rhe issues assoclated with guide dogs for blind cusromers.
In the first, a brewery that pravided public tours of its facilities but refised to permit
a guide dog o accompany a blind patron violated the Disabilities Act. Allowing the
animal to aceompany its owner would nor fundamensally alier the natare of the
brewery tour nor jeopardize safety to others.* Another case was based on a restau-
rant’s refusal to allow a service dog inside. The parties scetled the case with the
restaurant, which agreed o give full and equal access o blind people and thelr guide
dogs, to post the new palicy conspicuonsly throughout the establishment, and o in:
sert thie statement into its policy manual for all the restaurant’s employees, agents,
and representatives.®” The third case involved a Days Inn that refused o provide
accomunodations to a legally bliud traveler with a service dog because of a no-pets
policy. The court held such refsal constituted a violation of the motels legal duty 1o
accommadate disabled gueses.®

Another modification applies to bars that have ¢ rule requiring a customer or-
dering a2 drink to present a driver’s license as praof of age. To accommodate pee
sons with disabilities thav prevent them from driving, the bar muost modify the rule
ro aceept an alternative form of identificarion.

Case Example 3-6 illustrates another circomstance that may require changes
to a facilicy’s policics.

peadent Living Resouvees v Ovggen Arena Govpusarion, 982 FSapp. 698 {Qr 19971, supp'd In 1
F.Supp.2d 1159 (Or 1998}

I Tufrrisins v, Spoctsef I e 310 F3d 1082 {Tey, 1997

FF Fisper v Ceday Creek T 234 F3G LULE (Ca 2000y “N\
M paick v BN« KAL Ine. 276 FSupyp. 2d 1375 1Ga, 20033

Demar v. Chicago White Sox
2006 WL 200640 (. 2006)

Plaintift Robert Demar ("Demar”} alleges lhat due
to severe polio and posi-polio—induced paralysis
in hits abdomen. he is substartially limited i his
abitity to “ambulate, stand upright ang erect, and
waik" Domar claims that on September 7, 2003.
he attended a Chicage White Sox ("CWE") game
at U5 Ceilular Field in Chivago. noig.
According i Demar, as the game ended. he saw
people beqin to exit the seating area in the
stadium and form iong lnes. Demar claimg that
he thought that the restroom faciities and
glevators at U8 Celluiar Field could not
adequately accommodale the farge fines that
would e forming as pecple left thedr seatls,
flemar contends tha! he planned fo use the
rastrooms and elevators at the ballpark once the
crowd had disbersed.

Demar ciaims that while he waited for the
crowd to disburse, securily personnel from
Dafendant S0 Security, Inc. dermanded that he
leave the sealing area and Demar explained that
he was disabied and was wailing for the crowd o
thin oul. At that poind, e security personnal
allegedty proceadoed to take possession of
Demars walking cang and forcibly removed him

from the sealing area. The security personnsl
then allegedly brought Demar 1o an ambufance
on the ground level Demar claims that the
ambufance was aperaled by Defendant Superior
Air-Graund Ambulance Servige, Inc {"Superios®}
and that he was taken by ambulance to a hospitea
where he refused to be examined or treated
Demar further alteges that he "was forced 1o fend
for himsslf' i order o relun to U.S. Cellular
Fleld and retreve his vehicle. Demar also claims
that Superior subsequently sent him a bill for iis
services. In the complait Demar includes an
Americans with Disabilities Act of 1990 ("ADA™
claim. ..

In the instant action, Demar clesrly does
contend that CW$E should have aliered its regular
pulicy of reguinng spectators 1o vacate seating
argas aller games and allow & disabled persen,
such as Demar contends himssl! fo be, to wai
until the iines at the rastrooms and elevators
subsided betore requiving the person to leave the
seating area. Demar does aliege that CWS falled
to make what Dema contends is a reasgnable
modiication to CWS's paticies and procedures
for the purpose of accommeodaiing people with
disabifities Thus, Demar has alleged sufficient
facts {o state an ADA clai

CASE QUESTION

1. What reasonabte modifications (o its policies could the defendam have made i this case that
wouid have accammaodated the plaintifl's alleged disability?

I a vase against the Professional Golf Association Tows {(PGA 1, the plainiff
wars a walenred golior who qualified for the tovrnament. He had s degeneranve
circalatory disorder that prevented hine from walking golf courses, The PGA

souglit ta enforee its rule requ

g competitors to walk the course. The player

sought an gccommedation enabling fim o mse o golf cos during tosraments.
The PGA clabmed thar allowing 2 golfer o ride 2 cant fimdamenrally alrered the
narure of a PGA compeiition. The courr rejecied this argumenr noting thart the

Auded that the evide

is shot-making. aot walking. In response 1o the PGA™s concern that
induces frigue, thus giv

o pider an unfair sadvantage, the court ¢on-
lished that *fatigue from walking during a

2

o
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rournament camot be deemed significant,” The PGA was thus required to permit
the plaintiff to use a care.™

If an accommodation would alter the essential patare of 2 business, the accons-
modation is not required. For example, a nightclub that regalarly hosts live bands
is not required to dispense with the music to accommodate a hearing-impaired
server who requires low background noise to understand customers’ arders. Like-
wise a titness club was not required to modify the rules of tournament racguctball
o permit a wheelchair player o participate. The disabled player’s request to allow
him two bounces rather than just one would substantially atrer the fundamental
character of the game.

PROVIDING AUXILIARY AIDS AND ALTERNATIVE SERVICES

To acvemmodate disabled individuals, the Disabilities Act requires places of publiv
accommodation to provide auxiliary aids and services where necessary, unless such
aids or services would fundamentally alter the naeure of the gaods or services ol-
fered, or would resalt in an undue burden. For example, while a restaurant is not
required to provide Braille menus (or blind patrons, it will be required 1o provide
somecne to read the non-Braille menu to the visually impaired diner. Other exame
ples include 2 hotel providing a hearing impaiced guest with a flashing-light device
to denote emergencies, since an alarm would not be heard, and an alarm-clock
mechanism thar causes the bed o vibrate av a designated waking time.

STRUCTURAL MODIFICATIONS FOR EXISTING BUILDINGS

The Disabilities Acr contains requirements concerning accessibility of facilities,
Seructural obstacles ofien preclude access by disabled persons to buildings open 1o
the public. For example, a second floor reachable only by steps is not available to a
person in a wheelchair, Blind persons may be unable to use an elevaror because
they cannot determine which butron to push. The regairements to remove obsta-
cles vary depending on whether the inaccessible building is an cxisting one, an ex-
isting one that is beinp altered, or a new one under construction.

For existing buildings not undergoing renovations, the Disabifities Act re-

quires places of public accommodarion ro undertake the removal of barriers it

doing so is “readily achievable.” Readily achievable is defined as “easily accom-
plished without much difficulty or expense.” When dratting the Disabiliries Act,
Congress sought to protect the business community from incurring undue costs.
Examples of barrier removal that are considered readily achievable include:
= Ramping  few steps (such as those in the cutryway of a building or Jeading 1o
a sunken area of a dining room in a restanrant);
= [owering telephones;
» Adding raised fetters and Braille markings on elevator control burrons;
= Adding grab bars in bathrooms, provided only routine reinforcement of the
wall is required;

FRCA Than, duc o Mardis, 832 UL 601 121§ Co. 1879, 149 L Ed 24 904 12001 mﬁﬁ

Rearranging tables in a restawrant to permit wheelchalr passage;

Properly designating handicapped-accessible parking spaces;
Replacing door handies that are not casy to grasp with one hand or that
require tight grasping or twisting of the wrist ro operate; and

= Similar modest corrections.

Where removal of a barrier is readily achicvable, failure to remove it constirutes
illegal discrimination, In one case a disabled patron was unable to open the entrance
door because of its difficulc-to-use mechanism. The customer was able (o gain access
only with the aid of another patron who assisted 1n opeaing the door. The facility
ciaimed thar the design of the door was ot a bartier because the plaintiff was able to
gain access. Said the court, *“This is exactly the sort of sitnation the {Disabilities Act]
seeks o prevent: the need for a disabled person to rely upon the help of more able-
bodied persons in order to go about day-ta-day activities.” 1f, however, tie removal
of the basrier i not readily achievable, s continued presence does not violate the
Disabilities Act. For examiple, installation of an efevaror for aceess to a secand floar

would be guite costly and would theretore not be required for existing, buildings,
Case Example 37 flluserates the significans derail sequired for a plaintiff ro
prove that a requested barrier removal is readily achievable.

CASE EXAMPLE 3-7

Disabled Patriots of Amarica, Inc.
v. ODCO investments, Lid.
2006 WL 782725 {Ch. 2008)

In their complaint aad motion for summary
judgment, Plainlifls allege that defendant
ODCO Investments, Lid. (ODCQ) commizted a
litany of victations of the Americans wilh
Disabilities Act ("ADA"} ai the Daye inn.
Spacifically, Plaintiffs asser! thai Miles, a
disabled Ohio resident, visited the Days Inn
dpgrated by GDCO but was unable fo avail
himself of the goods and services offered.
Plaintfls further assert that Miles intends to
relurn {o the properly once it becomes
accessible 1o ham. Finally, Plaintifts contend that
ODCO's failure to semove barrers 6 Mies's
access inierfgred with his enjoyment of the
Goods and services offered to the public in
violation of the ADA. Plainiitfs sesk a grant of
sumimary jdgment in their favor finging ObCO
able for failing to maintain its property in

compliance with the ADA, requiring ODCO to
make all readily achievable repairs and alter-
ations 1o bring the property into full compliance
with the ADA, and awarding Plaintifis altarneys’
fees and litgation expenses. ODCQ has not
opposed Plaintiffs' motion for summary judg-
ment... .

The ADA prohitits discrimination against
persons with disabitilies in pubtic accommaodation
... Bublic accommodation is defined, infer alia, as
“an Inn, hotel, motel, or other place of kdging ...
" The Days Inn QDCO operates in Perrysburg,
Onjo, falle squarely within this definition. *To
succeed on an ADA claim of discrimination on
accourd of one’s disability dug (o an architectural
harrier, the plaintiff must also prove that (1} the
existing faciity at the defendants place of
business presents an architectural barrier
prohibited under the ADA, and (2) the removal of
the barrier is readily achievable”

Under the ADA, an owner or operator of a place
of public accommodation viciates the ADA by

{oontinued)

&
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faing to serove. “architectural bariers. and
communication bacriers thal are structural In
natLine, in existing facliities . whiara such removal
js readily achievable: and where an entity can
dermonsirate that the removal of the barrier is not
raadily achievable, [the ADA is violated by faling:
0 rake such goods, services, facilities. privileges.
advantages, of accommadations available
fhrough alternative methads if such methods are
readily achievabla.”

Readity achigvable is defined as “easily
accomplisiiable and able to be carried out
without much diflicuity or expense.” To delerming
whether removal of a barrier is reafiiy
achiigvable, ihe ADA sets forth several tadtors 1o
consider: (A} the nature and cost of the actign
needed undser this Act; (B} the overall financial
resources of the facility or faciities involved in
the action; the number of persons employed at
sych facility; the effect on expenses and
resources. or the impast otherwise of such
action upon the operation of the faclity, (C} the
averall financial resources of the covered entity,
the overall size of the business of & covered
entity wih respect to the number of s
empioyees: the number, type, and location of its
faciliies; and (D) the type of operation of
operations of the covered enfity, including the
sormpengation, structure, and functions of the
workiorce of such entity; the geographic
saparatensss, administrative ot fiscal
rebationship of the facility or facilivas In question
to the covered ertity

HHere, Plaintiffs' evidence sulfers from ..
deficiencies. While Plaintifis do pravide s defailed
list of alleged viclations at the Days inn, they do
not provite & complete and precise cast 1o remove
all arniers ... Por example, Plaintéfs assert that
thes entry stairs do not have closed risers, and
estimate the Teadity achisvable sofution and cost”
as "$2500 for each stair... [ However, Plaintiffs do
nod nole how many stairs there are in the entry
starcase. Whether the entry is two slair steps or
ter stair steps would affect the averall cost and

thus woidd be a factor in whether the cost is
ragdily achievatie. .. .

In other portions of the eslimate. Plaintifis
aasart that handralls must be inatailed al a cost of
"$3800 dollars for each set of stairs"..
Howaver, again Plaintifls fail to note how many
sets of stairs are noo-compliant. Simbardy.
Plaintifts aliege other wolalions. {such as
improper mounting o the restraor: signs, and
{putting] tables in various areas that are not
wheelchair accessible, without indicating the
number that will need to be altered or whether the
estimated cost i for one or ail ot the occurences
of the violation.

This Court's bara minimuni estimate of the cost
ot barrier removal s approximatel
However, this only includes what Plaintifls have
fisted and doos not account for tha cost ol bardar
ramoval that is missing from Plainiifis’ estimates
Without specific cost estimates the Court canno!
say that Plaintiffs have met their duty 1o profls:
evidence showing barrier removal is readily
achievabie.

sdditionally, and mare importaplly, Plaintiffs
have failed to provide any informalion regarding
QDCO's overall financial resources. Withow
this svidence, there is nd basis from which the
Court or & jury could find that Plaintfts” o
posed alterations are ‘reatdly achievable” by
ODCO. While ODCO agreed to provide such
informalion  in its  answers to  Plaintitts
interrogataries, it has failed to do so. The Gourt
cannot evaluate the cost of rencvations in a
vacuum, and without evidence of ODCOs
ability to pay for them, the Court cannat
conclude that Plaintiffs have shown the
renovations are “readily actrevable” Piaintiffs
have therefore failed 1o make out a prima facie
rage of disability discrimination. On the facls
before it, the Court carnct say that a jury couid
only find for the Plaintitls. Summary judgment in
favor of Praintifts would be inappropriate at th
time. {So the case will proceed 1o iat it is not
settied.]

CASE QUESTIONS

1. What infarrmation couldt the plaintifs have proviged 1o the Court regarding whether tasrer removal

was readily achievable by the defendants?

2. ip the last paragraph the courl referenced inarogatones, which we studied in the previcus chap-

ter. What are interrogatories?

eb

Where removal of 2 physical barsier is nor readily achievable, the obligation to
accommaodate disabled persons is not thereby eliminared. Instead. the ACt requires
the facility to make irs goods or services available throagh an alternare merhod if
one is readily achievable. For example, it iy not be castly doable for a restaurant
o alter the location of a bar pesitioned one level above the dining avea. To accom-
madate wheelchair parrons, such a restaurant would be required 10 modify a house
vule requiring custorners whe want 1o deink but not order food to sit ar the lower-
tevel bar, Instead, the restaurant must permit disabled persons 1o order drinks from
a table o the main floor.

STRUCTURAL REQUIREMENTS DURING CONSTRUCTION

Fhe Disabilities Act does not mandarte that facilities nndertake major alverations of
pew construction. However new faciiities and buoildings undergoing renovation

‘must be constructed in such a way that they can be approached. entered, and uri-

lized easily and conveniently by people with disabilitics. New construction and
alterations must comply with the Disabilities Act’s accessibiliry guidelines. These
regulations contain technical srandards for most aspects of a building, including
enrryways, door sizes, layout, bathrovm vopstruction, and more. IF, however, the
cost to make the new or aftered building accessible would be disproporfionate te
the overall cost and scope of the alteration or construction, afternative methods
can be parsued., The requivement of bacrier removal nnposed when making aleer-
ations is not triggered by minor repairs such as painting or wallpapering; more
extensive remodeling & required.

For a new Liotel, the Disabilities Act requires the following: ail doors and door-
ways must be designed to allow passage by a wheelchair; barhroams need Lo be
sufficiently wide o allow use by people in wheelchairs: a percentage of each class
of hatel rooms must e fully accessible, fncluding grab bars in the bathroom and at
the wilet; audio loops are required in meeting areas; emergency flashing Lights or
alarms are needed in hotel guest rooms; Braille or raised-letter words and numbers
are required on elevators and signs: and handrails must be installed on stawrs
and ramps.

If a person with a disability needing & fully accessible room nakes a reservation
withour informing the karel of the need for such a room and, when the person
arrives, an accessible room is not available, the hotel fias not violated the Disabibi-
Ges Act, While the hotel must make an effort to provide disabied persons accessi-
ble rooms. it can rent those rooms to noadisabled persoas i an identificd disabled
person has not sought a reservation and ather rooms are oecupied,

TRANSPORTATION AND TELECOMMUNICATIONS

The Disabilities Act alse requires that businesses oftering transportation atrempt
10 make their facilities accessible to the disabled. & hotel that provides 3 hospirality
van must remove barriers to its use provided removal is readily achievable.

The Disabilities Act also requires that companies otfering relepbone service
provide relecommunication devices for the deaf that will permit a hearing-impaired
persan to communicate with anyone in diis country who has a relephone. wn
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LEGAL ACTION DIRECTED AT NONCOMPLIANCE

Two types of lawsuits can be broughr under the Disabilities Act for nencompli-
ace. One is a privare action by individuals and the other is a fawsuic by the
Department of Justice, a division ot the federal government headed by the
Artorney General,

A private fawsuir can be brought by a disabled person who is subjected ro
discriminarion on the basis of disability or who has reason to believe that he is
about to be subjecred 1o discrimination. For example. construction of 2 new hotel
is being planned, but the specifications are not in compliance with the Disabilitics
Act. Remedies tor a private lawsuit include an injunction requiring compliance
with the Disabilities Act, a court order requiring alteration of facilides 1o comply
with the Disabilities Act, or a court order requiring an auxiliary aide or service be
provided, a policy be modified, or an alternarge method of barrier removal be un
dertaken. Money as a remedy to compensate 2 plaintiff for any losses or for incon-
venience or humiliation is nor recoverable in x private suit. A successful plaintfl
can, kowever, collect attomey’s fees plus litigation expenses and costs {such as ex-
pert witness fees and court filiag fees).

The second type of fawsuit can be brought only by the United States Arzorney
General, the chief law-gnforcement officer of the country. This type of action is par-
sued against a violator where a pattern or practice of discrimination exists or where
the discriminagion raises an issue of general public importance {where the discrimi
nation impacts many people ;. In addition to the remedies svailable in # private ac-
tion, a court in a case brought by the Attorney General may award monetary
damages. Punitive datages cannot be awarded, although a court may assess a civil
penalty not exceeding $50,060 for the frst violation and not exceeding $100,000
for any subseqguent violacion, Like the Chvil Rights Act of 1964, the Disabilities Act
withszood constitutional challenge earty in its history. Just as the courts in the FHearr
af Atfenta Mozel and Offie’s Borbrene upheld the Civil Righes Act, s court rejected
claims by the House of Pancakes that the Disabilities Act was unconstititional.

In a case against an Internadonal House of Parnicakes, restaurant the coprt
rebutled the restavrant’s claim that it was not engaged in inerstate commerce, not-
g, that the restanrant was located within two miles of two interstare highways, and
within walking distance of three hotels. The conrt likewise repudiared the Pancake
House's claim that the teem rendify ackicvable, used as the standard for determini ng
when a modification mnst be made, was 1o vague 1o guide those bound by the Dis-
abiliries Act. The court commented that the statate provides direcrion by listing
examples of what gualifies as readily achievable ~including rearranging tables and
chairs, instalfing small varpy, and instafling grab bars in restrooms. Further, federal
regulaeions explaining the statuee clavity the term.

The Pancake House also claimed that the phrase wost integrated serving appro-
priate, ased by the sttute to deseribe the goal for accommodating disabied
Patrons, was ) vague to be enforceable. The courr rejected this assertion as well,
noting that the stature contains two pages of cxamples and explanations, and thus
was sufficiently clear.®® o

A Piniiech v Cuf Praeses Fraseclise, $24 F.Supp. 574 (Cat 1Y93;

Case Example 3-8 highlights the Disabilities Act’s requirenenc that restaurants
make readily achievable maodifications to enable disabled patrons to atilize the estab-
fishment’s facilities, including the bathrooms. Note the Court’s concern with the

of access.”

CASE EXAMPLE 3-8

Hoemio v. Love’s Restaurant
954 F.Supp. 204 (Cal. 1997)

This is an aclion based upon claims of discri-

minatary practices by a public accommodation...

. The aliegations surround My, Boemso’s visit to

the l.ove's Restaurant in San Diego on or about

Apeit 19, 1996, Plaintiff suffers from a medical

candition which requires that he use a motorized

wheelchair. On the date in question, Plaintift
attemnpied 10 use the restrooms at the premises
ownad and operated by Defendant and alleges
that he was unable to do S0 because the
restrooms were inaccessible to wheelchair users.

As a resuit of the inaccessibiity, Plaintifl alleges

that he was forced % wrinate in the restaurani

parking lot. .. .

The issues at triat were whether Plaintiff colid
access the bathroom facilities at the premises ...
Having heard the oral testimony produced by
parties, and the argument of counsel, and after
reviewing the documentary evidence, the Court
now makes the foliowing findings.

1 On or about April 18, 1996 Delendany, Love's
Hestaurant, opetated the restaurant facility i
San Diego.

2) On or about April 19, 1998, Datendants restau-

rant was a public accommodation as gonlem

piated by law and required 1o be accessible to
physically handicapped persons

On or about April 19, 1998 Plaintit, Ralph

Boenmio, was lawfully on ihe premises of Deien-

dant's restaurant,

Plaintift, Raiph Boemio. is a qualified hand:-

capped indlviduat as provided in the relavant

sections of the Americans with Disabifities Act,

5) Plaintifl, Ralph Boemia, suffers from a medical
congdition which requires that he use a moetor
ized wheelchair.

€ Qn or about Aprit 19, 1896, whife on Defercant's
premises, Plainkifl, Ralph Boamio, attempted 10

3

4

uza Ine restronm faciities, but was unadie to go
50 berause the rashrooms were inacoessible ta
him

71 The men's restrocm at Love's Bestavran] was
iotally ingccessible o whealchair patrons

8} The ladies restroom was historically used by
some disabled indiv tance from
the restawrant staff

9) The ladies’ tesirgom antry door from the carri-
dus provided a ciear opening of 26 and 1/2
inches and the door from the foyer 10 the toite:
drea provided a clear opening ol 28 inchas,
bath in viziation of the ADA Accessibility Guide-
Enes (32 inches required)

10] Thi doarway size and contiguration and layout
of {he corridor 1o the reslroom preventad rea-
sonable access 1o the restroom faciities an Da-
fendant's promises.

11} As & result of the inaccessibiity. Plaintif Ralph
Boemie had to urinate in the parking (ot

12} Plzinliti, Raiph Boemia, sultered actust dam-
ages in e form of mental anguish and humilia-
lion as a result of the discrimination associated
with the naccesstie bathrooms on Defendant's
tacility

13) Piaintitr's ackons in the parking lal were unwit-
ressed by third parties and unaccomparied by
any mishap. injury, physical harm or property
damage.

The ADA [Americans with Digabiliies Aci]
prohibits discrimination against any individual "o
the basis of disabifty in the full and equat
enjoyment of goods, services, facilitios, privileges,
atvartages or accommedations of any place of
public accommodation Dy any person who owns
leases or operates a place of public
accommodation.” A restaurant is clearly & public
accomenodation under the ADA

The remedies for an ADA violation include
injunctive reliet and attorney's fees. Monetary

[continued)

&7
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damages are not recoveratile by private Plaintiffs
under the ADA... .

Besed upen the Findings of Fact previously sat
torth, il is clear that Plaintiff, as a gualifiec
individual, has met his burden of proot with regard
to the discrimination experienced in tis action.
While the operators and employees of Love's
Hestaurznt made atiempls to accommodate
disabted individuals who needed to use the
restroom on the fagiities, Plaintitt was denied
reasonable access in this case.

while the defense offered that with additional
time, patience, and jockeying of the wheelchair,
access could have been achieved, this was not
reasohiabie nor consistent with the pu palicy
inlerest n providing physically handicapped
persons with equal access 1o public faciliies and
warrants a finding for Plaintiff in this action. The
standgard cannol be “Is aceess achievable i same
mannes” We must focus on the quality of access.

If a finding thal ultimate access could have been
achieved provided a defense, the spirit of the law
would be defeated, It is clear that the legisiative
purpose behind these disablity access laws
would not support such & finding... .

The restaurants past practice of rendering
assistance to disabled parsons also supporis the
tack of any animus toward disabied individuals in
the community. On the night in question, however,
the clear violafion of access standards, and the
practical preciision of Plaintiff from reasonable
access to the restroom faciiifies i undeniabie. The
physical location and fayout of the resirgom
interfared with full and equat access to the Plaintiff.
Plaintif’s standard sized wheeichair, and the
recessary attachments and senfiguration are no!
something that present some atypical anomialy. .. .

Judgment is hereby entered in favar of Plainlift
and against Defendant.

CASE QUESTION

1, Why is “guality of access” a concern of the Disabilities Acl?

Alse constizuting a violation of the Disabilivies Act is failing o provide handi-
hotel.*! To saristy the ADA, a faality does not
rs with all the oprions available to able-bodicd
patrons. Rather, the requirement is 1o provide at least one means of access 10 the
services. For example, plaindffs comphuned thae the cashier counter at a restaurani
did not have g fowered section for wheelchair accessibility. it was the practice for
all patrans of the eating facility 10 pay the server at the table, rather than at the
cashier counter. Under these circumstances, the a
did not siolate the Disabilities Act. Said the court, “The plaintiff’s argument thae
perhaps a wheelchair user might elect to pay the bitl directly, rather han to the
server, is without meric. The present situation provides wheelchair users the same
services as those provided 1o and utilized by the general public.

capped parking at a restaurant ot
aeed o provide disabled custome

Age Discrimination

Age is a classification not protected in places of public accommodation by the At
or most state civil rights laws, Thus, it is normaily not legal to teat varylng age

91 Boszons w Paed M.

‘wity Realty, 216 F3d 827 (Haw, 20000 A

w42

Kev Lavms Bay Beasit, L1C, 407 F.Supp. 2d 1324 {Fla. 2008;

4 Lung . Cuast Reprty, Tz, 31 Fupp-2d 1203 {Nev. 19995 att™d in part, rev'd in pary, 267 F,

e, 200

bsence of an accessible cashier

secien fur Disabled Amevicans Tne v

ad 1203

7o
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conceraed about the kigh rate of shoplifting in cthe electonics department, barred
school-age youths from entering the store after school hours on weekdays unless
accompanied by an adult. Although this amounes te rreatment of yaung people
differencly from others, discrimination in places of public accommedation on
the basis of age is not illegal. Similarly, a skating rink that wishes 1O promate a
Sarurday-evening session as an event for kcens can exclude from the rink people
who are younger or older.

White discrimination on the basis of age in places of public accommeodation is
generally permissible, discrimination on the basis ot age in employment dedisions
is restricted, as we will discuss in Chaprer 14,

.,_.:.»_.r i
Another type of discrimination not outfawed by the Givil Rights Act of 1964 is
discrimination based on gender, In a 1908 case, & woman was refised service at an
all-mate bar operated by a hotel. $he was forced to leave although she was sitting
quietly and not disturbing other parrons. She sued the bar, challenging irs diserim-
inatory poliey. The court nored that the Civil Rights Act of 1964 did not cover
gender discriminadion and dismissed the case, suggesting that the plaintft address
her complaint to Congress, which has the awthoriny o change the law, and not to
the courts.

Although the Civil Rights Act does ot protect women in places ef public
accommaodation, under some circumstances they can obrain redress for discrimina-
tion through the Fourteenth Amendment to the Co stiturion. That amendment
stares, “] N or shall any state ... deny to any pesson within its jurisdietion the equal
protection of the laws” {emplasis added). The operative word is stare, meaning
the gavernment. The amendment does not prohibiv private discrimination. How
does a place of public accommadation qualify as the staret It qualifies andy if it is
subject to considerable supervision and control by the government. Is a bar or
restaurant with a Heuor license issued by the state subject to the necessary degree
of state supervision and contral, and therefore bound by the Fourteenth Amend-
ment prohibition agains: unequak protection of the laws?

That question was answersd in the affirmative in a New York case, Two female
members of the National Qrpanization of Women (NOW) entered the defendant
establishment, a bar primarily engaged in serving beverages. They were told by the
bartender that the facifity Jdid not serve women and that it had consistently
adhered to this practice throughout all of its 114 years of existence. The w0
women sued the bar claiming iffegal discrimination on the basis of the Act and the
Fourteenth Amendment. Fhe court denied their Civii Rights Act clain, stating
that Congress did not cutlaw discrimination based on gender. Concerning the
Fourteenth Amendment claim, the Court noted chat 2 figquor ficensee 18 restricred
by state law in who it can sell alcohol to and when it can sell. Further, the Heensee

T DoeCrar v Hured Syracuse Cons 258 FSupp. 830 (N.Y. 196
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1§ SUDJSCE TO INSPECTION OF 1T5 Ppremises by the State Liquor Authorty, wiich caa
suspend or revoke the license. The court held this ro be sufficiens supervision and
control to qualify the bar as an instrumentality of the srare

Supplementing the Constitution, virtually all states now have state statuies
that prehibiv discrtmination in places of public accommedation based on gender.
As we have discussed, the phrase place of public accomsmodarion, as used by state
laws, customarily covers more establishunents thas does the federal Act. The phrase
inchedes almost every place open to the public, including, for example, stores and
schools.

In & case iovolving the New York starute, a tavern refused 1o serve wamen ar
the bar during cereain howurs. The plaintiff sought 2 court order barving the owners
from contginaing thar practice. Based on state faw, the court granced plaintifi™s re-
quest and ordered the bar to cease and desist its discriminatory pracdce.®®

En another case involving Michigan's civil dghes statute, the court barred the
ions Club, an all-male service organization, from denviag women membesship.
The club had refused to accept a woman who met all membership requirenments
exvept gender

Like the Civil Rights Act of 1964, most state <ivil rights acts exempt private
clubs. As with the Act, the tssue arises whether an establishment is public or
private. The right of an allegedly privare golf club 1o refuse to grant membership
Lo women was at issue in 2 California case *® Plainnff wife and her husband had a
family membership at defendant golt Jub. When they divorced, the plaintiff was
awarded the couple’s mersbership. A rule of the elub provided that family mem-
berships “shall be issued only in the name of adult male persens ... and shall not
be approved for females or miness.” The rule further provided dhae where o Gonily
membership was awarded to the wife in a divorce and che husband failed o
purchase it from the wife, the beard of directors of the comnury elub coald enmi-
nate the membership,

The board cancelled plaintd?™s membership accordingly and the plandft sued
based on gender discrimination. The club claimed it was a private club and sowas
not bound by the California state statuge that prohibited discrimination by *busi-
ness establishments™ based on geader,

The court rejected the golf club’s argument that it was a private club and beld
for the plaintiff wife. ¥ Pivotal wo the decision was the sigrificant use of ciub tacili-
ties by nonanembers. While as & general rafe the club’s facilities were open anly to

members, many exceptions existed.

In anuvther case, male bar pairons challenged a “ladies drink free™ promorion
thar defendant bar sponsored weekly, Defendant also featured 2 woekly *Men's
Night Our™ which oftered reduced drink prices and free dart games For prale
patrons, On other nights of the week, promotions were oftered ro all patrons.

Mo OB Al Havae, fwe, 308 FSapp, 1283 INY 19691
Strete Fusras Righis Spp BRI EREN L
A Rymers 2 Latornationnd Avpeiation of Lioie Clirky, 636 F Supp. 1476 (E. DL Mich 1986 See aiser Bewes-
af the Eibs v Reweolds, 863 Flapp. 529 i Mich. 1994

Warfield v Fearasseln Galf Gr Casritey Clitly, 896 D24 77 al 1998 lﬂqN

LI YV ISCONSIN STALC STATUTE 171 ISSUE ProfiDmed a place of PUpHC 2CCOMMOdation
from giving preferencial treatment because of gender. The court held thar ladics’
night promotions gave prefercatial trearment to women on the sele basis of gen-
der, therefore vielating the law. Said the court, “Ounr interpretation of [the law!
does not prohibic [defendant bar] from offeriag a wide array of promotions in the
form of reduced or no prices for food, drinks, and eatertaimment. It prahibits only
those promotions that base price differentials on the categories specified in the
starute {which include gender] ™

One of the bar's arguments was that, since it gave men promotional benefits
o another night, ladies night was not discriminatory. The cowrt responded, “Pref.
crential freatment to men on otiier nights does not correct the violation.™ Had
female patrons chailenged the men’s night promotions, the outcome would have
been the same; those promeotions likewise violated the law.

Gender discrimination in access o places of public accommoedation s fess
prevalent wday, Such discrimination in emplovment is more widespread. While the
federat Acr does not protecr against gender discriminavion in places of public ac-
conunodation, it dows protect against gender discrimination in employment, as we
will discuss in Chiaprer 14,

The law does not prohibic discrimination agaisst categorics of people not included
in the protected classes, For example, no law offers protecton against diserimina-
tion in places of public acconumedation to peopie who are dressed in jeans or makes
not wearing shins. Thus, a restaurant’s policy of refusing to serve anyone in jeans
is legal even tlough it discriminares agalnst people wearing deoim panis,

Another case involved a casino’s ejection of 2 patron who was a counter—that
is; soneane who keeps track in blackjack of what cards have been played. When
certain cards that tile the odds in favor of the player remain wo be plaved, the
counter bees the house limits and frequently wins, to the chagrin of the casino.

The expeiled counter challenged the casine’s right to evict him. The court
held the counter was noe protected by the Civit Righrs Act beeanse his exclusion
was not based on race, color, religion, or national origin. ¥’

Innkeepers, unlike restaurateurs, have a common-law obligation o provide
aceommodations to all who seek them, However, even this rule has exceptions that
allow au innkeeper to refuse accommedations to a guest who is unable to prove
zbifity to pay, a guest who is disorderly, of a guest who has a coneagious disease.
These exceprions and others will be discussed in Chapter 10

¥ L v, Aivporr Casina, Irzs 564 F.2d 1216 (Cal, 19275, Note: Updated bladkjack deajer devives,
where used, render connting obsolete because the dealer reuses and reshuffles the cards after virtally

every hand.
73
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PETIIED UM INERTRUR L {1 s

Removal of a restaurant patron wha is acting disorderly does not violate the civil
rights laws, Although the unruly diner may be 2 member of 2 protecied minorty,
cjecrion based on conduct dogs not viclate the Civil Rights Act. Case Example 3-9,
invaolving a McDonald’s restavrant, illustrares this poiat. As you read the case, note
fow the customer sought 16 prove racial discrimination and the reasons why the

court rejected that proof.

ir

CASE EXAMPLE 3-9

Alexis v. McDonald’s Restaurants
of Massachusetts, Inc.
67 F.3d 341 (Mass.)

.. Alexis and her family, who are African
Amaricans, entered a McDonalds restaurant,
proceedad & the service counder, placed their
order, and paid in advance. When the food wes
placed before them at the service counier,
became apparent that [their server] Alfredo
Pascacio, whose native tongue is Spanish, had
mistaken their order. During the ensuing exchange
between Alexis and Pascacio, defendant-appeflee
Denna Domina, the “swing manager,” intervened
on behall of Pascacio, which prampled Alexis to
say: “[You] take care of the people in from of you.
He's taking care of me, and weTe sarting this out”
Domina nonetheless persisted for several more
minutes.

Uttimately, Domina said to Alexis. I don't have
1o tisten to you” Alexis replied, “[Yjou're damn
right you don't have to fisten to me. 1 was not
speaking to you. | was speaking to him" Bomira
then instructed Pascacio: “Just put their stuff in a
bag and get them out of hera” Tuming o Alexis,
Domina retarted: “Youre not eating here. ¥ you
o] were going fo call the cops” Alexis
responded: *Well you do whal you have o do
hecmuse we plan o aat here” Notwithstanding
Doming’s instructions, Pascasio piaced the foeod
ordear on a service tray, without bagging . The
entira incident at the service counter had lasted
apprpximately ten rinutes.

Atter the Alexis family went into the dining area,
Shexrry  Toham, a manageriat  employee,
summoned defendant Michael |Leporali into the
restaurant. Leporati, & uriformed off-duty pulice
serggeant, had been patroiiing on foot outside the
restaurant by prearrangement with the Town of

Framingham, but had witnessed no part of the
earfier gxchange among Alexis, Pascacio, and
Domina.

Upon entering the restaurent, Leporall was
informed by Domina that Alexis had been yelling.
creating 2 “scene” and an ‘unwarranted
disturbance” over a rristaken food order, and
directing abusive remarks at Pascacio. Domina
informed Leporati fhat Alexis had argued loudly
with her and another employee; that she “just
wasn't stapgping”, and that Atexis was stii! it the
dining area though Domina had "asked her 1o
jeave.” Finglly, Domina told Leparati, * would fike
her to leave.”

Without further inquiry into the “disturbance”
alegedly caused by Alexis, Leporati proceeded to
the dining area where Alexis and her family were
seated, and informed the entire Alexis family that
the manager wanted them 1o leave art that they
would have to do so. Alexis immediately asked
whiy, denied causing any disturbance, and ciaimed
a right 1o finish eating in the restaurant. Whan she
urged Leposati lo ask other restadrant customers
whether there had been a disturbance, Leporat
simply reiterated that the family would have te
leave, ...

Approximately ten reinutes later, Officer Wiliam
Fuer arrived, and Alexis was told by Leporali that
she was heing placad under arrast... .

Alexis eventualy was charged with ¢riminal
trespass, a misdemeanor. Following her acquittal
by & jury, Alaxis and her famlly fiied the presant
action ... asserting civil rights claims... . The
district court granted summasy judgment for the
defandants... .

Algxis submittad deposition testimony of six
witnessas-—the five Alexis family merbers and
Karan Stauffer, an eyewitness fo the events—
each of whom opinad, in affect, that had Alexis

{tentinued) ..wi

been a "rich white woman,” she would not have
been treated in the same manner. The court
found that the proffered testimony was “not
supported by sufficient factual undergirding” to
permit a reasonable inference that either Domina
or McDonald's discriminated against Alexis on the
basis of her race... . The six deponents based
their inferences of racial animus on thelr personai
chservations thal Domina reacted “angrily”
foward Alexis and with a "negative lone in her
voice” was ‘unfriendy” “uncooperative” "high
sirung,” “impolite” “impatient,” and had “no
reason® to  eject Alexis. Although these
ohiservations may be entirely compatible with &
race-based animus, there simply is no foundation
for an inference that Domina harbored a racial
animus ioward Alexis or anyone alse, absent

some probative aevidance that Domina's
petutance stermmed from something other than a
race-neutral reaction to the stressful encounter
plainly evidenced in the record, induding Alexis's
persistence {however justitied)... .

As Alexis points to ne competent evidance that
Domina and McDonald's intentionally  dis-
arirrinated against her on account of her race, the
district court carrectly ruled that this claim shauld
be dismissed. Disputes genesally arise out of
mutuat misunderstanding, misinterpretation, and
overreaction, and without more, such disputes do
not give rise to an inference of discrimination.
Accorgingly, #ie summary judgment eatered in
tavor of Domina and McDenalds must be
affermed... .

CASE QUESTION

1. On what basis did e court tind that the restaurant was rot liable for discrimination?

Reasonabie Rules of an Establishinent

The management of a service establishmenr, like any other business enterprise, typ-
teally adopes rules to maintain order and express the philosophy of its manage-
ment. Often these rules result in different treatment of different groups. If the
rules are reasomable and do not result in iflegal discrimination againsc protected
classes, they arc cuforceable even though the result may be that some people witl

be treated differently than others.

In Case Example 3-10, the management of a resraurant had 2 rule that ex-
cluded any person who was harefoot. A woman, cjected trom the restaurant he-
cause she had removed her shoes, unsuccessfully challenged the legaliny of che rule.

CASE EXAMPLE 310

Feldt v. Marriotl Cotporation
322 A.2d 913 (D.C. 1974

[Appeilant], about 26 years of age, and her male
escert had attiended a dancs at a fraternity house
and after leaving the dance werd to a Junior Hot
Shappe. owned and operated by appefiee, They

wenit through a caleteria line, selected and paid
for some food and then sat at & fable and began
1o eat, The manager of the shop approached the
table and tolg appeliant she would have to lgave
because she was not wearing shoes. [Appetlant
left har shoes in her escort's automa parked
near the entrance.} Na sign to thal effect was

{continued)
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pasterd, but The manager said it was the
compaty’s policy 1o serve no ane who was not
wearing shoes. She replied she would leave as
soan a s she finished eating, The manager did ot
offer tex refund her money, and she asked for no
refund. [There was testimony that the manager
atierect to gat a bag 50 she could take the food—
a harmburger and french fries—with her] He
contineied o insist thet she lsave, and she
gontinised 1o ingist she would leave only when
sha had finished eating. The argument continued
and she finally saig to the manager: “WEl you,
please, go to hell’ Ha walked outside and
returned with a police officer. The manager again
asked her to leave, and the officer told ber she
would be violating the unlawiul entry statute ¥
she refuted to leave afler the manager had
asked her to leave She replied she would leave
when she had finished sating. The officer took
her arm and said unless she left he woldd arrest
her. She arose and walked to the door and then,
observing the officer behind her, began
strugggling with hirn and hit him.

Appellanl was then placed in a patro! wagos,
taken 1o a precinct station, and fater taken to the
Womer's Datention Ceriter. Hours later she was
releassed on ber personal recognizance and toid
to appear in court the next day When she
sppesared i coun, she was told the charge
against her woulkd be dropped and she was free
to leave,

It is clear thal appeliant entered the pramises
Jawtally, but it is also clear that under our
unlawfui ertry statute ... one who lawlulfy
enters may be guilly of a misdemeancr by
rafuging to leave after being ordered ta do so by
the person lawfully in charge of the pramises,
Our cquestion is whather the poiice officer was
justified in arresting appellant when she, in his
prasence, refused fo leave after being ordered
to do so by the manager.

At commen law, a restaurant owner had the
right to arbitrarily rafuse service to any guest.
Abse nt constitutional or statutory sights, the
comnnen law still controls in this jurisdiction. This
is no® a case of racial discrimination or violation

ights. We do have a statute making it
untawful for & restaurant to refuse service to
"any quigt and orgerly person” o to exclude
anyene on account of race of color; bul, as we
have said, there was no racial discrimination
here and we do not think the requirement to
serva any quiet or orderiy person prevenls a
restaurant from having reasonable require-
ments 85 to the dress of its customars, such as
a requirernent that af mate cusiomers wear
coats and ties, or, &8 here, that all customers
waar shoes. Hag the restaurant manager
abserved that appeilant was not wearing shoes
when she first antered the restaurant, he could
have praperly and lawfully refused to serve her
and requested her to leave. Our gueston
narrows down to whether the fact that the
restaurant had served appeliant food and
received payment for it prevented the restaurant
from ordering appsllant to ieave when her
shoeless condition was obssrved.

The status of a cuslemar in a restaurant, as
far #s we can ascertain, has never been
precisely deciared, it is not the same as a guest
at an inn... .

The nearesl analogy we have found in the
reparted cases 1o the one hete is that of 2
patron of a theaier. racetrack, or olher place of
public entertainmeni, who, after having
purchased a ticket. is ordered to leave. It has
beert generaliy held that such a patron has only
a personal oense, which may be revoked al any
tima, leaving Him onty with a breach of contract
claim [against the proprietor]

Wa think that i the applicable rule here, When
appellant was ordered 1o leave, her licenss lo be
on the premisas was revoked, whether iegally or
illegally, and she had no right o remain. Her
remedy, if any, was a civil action for breach of
cantzact...

Ow conciusion is that when appallant, In the
presence of the police officer, refused to leave o
the gemand of the restaurant manager, the officer
was justified in arresting her for viclation of the
unlawtul entry statute..

Whas should hoteliers and restauraceurs do if an individual they have asked
leave refuses 1o go! The best response is to call the police to handle the matter, Ide-
ally, 2 confrontation like the one described in Feldr v Marriotr Corp. will be avoided.
The rights of the proprictor in this rype of situaton will be discussed at more length

in Chapter 10.

T

Retaliatory bxchision
Often when 2 customer sues a hotel or restawrant she is disinclined to retura to the
establishment for service. In cases where a plaintiff does seek service after com-
mencing the Juwsuit, the facility is not obligated to accammodats the wonld-be
patron.

In one case a plaintiff sued a bar claiming anspecified illegal discrimination.
Whils that case was pending, the plaintiff rerurned to the defendant’s bar intend-
ing to purchase drinks. She was denicd admission by the doorman and informed
that the reason for the exclusion was that she had sued the bar. She filed 2 second
suit, claiming that denial of services because of her lawsuit constituted ilfegal dis-
crimination. The court dismissed the action on the ground thar discrimination
based on retaliation for bringing a lawsuit was not  prozected class. Said the court,
“{ Aln exclusion based on a customer’s condiect, whether or nor the customet was a
member of a [proteceed | class, was reasonable s 2 matter of law. 5

Ejection of Oby ectiomable Persons and Trespass

Patrons who enter the premises despite a warring not to may be guilty of crimi-
nal trespass. Even if the patrons enter the premises lawfislly, they may be guilty of
teespass if they fail to obey & lawful order o leave made by the owner or the
owner’s designee. To commit this crime, parrons must first be informed they are
ot welcome on the premises. For example, where an organization’s meeting was
restricted to members of the Board of Governors (the association’s governing
bady), others could be legally excluded. Renroval of an attendee who was not
a board member and who failed to leave when asked did not constitute iflegal
discrimination. !

landmark decision

national origin

place of public accommeodation
readily achievabia

civil rights laws

Civil Frights Act of 1964
discrimination transients
injunction unitary rule
interstate commerce

58 Gayer w Culeik, s, 2852 Cal Rprr. 556 (1991}, Sec also Cownty of Grane 7 Peer, 333 NOW.2d 734, 183
WL 161872 {Wis. 1983)

St Afirgnda v Resident ond Divcctovs of Grovgetawn Colloge, 818 FSupp. 16 (D.C. 1993), aff’d 43 F.3d

F1E DA EE94) V.ﬂ




09-10-2007 22 123

12:34:56 p.m.

Sunoco Inc.

215 246 8136

r

‘. Preventive Law Tips

Summary i

Sadly, discrimination was a practice quite prevalent in the hospitality indastey
before the passage of the Civil Rights Act of 1964, Today, many laws prohibis
discrimination. The common law prehibits inckeepers from refusing accommo-
darions ro anyane who secks them, anless certain exceptions apply. The Chvil
Rights Act of 1964 prevents hotels, restaurants, gas stations, and places of en-
tertainment eagaged in interstate commerce from refusing to provide services
o accommodations on the basis of race, color, religion, or naticnal origin. The
Americans with Disabilities Act prohibiss discrimination on the basis of disabil
fty and requires varions accommodations for handicapped patruns. State civil
rights Jaws fill ia the gaps by preventing discrimination within the state in
a large class of facilities on the grounds not just of race, color, religion, and
national origin, but alse gender, mantal status, disability and in some locales,
sexual orientation.

We have seen in this chaprer how the Jaw can be nsed s a tool to deter dis-
crimination and encourage hospitality facilities to provide their services to all
equally.

w Do not refuse @ botel vovrw to auyone on the grownds of being in o procected class.
Failure to provide a room based on race, color, religion, er nationality violates
the Civil Rights Act of 1964 and can result in an injunction and judgment for
attorney’s fees in favor of the plaintiff. Discriminstion based on disability mayr
violate the Americans with Disabilities Act. Refusal to provide a room based
on gender or marital status may violate a state civil rights law and subject the
innkeeper to criminal penaities. If the hotel is situated in a locality that forbids
discrimination based on sexual orieatation, refusal ¢¢ provide a room te some-
one whe is homosexual will result in liability, In addition ro the legal penalties,
diserimination, contradicts the basic principle of equal opportunity upon which
our country was founded, and vivlates a basic tenet of the hospitalicy industry
to treat customers well and make them fect comfortable. Nere: If a legitimate
reason exists to refuse accommodations (for example, viofation of reasonabie
house rules, disorderty conduct, or trespassing) an innkeeper can legally de-
cline to provide a room.

w Do not refuse o botel room to anyons who shows abilicy to pay unless thero is 3
legitimare reason for the refusal (for example, viclztion of reasonrable house
rules, disorderly conduct, or trespassing ). The common law requires that bo-
tels provide rooms for everyone requesting accomnmodations. Faiture 1o pro-
vide a room 1o a would-be guest with the financial nreans to pay can result in

lisbifivy.
T%

W 130 pot FIESC TESLAMTARE SEPPLLES 1O SOMEONE GR THE FYOUNAS Of VRSE, COIOT, FELAIOR,
or natfonglity. The Civil Rights Act of 1964 outtaws discrimination on these
grounds; it does not prohibit a restaurant from refusing service on any other
grounds. Jote: 1€ a legitimare reason exists to refuse accommodarions o a
would-be patron in a protecied class {for example, viofation of reasonable howse
rules, disorderly conduct, or trespassing) the restauratenr can legally decline to
provide a table.

W Do nar vefuse restaurant serpices $o someone o the grownds of gender, marival
stabus, o disebility, State civil rights laws customarily outlaw discrimination on
these grounds, and the federal Americans with Disebiliies Act outlaws dis
criminarion against disabled persons. Failure to abide by these laws can resnlr
in civil and criminal Habifity. Also, local ordinances may prohibit diserimina-
Hon on the basis of sexual orientation. These types of discrimination can be as
hurtfizl o the guest and damaging to the hospitality industry as disceimination
based on rave, color, religion, and nationality, Noze: If a legitimate reason ex-
ists to refuse accommodations to a would-be patrop in a protected class (for
example, violation of reasonable house rules, disorderly conduce, or trespass-
ing) the restaurareur can legaliy decline to provide a rable.

® Do siot vefiese aocess to places of enteriaisment o the groumds of vacs, color, reli-
gion, ov nationalizy. The Act prohibits discriminarion in places of entertain-
ment based on race, color, religion, or nationality. The word entertai i ment, as
used by the Act, inchudes enterprises such as theaters and stadiums that otfer
entertainment to 2 viewing audiznce, as well as places where the patron ac-
tively participates in the activity such as 2 ranch offering horseback siding or an
amusement park,

m Do not #efuse access to phuces of enteriaiument on the grownds of gender, merital
statws, o disability, State <ivil rights laws customarily outlaw discrinmination on
these grounds, and the federal Americans with Disabilities Act outlaws dis-
crimination against disabled persons. Violation of these laws <an result in civil
and crirninat Hability, Also, local ordinances may prohibit discrimination on
the basis of scxual orientation. Note: If a legitimate reason exists to refuse ser-
vice to a would be customer in a protected class (such as viokation of reason-
able house rules, disorderly conduct, or trespassing], the proprietor can. legally
deny admission.

w Concevning disabled patvons, eliminate bavviers vo nccessibility if the rentonal is
readily achievable. Places of public accommodation are required o remaove
hindrances that can be ehiminated easily and without a lot of expense. Barder
remaval that would be costly or difficuit to achieve is not required. If new cou-
struction or alterations are undertaken, more extensive obstacle removal will
be required. However, accessibility is not required where the cost to remave
barriers is out of proportics with the cost or scope of the alteration or con-
SICLCLION Project,

B A private club wishing to vetain thai starus should lmit membership, develsp
clenr selection critevin, ensuve thar control anid owncrship of the clul rests with
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wempers, And refrain frim widely adver g for smembers. Ihe courts have de-
veloped mules to determine which clubs are private—and therefore not bound
by the Act—and which dubs are not. Unless those rules are followed closely, 2
ciub will not he deemed private.

1. According to the common law, to whorm can a howel refuse 1o provide accon-
modations?
2. Why di¢ Congress pass the Civil Rights Act of 1964 (the “Act™)
3. Whe is protected by the Act?
4. What facilities are covered by the Act?
5. What is interstate comenerce and why is it relevant to the Ace?
6. What remedies are available to a plaintff suing for a violation of the Act
7. Name three types of businesses not covered by the Ace,
8. Tdeatify three differences between the Act and stace civil rights laws.
9. In addition to prohibiting the denial of 2 botel room or resteurant services wo
certain peesons, what conduct is outlawed by state civil rights Taws?
10, Identify three rests used by the courts to determine whether or not a club is
private,
11. What is a restaurant eequired 1o do ander the Americans wich Disabilitics Act
to remove bacriers to accessibility?
12. Can a restaurant legally require that all wheelchair-bound customers eat in
the szme area of the dining room?

Vocussion Questions

1. Some localities have laws that require restaurants £o seat smokers in an ared

6. Why do you think Congress pmiited many bed-and-breaklast operations from
the Act (the “Mrs. Murphy's Boarding House” clanse ¥

7, 1f you were devising an expansion of the civil righs laws, woald you include
any additicmal protected classes? Who and why?

8. What distingnishes the establishmenzs covered by the Americans wirh Disabil-
itics Act from those covered by the Civil Rights Act of 19647

1. Dewise an operating plan for a private cluly that wouid pass auster if its status
as private was challenged.

2. A community college, primarily serving residents of the local county, has 2
candy shop on campus. OF 20 varicties ot candics it sells, only one ingredient
of one variety was parchased from our of state. Is the college governed by the
Act? Why or why nog

2. Identify whether cach of the following constitures illegal discrimination and
explain your reasoning:

a A restamrant refuses to serve anyone who is Swiss.
b. A restzirant refisses 1o serve someone who arrives for dinner two minutes
before tize kitchen closes.
A restaurant refases to serve a person in a2 wheelchair with a servive dog
because the restaurant Joes not aliow pets in the dining area.

A hotel refuses to provide 2 room to a couple because they are nat

married.

e, & movie theater refuses to sell a ticket to someonc who is carrying a

WEApoN.

A private club refuses to adnit 4 couple because they are Protestant.

A hotel refuses to provide a room to 2 person whe is deaf because he s un-

abie to provide proofl of ability 1o pay.

)
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separate from nonsmokers. Does this constitute iltegal discrimination? Why o
or why not?
2. Why do you think Congress did not include gender as a protecred class in the

L Web Site

Act?
3 Why is a successful plaintilf in most Jawsuits unable 10 colfect artorney’s fees febs sites that will enbance yout understanding of the materiad in this chaprer
. . . , : , inciude:

from the defendant, while a successful plaintiff suing under the Act can? B o . L
http:/wewwlaw.somell.edu This is a good site for explanations abour civil rights Jaws.

htip:/fwwew.eoos.gov This is the oftical site of the Equal Employment Opposta-
. . . . - . . pity Commission, the federal agency that enforces discrimination laws.
5. A train station has a snack bar Jocated in it. What additional information ; . gency - .
A A Among the site’s features are access to federal laws that prohibit job dis-
would vou reed to know to derermine if the train station is covered by the e . o . - L
. W . . . . crimination, information on how te file a ¢labm, and use of mediation o
Act? Why wonld you need that additional information? »WQ settle claims
R Bl

4. Why do you think rhe Act outlaws even single acts of discrimination rathey
than requiring a patrern of discriminatory conduce?




