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view that the industry recognized the hazard, There were also feasible means of abating the
hazard, as the operation could be performed using workers stationed on the ground rather
than on the rig itself.

Bven though the general duty clause provides OSHA with an important weapon for con-
testing unsafe conditions—one that does not rely on the glacial standard-setting process—it
can be difficult for the agency to prove that hazards that have not been the subjects of safety
standards are nonetheless recognized and that there are feasible means of abating those haz-
ards. In SeaWorld of Florida v. Perez, the court reviews OSHA' use of the general duty clause
to cite the marine park following the death of one of its trainers in a killer whale attack. The
circumstances of this case are unusual, but the questions it raises are of broader interest.

SeaWorld of Florida v. Perez

2014 U.S. App. LEXIS 6660 (D.C. Cir.)

OPINION BY CIRCUIT JUDGE
ROGERS:

SeaWorld of Florida, LLC, operates a theme park in
Orlando, Plorida, that is designed to entertain and
educate paying customers by displaying and studying
marine animals. Following the death of one of Sea-
World’s trainers while working in close contact with a
killer whale during a performance, the Occupational
Safety and Health Review Commission found that Sea-
World had violated the general duty clause of the Oc-
cupational Safety and Health Act of 1970 by exposing
the trainers to recognized hazards when working in
close contact with killer whales during performances,
and that the abatement procedures recommended by
the Secretary of Labor were feasible. SeaWorld chal-
lenges the order with respect to one citation. Con-
cluding its challenges are unpersuasive, we deny the
petition for review.

On February 24, 2010, SeaWorld trainer Dawn
Brancheau was interacting with Tilikum, a killer whale,
during a performance before a live audience in a pool
at Shamu Stadium in Orlando. Ms. Brancheau was re-
clined on her back on a platform a few inches below the
water surface. Tilikum was supposed to mimic her be-
havior by rolling over. Instead, the killer whale grabbed
her and putled her off the platform into the pool, refus-
ing to release her. She suffered traumatic injuries and
drowned as a result of Tilikum’s actions.

The Secretary of Labor issued three citations to Sea-
World after an investigation by an Occupational Safety
and Health Administration ("OSHA”) compliance offi-
cer. Only the second citation s at issue. It alleged two
instances of a “willful” violation of the general duty
clause for exposing animal trainers to the recognized

hazards of drowning or injury when working with killer
whales during performances. The first instance related
to animal trainers working with Tilikum being exposed
to “struclk-by and drowning hazards” by being “allowed
unprotecied contact with Tilikum” while conducting
“‘drywork’ performances on pool ledges, slideouts and
platforms” In SeaWorld’s terms, when trainers are out
of the pool or on submerged ledges called “stideouts” in
water no deeper than their knees, their interactions with
killer whales are called “drywork™ Any interaction in
deeper water is “waterwork” * * * The second instance
concerned animal trainers working with killer whales
other than Tilikum who were exposed to struck-by and
drowning hazards when they were “allowed to engage in
‘waterwork’ and ‘drywork’ performances with the killer
whales without adequate protection? * * * The Secretary
proposed a penalty of $70,000.

* % * Observing that OSHA has “no specific stan-
dard” regulating employees working in close contact
with killer whales, and that the Secretary had presented
no evidence SeaWorld had a “heightened awareness of
the illegality of its conduct” or manifested “plain indif-
ference to employee safety,” the AL] found that viola-
tions were “serious;” not “willful,” and imposed a fine of
$7,000 *** SeaWorld petitions for review of the general
duty violation.

The general duty clause of the Occupational Safety
and Health Act, provides: “Each employer [ ] shall fur-
nish to each of his employees employment and a place
of employment which are free from recognized hazards
that are causing or are likely to cause death or seri-
ous physical harm to his employees” * . . [T]his clause
enables the Federal Government to provide for the
protection of employees who are working under such
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unigue circumstances that no standard has yet been en-
acted to cover this situation” * * *

“To establish a violation of the General Duty Clause,
the Secretary must establish that: (1} an activity or con-
dition in the employer’s workplace presented a hazard
to an employee, {2) either the employer or the industry
recognized the condition or activity as a hazard, (3) the
hazard was likely to or actually caused death or serious
physical harm, and (4) a feasible means to eliminate
or materially reduce the hazard existed” Tempering
the range of potential remedies that might be imposed
upon finding a violation of the clause, the court ex-
plained: . .. ‘the Secretary must prove that a reasonably
prudent employer familiar with the circumstances of
the industry would have protected against the hazard in
the manner specified by the Secretary’s citation.”

SeaWorld contests only the second and fourth ele-
ments regarding recognized hazard and feasibility.
* % * Birst, SeaWorld contends that the finding that it
exposed its employees to a “recognized hazard” is un-
supported by substantial evidence. Second, it contends
that “when some risk is inherent in a business activ-
ity, that risk cannot constitute a ‘recognized hazard! ”
Third, ... SeaWotld contends that the Secretary failed
to prove feasible abatement methods {or that SeaWorld
had already implemented these measures), and that
the ALJ failed to consider evidence these abatement
measures present additional hazards and erred because
eliminating close contact changes the nature of a
trainer’s job, ¥ * *

Whether a work condition poses a recognized haz-
ard is a question of fact. Substantial evidence supports
the finding that “drywork” and “waterwork” with killer
whales were recognized hazards. Tilikum is a 32-year-
old male killer whale with known aggressive tenden-
cies who in 1991 killed a whale trainer at a marine
park in Vancouver, British Columbia. SeaWorld had
established special protocols for Tililktum, which pro-
hibited “waterwork” and, among other things, required
non—killer whale personnel and guests to stay five feet
behind pool walls or three feet from Tilikum’s head,
indicating that SeaWorld recognized the possibility of
harm to people standing outside of the pool on kand.
Although “drywork” with Tilikum continued, Sea-
World limited it to a team of experienced trainers who
used extra caution. The caution with which SeaWorld
treated Tilikum even when trainers were poolside or on
“slideouts” in the pool indicates that it recognized the
hazard the killer whale posed, not that it considered its
protocols rendered Tilikum safe,

Asto other killer whales, SeaWorld suggests that close
contact with these whales was not a recognized hazard
because all whales behave differently and its incident
reports help SeaWorld improve training. But SeaWorld’s
incident reports demonstrate that it recognized the
danger its killer whales posed to trainers notwithstand-
ing its protocols. At the time of Ms. Brancheau’s death,
seven killer whales were at the Orlando park. Even
though SeaWorld had not recorded incident reports
on all of its killer whales, a substantial portion of Sea-
‘World’s killer whale population had at least one reported
incident. The ALJ also relied on the many comments
by SeaWorld management personnel, including cor-
porate curators of animal training, who described the
need for caution around killer whales generally, not only
around certain killer whales. Killer whales bit trainers’
body parts on several occasions (although not gener-
ally puncturing skin) and in 2006 a killer whale pulied
a trainer underwater by the foot and submerged him
repeatedly for approximately 10 minutes. Although this
incident occurred during “waterwork,” substantial evi-
dence supports the finding with regard to “drywork’” as
well. On numerous occasions, trainers felt or were pulled
into the water, as later happened with Tilikum and Ms.
Brancheau, or killer whales lunged out of the water
toward trainers. These incidents constitute substantial
evidence to support the ALJs finding that “drywork” was
also a recognized hazard.

SeaWorld’s position is that working with killer
whales was not a recognized hazard because its train-
ing and safety program adequately controlled the risk.
To train its killer whales, SeaWorld uses “operant con-
ditioning” to reinforce desired behaviors with food or
other rewards. It also trains its employees who work
with killer whales to recognize particular behaviors
that it calls “precursors,” which indicate that the killer
whales may act aggressively, and keeps detailed inci-
dent reports of when its killer whales had behaved ag-
gressively or otherwise undesirably toward trainers,
including pulling trainers into the pool. The Secretary
presented evidence that the killer whales posed a haz-
ard in spite of SeaWorld’s safety measures. On mul-
tiple occasions, including the death of Ms, Brancheau,
SeaWorld’s incident reports indicated that the killer
whales showed no immediate precursors of aggressive
behavior or ignored SeaWorld's emergency procedures
designed to make them cease aggressive behavior.
Statements by SeaWorld managers do not indicate that
SeaWorld’s safety protocols and training made the Iller
whales safe; rather, they demonstrate SeaWorld’s recog-
nitlon that the killer whales interacting with trainers
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are dangerous and unpredictable and that even senior
trainers can make mistakes during performances, and
the managers repeatedly urged caution in working with
the killer whales. The evidence thus supports the ALJs
finding that a recognized hazard existed, even beyond
the impact of SeaWorld’s safety protocols, * * *

The remedy imposed for SeaWorld’s violations does
not change the essential nature of its business. There
will still be human interactions and performances with
killer whales; the remedy will simply require that they
continue with increased safety measures. SeaWorld
itself has limited human interactions. After Ms, Bran-
cheau’s death in 2010, SeaWorld ceased “waterworl?
with all of its killer whales. It also imposed distance be-
tween trainers and Tilikum during drywork and, to a
lesser degree, between other killer whales and trainers
during dryworl, These self-imposed limitations are rel-
evant to the assessment of which aspects of SeaWorld’s
business are essential and indicate that the Secretary’s
remedy will not eliminate any essential element. Sea-
World does not assert . . . that a public perception of
danger to its trainers is essential to its business. Nor has
SeaWorld ever argued that limiting interactions in the
way that the remedy requires would have a detrimental
economic impact on its profits, * * *

To the extent SeaWorld maintains that close con-
tact is integral to cleaning and caring for their animals
(i.e., “husbandry”), and that it was arbitrary and capri-
cious to find a recognized hazard in the performance
context but not in the husbandry context, its position
is unfounded. Contact during husbandry was not at is-
sue before the ALJ or the Commission. Regardless, al-
though some aspects of husbandry may require close
contact, according to SeaWorld's vice president for vet-
erinary services, many procedures can be conducted in
a medical pool with a lifting bottom that restricts the
killer whale’s mobility, or can be performed from pool-
side behind a short wall. * **

SeaWorld’s suggestion that because trainers
“formally accepted and controlled their own exposure
to ... risks)” the hazard of close contact with killer
whales cannot be recognized, contravenes Congress’s
decision to place the duty to ensure a safe and healthy
workplace on the employer, not the employee. This
court has long held “this duty is not qualified by such
common law doctrines as assumption of risk, contribu-
tory negligence, or comparative negligence” * * *

The Secretary and the Comimission could also rea-
sonably determine that the remedy does not go to the
essence of SeaWorld’s productions. SeaWorld has had
no “waterwork” performances since Ms. Brancheau’s

death in 2010, and it temporarily suspended “water-
work” after other incidents, such as the killing of a
trainer by a killer whale in 2009 at a non-SeaWorld
park in Spain. With distance and physical barriers be-
tween Tililkknm and trainers during drywork, Tilikum
can still perform almost the same behaviors performed
when no barriers were present. The nature of Sea-
World’s workplace and the unusual nature of the hazard
to its employees performing in close physical contact
with killer whales do not remove SeaWorld from its ob-
ligation under the General Duty Clause to protect its
employees from recognized hazards, * * *

{Allthough this case is only about a single “enter-
tainment show,” our [dissenting] colleague repeatedly
characterizes this case as being about the “sports and
entertainment industries” No one has described Sea-
World’s killer whale performances as a “sport,” and a
legal argument that the “sports industry” should not be
regulated by OSHA. can be raised when and if OSHA
attempts to do so. * * * [O]ur colleague is simply wrong
in saying that OSHA has “departed from tradition and
stormed headlong into a new regulatory arena,” involv-
ing entertainment shows. In fact, this is hardly the first
time that OSHA has regulated the working conditions
of such shows. * * * Many traditional industries can be
extremely dangerous to their employees: construction,
metal pouring, logging, welding, firefighting, roofing,
electrical power line installation, handling explosives.
Yet these industries have been regulated pursuant to
the Occupational Safety and Health Act, notwithstand-
ing that employers could claim their employees were
also “willing participants,” “even in the face of known
physical risk,” or that the employees were taking part in
“the ‘normal activities’ infrinsic to the industry;

Our colleague’s main point appears to be that the
Secretary and the Commission were arbitrary and ca-
pricious by failing to reasonably distinguish SeaWorlds
killer whale shows from the NFL and NASCAR. It’s all
or nothing, the dissent suggests. Either OSHA must
regulate SeaWorld's killer whale shows and the NFL
and NASCAR — or it cannot regulate any of the three
because no rational distinction is possible. But Sea-
World offers nothing to show that it raised the NEL/
NASCAR hypothetical before the Commission. * * *
No principle of administrative law requires an agency
to anticipate and distinguish a hypothetical that a party
did not raise unti] its subsequent appellate briefs. Per-
haps when squarely faced with that question OSHA will
accept the dissent’s argument that . . . it cannot regulate
sports regardless of statutory text because “Congress
could not have intended” it. Perhaps OSHA will say ...
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that physical contact between players is “intrinsic” to
professional football in a way that it is not to a killer
whale show. In any event, no principle of law requires a
court, when reviewing a citation based on specific facts
relating to one of several kinds of entertainment shows
put on by a single employer, to reach beyond that cita-
tion and decide the hypothetical application of the stat-
ute {o another industry, ** *

Furthermore, * * * had Congress intended all unsafe
and unhealthy performances in the entertainment in-
dustry to be beyond the scope of employee protection,
it could have included such an exemption in the Occu-
pational Safety and Health Act, and it did not, * * * Sea-
World does not contest that it is an “employer” under
the Act. Neither does SeaWorld point to anything in
the Act or regulations that would require exemption of
its shows, much less of all entertainment performances.

* * * Substantial evidence supports the ALJ's find-
ings that it was feasible for SeaWorld to abate the haz-
ard to its employees by using barriers or minimum
distance between trainers and killer whales, most nota-
bly because SeaWorld has implemented many of these
meastres on its own. When an employer has existing
safety procedures, the burden is on the Secretary to
show that those procedures are inadequate. The record
evidence showed that SeaWorld’s training and proto-
cols did not prevent continued incidents, including
the submerging and biting of one trainer in 2006, the
killing of a trainer by a SeaWorld-trained and -owned
killer whale in 2009 at an amusement park in Spain,
and Ms. Brancheau’s death in 2010, SeaWorld em-
ployees repeatedly acknowledged the unpredictability
of its killer whales. This record evidence supports the
ALJs finding that existing protocols were inadequate to
eliminate or materially reduce the hazard to SeaWorld’s
trainer employees performing with killer whales,

Abatement is “feasible” when it is “economically
and technologically capable of being done” After
Ms, Brancheau’s death, SeaWorld required that all
trainers work with Tilikum from a minimum distance
or behind a barrier, and “waterwork” ceased with all
of its killer whales. . . . [[jmplementing the ordered
abatement is feasible because it would involve extend-
ing these practices to all killer whales and into the
future. As the AL] noted, SeaWorld had not argued
the Secretary’s proposed abatement was not economi-
cally or technologically feasible and had already imple-
mented abatement for at least one of its killer whales
and needed only to apply the same or similar protective
contact measures it used with Tilikum to other killer
whales, Consequently, the Secretary was not required

to specify the precise manner in which abatement
should be implemented. That the ALJ subsequently
granted SeaWorld’s request for a six-month extension
of the abatement deadline, in view of SeaWorld’s dif-
ficulty in scheduling two consulting experts, does not
undermine the substantial evidence that SeaWorld
could feasibly abate the hazard. SeaWorld does not
dispute that the Secretary’s abatement measures would
materially reduce, if not eliminate, the hazard killer
whales pose to its employees during performances. * * ¥

DISSENTING CPINION BY CIRCUIT
JUDGE KAVANAUGH:

Many sports events and entertainment shows can be
extremely dangerous for the participants. Football.
Ice hockey. Downhill skiing. Air shows. The circus,
Horse racing. Tiger taming, Standing in the batter’s
box against a 95 mile per hour fastball, Bull riding at
the rodeo. Skydiving into the stadium before a football
game. Daredevil motorcycle jumps. Stock car racing,
Cheerleading vaults. Boxing. The balance beam. The
ironman triathlon. Animal trainer shows. Movie stunts,
The list goes on,

But the participants in those activities want to take
part, sometimes even to make a career of it, despite and
occasionally because of the known risk of serious in-
jury. To be fearless, courageous, tough — to perform a
sport or activity at the highest levels of human capacity,
even in the face of known physical risk — is among the
greatest farms of persanal achievement for many who
take part in these activities. American spectators enjoy
watching these amazing feats of competition and dar-
ing, and they pay alot to do so. * * *

The broad question implicated by this case is this:
When should we as a soclety paternalistically decide
that the participants in these sports and entertainment
activities must be protected from themselves — that
the risk of significant physical injury is simply too great
even for eager and willing participants? And most im-
portantly for this case, who decides that the risk to par-
ticipants is too high?

In the first instance, the sports and entertainment
industries regulate themselves, often through collabora-
tion between management and participants, to ensure
that the risks are at least known to all. ¥ * * Sometimes
Congress, state legislatures, or state regulators jump into
the fray by prohibiting or otherwise regulating certain
sports or enfertainment activities. State tort law also
looms as a significant constraint in most jurisdictions,
particularly for allegedly known but unwarned-of risks
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to the participants, as the NFL has recently experienced.
** * But the Department of Labor, acting with a fair
degree of prudence and wisdom, has not traditionally
tried to stretch its general authority under the Act to
regulate participants taking part in the normal activities
of sports events or entertainment shows.

In this case, however, the Department departed
from tradition and stormed headlong into a new regu-

latory arena. The Department issued a citation to Sea-

World that effectively bans SeaWorld from continuing
a longstanding and popular (albeit by definition some-
what dangerous) show in which SeaWorld trainers play
with and interact with whales. * * * Whether SeaWorld’s
show is unreasonably dangerous to participants and
should be banned or changed is not the question before
us. The question before us is whether the Department
of Labor has authority nnder current law to make that
decision. ... ¥**

In the leading Pelron case, the Department of La-
bor had issued a General Duty Clause citation to Pel-
ron Corporation, a manufacturer of liquid specialty
chemicals, following a chemical explosion at one of
Pelron’s manufacturing facilities. The Department al-
leged that the mere “accumulation” in Pelron’s facil-
ity of a potentially dangerous chemical constituted a
recognized hazard that Pelron had failed to eliminate.
But the Occupational Safety and Health Review Com-
mission vacated the Department’s citation. In explain-
ing why the mere presence of a dangerous chemical
could not constitute a recognized hazard, the Com-
mission stated: “Obviously, some industrial activi-
ties are by their very nature dangerous, To permit the
normal activities in such an industry to be defined
as a ‘recognized hazard’ within the meaning” of the
General Duty Clause is “to eliminate an element of
the Secretary’s burden of proof and, in fact, almost to
prove the Secretary’s case by definition, since under
such a formula the employer can never free the work-
place of inherent risks incident to the business” Pel-
ron means that some activities, though dangerous, are
among the “normal activities” intrinsic to the industry
and therefore cannot be proscribed or penalized un-
der the General Duty Clause, * * *

In the sports and entertainment fields, the activ-
ity itself frequently carries some risk that cannot be
eliminated without fundamentally altering the nature
of the activity as defined within the industry. Tack-
ling is part of football, speeding is part of stock car
racing, playing with dangerous animals is part of zoo
and animal shows, and punching Is part of boxing, as

those industries define themselves. * * * Here, Sea-
World has decided that close contact between Sea-
World trainers and whales is an important aspect of
its shows, ** *

Under the current statutory scheme, Pelron pre-
cludes the Department of Labor from entering the
arena and altering the activities of the participants in
those competitions or shows, whether it be the NFL
or NASCAR or SeaWorld. The Department of Labor
can no more tell the participants in a sports event or
entertainment show that their activities are simply too
dangerous to perform than it could tell the Pelron Cor-
poration that its chemicals were simply too dangerous
to produce. * * *

I take no position here on whether SeaWorld — or
for that matter the NFL or NASCAR — should be sub-
ject to more stringent government regulation or labil-
ity, or otherwise should voluntarily male its activities
safer. ‘That policy question is not before us. My legal
disagreement with the majority opinion boils down
to one basic question: Who decides? Under current
law, it is not the Department of Labor. I respectfully
dissent.

CASE QUESTIONS

1. What are the legal issues in this case? What did the
appeals court decide?

2, What things must be shown in order to establish a
violation under the general duty clause of the OSH
Act? How are each of these elements satisfied in this
case?

3. This case involves an unusual hazard faced by em-
ployees in a business that produces a unique forin of
entertainment. Legally speaking, should any of that
matter? Should OSHA be able to regulate safety in
the entertainment industry in the same manner as
any other industry? Why or why not? If so, should
this also extend to the realm of professional sports?
Why or why not?

4. An undercurrent in this case is the claim that the
regulation of safety by OSHA is interfering with
the basic business model and product of SeaWorld.
Is that true? Why or why not? In general, should
OSHA be able to ban activities, substances, or work
processes because they are too dangerous even if
they are widely used in an industry? Order the clo-
sure of inordinately dangerous facilities? Why or
why not?

5. Do you agree with the court’s decision? Why or why
not?




