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Seventh, divorce-related injunctive orders play a unique role. Counselors familiar with obtaining injunctive orders
jcally represent divorcing women. Family court or domestic relations judges and court personnel also are frequently
lmuwledgeable about the scope of, and protection against, domestic violence. Even in no-fault divorce states, family
court judges make property allocations in the absence of the parties’ agreement and decide contested custody cases.

Under such circumstances, obtaining a protective order might deter future contact, thereby modifying the off s
previously uncontrollable behavior. fender’s

Eighth, civil relief can be far timelier than in criminal cases. Because civil protective orders are meant to deter
future abuse rather than to sanction past criminal activities, there are far fewer delays from the time relief is sought
until granted. In a civil court, a preliminary hearing can usually be scheduled within 1 to 2 days after the complaint is
fled. In contrast, criminal hearings often are delayed excessively because of failure to serve the defendant, an over-
whelmingly crowded court docket, or continuances—often at the behest of the defendant whose attorney uses delaying
tactics. Even in some progressive courts committed to handling domestic violence cases aggressively, the average
period of delay between case intakes to disposition can stretch from 6 to 8 months.

Ninth, protective orders can be useful if criminal case prosecution would be problematic. Examples include situ-
ations where the evidence of actual assault is unclear, if the victim would be a poor or reluctant witness, or when,
because of alcoholism or drug abuse, she might be unable to geta conviction (Finn & Colson, 1990). Frankly, although
webelieve the needs of the criminal justice system should take a distant second place to those of the victim, the real-
ity is that overloaded dockets might cause less serious or more problematic cases to be dropped unless aggressively
pushed by a victim or her advocate. In these cases, protective orders might be the most realistic protection forvu:!mn:

however imperfect.

Why Protective Orders Are Not Always Granted

Despite statutory provisions to use protective orders in domestic violence cases, several factors hay
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1;;‘;‘;1;11355:“6 bl:i?lg al?oviil, constitutional difficulties have per sisted or requests for relief were significantly curtaileq

(Solender, 1998). Such judicial restrictions often are the result of overly zealous interpretations of procedural require.

i i 1999).
i ifficult for inex erienced advocates (Zorza & Klemperer, ' ;
me“t';hl:aiiipejgz:g);?lthguis t;at - antly cut back requested relief, effective protection for

when the courts signific |
victims often is dramatically curtailed. For example, 2 ho-contact order is nearly uvaersally requested, because its
violation is far easier to prove, and contact typically precedes active harassmgnt or v1oleqce. Early reports found that
almost 50% of victims requesting such actions were refused. Similarly, depending on 1ocat10n,. requested financial sup-
port was denied for 40% to 88% of th nomically dependent women

e requesters. This might be crucial for many eco
(Gondolf, McWilliams, Hart, & Stuehling, 1994). ‘
In short, although the application of these laws might be upheld when taken to an appellate or supreme court, this |
has little practical relevance for most victims. They might confront a hostile judge who knows that a denial of a pre-
such circumstances, some judges have ignored the

liminary injunction or a TRO is unlikely to ever be appealed. Under

availability of TROs—at least in the past.
Another difficulty is that, at least in the United States, the process of obtaining an injunctive order must be both

initiated and pursued by the victim unlike England and Wales. Despite often being handicapped by a posttraumatic

stress reaction and the necessity to take legal action against a spouse, she also might face seemingly arcane procedural |
l requirements and indifference—or sometimes even hostility—of court personnel or the judiciary. Victims also often

hesitate to file restraining orders because of fear of retaliation by the defendant, fear of disbelief, and even fear of

unfamiliar and unfriendly courtroom rituals (Ptacek, 1999).
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As we noted earlier, to be truly effective and enforced, police departments must obtain copies or at least

readily available reliable source of the terms of the order. Although the victim might receive a copy, it might no
readily available and the police might legitimately worry that they are exceeding terms of the orde; or that it l' i
have expired, thereby exposing them to charges of false arrest. For this reason, best practices should require cou
clerks to notify relevant police departments and include the information in appropriate databases. In fact, such com-
puterized databases typically exist, but they might not be available or kept current because many police departments
suffer from budgetary pressures. Further, many jurisdictions are in states that do not maintain or connect to a regional
or statewide data base and are limited to their local community. Significant information gaps still exist as a result of
these systemic failures. Although the VAWA Reauthorization Act of 2000 began to assess and improve such systems,

truly effective databases are still not universal 15 years later.
In addition, some jurisdictions have adopted practices that informally limit issuing protective orders, in favor of

older, less effective intervention techniques. For example one author recently noted that in the many Texas counties,
protective orders weren't routinely issued even though they were fully provided for in statutes. Instead, the courts relied
on adding special conditions to the granting of a bond (or bail) in a criminal proceeding involving domestic abuse.
Such bond conditions are very discretionary with the issuing judge, and hence provide little guidance to police officers
More importantly, to enforce these against an abuser that is reoffending, a subsequent hearing has to be cond

as opposed to simply enforcing the protective order. Therefore the responding officer is unable to make an immed
arrest for violating the bond. Finally, one of the key effects of issuing long-term protective orders is that the

by bringing the judge’s power to bear, often can reset power relationships, deterring future abt}se: Estal

condition, in what typically is a pro forma court appearance without even the necessity of the victim appearin

accomplish this result. (Pierce & Quillen, 2013).

Are Restraining Orders Denied to Many Groups of Domestic Violence
There is significant evidence that the use of restraining orders is not evenly applied to all victin

Men
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2009). However, these acts are the majority of cases suggesting that men do not realistically have the same o
to obtain a protective order as women.

The reason for the discrepancy may be ideological and mestic Vi -
ing violent men. It may also be due to the fact that in both jurisdictions, 1ssuance of a temporary restraini

almost automatically includes temporary custody of dependent children. For a Ve'lriety of reasons, both' valid and
judges are unwilling to grant child custody to men based upon claims asserted in a temporary restraining order

ile’s study in Gardner, M

domestic violence is seen as a problem for women ¢

Divorce-Related Orders

¢ orders have not been effectively used to prevent violence. By their inh

Similarly, divorce-specific protectiv
nature, marital orders are limited to cases involving formal marriage, not alternative lifestyles, where domest
en in marriages, some courts continue to require an aggrieved sp

lence statistically is more apt to occur. Evi
initiate divorce proceedings to retain jurisdiction. In addition, the entire no-fault divorce movement and the pre
d the judiciary to try to limit clearly adversarial actions. Finally, de

of high caseloads encourage court personnel an
lack of any empirical evidence, some of the judiciary (along with many divorce attorneys representing men in d
ght be motivated to allege domestic violence fals

cases) has expressed concern that women in a divorce mi
attempt to influence custody or property allocation. Because of such fears, divorce-related restraining orders
not immediately granted or are granted ex parte for only a very short period. Although these limits might b

and even practically justifiable, this does set significant roadblocks to their use.

Rural Victims

It h?s been noted that overall rates of domestic violence both in rural and urban areas, with actual rates
f;:t;rdl;v r:(tle and i.nc.reasing in rural areas while remaining the same in rural locations’. One study n
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The Role of
Restraining Orders

Chapter Overview

Proble,,
Civil courts, where a party ca.n sgek private redress for wrongs committed against them, might be expected to be a key
h Mg venue for victims of domestic violence. In fact, civil law approaches have been quite problematic for victims of such
Deedeg crimes until fairly recently.
Neress | This chapter will discuss the developing role civil courts play in responding to domestic assault by the issuance of
ouldpe | orders seeking to prevent future violence. These orders can be called restraining orders, protective orders, injunctive
sy | decrees, or simply court orders. Although civil courts primarily litigate suits between private parties, the power to issue
injunctive decrees prohibiting improper conduct has long been available. Actual court orders in the context of domes-
tic assault were, however, infrequent until specific domestic violence statutes were passed. In fact, prior to the 1970s,
' women typically had to begin divorce proceedings even to be eligible for meaningful judicial relief.
The Role of Domestic Violence Restraining Orders
can g - 302 ;
The primary use of civil courts has been the gradual growth in issuance of civil protftcuye orde7rs. Whywlianas sud\ a
potent resource for victims not already assumed a primary role in the control o'f domestic v1l?le:.1tcii. oA.: we mhnh
sof lthe teality is that the latent strength of such a proceeding often has been outweighed by the limitations imposed
judiciary. .
r & shes § : cillary, or second
" Historically, the power to issue injunctive orders was an action in equity cm:::ie:::a;nceluuof a) protecite
i court’s substantive power to decide matters of law and try issues of fact. Since :

iy ¥ 2 A Th ‘were prim
not the court’s primary purpose, judges historically used injunctive orders only sparingly. They

atthe request of a prosecutor or by claimants in civil court to limit otherwise uncontrollable thmls.
usealso was limited because, as with lawyers, judges and prosecuto
aware of their limited authority to issue prior restraints on conduc
Tespondent’s constitutional rights. As a result, courts rout
Posed a threat to the complainant, often to the degree of esto
One of the recent significant innovations in judicial resp;'i!;ls pie

tion of statutes and policies that specifically encouragl:I S:':-‘;‘ aygbe g
There is no substantive disagreement that such ‘;o;eviplgg )

w restraining order had been victimized by Pr
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P o are not counted. Although some might be superseded by a perm:
" nted (Miller, 2005). Sorenson and Shen (2005) estimate that t:yere are more:

ofse};ﬂ'al key limitations, the initial somewhat narrow statutes that allowed domestic
been amended continually, leaving a patchwork of statutes with very inconsistent prov
ive orders in any particular case might therefore be easy to obtain o, alternatively, their

Jimited by statute or by arcane and often unpublished court administrative rules. Sux;h restrictions

flux as statutes and administrative policies are revised. As a result, Neal Miller reported in "
st an incredible complexity of differing statutory schemes remained for protective orders. In any given year,
s amend these statutes, ty}?lcally to remove procedural roadblocks. For example, after VAWA was reauthorized
2000, 36 states added dating violence (removing restrictions requiring a marriage). Still, widespread inconsistencies.
g states as well as notable coverage gaps.

remain amon :
A list of some representative restrictions is useful, however:

» Lifestyle factors of the victim and offender often curtail the ability of granting an order. Several states do not allow
orders to be issued to former spouses; some do not allow orders to be issued to people who have never been formally
married, even if they are intimates; and some limit applicability in same-sex relationships unless that state recognizes

gay marriage.
o Administrative

require proof of actual physical abuse
o Limitations have been administrativel

given the strong potential for immediate viol

they consider an extraordinary remedy.
o Numerous procedural limitations exist in many states, including filing fees (which might be waived) or an inability of a victim

to obtain an emergency order at nighttime or on weekends—precisely the time when she is most at risk.

Jimitations have been placed on the type of past conduct that might justify a restraining order. Some
and refuse to grant protective orders in cases of “mere threats or intimidation.

ly placed on ex parte TROs—arguably the most important form of protective order
ence. These continue to reflect the judiciary’s ambivalence toward using what

ers also varies considerably among different jurisdictions.
training orders in all jurisdictions within the United States
was to determine what statutory rights were provided for
e statutory provisions. Factors included whether

Recent studies suggest that the use of restraining ord
One study published in 2006 reviewed statutes allowing res
(DeJong & Burgess-Proctor, 2006). The purpose of the study
victims, and then the authors rated the progressiveness of th

equired by VAWA;

en full faith and credit were actually r
der prohibited the purchase and possession of a

part of the initial restraining or

lence restraining order;
eking to determine

o orders from other jurisdictions givi
o weapon restrictions explicitly stated as

firearm by persons under a domestic viol
o the statute prohibited mutual restraining orders without se

to the other; ] % tial majority) a
o the statute was broad enough to allow for same-seX and dating relationships (now a substant m)onty

simply orders between married parties; 5 : ; 4 :
there were provisions for waiving filing fees as well as a provision for filing assistance needed;
avictim could file for a restraining order independent of filing criminal charges;

.
.

o the address of the complainant would be kept confidential; w
o violation of a restraining order would be considered to be a felony o merely another

there were provisions for treatment of mandatory counseling as part of the ordor p

that although
some states

whether both parties posed

and Burgess-Proctor (2006) reported
jon in their orders. Spe cally,

rriation
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