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Chapter 10: The Law of Tort Liability ﬁ

need to be disclosed as a prerequisite to obtaining the patient’s informed
consent. Even if a patient specifically asks the physician about her experience
in performing a particular procedure, courts differ as to whether a misrepre-
sentation on that issue by the physician would constitute a lack of informed
consent.’® As stated by the Supreme Court of Pennsylvania, “we hold that
information personal to the physician, whether solicited by the patient or not,
is irrelevant to the doctrine of informed consent.”!6

Aside from determining what a physician is required to disclose to
satisfy the element of duty is a separate issue of how to evaluate the element
of causation in a claim for lack of informed consent. In other words, how
should the court determine whether the alleged failure to disclose was actu-
ally the cause of the patient’s injuries? If the patient would have agreed to
the procedure, even if the risks had been disclosed, any failure to disclose the
risks was not the cause of the patient’s injuries.

One alternative is to rely on the testimony of the injured patient,
in hindsight, that she would not have undergone the medical procedure if
the risks had been fully disclosed. This is referred to as the subjective test,
because the patient is testifying about what is, or was, in her own mind. Obvi-
ously, relying on self-serving testimony by a patient in hindsight on the issue
of the patient’s subjective belief can lead to a great deal of abuse. Therefore,
courts in most states use an objective test of whether a reasonable person, in
the circumstances of the patient, would have consented to the medical proce-
dure if the risks had been disclosed. In a jury trial, the jury’s role is to deter-
mine what a reasonable person would have done under the circumstances.

In these ways, the law tries to accommodate the right of the patient
to self-determination and the legitimate interest of the provider in avoiding
unreasonable claims. In addition, the doctrine of informed consent is more
than just a type of claim by an injured patient against a healthcare provider; it
is the theoretical basis for a patient’s right to refuse treatment, as discussed in
Chapter 12. In addition, informed consent is an important part of the federal
regulations on experimentation with human subjects."”
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 ACTIVITY10.1: JOHN PARKER

- Jo hn ;Pa}ker;f;i‘gé 35, was é‘selffémtpidyéﬂtanz}:mtam, When jhé mwéd to :
- Littleville in '2‘p1z;he‘pumh;as’ed' health coverage .fqréhvimse_lffandihis,fam-
s ily from an MCO known as the Littleville Family Health Plan (the “Plan”).
£ he ‘Plan provides »bhys?tian"sté_rvii:es to its enrollees through a

ke network of independent physicians in. private practice. Each o_f:ﬂ?‘osé‘
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Subjective test
The legal stan-
dard to evaluate
the element of
causationina
claim for lack of
informed consent
on the basis of the
patient’s testimony
in hindsight about
whether he would
have undergone
the medical pro-
cedure if the risks
had been fully
disclosed.

Objective test

The legal standard
to evaluate the
element of causa-
tion in a claim for
lack of informed
consent on the
basis of whether
a reasonable
person, in the
circumstances of
the patient, would
have consented
to the medical
procedure if the
risks had been
disclosed.
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“are not emp{oyees or agents of the Plan. The Plan does not provide |
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copies of its particrpah ng physrcian agreements to the patients who are
enro{[ed in the Plan 2 PR Sk

However, at the trme that he emralled the Plan dld send Parker an le

E : 87 page brochure. On page 54, the brochure from the Plan contamed 2 a
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&  Plan to meet all of your health care needs. To obtain services under - a
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Susan Green as his PCP because she was on the list provided to. hrm 2
il by the Plan. Dr. Green i is a solo practrtroner in prwate practice, and. she :
‘ leases office space for her practice ina shepping center in the, suburbs
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1the - 4 © pentamite (1o milligrams each) once @ day for three weeks. Parker did i
fians . 3 i precisely as he was instructed by Dr. Green. At the end of the second 1
wide i | week of taking the pentamite as instructed, Parker had a sudden heart
gare, % | aftackanddied. LSy e e e Gt £
Bo5 ! F ' As the personal .rg’ﬁ'r‘esentativ;a"bf:h‘is estate, Parker’s wife filed 3 4
ran Egiawsmt. in state court against Dr. Green and the Plan. According to the oo
ined , llegations set forth ‘ﬁi‘thé;zcomplﬁint,,J)‘r.'.G_reénAWasnegligxentﬂin‘hgr- i
1the 4 F treatment of Parker by prescribing the wrong dosage of pentamite. In i
nder 1 . - addition, the complaint alleged that Dr. Green had failed to obtain his - 4
from 2 | informed consent to the pentamite treatment. Although Dr. Green had -
note ¢ informed Parker about some of the risks of taking pentamite, she failed
fthe 3 £+ to inform him of the risk that she might prescribe the incorrect dosage
B = ' E‘v'g-::ap‘d thereby cause his death. According to the complaint, if Dr. Green -
Gpr 4 * “had properly advised Parker of the risk of prescribing an incorrect dos-
b ;  age of pentamite, he would not have consented to take that medication,
P aevedsibetetoda
urbs ~ With regard to the Plan, the plaintiff alleged that it should be held -
b ; & tiable for Dr. Green's negligence. In addition, the plaintiff claims thatthe
% .~ Plan should be held liable far its own negligence in thiscase. .. /& * Vi
- Please analyze each of the claims made by the plaintiff against Dr. o
| Green and the Plan. Be sure to discuss all of the elements of each claim

. as well as your estimate of the likelihood of success on each claim. If -
. you think you need any additional facts, state the facts that you think
. areneeded, and explain how those facts would affect your analysis.
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Proposals for Medical Malpractice Reform

The two purposes of the legal liability system for medical injuries are com-
pensation and deterrence. As a society, we want to provide fair compensation
to injured persons. In addition, by imposing liability on those healthcare
providers that actin a negligent manner, we hope to deter negligent conduct
in the future. Many believe that the current liability system does not work
and does not accomplish those two policy goals. However, there are wide
disagreements as to the reasons for the failure as well as the direction in
which the system should be changed. This part of the chapter will evaluate
k the need for reform in the system of legal liability for medical injuries and

then will analyze the advantages and disadvantages of various proposals for
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reform.




