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a nEW BEGinninG
The housing market has undergone volatile changes in recent years, 
the impacts of which are demanding better performance from those 
in the field. Although the real estate market has always seen and will 
always experience fluctuations, the combined fallout in the finance, 
banking, and construction industries did not help an already fragile 
situation. We open with this statement because that is where we are—
at a new beginning. 


Real estate has been and continues to be one of the most exciting 
and rewarding career paths we know. The opportunity to work with 
others in brokering the foundation of their dreams has pushed us to 
want to better ourselves so that we can better serve the consumers 
who rely on us.


MEasuRaBlE ouTCoMEs
The real estate market can be tough—and rewarding. With this third 
edition, we hope to provide new and updated information to aid instruc-
tors in their goal of better preparing students to meet the challenges of 
an ever-changing real estate market. This challenge is and continues to 
be one of constant vigilance in the area of professional education so as 
to maximize the ability of every licensee to meet the changing needs 
for consumer protection the public has a right to expect. 


While it is true that student learning objectives require basic think-
ing skills, “student learning outcomes” require a higher order of think-
ing, analysis, synthesis, and/or evaluation. The authors sincerely hope 
that this third edition becomes an instructional tool further facilitating 
the teaching and learning experience on both sides of the lectern.


CalBRE liCEnsE REQuiREMEnTs
The state of California and its Bureau of Real Estate require appli-
cants for the salesperson license to show, among other requirements  
(see BPC §10153), an understanding of California real estate as 


PREfaCE 
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 evidenced by successful completion of three college-level courses of 
study in Real Estate Principles, Real Estate Practice, plus one course 
from a list of approved courses. This text may be used for a college-level 
course of study to meet the required Real Estate Practice requirement. 
Also, to qualify to sit for the California broker license examination, 
one must successfully complete eight required college-level courses, 
including a course in California Real Estate Practice. This text and the 
associated college-level course also meet that requirement.


THE THiRD EDiTion
Since publication of California Real Estate Practice, 1st Edition, real 
estate as practiced in California has continued to change and evolve 
as it has since its earliest beginnings. This third edition underwent 
significant revision to cover current principles, practices, and technol-
ogy. California real estate is a work in progress; therefore, constant 
adjustment in both detail and practice is necessary to maintain a level 
of knowledge and professional competence sufficient to meet the high 
standards of consumer protection demanded by professional stand-
ards, the state of California, and the California Bureau of Real Estate 
(CalBRE).


We have made a concerted effort to minimize the confusing use 
of the word “agent.” Generally speaking, an agent is one who is 
authorized to represent another (called the principal) in dealings with 
a third party. However, California real estate law has limited those 
who, for compensation, may legally act as agents in real estate and 
related transactions to those holding a valid California real estate bro-
ker license. Hence, there can be only one person in each firm who 
qualifies as a “real estate agent” and who can legally represent the 
public for compensation; that person would be the employing broker 
at each firm.


All other “licensees,” whether broker associate or salesperson, 
working under an independent contractor agreement with a princi-
ple broker, and being therefore an agent of that broker, will be referred 
to in this text as a either licensee, listing licensee, selling licensee, sales-
person, or seller’s or buyer’s representative, not as “agent” as that 
position is already held by the employing broker who is the only one 
that by law can be paid directly for her services. We will use the term 
agent when specifically referring to a firm’s employing real estate bro-
ker or professional representatives in other fields such as loan agent or 
insurance agent. Our intent here is to avoid any confusion that may be 
caused by misuse of terminology.
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In deference to the fact that a majority of licensees nationally are 
women and to avoid the repetitious use of gender-specific pronouns, 
we use the feminine where a gender-specific pronoun is required.  
It should be understood that we are referring to both genders.


nEW To THE THiRD EDiTion
Global changes to the third edition are extensive and include additions 
of and updates to California real estate law, references to California 
Civil Code (CCC), Business and Professions Code (B&PC), Regula-
tions of the Real Estate Commissioner, revised title of the Department 
of Real Estate to the California Bureau of Real Estate (CalBRE), and 
an update of all forms where necessary throughout.


Other significant changes by chapter include the following:


•	 Chapter 1: Re-titled subsections and edit text, revised chapter 
quiz.


•	 	Chapter 2: Updated forms, terms, and definitions, revised legal 
forms and chapter quiz.


•	 	Chapter 3: Newly updated NAR 2015 Code of Ethics, moved 
and expanded various B&PC definitions 2780, 2781, revised 
case studies, Section 3.6 modified, revised chapter quiz. 


•	 	Chapter 4: Detailed and expanded descriptions, newly revised 
forms, revised chapter quiz.


•	 Chapter 5: Minor changes plus revised chapter quiz.
•	 	Chapter 6: Major revision and clarifications, new forms, and 


revised chapter quiz.
•	 	Chapter 7: Formerly Chapter 11, new forms, revised government-


agency descriptions and definitions.
•	 	Chapter 8: Formerly Chapter 7, new forms and listing agree-


ment with revised annotations, revised chapter quiz.
•	 	Chapter 9: Formerly Chapter 8, minor changes and revised chap-


ter quiz.
•	 	Chapter 10: Formerly Chapter 9, newly revised forms, revised 


annotations and chapter quiz.
•	 Chapter 11: Formerly Chapter 10, revised forms and chapter quiz.
•	 Chapter 12: Newly revised forms and chapter quiz.
•	 Chapter 13: Newly revised forms and chapter quiz.
•	 Chapter 14: Revised definitions and formulas and chapter quiz.
•	 Chapter 15: Minor changes and revised chapter quiz.
•	 Chapter 16: New and updated forms and revised chapter quiz.
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xxviii Preface 


insTRuCTional suPPoRT
Instructors who adopt this book receive access to an online Instruc-
tor’s Manual written by the authors. Each chapter is supported with 
chapter rationale, overall focus of classroom discussions, lecture out-
line, classroom discussion topics, and supplemental learning activities 
or quizzes. In addition, there are a 50-question Mid-Term Exam and 
a 100-question Final Exam.


Classroom PowerPoint® presentation slides also support each chap-
ter outlining learning objectives, emphasizing key concepts, and high-
lighting real-world applications to help further engage learners and 
generate classroom discussion.


These instructional support materials are available online only to 
adopters from the text companion site: www.oncoursepublishing.com.
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When I was asked to write a second edition of this textbook, I asked 
myself, “What can I do to make it clearly the very best textbook out 
there? What can I do to make it a valuable cutting-edge resource?” 
The answer came in the form of Bruce Southstone, a practicing Cali-
fornia broker, director of the California Association of REALTORS®, 
and community college real estate instructor. Bruce and I have nearly 
seventy years of real estate experience between us, and our collabora-
tion gives the reader many useful suggestions about how to handle the 
everyday issues faced by a licensee.


It was a pleasure to work with Bruce because his tenure as a col-
lege instructor brought a very sharp academic viewpoint to the mate-
rial conveyed in this book and balances well with what each of us has 
experienced as working brokers. He is a stickler for detail and regu-
larly cites useful Civil Code sections and Commissioner’s rules for the 
reader to earmark for handy future reference—something I believe 
you and your students will certainly appreciate.


We hope you enjoy reading this book as much as we did writing it 
and what you learn will enhance your knowledge, your ability to bet-
ter represent your clients, and your ability to earn an excellent living 
while doing so.


I would also like to express our appreciation to those who served 
as reviewers and who provided insightful comments and valuable  
suggestions: George Devine of the University of San Francisco and 
Hal Bouley of Coastline Community College.


aCKnoWlEDGMEnTs 
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sTuDEnT lEaRninG ouTCoMEs
Upon completion of this chapter, the student will be able to:
•	 Restate the requirements for a California Real Estate Salesperson 


license.
•	 Recognize the value of ethical conduct to the real estate professional.
•	 Explain the value that a real estate licensee brings to the consumer.
•	 Identify the two things a licensee has to sell.
•	 Create a personal business plan.
•	 Formulate personal real estate goals.
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sTaRTinG YouR REal  
EsTaTE CaREER


1
CHAPTER	


1.1 HisToRY
Consumer surveys indicate that the biggest shortcoming among real 
estate professionals is a general failure to communicate effectively with 
clients, customers, and each other. For communication to be effec-
tive there must be a common language and common understanding 
of terms and concepts. Most students taking a course in California 
Real Estate Practice have been exposed to many new terms and con-
cepts during their study of real estate principles. Terms and their 
precise meanings have a tendency to change over time. Because real 
estate, like other professions, is a work in progress, it is imperative that 
every licensee stay current with the nuances in terms and usage in the 
industry.


We feel obligated to clarify some of the more prevalent misunder-
standings that have come into common usage. Such clarification will 
aid all licensees in communicating with each other and with consumers.


It is important that we establish and agree on the primary purpose 
of the real estate professional. Why do we do what we do? Some, who 
have worked in this industry for years, are not clear about why they are 
in this business. Many believe they are here solely to “make money.” 
Of course, they can’t mean that literally because “making money” is 
a function reserved to the U.S. Mint. What they really mean is that 
they are in this business to “earn money.” The definition of the word 
“earn” is “to gain or get in return for one’s labor or service.” Com-
pensation follows service. It seems such a small point, but it is critical 
that every licensee understand the sequence of events: service, then 
compensation. Our purpose is service and the fee received is a by-
product of the labor or service provided.


Now we must ask, if our purpose is service and our goal is earn-
ing money, what is the purpose of the Bureau of Real Estate and the 
licensing structure? Is there a common goal here that can be integrated 
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harmoniously? The common goal is consumer protection. If every 
licensee were to embrace the goal of providing service that facilitates 
the sale or purchase of property while protecting the clients’ and cus-
tomer’s interests, we would have the ultimate in harmonious relation-
ships. By using the knowledge gained through the licensing process to 
protect the interest of the client, the licensee will also have protected 
the parties to the transaction, themselves, their broker, and the reputa-
tion of the industry as a whole. Now there’s a win/win combination.


What constitutes service to one licensee may not fit the definition 
of service to another. This variation in the definition of “service” is 
the variable that makes it such a challenge for all licensees to provide 
identical service to every consumer.


Reality and consistency are as elusive in the world of real estate as in 
any other. This field is in a constant state of change. The value of the 
land, as well as the needs of the people who live on it, may be differ-
ent today than yesterday. Values and customer needs vary constantly. 
Because of this, licensees need to be aware of the changing needs of 
buyers and sellers and the necessity for flexibility in their services and 
marketing practices. For example, because each property and each 
buyer are unique, accurate pricing or appraising is more an art form 
than an exact science. No two properties are identical. Even adjoining 
properties offer different benefits and burdens.


Strength or weakness in the real estate marketplace is determined 
by “perceived value” that, in turn, creates supply and demand. Some 
of the reasons for the broad range of perceived values that exist today 
are:
•	 Buyer and seller knowledge – The Internet gives buyers and sellers 


access to a vast amount of real estate information; however, even 
if sales data is available, it may be misinterpreted by either buy-
ers, sellers, or both. The inability to interpret the data can often 
lead buyers and sellers to overpay or underprice the homes they 
buy or sell. The GIGO (garbage in, garbage out) rule applies to 
real estate marketing as well as to computers. Providing accurate 
information to clients and customers along with proper interpre-
tation of the data is one of the most important consumer protec-
tion services offered by the knowledgeable licensee.


•	 Motivation – Motivation has a major influence on the seller’s 
asking price, the price offered by the buyer, and the price finally 
accepted by the seller. A particular home may meet all of a buyer’s 
needs, but any number of motives may cause that buyer to offer a 
premium well above the seller’s asking price. Another buyer may 
be less motivated or only mildly interested in the same home and 
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may offer less than the seller’s asking price. Sometimes the moti-
vation to accept employment in another city is strong enough 
to cause the seller to accept less for her home than, say, a seller 
whose motivation for selling is to purchase a larger, more expen-
sive home. For many sellers, getting the highest price for their 
home may not be their primary goal, just as for many buyers pay-
ing the absolute lowest price may not be their primary goal.


•	 Product differentiation – No property is exactly like another. Even 
in tract homes with exactly the same floor plan there are differences 
such as location (one backs up to a busy highway while another is 
on a quiet street), amenities (one has a remodeled kitchen while 
another has the original kitchen including dated tile), total area, 
architectural style, maintenance, external influences such as bark-
ing dogs, and/or a stunning view. The appraiser factors all of these 
variables into an analysis of what the property is worth, but the 
appraiser’s conclusion is still only an estimate of value that is valid 
only on that date and at that time. The actual price a property is 
sold for is generally set by a seller’s acceptance of a buyer’s specific 
offer. The sellers can ask any price that they want, but if no buyer 
is willing to accept the property on the terms and conditions set 
by the seller the property remains unsold.


•	 The ability of the real estate licensee – Most buyers and sellers 
rely on information provided by a real estate professional. Even 
the For Sale by Owner needs the pricing information from the 
 Multiple listing service (Mls) in order to price her property com-
petitively. On occasion a licensee will agree to represent a seller 
whose property is in an area or of a type where the licensee has 
no  experience or knowledge. When this happens, the licensee 
may suggest an asking price or range that is inappropriately high 
or low that may have the effect of underpricing or discouraging 
interest by overpricing. Although most licensees are interested in 
selling property (not just listing property), there are a few who 
may purposely suggest an unobtainably high selling price in order 
to beat the competition for the listing. This is clearly a violation of 
the national association of REalToRs® (naR) Code of Ethics as 
well as laws relating to misrepresentation.


•	 Terms – Because most real estate purchases are financed, there is 
interdependency between real estate values and the availability 
of low-cost financing. When interest rates are low, financing is 
not usually an issue with most buyers. When rates rise, however, 
an astute seller can get a higher price for a property by offer-
ing below market financing, although it’s necessary to become 
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familiar with all of the risks associated with doing so. This financ-
ing can be in the form of a first or second loan or a seller credit 
to the buyer for all or part of the buyer’s closing costs. The 
availability of purchase money from lenders is a critical factor in 
the viability of markets worldwide. There are specific forms that 
must be used with seller financing; be sure to familiarize yourself 
with them.


There are also times when different rules apply to different segments of 
the real estate marketplace. Different price ranges may have different 
supply/demand rules in play at the same time, even in the same mar-
ketplace: homes in the lower price range may be selling briskly while 
nearby higher priced homes are taking a long time to sell because of 
lower demand.


The Mls provides current information on competitive pricing in 
the marketplace. This allows a licensee to more accurately assess a given 
property’s comparable market value and then to convey that informa-
tion to the client or customer so they can make a better decision about 
the listing or offering price for a given property.


As a licensee, you must be able to clearly explain the services you 
offer. You must be able to show the seller/buyer how your service can 
be of benefit.


Before dispelling and clarifying a few of the more prevalent myths 
currently embraced by many consumers and professionals alike, we 
need to define a few basic terms. Here are a few definitions from the 
California Business and Professions Code (BPC) to aid in a common 
understanding of this discussion:


•	 BPC 10011 “Licensee,” when used without modification, refers 
to a person, whether broker or salesman, licensed under any of the 
provisions of this part. 


•	 BPC 10131 A real estate broker within the meaning of this part is 
a person who, for compensation or in expectation of compensa-
tion, regardless of the form or time of payment, does or negoti-
ates to do one or more of the following acts for another or others: 
a. Sells or offers to sell; buys or offers to buy; solicits prospec-


tive sellers or purchasers of; solicits or obtains listings of; or 
negotiates the purchase, sale, or exchange of real property or a 
business opportunity.


b. Leases or rents or offers to lease or rent, or places for rent, or 
solicits listings of places for rent, or solicits for prospective ten-
ants, or leases on real property, or on a business opportunity, 
or collects rents from real property or improvements thereon, 
or from business opportunities.
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c. Assists or offers to assist in filing an application for the pur-
chase or lease of, or in locating or entering upon, lands owned 
by the state or federal government.


d. Solicits borrowers or lenders for or negotiates loans or collects 
payments or performs services for borrowers or lenders or note 
owners in connection with loans secured directly or collaterally 
by liens on real property or on a business opportunity.


e. Sells or offers to sell, buys or offers to buy, or exchanges or of-
fers to exchange a real property sales contract, or a promissory 
note secured directly or collaterally by a lien on real property or 
on a business opportunity, and performs services for the holders 
thereof. (Broker’s definition continues in B&PC 10131.1-6)


•	 BPC 10132 Salesman Defined: A real estate salesman within the 
meaning of this part is a natural person who, for a compensation 
or in expectation of a compensation, is employed by a licensed 
real estate broker to do one or more of the acts set forth in Sec-
tions 10131, 10131.1, 10131.2, 10131.3, 10131.4, 10131.5, 
and 10131.6 (Busi   ness and Professions Code 10130, per Califor-
nia Bureau of Real Estate 2014 Real Estate Law Book, pp. 24–28, 
Jan. 1, 2014)


1.2 faCTs anD MYTHs
Because our legal system relies to such a large extent on English com-
mon law, it is important to know that the word “property” did not 
refer to the actual dirt but rather to the “bundle of rights” which the 
owner enjoyed. These include the right to:


•	 Possess
•	 Use
•	 Encumber
•	 Transfer
•	 Exclude others


English courts distinguished between lawsuits over land itself (the 
“real” thing) and those suits that could award only monetary damages. 
One brought “real action” to recover “real property” (real estate) and 
personal action to recover “personal property”—an “estate” being the 
ownership interest or bundle of rights, not the actual land itself.


Myth number one: California real estate salespersons sell real estate. 
After all, that is what it says on the license. This myth has been the 
cause of much misunderstanding between buyers, sellers, and licen-
sees. The real estate licensee has only two things to sell, and neither is real 
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estate. Real estate licensees sell time and knowledge to people who need 
assistance with real estate issues.


Think about it. The actual seller of real property is the owner, not 
the licensee. The broker acts on behalf of the seller to bring a buyer 
who is ready, willing, and able to purchase the property on the terms 
and conditions specified by the seller, or on such other terms and con-
ditions the seller finds acceptable, and the licensee acts to find such 
a person on behalf of the broker. Per the listing contract, the seller 
is the “principal” and the broker is the “agent” acting on her behalf. 
It is the employing broker (agent) who, by law, is the only one allowed 
to receive compensation for effecting the sale or transfer of real property 
(BPC 10131). Because the broker/agent is the only one authorized 
by law to collect a fee for real estate services, the licensee (those licen-
sees, broker associates, or salespersons) working under the supervision 
of the employing broker/agent must be employed by a licensed bro-
ker, and therefore their compensation must be paid only through that 
employing broker—never directly from buyers, sellers, or others.


The logical progression is as follows: The property owner or buyer 
(the principal) hires an “agent” (broker) to represent her in the sale 
or purchase of property. That broker hires a licensed real estate sales-
person (the licensee) to represent her in dealings with the public. The 
licensee is never the direct representative of the principal; the licen-
see always represents the broker who represents the client. In other 
words, the broker is the “agent” of the principal. The licensee is the 
“agent of the agent.” Licensees have misunderstood their relationship 
to the client by referring to them as “my client;” they are not the licen-
see’s clients, they are clients of the broker. The licensee’s client is the 
broker. This concept becomes critically important when the licensee 
decides to change broker affiliations. Listings taken by a licensee in 
the name of the employing broker/agent, as well as the buyers being 
represented directly, through a Buyer Representation Agreement or, 
indirectly, through a Calif. Purchase Agreement belong to the broker. 
When any other disposition occurs, it is because the broker and licen-
see have negotiated an alternate agreement.


You can see from this discussion how misuse of the term “agent” 
can lead to universal misunderstanding by brokers, licensees, clients, 
and customers. It has become standard usage in the industry and by 
the public to refer to all licensees as “agents.” Although technically 
correct (all licensees do represent others), we must be very careful 
to clearly understand who is representing whom because there can 
be only one “agent” with every firm; that “agent” is, by definition, a 
licensed California real estate broker. licensees, whether broker asso-
ciate or salesperson, work under and offer their services through the 
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“employing broker.” It’s that broker who may legally offer to sell, 
lease, and rent property for compensation, not the salesperson. Prop-
erties are listed (and contracts written) in the name of the seller or 
buyer and the broker, not the salesperson licensee. The authors, when 
referring to salespersons or broker associates working under an employing 
broker, will use the term licensee.


Because it is important that you know what service you offer the 
consumer, you need to be very clear on this point: You have only 
two things to sell—your time and your knowledge. Your time and your 
knowledge (that is, the knowledge required to obtain a California real 
estate license and the “local” knowledge required to be able to give 
the principals proper advice) are the essence of the consumer protec-
tion services you offer. Many careers have met their untimely demise 
as a result of failure to understand this concept.


Myth number two: All licensees offer the same service so they 
should all be paid the same fee. Although “activity for which a license 
is required” may be the same, the real “service” of time and knowl-
edge varies with the knowledge and experience of each individual bro-
ker and licensee.


Success or failure is not something that happens to you—it’s 
a choice. The single most important component of that choice is 
belief. Your belief system will determine your success. Because suc-
cess is a concept and not an object, you must have a clear idea of 
what you mean by success before you can develop a plan to achieve 
it.  When you have created your own clear image of what success is 
to you “Your beliefs become your thoughts, your thoughts become your 
words, your words become your actions, your actions become your habits, 
your habits become your values, and your values become your destiny.” 
(Mahatma Gandhi) 


As a new licensee, there will be many times when you may be 
tempted to doubt your knowledge and abilities. The more confident 
you are in your knowledge of any subject, the more confidence you 
will feel and the more you will project. The authors sincerely encour-
age every licensee to maximize their confidence by maximizing their 
knowledge and ability. Your community college can be of great assis-
tance in providing specific instruction in many aspects of business and 
real estate. Take advantage of this valuable resource.


The California Real Estate Broker License is a good start toward 
professional competence. The added knowledge and confidence gained 
through studying for and passing the California Real Estate Broker 
Exam is the least we owe the people we serve. Although the broker’s 
license is a good start, education and the acquisition of real estate 
knowledge does not end there. Beyond the broker’s license, there are 
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other professional designations that can enhance your knowledge and 
expertise.


If you studied for your license through one of the license training 
schools, you received a three-ring binder with approximately sixteen 
chapters of information that is critical knowledge to help you pass your 
real estate exam. This is valuable information, and the authors suggest 
that you reread each chapter, one chapter a day, until you have re-read 
the entire binder five times.


1.3 aTTiTuDE is EvERYTHinG
“If you think you can do a thing or think you can’t do a thing, you’re 
right,” said Henry Ford. Real estate is no exception to this rule. As 
with most human endeavor, belief is a critical component of accom-
plishment and plays a major role in determining individual and collec-
tive reality. Your attitude, positive or negative, will dictate how others 
perceive you and how you perceive yourself.


Getting started will be much more difficult if you believe it will be 
difficult. A negative attitude will almost certainly guarantee a negative 
result and consequent need for a career change.


There is no substitute for a strong belief in “self.” Do whatever is 
necessary to put yourself in a positive environment. Surround your-
self with as many successful people as you can. Successful people have 
positive attitudes and are fun to be around. You will find that success, 
like negativity, can be catching.


You make presentations using your knowledge of real estate regu-
lations and the local area and custom. In order to do that effectively, 
you must bring your positive attitude with you wherever you go. Your 
broker will not be watching over you every minute of every day. For 
the positive, “yes, I can” attitude to be there, it must be nurtured 
and cultivated by you. Many motivational programs on CD and other 
media are available if you need quick inspiration. Keep a few of your 
favorites in your car and play them often.


To keep a positive attitude, ask yourself the following questions. 
If your answer to any of them is “no,” take steps to reaffirm who you 
are and your role as a service provider and .advocate for consumer 
protection.


•	 Are you able to handle your own inner fear? Fear can keep you from 
taking the bold steps needed to call or see people and help them 
with their real estate needs. More people fail as real estate profes-
sionals due to an unfounded fear of rejection than any other reason. 
Remember, every buyer or seller needs the knowledge and service 
you, as a licensee, bring to the relationship through your broker.
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•	 Are you persistent? When a client says no, do you just quit ask-
ing or do you take it as a signal to probe for more information? 
Often when clients say “no” they are really telling you that they 
don’t have enough information to make a decision. If you just 
give up, hoping you won’t offend them, you may well be keep-
ing them from achieving the result that they truly desire. Only a 
small percentage of your potential clientele will agree with you or 
ultimately complete a transaction with you, but the service you 
provide to that small percentage can make you an excellent living 
and you will help a lot of people, so keep probing.


•	 Are you self-confident? There is no substitute for the confidence that 
comes with professional knowledge and competence. Your clients 
want you to lead them to a logical and safe conclusion, even before 
they believe it themselves. If you lack self-confidence, it will be seen 
as uncertainty and your clients will perceive you as lacking knowledge 
about the issues at hand. You need to have a deep reservoir of local 
real estate knowledge so when you are asked for advice or direction 
by your clients, your knowledge and preparation will reflect your 
professionalism. You can’t fake this. If you don’t have a ready answer 
to every question, tell them you will find the answer and get back 
to them. No one expects you to know everything, but knowledge 
within the scope of your license is one place where more is better.


•	 Are you enthusiastic? Enthusiasm can be highly contagious. Enthu-
siastic licensees have an insatiable thirst for knowledge about every 
aspect of the real estate business and are always looking for ways 
to improve how they represent others. When you are truly enthu-
siastic about your work, it rubs off on your clients and they begin 
to mirror your enthusiasm. Demonstrate enthusiasm in whatever 
you do.


•	 Are you a problem solver? Matching motivated buyers and sellers in 
a real estate transaction will bring many differences into the light. 
Most can be dealt with creatively, given sufficient understanding 
by the licensee. This means asking many questions. Approach all 
differences of opinion with an open mind. Each party will tend 
to see the solution that works for them; it’s your job to help the 
client see the “harmony” in the solution. Here is where your crea-
tivity and negotiating skills can shine. We sell time and knowledge 
to people who need advice and direction when they are buying or 
selling real property.


•	 Are you adept at handling objections? One of the most difficult 
clients to represent is the one who never raises any objections but 
doesn’t commit to buy or sell.
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1.4 Goals
You must ask yourself two important questions: Who am I? and What 
do I want? Most people avoid the first question because they believe 
the answer to be obvious; it is not. Who you are is not defined by what 
you do. That’s what our culture would have you believe. Who you are 
is, perhaps, a philosophical question beyond the scope of this text, but 
each of us needs an answer to this question.


As the comedian says, “I always wanted to be somebody; … I guess 
I should have been more specific.” Getting specific about who you are 
and what you want is the first step toward achievement. It is difficult 
to achieve what one cannot define.


What do you want to achieve in this life with the time you have 
available? From the macro to the micro, large to small, lifetime goals 
to tasks of the present moment, each individual must create their own 
goal. Since this is a text on California Real Estate Practice, we will 
assume you have worked through your lifetime goals and are now at 
the micro level of determining what you will achieve as a real estate 
licensee.


Goals establish the baseline you will use to measure your progress. 
A number of factors must be considered when setting goals because 
these factors will profoundly affect your ability to meet or exceed 
them. Among the more obvious are:


•	 Personal motivation – Just how motivated are you to succeed in 
the real estate business? Some people go into this business think-
ing they will “give it a try.” If “trying” is your goal, you will surely 
succeed at that, but “trying” is not achieving. Many others have a 
strong desire to become the very best at what they do and will not 
settle for less. Your attitude is the single biggest factor in deciding 
your fate as a real estate professional. We are all, at this moment, 
a reflection of the choices we have made.


•	 Personal finances – Although some new licensees may establish a 
meaningful earnings pattern very quickly, some can take a year or 
longer to become established, depending on economic and other 
market conditions. Any well-thought-out business plan contains 
reserves for contingencies. You should be able to support yourself 
through savings or other income for a minimum of six to twelve 
months. Financial reserves that will sustain both you and your 
family for less than a year may cause you to focus your attention 
on day-to-day survival rather than on your plan to become suc-
cessful in real estate. You may have untapped financial resources 
that you are not aware of, such as a working spouse, an unused 
car, camper, RV, motorcycle, or boat that you can sell. You may 
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also have some form of a retirement plan or life insurance policy 
that you can borrow from. While a loan from family members 
sounds good, think this through very clearly first!


•	 Economic and market conditions – Supply and demand has a marked 
influence on the activity of any product or service industry. Health 
of the national and local economies affects marketability of most 
products and services including real estate. Starting a successful 
career in real estate can be done in virtually any market condition, 
but it can be much easier when capable buyers are abundant. If 
you enter the profession during a period of increased demand for 
real estate, you can expect the number of licensees to increase and 
competition among those licensees to become more intense. The 
opposite is also true. A decline in demand will reduce the number 
of licensees, creating an environment where only the most deter-
mined service providers prevail.


•	 Personal support from family and friends – You need a support 
group. The added incentive that comes from the support of family 
and friends can be critical to success in any field. It is particularly 
important in real estate to enjoy the support of family and friends 
as this is the group that will make up a major portion of your 
sphere of influence (soi).


To be effective, goal setting must be an exact, not abstract, exercise, 
or it loses much of its meaning and effectiveness. As an example, an 
abstract goal would be: “I will see For Sale by Owners this week.” A 
much more effective and specific goal would be: “I will talk with each 
For Sale by Owner on Elm Street between 3:00 p.m. and 6:00 p.m., 
this Wednesday, Thursday, and Friday.”


To be most effective, your goals must be in writing, on 3 × 5 cards 
placed in conspicuous places—for example, your car visor, your bath-
room mirror, or on the first page of your daily planner.


Goals must be realistic and achievable. This means that you must 
believe them to achieve them. If goals are set too high, to the point 
where you subconsciously feel they are unachievable, you may become 
discouraged or depressed and give up prematurely. Your broker, branch 
manager, or a successful licensee mentor may be a helpful resource for 
additional information on goal setting. Goals will vary with the indi-
vidual. Some licensees are motivated by the number of personal calls 
they make, and some get more excited by the number of transactions 
closed. Fortunately, there are some licensees who take pride in provid-
ing the best service possible to clients and customers alike. It is this type 
of licensee who understands that excellent service brings more satisfied 
consumers, which leads to more business, more referrals, and ultimately, 
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more income. Remember, the money earned is a by- product of the 
amount and quality of the service provided. More and better quality 
service will inevitably translate into more income and more referrals.


Setting short-, medium-, and long-term goals with personal 
rewards for achieving each one can help break down the process into 
achievable bites. Though a goal may appear to be completely out of 
reach, small steps with appropriate course corrections can provide the 
means to achieve almost any goal. The method used is one of “succes-
sive approximation”—the process of making small but precise course 
corrections. For instance, a sailboat, because it cannot sail directly into 
the wind, must reach its destination by making a zigzag pattern across 
its intended course. If you have a clearly defined goal or aiming point, 
you can reach it just like a sailboat or a guided missile reaches its tar-
get: through constant course corrections.


As an added incentive to stimulate performance, you might decide to 
reward yourself with a new car, computer, cell phone, or other helpful 
piece of equipment after closing a predetermined number of transactions.


Goals must be tied to a specific time line with precise dates for 
completion built into the plan. Time is of the essence in your quest for 
success. You want to be able to help enough people so that you can 
devote full time to your service profession. Those interested in buying 
and selling homes want results in a reasonable amount of time; ideally 
in less than three months (six months at the outside). Licensees are 
not paid for their service until the service has been performed. That 
usually means a property has actually changed hands and the deed has 
been recorded or a lease has successfully been negotiated.


We won’t be recommending or endorsing any specific types of cars 
or other equipment, but it should be obvious that you do need a clean 
car (preferably a four-door sedan) in excellent mechanical condition 
with four good tires. The type of car is not nearly as important as its 
cleanliness and reliability. You should be confident that if you decide 
to drive this car across the country on the spur of the moment, you 
could do so without worry or hesitation; after all, you will be showing 
property to a wide variety of clients and customers; you have a respon-
sibility for their safety while they are in your car.


We understand there are exceptions to every rule. We know there 
are licensees out there who show property using a motorcycle or two-
seat sports car; but it’s just not the preferred method nor is it one we 
would recommend.


Long-term goals can be fun and will help you prepare for your 
retirement. Perhaps you could set a long-term goal of investing in 
your first home or your first income property when you reach a certain 
level of production.


BK-OCL-HERD_SOUTHSTONE-150131.indb   14 7/10/2015   5:19:27 PM








151.4 Goals


Accountability is extremely important. If you really want to hold 
yourself accountable for achieving your goals, tell someone special in 
your life about them. Ask that person to question you often about 
how you are progressing. That’s real motivation.


Be sure to set goals that you can fully control. For instance, if you 
set a goal of obtaining two listings this month, you are relying on the 
timing of other people (potential sellers) to list with you now, and this 
may not be realistic. A better system is to tie goals to activities, rather 
than end results. While you are fully in control of the activities you 
perform, results are really controlled by other people. If you set a goal 
to make twenty-five contacts on Monday, Wednesday, and Friday of 
each week, in time you will get business from those activities; however, 
if you set a goal of obtaining three listings a month, you may end up 
with a number of people who have committed to list with you, but no 
actual listings at the end of the month. Over time, goals that are tied 
to fundamental lead-generating or client acquisition activities and are 
carried out on a regular basis will help you to quickly become far more 
successful.


Other examples of goals include: 
Short term


•	 Collect thirty business cards (five per day). Asking others for their 
business cards gives you an opportunity to offer yours in return.


•	 Research a geographic area and get the owners list from a title 
company.


•	 Personally meet with three For Sale by Owners.
Intermediate term


•	 Find buyers for $3,000,000 worth of property this year.
•	 Take three Graduate REALTORS® Institute (GRI) courses and 


commit to obtaining the designation.
•	 Purchase a new automobile within eighteen months.
•	 Take two courses toward my broker license each year.
•	 Purchase a rental home every two years. 


Long term
•	 Open a real estate firm within seven years.
•	 Purchase a ten-unit apartment house within six years.
•	 Obtain my broker license within three years.


Goal setting not only gives new meaning and importance to time, 
but it also helps bring a true sense of accomplishment and satisfaction 
into an otherwise intrinsic world and acts as a barometer of our success 
along the way.
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1.5 Plans
“Plan your work, and work your plan” is an old saying that almost 
every successful real estate professional takes to heart. Your broker 
will expect you to know what to do. For tax purposes, the Internal 
Revenue Service may consider you to be an independent contractor, 
but the state of California sees you as an employee of your employing 
broker. Although required by regulation to supervise your work, your 
broker will not be watching your every move. However, you will be 
evaluated according to the results you produce. Your ultimate success 
will be the result of the quality of the service you provide and how 
well you protect the interests of your broker, your clients, and your-
self. You and you alone will be responsible for how much money you 
earn, which will be a direct result of how effectively you apply your 
time and your knowledge.


Planning is the process of putting in writing the most efficient use 
of your time. It is a list of the activities you intend to accomplish on 
any given day, week, month, or year.


Whether you adopt your own system and style of planning, or 
adopt one of the many systems available for real estate profession-
als, the important thing is to plan your work and then work your 
plan. Each and every task that must be done on any given day 
should be reduced to writing, no matter how insignificant it may 
seem. Then, once your day’s tasks are in front of you, you can pri-
oritize them, giving the least significant tasks the lowest priority. 
Focus, focus, focus.


Planning combined with self-discipline will soon make you keenly 
aware of time-wasting activities and the importance of your time. 
Once you are aware of these things, you will begin to see better 
results in the form of more appointments, listings, and closed sales. 
In the beginning, you will have more time available for generating 
leads of people who may be interested in buying or selling because 
you have fewer, if any, clients or customers; however, as you engage 
in productive activities, you will start to generate a larger and larger 
list of people who need your services. If you don’t plan carefully, you 
will soon find yourself with more tasks than time. Now you must 
begin to eliminate ineffective methods and systems and become a 
master planner.


The National Association of REALTORS® surveyed its members 
several years ago to learn how much time an average licensee spent 
in front of clients each day. The answer was alarming! The average 
licensee spent only fourteen minutes a day with clients. Question:  
Is there any correlation between this very poor use of time and the 
high attrition rate among new licensees? Answer: Probably.
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If there is a marked difference between successful and unsuccess-
ful licensees, it is in how they plan and actually use their time. Suc-
cessful licensees come into the office with a written agenda for the 
day. They immediately start to work on that agenda without linger-
ing over coffee with others or making small talk in the kitchen for 
extended periods of time. The real power of starting your day in a 
focused manner is that you will carry that momentum with you for 
the rest of the day.


What is your time worth?
Remember, in the real estate business, as in any service business, 


time is money. Doing the following will help you realize the value of 
your time:


There are 1,952 working hours in a year (244 days at 8 hours per 
day). Your desired annual income divided by 1,952 = the dollar value 
of your time.


Example: If sales licensee Margie Wright makes $60,000 per 
year, her hourly wage is just under $31 per hour ($60,000/1,952 
hours). For purposes of estimating, it is easier to round the 
1,952 hours to an even 2,000; then, $60,000 divided by 2,000 
equals $30, which is close enough considering the fact that 
most successful real estate professionals work more than 40 
hours a week.


In actuality, you only have a fraction of that time to interact with 
clients and customers—maybe less than 400 hours over the course 
of a year. So if you recalculate using only “client contact” hours, you 
begin to see the real value of the time spent in touch with decision 
makers. With this newfound knowledge, here are some things you can 
do to increase the value of the hours you have available for customer 
communication:


•	 Increase the number of calls you make.
•	 Increase the number of appointments you get from calling.
•	 Increase the number of closing questions asked per appointment.
•	 Increase the number of prospects you meet each week.
•	 Increase the number of referrals you receive.
•	 Increase the amount of repeat business you receive.


As mentioned earlier, you need to plan your work day every day, 
preferably the night before. After only a short time in the real estate 
business, it can often become difficult to preplan days off and vaca-
tions as it seems that the more successful you become, the more peo-
ple seek you out.
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To be as productive as possible, you will be wise to segment your 
time into categories. Many real estate professionals use A, B, C, and 
D categories.


A time:  Time spent with decision makers that involves making 
a listing presentation, writing a purchase contract, or 
showing property to prospective buyers.


B time:  Time spent prospecting for new leads, clients, and 
customers. Also, time spent preparing for property 
showings.


C time:  Time spent seeing new listings, doing escrow work, 
and doing other work that supports listings, sales, and 
open escrows.


D time:  Time spent on any non-work-related issues and per-
sonal time. This includes time off and vacations, which 
are important to avoid burnout.


It is easy to see that the more time that you spend doing “A” time 
activities, the higher your income will be. When you combine this with 
an ever-increasing amount of skill and knowledge, it only follows that 
your income will increase dramatically! There will probably come a 
time when you will want to hire a part- or full-time licensed assistant 
to conduct much of the “B” time and “C” time activities for you.


As your effectiveness as a licensee grows, so does your hourly worth, 
and the old saying that “If you don’t have as assistant, you are one” 
will loom large in your career.


Now that you have a clear understanding of the value of your time, 
you are ready to obtain a daily planner. Many types are available to 
you. Be sure to keep your planner with you at all times because you 
will often encounter situations where you are away from the office and 
need to schedule an appointment with someone.


Planners vary from the rather sophisticated cell phone/electronic 
planner combinations and cell phones to the Week at a Glance plan-
ners available in every stationery store. There are also many computer 
programs adaptable to real estate planning.


Remember that you will seldom complete all of the tasks you have 
in your planner each day. If you don’t complete a task, just advance it 
to the next day and increase its priority, if appropriate. You will have 
new things to do and new opportunities coming to you along the way 
every day that will often require you to push back something you had 
planned. This is normal, so don’t be frustrated by it. The important 
thing is to use your planner, whatever type it may be, and always do 
what is necessary to take care of “A” time activities as soon as possible.
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Every few days, review the activities that have been in your plan-
ner for the past few days. See what you did or did not accomplish and 
critique yourself. By doing this, you increase your awareness of the 
value of your time. One rule to make each day much nicer and more 
productive is to do the most unpleasant tasks as early in the day as pos-
sible. That way the work you dislike the most is behind you and you 
don’t have to worry about it all day.


1.6 REal EsTaTE BusinEss Plan
There is overwhelming evidence that the failure of the vast majority of 
new licensees can be traced to a failure to create and execute a business 
plan.


Most new licensees do not have a large client base, and without 
one, they have no one to sell to, so they don’t earn any money, get 
discouraged, and quit, often out of fundamental necessity.


It is essential that new real estate professionals take the time to 
become technically proficient; however, they also need to learn quickly 
what “client acquisition” or “lead-generating” techniques are most 
effective and incorporate those activities into their daily work plan. 
Where does one get that client base?


It has been estimated that each of us know 250 to 300 people, each 
of those 250 to 300 people know 250 to 300 people, and so on. Suc-
cess depends on how many of these people the new licensee can find 
who would be willing to pay for the services she offers. The task is 
called “lead generation.” Finding as many people as you can who are 
motivated to buy or sell a home in the next 90 days and who need your 
expert assistance as a real estate licensee should be your goal. How you 
propose to do that will be your business plan. A real estate licensee 
without a plan is similar to a ship without a specific destination. Any 
course is equally effective if you don’t know where you are going.


It is relatively easy to obtain a Real Estate Salesperson license in Cali-
fornia. Becoming a successful licensee is another thing entirely. If you 
take three college-level real estate courses including Real Estate Princi-
ples, Real Estate Practice, plus an elective such as Real Estate Finance or 
Real Estate Law, and pass the state exam with a score of 70 percent or 
higher, you will qualify for a California Real Estate Salesperson license. In 
terms of classroom hours, three courses, or approximately 135 classroom 
hours (three 3-unit classes of 15 hours each), are required to qualify to 
sit for the salesperson license exam. Approximately 360 classroom hours 
are required for the broker exam. Compared to other California state 
licenses, the required educational prerequisite is minimal. For example, 
the California cosmetology license requires 1,600 hours of classroom 
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Business Plan
Week 1


 • Activate your real estate license, if necessary.
 • Attend all training classes.
 • Join the local real estate organization and MLS.
 • Have the staff give you a tour of the office.
 • Order business cards and any promotional materials. As a California 


licensee, you are required to have your real estate license number on 
your business cards and all of your marketing materials, including a 
website. If you use a website, the name of the brokerage firm you are 
licensed with must be prominently displayed on each page of the site, 
without having to scroll down to see it.


 • Get open House signs from your office if they have them or pur-
chase your own.


 • Get your desk assignment.


instruction, barber 1,500, and manicurist 400, and none of these people 
deal with transactions potentially involving millions of dollars.


One reason for the high attrition rate among real estate licensees is 
that although the requirements to qualify for the license are relatively 
minimal, the requirements for sustained success are formidable and 
include having a detailed business plan. New licensees come into this 
business with little or no business planning knowledge or experience 
and little or no capital to sustain them through the six to twelve months 
or longer that it may take to become self-sufficient in this business.


After the initial office orientation where the manager or broker 
shows the licensee the fax, coffee machine, and computer ports and  
introduces the staff, many firms begin their “in-house training.” It 
goes something like this: “Well, now that you’ve met the staff and 
know where everything is, there’s your desk and there’s your phone, 
let’s see what you can do.” You must have a plan of your own.


Below is a sample one-month business plan. It is fairly general; 
however, it is designed to get you in front of prospective buyers and 
sellers as much as possible. Feel free to add, change, or make adjust-
ments to allow it to fit your particular needs and geographic area. Do 
not succumb to the temptation to delete the activities that get you in 
front of decision makers. There will be some people who do not need 
your knowledge or service at this point in time and they will let you 
know. Do not interpret this as personal rejection. It’s not personal; 
they simply don’t know what you know they need to know, or they are 
not in need of your services at the present time.
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 • Obtain your e-mail and voice-mail accounts and codes.
 • Have a studio-quality headshot photo taken for your business cards 


and promotional materials.
 • Purchase all necessary office supplies.
 • Meet with your broker or branch manager to discuss building  


your SOI database. Your goal is to build this list to at least 300 peo-
ple.


 • Obtain and read several times the purchase contract and listing con-
tract that your firm uses. Write down any issues that you do not fully 
understand and ask your broker to clarify them for you.


 • Obtain and study any alternate listing and purchase contracts in use 
by adjoining counties or regions.


 • Preview at least four of the office or company’s listing inventory each 
day.


 • Begin to plan your annual budget.
 • Attend the office meeting.


Week 2
 • Attend all training classes.
 • Preview at least four of the office listings daily.
 • Meet with your broker, branch manager, or mentor to finalize your 


SOI mailings and database. If you plan to market to a geographical 
area, research subdivision(s) you will target. Remember, number of 
sales in a specific area is far more important than the individual selling 
price.


 • Start your computer research of potential geographic areas via the 
MLS and drive by the areas you are considering. Meet with your bro-
ker/manager to discuss your findings.


 • Order a list of names and addresses from your title company.
 • Read the purchase agreement two more times. Memorize paragraph 


numbers and their subjects.
 • Obtain some type of electronic database and start to enter your SOI.
 • Schedule an Open House for yourself for the following Sunday. (If 


you do not yet have a listing, ask your broker/manager if you may 
hold an Open House for another company listing.)


 • Write and send at least five personal notes a day to your SOI, being 
sure to include your business card.


 • Prepare Open House flyers.
 • Mail or drop off at least fifty Open House invitations with flyer.
 • Refine your annual budget.
 • Start to prepare your personal website, if applicable.
 • Attend the office meeting.
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Week 3
 • Attend training classes as scheduled.
 • On Monday, send thank-you notes or e-mails to prospects you met 


at your Sunday Open House. Personal notes are preferred.
 • Preview at least four office listings per day.
 • Enter new names to your SOI database.
 • Tuesday evening, call the people you met on Sunday and ask for a 


showing or listing appointment with them.
 • Meet with your broker/manager to discuss your annual goals. Decide 


how you want to “keep score,” for example, volume of sales, total 
earnings, or number of transactions.


 • Research properties to show to your buyers.
 • Show properties and write contracts.
 • Make listing presentations.
 • Arrange an Open House for next Sunday.
 • Start to assemble your listing presentation.
 • Prepare Open House flyers.


Week 4
 • Attend all training classes.
 • Preview at least four office listings per day.
 • On Monday, send personal or e-mail thank-you notes to new leads or 


customers you met at your Sunday Open House.
 • On Tuesday or Wednesday, call all of the new leads or customers 


from your Open House and ask for showing or listing appointments.
 • Research properties to show to your buyers and make any necessary 


appointments with licensees or sellers for showing.
 • Show properties.
 • Research homes for CMA (Comparative Market Analysis) and con-


duct listing presentations.
 • Call and see For Sale by Owners (check the Do-Not-Call List first).
 • Call expired listings (check the Do-Not-Call List first). Make an 


appointment to see the home if possible.
 • Take floor time as appropriate (be prepared).
 • Call twenty SOI people per week (four per day, on average). Ask for 


referrals.
 • Do escrow work as needed.
 • Schedule an Open House for next Sunday.
 • Prepare Open House flyers.
 • Build and refine your listing presentation manual.
 • Sign up for floor time for next month.
 • Write to absentee owners about their property.


(Note: Week 4 is a good example of a week-to-week operational guide of daily activities.)
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This basic plan may be used as a guideline each month. As you grow 
and mature as a real estate professional, you will replace “training 
classes” with “continuing education.” You will also add activities that 
keep you in touch with your new and growing group of satisfied cus-
tomers and clients so they start to send you referrals.


1.7 on BECoMinG a REal EsTaTE PRofEssional
learn office Policies and Procedures
The Regulations of the Real Estate Commissioner, Article 4, Section 
2725, states in part: “A broker shall exercise reasonable supervision 
over the activities of his or her salespersons. Reasonable supervision 
includes, as appropriate, the establishment of policies, rules, proce-
dures and systems to review, oversee, inspect and manage.” These 
policies are usually published internally in an Office Policies and Pro-
cedures Manual. Many firms incorporate the Office Policies and Pro-
cedures Manual into their Broker Salesperson contract that you sign 
when you affiliate with the firm. You should ask for a copy and study 
it so you know the office rules and regulations.


Become Computer literate
Computer literacy is an absolute must in today’s real estate environ-
ment. You should at least have a good working knowledge of:


•	 MLS property search basics, including the ability to search the 
MLS database for a specific type of property such as a three- 
bedroom, two-bath home with a three-car garage in a certain sub-
division at a list price of $450,000 to $550,000.


•	 How to use the MLS data to obtain and print out listing and sales 
information.


•	 How to create and send an e-mail message and attach a file to an 
e-mail.


•	 How to use word-processing software.
•	 How to use software to create flyers and property brochures for 


your listings and marketing materials.


Tax Knowledge
You are a real estate professional, not a tax professional. Unless you 
are prepared to be legally held to the standard of care of a currently 
licensed tax professional, do not make tax recommendations. That 
being said, it will be extremely helpful to have a good understand-
ing of various types of taxes so that you can make the appropriate 
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referral to a tax specialist if one is required. You should know things 
such as:


•	 Real property taxes and any special benefits available to 
home    owners.


•	 Income tax benefits available to homeowners and how they differ 
from investment property.


•	 Income tax benefits available to income and investment property 
owners, and how they vary from those available to homeown-
ers, including tax-deferred exchanges of “like kind” commercial 
properties.


As a real estate professional, you have an obligation to be knowl-
edgeable regarding the information necessary to obtain a real estate 
license. Real estate tends to draw new licensees from a diverse array 
of other professions. Some licensees have advanced degrees in other 
professions including, but not limited to, accounting, engineering, 
general contracting, law, and medicine. Offering advice and opinion 
beyond that required to obtain a real estate license may expose you 
and your broker to an unacceptable level of liability beyond the scope 
of your profession and may not be covered by your employing bro-
ker’s Errors and Omissions (E & O) insurance policy. Before offering 
advice or opinion outside the area of real estate consult with your bro-
ker, remember, your broker represents the client and you represent 
your broker.


Equipment needed
You will not always be at your office when you write a purchase con-
tract or take a listing. You will need a number of things with you or 
available at your office to be prepared for what each day will bring. 
The items you should consider having available are:


•	 A daily planner – This may be anything from the often-used Day 
(or Week) at a Glance to some sort of handheld PDA, smart-
phone, or tablet.  Many title companies give out very nice yearly 
planners to real estate licensees on a complimentary basis, so 
don’t be afraid to ask for one. Keep you planner with you at all 
times.


•	 Business cards – Your company will have its own format for busi-
ness cards, but there is often some latitude for personal numbers 
or notations about languages you speak and so on. Make the most 
of them but do not put so much information on your card that it 
looks too busy and unprofessional.
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•	 Your automobile – You should have a fairly modern four-door 
vehicle. Keep it clean, uncluttered, and well maintained. If you 
smoke, don’t do it in your car as the smell is offensive to most 
people (especially, former smokers). It is also reasonable to ask 
other people not to smoke in your car. Use an air freshener, if 
necessary. Two-door automobiles are discouraged as they are very 
tiring to enter and exit from the rear seat.


•	 In the car – Have a method of storing the following items:


    1. Large folder or plastic bag for forms to prevent them from 
being folded or sun-damaged.


  2. Pen.
  3. Flashlight.
 4. 100-foot tape measure or an electronic measuring device for 


your client to use, not you.
  5. For Sale sign and stake, if your company doesn’t have them 


installed for you.
  6. Digital camera.
  7. Business cards (include your real estate license number).
  8. Financial calculator that can do amortization schedules.
  9. Basic tools such as a hammer, a set of both Phillips and 


standard screwdrivers, and nuts and bolts for signs and sign  
riders.


10.  Current map of your marketing area, even if you have a GPS.
 11. Handheld recorder to record your thoughts and ideas as well 


as things that you will enter into your escrow communication 
log later. (Optional)


12. Portable printer. (Optional)


Gone are the days when cell phones were a luxury. Now it’s almost 
impossible to do business without one. Cell phones do double duty 
as lock box keys. Most cell phone models have voice-activated dialing, 
which is highly recommended as dialing or speaking on a cell phone 
while driving can be very distracting, dangerous, and illegal. Most real 
estate companies have policies against it.


As a professional courtesy, it is best to turn your cell phone  
off or on vibrate when you are in a classroom environment or with 
clients.


 A personal toll-free number is especially effective if the number 
is shown on the licensee’s personal website and business cards so the 
public can view listings and call directly for more information or for a 
showing appointment.
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about You
As the saying goes, “You never get a second chance to make a first 
impression.” Your appearance is a nonverbal statement about you and 
your firm. What message do you wish to convey? What type of clientele 
will you be assisting? It is generally good advice to dress as you would 
expect a person to dress that performed the services of a professional 
counselor—one that you expected would charge a substantial fee for 
their service. The way you dress, smell, and act will directly affect how 
your clients respond to you and feel about working with you.


Watch the use of garlic and other strong or potentially offensive-
smelling foods prior to working with clients, and keep perfume or 
aftershave to a minimum. Some people have allergies and are extremely 
sensitive to odors and chemicals.


Be approachable and easy to be around; the more you smile and 
relax around your clients, the more relaxed they will be. Their experi-
ence with you should be something they look forward to with pleasure.


Above all, take care of yourself. If you let it, this business will con-
sume all of your time, leaving you no time to exercise, eat right, and 
get enough sleep. It will also prevent you from working efficiently. 
Take time to keep your “machine” running smoothly.


Is there pride in being a real estate professional? There certainly 
is! As a real estate licensee, you are at the focal point in what is often 
the largest single investment a family or person ever makes in life: a 
home. Buyers are buying much more than a roof over their head, they 
are buying a lifestyle, a statement of what they are about, and often an 
environment in which to raise their children. Sellers are not just selling 
bricks and mortar; they are selling memories and comfort. It is true 
that you help thousands and thousands of dollars to change hands, but 
you are also the purveyor of emotions and therefore you hold the true 
essence of why people really are in your care. You should and must 
take great responsibility and great pride in doing it well.


Summary
The real estate professional is constantly aware of the need for clear 
communication with clients, customers, and other licensees. The 
product, or service provided, is time and knowledge—service for a fee 
through the vehicle of property sale, acquisition, or use. Consumer 
protection while satisfying client needs is the goal of every transaction.


Licensees understand the various myths that have become accepted 
by the public and clients alike and know that they represent the buyer 
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or seller indirectly through their employing broker. Real estate licen-
sees have only two things to sell: time and knowledge. This is a service 
for fee business and the service must come first. Because time and 
knowledge vary so extensively these services are rarely, if ever, exactly 
duplicated by every broker’s licensees.  From the client perspective, 
facilitation of the transaction (purchase, sale, or lease) may be the goal, 
but to have ultimate value this must be done while protecting the  
clients’ interests.


Because confidence comes from knowledge, continuing education 
must be an ever-present goal of every licensee. If you think you can or 
think you can’t, you are right.


The job of the real estate professional includes maintaining a pos-
itive attitude, handling inner fear with confidence, being persistent 
in the search for knowledge, being enthusiastic, solving problems, 
handling objections, and accepting failure as a learning experience. 
Essentially, the job is to create harmony out of chaos wherever 
possible.


Your attitude is everything. A positive attitude will evoke a favor-
able response from your clients, whereas a negative attitude will cause 
you to be perceived as unsure of what you are doing and will hurt your 
business.


Establishing goals will help to keep you focused and aware of the 
progress that you are making and should include short-,  intermediate-, 
and long-term goals. You should create a business plan with the help 
of your broker/manager or a mentor and stick to it as closely as you 
can, but be prepared to make changes if you find that your interests 
or plans change. By planning your work and working your plan, you 
will maximize the time you spend developing as a real estate profes-
sional. It is wise to remember that you should never go to bed at 
night until your next day is planned in writing and in your appoint-
ment book.


As the essence of your job is matching people and property, you 
must learn the inventory as soon as possible and continue to pre-
view new listings to stay keenly aware of what property is avail-
able in your marketplace at all times. You must also have a good 
working knowledge of the real estate taxation issues that can affect 
your clients so that you may make any necessary referral to a tax 
professional.


Remember, you never get a second chance to make a good first 
impression; so dress appropriately and take care of your physical well-
being because your health and emotional state can and will affect your 
productivity.
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Chapter 1 Quiz


1. The real estate market could best be 
described as being
a. perfect.
b.  not influenced by emotion.
c.  uninfluenced by external factors.
d. stratified.


2. Tax knowledge is important because
a.  buyers and sellers look to licensees 


for tax advice.
b.  a licensee may refer to competent 


professionals when appropriate.
c.  tax information helps sell homes.
d.  giving tax advice is part of a licen-


see’s job.


3. A licensed real estate salesperson may 
collect a commission from
a. buyers.
b. sellers.
c.  her employing broker only. 
d.  both buyers and sellers in dual 


agency transactions.


Important Phrases and Terms
Agent
Broker
Independent contractor
Lead generation
Licensee
Multiple Listing Service (MLS) 


National Association of  
REALTORS® (NAR)


Open House
Salesperson
Sphere of influence (SOI)


Class Discussion Topics


1. Describe and evaluate your local market. Is it stratified? If so,  
how? Are there many layers? 


2. What are your goals? Describe your top long-, intermediate-, and 
short-term goals. Do they complement each other in any way?


3. Take a day from your daily planner and evaluate it for effective-
ness. Were all of the “A” time activities completed? If not, why?


4. What steps do you need to take to become computer literate about 
the necessary real estate programs that you will need to know?


5. Discuss the proper use of cell phones when you are with a client 
or in a group setting.


6. Whom do you actually represent: the client, the broker, or the 
customer? Why? Who is the “agent”?
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4. A salesperson’s use of the MLS
a.  limits her ability to price a property 


to the market.
b.  provides clients with confidential 


information.
c.  allows buyers to learn the offered 


price of a listing.
d.  allows a more accurate assessment of 


a given property’s true market value.


5. Salespersons sometime work in teams 
for all of the following reasons except 
a.  more members mean better avail-


ability of someone to meet buyers’ 
and sellers’ needs.


b.  better cash flow because of a greater 
likelihood that someone on the team 
is selling something every month.


c.  having fewer people available to help 
in an area where help is needed.


d.  better utilization of each team  
member’s time.


6. Reasonable broker supervision includes
a. determining dress codes.
b.  setting mandatory sales meetings.
c.  setting work hours and schedules.
d.  the establishment of policies.


7. All of the following can affect your 
attitude positively except
a.  the number of licensees in your 


office.
b.  a strong belief in yourself.
c.  listening to motivational tapes and 


CDs.
d.  negative licensees in your office.


8. Which of the following is not an exact 
goal?
a.  I will make personal visits to four 


For Sale by Owners on Tuesday.
b.  I will send a mailing to my entire 


farm area on Friday of next week.
c.  I will have lunch with a successful 


licensee in my office this week.
d.  I will start to telephone prospects 


soon.


9. To be effective, goals should be
a. as broad as possible.
b.  as high as you can make them.
c. set only once.
d. attainable.


10. When planning each day, you should
a.  plan each day weeks in advance.
b.  maximize “D” time activities.
c.  minimize “B” time activities.
d.  maximize “A” time activities.
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sTuDEnT lEaRninG ouTCoMEs
Upon completion of this chapter, the student will be able to:
•	 Identify the requirements for an independent contractor as defined by 


the Internal Revenue Code.
•	 Compare the job descriptions for a variety of real estate specialties.
•	 Recognize desirable attributes of an employing broker.
•	 Analyze and interpret the broker/salesperson contract.
•	 Recognize three real estate advanced designations.
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2.1 THE BRoKER is THE aGEnT
Most real estate professionals represent brokers who are representing 
parties to a sales contract. They may represent either the buyers only 
or the sellers only. This is called single agency. With written consent 
from both parties, they may represent both the buyers and the sellers 
at the same time, which is called dual agency. The job description of a 
real estate professional is twofold. She may spend a great deal of time 
obtaining listings, and through advertising, Open House, and other 
means, seek buyers for those properties. The licensee may also seek to 
meet and procure buyers to represent in future property purchases. 
In short, the job is one of continuous “lead generation.” The licensee 
must generate a list of potential sellers and buyers of real estate who 
may need the services of a knowledgeable professional. You will learn 
how lead generation has largely shifted away from activities such as 
Open House, cold calling, and floor time to maintaining a presence on 
many different Internet sites such as Facebook, Twitter, and YouTube.


Real estate brokers and salespersons can expand their efforts on 
behalf of buyers and sellers through the use of a regional or statewide 
Multiple Listing Service (MLS). The MLS exists so that brokers can 
share their listings with each other. This greatly expands the number 
of properties available to any given licensee. It also gives sellers expo-
sure to a larger group of potential buyers and gives buyers a much 
larger selection of homes from which to choose. Entry of a property 
into the MLS constitutes the publication of an offer of compensation 
to all members of the respective MLS and to members of nearby MLS 
associations that may have reciprocal agreements of cooperation.


There are many other types of real estate activities for brokers and 
their licensees, including, but not limited to:


•	 Residential income property – Brokers and salespersons often 
choose this type of multifamily housing as a secondary brokerage 


CHoosinG THE RiGHT BRoKER
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activity, right behind their home sales activity. Proper training in 
appraisal techniques, government regulations, and Internal Reve-
nue Code Section 1031, which deals with tax-deferred exchanges 
of investment property, is a must before getting involved in this 
type of brokerage. You should also have a basic knowledge of 
property management issues.


•	 Commercial property – Commercial brokers and salespeople tend 
to specialize in this area because of an interest in, and thorough 
knowledge of, the needs and demands of commercial buyers. 
They often specialize in only one type of commercial sales such 
as retail shopping centers, office buildings, and mini-storage 
developments. Like residential property, a high degree of tech-
nical knowledge and expertise is required to function effectively 
in any of these specialized areas, especially commercial real estate 
sales.


•	 Industrial property – This highly specialized market involves the 
acquisition, sale, or exchange of factories, warehouses, research 
and development parks, and manufacturing plants. Although sales 
are not abundant, the high prices paid for such real estate gener-
ates large commissions and fees. Industrial property buyers are 
usually owner/users who will use the facilities they purchase in 
the operation of their business and not just as an investment.


•	 Manufactured home parks (previously known as mobile home 
parks) – These so-called parks contain spaces that are rented to 
either owners of mobile homes, now called manufactured homes, 
or park owners who buy manufactured homes, install them on 
the pads, and rent both the home and the pad to the public. 
Real estate professionals may solicit buyers and sellers for manu-
factured homes that have been purchased by a user and regis-
tered for a year or more, or are already in place on an existing 
pad or plot of land, but they may not sell new manufactured 
homes. Selling a new one requires a license from the Depart-
ment of Housing and Community Development. As housing and  
construction costs increase, manufactured homes fill an ever-
growing need for low-cost housing.


•	 Land and farm brokerage – This specialty requires a reasonable 
knowledge of farming, zoning, crop rotation, and water rights. 
Many, if not most, brokers and sales licensees who specialize in 
this type of property cover a very wide territory and often work 
with investors and/or developers.


•	 Lot sales – Many licensees represent builders or subdividers in the 
sale of lots to the public. Some lots are held for investment and 
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appreciation, whereas others are purchased by builders to create 
new residential subdivisions. Many real estate brokerage firms 
deal in the sale of lots and land of all sizes. In California, large 
parcels of vacant land are becoming scarce, especially in or near 
the coastal areas and near the major coastal cities.


•	 Site sales – This specialty often involves an employer/employee 
relationship with the builder or developer. Licensees work out of 
on-site sales trailers or model homes that have been converted 
into sales offices. Generally not involved in listing property on 
behalf of sellers, these salespersons show lots and “spec” homes to 
potential buyers and write purchase contracts. This type of posi-
tion often calls for a “draw,” a monetary allowance paid to the site 
sales licensee by the builder or developer as an advance against 
future commissions earned from new home sales.


•	 Auction sales – A number of brokerage firms specialize only in 
auction sales, which are used to sell all types of real estate. Auc-
tion sales have become much more in demand due to the recent 
increase in the number of short sales and foreclosures.


•	 Property management – (See Chapter 16.) Property management 
firms often tend to specialize in one type of property, such as retail 
shopping centers, apartment complexes, mini-storage facilities, 
office buildings, or resort properties.


•	 Licensees specializing in leasing – Although many property man-
agement firms have leasing specialists on staff, they are not neces-
sarily property managers. Each licensee has her own specialized 
knowledge. Leasing fees are usually a percentage of the gross 
rental income received per the lease agreement. Like commercial 
brokerage and property management, there are also subspecialties 
such as office, retail, or medical within the leasing field.


•	 Loan brokerage – Loan brokers perform a function that is quite 
similar to real estate brokers; they find investors with money 
and match them up with people who need real estate financing. 
Unlike mortgage bankers, who loan their own funds as well as 
investors’ funds, mortgage brokers do not loan their own money; 
they simply act as a “matchmaking” service. (Note: In August 
2008, Congress passed the Housing and Economic Recovery 
Act, HR 3221, covering, among other things, a national licensing 
and regulatory program for mortgage loan originators [Mlo] called 
the Secure and Fair Enforcement for Mortgage Licensing Act of  
2008 or SAFE Act. This legislation affects all loan originators, 
including real estate licensees who secure loans for compensation. 
See Chapter 11.)
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•	 Appraisal – Since the mid-1980s, an appraiser must be certified 
by the state that she works in and she must acquire a license in 
that state. A large number of former real estate licensees are now 
certified appraisers.


2.2 sElECTinG THE RiGHT BRoKER
Your success as a real estate professional greatly depends on your abil-
ity to choose the right employing broker. Although the first offer of 
employment may be the best, it might also be the wrong move for 
you. Making the right choice can help prevent wasting a great deal of 
time spent in a nonlearning environment that can result in becoming 
cynical about your new career, even to the point of leaving the real 
estate business altogether.


When you consider the fact that over 50 percent of new licen-
sees leave the business before the end of the first year and that over  
87 percent leave before the end of the third year, you can see just how 
important your choice of broker can be. If you do not want to be an 
“attrition statistic,” then you must pick your broker with great care!


Another major contributing factor to the high failure rate among 
real estate professionals is a lack of training. The real estate brokerage 
business, like most others, has a group of success patterns that you 
need to learn.


Too often a new licensee is given a set of business cards, a desk, 
and some rudimentary training (sometimes not even that), and told 
to observe the experienced and successful licensees. At times they 
are given basic tasks to perform such as telephone solicitation, or the 
equally onerous and dangerous door knocking. These assignments are 
often given without training, supervision, or feedback. These activities 
may lead to significant fines for violating the “Do-Not-Call” statutes 
or, in some cases, physical assault. Many new licensees are enticed by 
the offer of very high commission splits from these types of brokerage 
firms and they do not yet understand that 80 or 100 percent of noth-
ing is nothing.


Many firms have formal training schools that all new licensees are 
required to attend. Some have mentor programs whereby the new 
licensee is assigned to a knowledgeable, experienced salesperson for 
the earlier of six months, three transactions, or some other criteria. 
This is a better way to enter the real estate brokerage business as the 
licensee will shadow someone attending to the day-to-day tasks of 
generating leads, presenting offers, and so on. By closely following 
a successful salesperson, the new licensee will learn how to perform 


BK-OCL-HERD_SOUTHSTONE-150131.indb   34 7/10/2015   5:19:30 PM








352.2 Selecting the Right Broker


her duties successfully. Experienced mentors will also be there for you 
when licensees have questions.


The amount of training varies widely from company to company. 
Whereas some firms have almost no training, some may have sales 
managers, mentors, sales meetings, audio and video training, books, 
and CDs; some have formal training schools.


There simply is no adequate substitute for education, training, 
and experience. When you interview prospective employing brokers,  
ask about their training programs, their training library, and their 
availability when you have questions. You will also want to know the 
availability and accessibility of the managing broker or sales manager.


Ask if the firm has any formal type of continuing education or 
skill enhancement, including gaining an Internet presence. Will there 
be an administrative assistant or file coordinator to answer telephone 
calls and help with files and listings? Be an active participant in your 
interviews. Before your first interview, reread this section and write a 
list of questions that you feel are important to you and your success, 
then get answers to each question from the brokers or managers you 
interview.


Often overlooked by some new licensees is the dynamism of the 
broker under consideration. Does the broker/manager show signs of 
a true leader or is she passive and subdued? The broker who demon-
strates good leadership talent during an interview is often the type 
of person who is always thinking of ways to vault her office one step 
ahead of the competition and always seems prepared for every shift in 
the marketplace. If you see these traits, ask questions that can further 
expose the broker’s style of leadership.


You may wish to ask for references from the firm’s current sales 
staff, as well as the high, low, and average earnings of the existing 
licensees. Find out all you can about the existing sales and administra-
tive staff to determine the type of environment, which must be posi-
tive. If you affiliate with a broker whose sales staff is mediocre to poor, 
you will feel the negative effects of it. A brokerage firm with good 
management, a supportive administrative staff, and good initial and 
ongoing training will greatly enhance your chances for success.


Most licensees immediately affiliate with a broker who specializes 
almost exclusively in residential real estate simply because the majority 
of real estate sales are residential. You may, however, be drawn toward 
commercial real estate, in which case you need to be very careful. 
Although the commissions in commercial real estate can be very large, 
it can often take more than a year to earn any money, and the chances of 
depleting your reserves and becoming discouraged are very high unless 
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you have a working and understanding spouse, significant savings, or 
other means of paying your living expenses for a protracted time.


Even if you want a career in commercial real estate, it is still best 
to become experienced in residential real estate first. Get familiar with 
residential clients and customers and how to conduct an escrow. If you 
still want to specialize in commercial real estate, you will have the basic 
skills in place to give you a better chance of success.


If you are already an experienced real estate professional, you have 
a different set of issues to consider. You will be more concerned about 
commission splits, ongoing training, and the company’s Internet pres-
ence. Most firms today have more than one commission split option. 
Often referred to as a graduated split, the percentage of the total com-
mission received by the broker is paid to you in ever-larger percentages 
as your annual earnings increase. Many brokers also have some form 
of 100 percent commission plan. Licensees working under this plan will 
likely begin at a lower commission split, usually in the range of 50 to 
60 percent until they reach a threshold earnings level. At that time 
they receive 100 percent of the commission received by the broker in 
each transaction that they are involved in, minus some type of transac-
tion fee for the balance of their fiscal year, at which time it would start 
over. These types of commission splits came into being as a way for 
real estate brokerage firms that had conventional commission splits, 
as noted previously, to compete with the 100 percent commission 
brokers.


Under the 100 percent type of commission split program, the sales 
associate actually pays the broker to belong to the office. The associate 
also pays a “broker supervision fee” and pays for all forms and sup-
plies that she uses plus a pro rata share of the cost to run the office. 
In return, she is paid 100 percent of the commission earned from 
each transaction. This type of firm is usually not a good idea for a new 
licensee because the expenses start right away. It usually takes some 
time to start generating commission income.


There are also offices that pay a new licensee 80 or 90 percent 
of the commission right from the start, while charging only a small 
monthly fee to affiliate with the office. These firms generally have 
many licensees, minimal broker supervision or mentor availability, and 
a modest amount of company-paid advertising or other support ser-
vices. Such firms tend to take on a large number of part-time licensees 
as well. As a new licensee, you need as much support and training as 
you can get. Don’t be lured by a high commission split. A well-run, 
active firm with lots of training and support is the surest place to 
gain the experience you need while developing your client base and  
educating yourself.
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Ongoing education and training may also be obtained through 
your local real estate association, the California association of  
REalToRs® (C.a.R.), the National Association of REALTORS®, and 
national speaker’s bureaus. Many large, multi-office companies pro-
vide regular training seminars, the majority of which offer continuing 
education credits toward your real estate license renewal. The Broker-
age Firm Comparison chart shown in Figure 2.1 may be helpful in 
evaluating brokerage firms during your hiring interviews.


fiGuRE 2.1 Brokerage Comparison Chart.


Type of Real Estate Agency
1.
2.
3.


Broker-provided benefits Broker 1 Broker 2 Broker 3
1. New licensee training program


2. Ongoing training program


3. Mentor system


4. Voice mail


5. E-mail


6. Fax machine


7. Computer/MLS training


8. MLS access


9. Company/office website
10. Advertising program
11. Weekly meeting/property tour
12. Availability of forms/stationery
13. Open House availability
14. Open House signs/flags
15. Toll-free number
16. Floor time offered/required
17. Start-up expenses
18. Ongoing expenses
19. Reserved geographic areas
20. Success of current sales staff
21. Selling versus nonselling broker
22. Any part-time licensees?
23. Strong Internet presence


Source: © 2015 OnCourse Learning
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What Should the New Licensee Look for in a Brokerage Firm?


•	 A large proportion of successful licensees.
•	 Longevity of salespeople.
•	 A good supply of various training materials for your use.
•	 A strong Internet presence.
•	 Management and mentors who are available to help you and truly 


interested in your success.
•	 Compatibility with and proper support for the type of real estate 


brokerage that you wish to pursue.
•	 An office where you feel welcome and secure. If you are not com-


fortable, it will show up in your attitude and your sales.


2.3 BRoKER/salEsPERson RElaTionsHiPs
It is mandatory that an employing broker have a written contract with 
her licensees. Although some real estate professionals are hired as sala-
ried employees, it is not very common. Most licensees are hired as 
independent contractors (Figure 2.2).


Despite the nature of the independent contractor agreement, 
salespersons and associate brokers (brokers working for other bro-
kers) are considered employees of the employing broker by the state of  
California and not independent contractors because Section 10177(h) 
of the Business and Professions Code requires that brokers super-
vise their salespeople. The ability to supervise salespeople under an 
independent contractor agreement is recognized as being untenable. 
Almost all real estate professionals work under an independent con-
tractor agreement with their employing broker. According to the 2010 
Real Estate Reference Book, published by CalBRE, p. 578: “Independ-
ent contractor – A person who acts for another but who sells final 
results and whose methods of achieving those results are not subject 
to the control of another.” This means that an independent contractor 
is responsible only to her employing broker for the results of the work 
carried out and is not under the direction or control of an employer. 


The Internal Revenue Service (IRS) provides guidelines that allow 
licensees to qualify as independent contractors for tax purposes if the 
following three criteria are met:


•	 The salesperson is licensed as a real estate broker or salesperson.
•	 Financial reimbursement to the salesperson is based solely on 


sales, not on hours worked.
•	 There is a written contract that states that the salesperson shall be 


treated as an independent contractor for tax purposes.
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fiGuRE 2.2 Independent Contractor Agreement.
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fiGuRE 2.2 (Continued)
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fiGuRE 2.2 (Continued)
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fiGuRE 2.2 (Continued)
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fiGuRE 2.2 (Continued)


Source: Reprinted with permission from California Association of REALTORS®
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If the above criteria are met, employing brokers are not required 
to contribute to their licensee’s Social Security accounts, which 
currently save the employing broker about 7.5 percent of the sales-
person’s earnings, nor are they required to withhold income taxes 
from a salesperson’s earnings. All salespersons, as independent 
contractors, are required to file their own estimated tax returns  
and pay both the employer and employee portions of the Social 
Security tax.


Despite contract wording to the contrary, if the broker actually 
does exercise a great deal of control over a salesperson, that person 
might be considered an employee for tax purposes anyway. Figure 2.3 
will help you to understand the factors indicating control.


The fact that a real estate salesperson is treated as an independ-
ent contractor by the IRS does not relieve the employing broker 
from responsibility for the wrongful acts of the salesperson while 
acting on behalf of the broker. Because of this potential liability, 
some employing brokers require the licensees who work for them 
to carry a certain level of automobile insurance and to name the 
employing broker as a name insured under the policy. In these liti-
gious times, it has also become the norm for nearly all employing 
brokers to require that the licensees working in their office partici-
pate in a malpractice insurance policy more commonly known as an 
Errors and Omissions (E & O) insurance policy. This policy offers 
protection for both the employing broker and the licensee. It should 
be noted that “E & O” insurance policies do not cover acts of fraud 
or malfeasance.


Although unemployment insurance coverage is not required, 
because real estate professionals as independent contractors are not 
eligible for unemployment insurance, workers’ compensation insurance 
is a requirement and all employing brokers must have a policy in place. 
The employing broker may not pass the cost for this coverage on to 
the salesperson. Also, employing brokers are exempt from minimum 
wage laws if all of the licensees working for them are paid by commis-
sion only.


2.4 ConTinuED EDuCaTion anD aDvanCED TRaininG
Although your initial training is of paramount importance to a suc-
cessful start in real estate, you should continually seek to upgrade 
and enhance your real estate knowledge for the balance of your 
career. Your local association of REALTORS® as well as your local 
community college can be a real asset in helping you maintain a 
high level of knowledge and professional competence. Both offer  
a wide variety of courses applicable to enhancing professionalism.  
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Control Considerations Employee Independent
Contractor


Note: The factors listed below are only possible
indicators of a worker’s status. Each case is
determined individually.


Must employer instructions be complied with about
when, where, and how work is to be performed?


Yes No


Is training mandated by the employer? Yes No


Does the worker hire, supervise, and pay others to
perform work for which she is responsible?


No Yes


Are the worker’s hours set by the employer? Yes No


Must the work be performed on the employer’s
property?


Yes No


Must tasks be performed on the employer’s property? Yes No


Must tasks be performed in a certain order set by the
employer?


Yes No


Are regular reports required of the worker? Yes No


Is the worker paid hourly, weekly, or monthly? Yes No


Is payment for work performed in a lump sum? No Yes


Are the worker’s business and travel expenses paid by
the employer?


Yes No


Does the worker rent her own office or work space? No Yes


Does the worker make her services available to the
general public?


No Yes


Does the worker have the right to quit the job at any
time, whether or not all tasks are complete?


Yes No


Are the tools and materials required for the job
furnished by the employer?


Yes No


Will the worker realize a profit or loss as a result of
her services?


No Yes


Does the individual work for more than one firm at a
time?


No Yes


Does the employer have the right to fire the worker? Yes Yes


Source: © 2015 OnCourse Learning


fiGuRE 2.3 Employee or Independent Contractor Checklist for IRS Guidelines.
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The continuing education required by the California Bureau of Real 
Estate (CalBRE) for license renewal every four years should be con-
sidered a bare minimum. It has been said that the only constant in 
real estate is change. Virtually all of the top real estate profession-
als in the country are constantly seeking to increase their skills and 
overall knowledge of the business. You must remember that as real 
estate professionals, we do not sell real estate; sellers sell real estate 
and buyers buy it. Licensees offer their time and knowledge as inde-
pendent contractors to their employing broker so that she might best 
protect the interests of all concerned parties. Those who have qualified 
for a salesperson license by completing a minimum of three college-
level courses in real estate and who intend to act as an agent for a 
licensed broker whose minimum qualifications include the comple-
tion of eight college-level courses should constantly seek to enhance 
their own education and knowledge.


There are many ways to acquire the education you need on a con-
tinuing basis, including the seminars mentioned earlier. Most commu-
nity colleges offer courses appropriate to enhancing your professional 
real estate education. The education divisions of the National Asso-
ciation of REALTORS®, the California Association of REALTORS®, 
and your county or regional association of REALTORS® all have 
books, CDs, DVDs, and tapes available for loan to members, and they  
all sponsor continuing education courses. On the national level,  
REALTOR® Magazine, published by the National Association of 
REALTORS®, offers many fine articles that will help you to suc-
ceed. Your state and local associations may have similar publications 
available.


All well-run real estate offices have some continuing training as 
a regular part of their weekly office meetings. You will learn new 
ways of doing things all the time. Part of your job will be to evaluate 
these various new ideas and concepts to see if you would be comfort-
able using them, and then thoroughly learn each one, so that when  
the time arises using them will be automatic.


Role-playing is an effective tool used by many successful licensees. 
New salespersons seem to be reluctant to practice new techniques 
using this process, but this is a mistake. Shakespeare said it first,  
“All the world’s a stage, And all the men and women merely players; 
They have their exits and entrances, And one man in his time plays 
many parts” (As You Like It, Act I, Scene VII). So you see, role-
playing is simply a part of what all of us do every day. Role-playing 
new ideas will help make using them sound natural and automatic 
rather than stilted and memorized. If you hear an idea that you like, 
don’t be shy about asking another new or newer licensee in the 
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office if he or she will role-play with you. Your office or company 
may have a training director who will provide new training and 
ideas to you and may offer to role-play with you and critique you 
on how well you are doing. Don’t be bashful about asking some-
one’s help with this. You may think you are the only one in the 
office that a certain idea is new to, but there are surely several other 
licensees who would like to enhance their newfound skills through 
role-playing.


The successful licensees in your office are a wealth of great ideas 
and most of them are quite willing to share them with you. If you 
really want to “learn from the pros,” develop a good relationship 
with a successful licensee in your office and shadow her as much as 
possible and ask questions. They will be flattered by your attention 
and you will have obtained a wonderful new mentor. This kind of 
relationship is especially beneficial during your “formative” months 
and will accelerate your learning—especially if you have a broker 
or branch manager who is too busy to give you a lot of individual 
attention.


Learn about new and different ways to generate leads, hold an 
Open House, meet and work with For Sale by Owners, handle 
incoming ad and sign calls during floor time, and consider taking the  
Electronic Professional (ePRO) course offered by the National Associ-
ation of REALTORS®. You can try each one for a reasonable amount 
of time to see how each one fits your particular style and how effective 
each one is at getting you new business. Also, keep in mind that you 
should use each new technique as soon as you can so that it is fresh in 
your mind. The authors highly recommend role-playing with another 
licensee until you become comfortable with the dialogue. Your deliv-
ery will be much more effective than attempting to fumble through it, 
unrehearsed.


Community colleges often offer real estate courses and business 
courses on general sales techniques that are applicable to the real estate 
profession, so be sure to check with them. There are also many private 
business schools with similar offerings. If you are the stay-at-home 
type, you might want to look into taking courses via the Internet or 
correspondence courses.


As a real estate licensee, you will be required to take a certain num-
ber of continuing education classes every four years to renew your 
license. The important issue here is to start early and take courses that 
you know will expand your knowledge of real estate and finance. You 
will be required to take forty-five clock hours, of which fifteen are 
from CalBRE-approved continuing education courses in ethics, fair 
housing, agency, trust fund handling, and risk management, as well as 
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a minimum of eighteen clock hours of consumer protection courses. 
The remaining fifteen hours are in courses related to consumer service 
or consumer protection. By starting early, you will be able to choose 
what you really want to learn or learn more about. If you wait until the 
last minute, like way too many people do, you will be forced to take a 
three-day “crash course” from one of the license training schools, and 
your course topics will be mandated in a package deal. Remember, we 
sell time and knowledge, not real estate, so choose your renewal classes 
early and carefully.


Many national sales trainers offer available courses geared strictly 
to real estate salespersons. Some of these include excellent, cutting-
edge sales techniques and business plans that help to boost your sales 
activity immensely. The best way to find out which ones are the most 
effective is to ask one or more seasoned licensees in your office, your 
broker, or branch manager.


survival Training
Earlier in this book, we talked about the high fallout rate of real estate 
licensees (50 percent by the end of year one and 87 percent by the end 
of year three). The two biggest reasons for this high attrition rate are 
a lack of training and the lack of a business plan.


From your first day as a real estate professional, you need to be 
on a quest for knowledge, customers, and clients, in that order. Your 
“formal” training period will last from a few days at some companies 
to well over a month or two at others. Your ongoing training program 
should continue throughout your entire career. Training of only a few 
days, without being assigned to a mentor or some other form of guid-
ance by an experienced professional, is an open invitation to failure in 
most cases.


Whatever the circumstances of your training and ongoing guidance 
as a new licensee, you should be prepared to spend far more than the 
average eight-hour day “learning and doing.” If available, use your 
office library or the public library to check out tapes, CDs, or books 
on real estate sales, or at least sales. Spend some time each day in a 
learning mode, even after your formal classroom training, and couple 
it with time spent in “client acquisition mode” during which you are 
doing activities that get you in front of For Sale by Owners, or other 
potential sellers and buyers.


Another critical step in your success is to learn as much as you 
can as quick as you can about the inventory of properties in your 
market area. It’s important to learn about all of the different neigh-
borhoods as far as current home values are concerned, but there is 
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much more to it than that. You need to know where the shopping 
centers are and about schools, including how they rate academically. 
Find out where the different religious facilities are located, and if 
there are cultural facilities in your area learn as much about them as 
you can. In this age of two-income families, it will serve you well to 
know the location of any day-care centers in your market areas for 
buyers moving into a new area. The Internet will help in gathering 
this information.


Any resource materials available to you are only as good and as 
effective as you make them. Many real estate salespeople have hun-
dreds of dollars’ worth of tapes and CDs that remain unopened and/
or unused that they may be willing to share or sell at a discount, but 
you must ask. It takes a real commitment on your part to balance con-
tinued learning with doing.


The undisputed best method of internalizing new sales techniques 
and strategies is to role-play each new one with a spouse, friend, or 
associate. Whether you are on a listing appointment, writing a con-
tract with a buyer, presenting a contract to the sellers, or handling 
an ad or sign call from an interested party, your ability to put fear 
behind you and speak naturally and effectively with people depends 
a great deal on how comfortable you are with what you are talking 
about and how often you have done it before. Role-playing offers 
you the opportunity to practice, drill, and rehearse until you reach 
an effective comfort level with each of the many situations you will 
encounter.


There are two types of role-playing. The first is to role-play with 
one or more licensees taking turns practicing the skill. This can be 
fun, plus it gives you a chance to hear objections, deal with them 
effectively, and then get feedback from the others in your group. The 
second method is simply to visualize yourself in a sales situation (such 
as presenting an offer to a seller) and then verbalizing what you would 
say. If you do this in front of a mirror, you will see your facial expres-
sions and body language. We also suggest calling your own voice mail 
or your home answering machine and role-play situations so that you 
can hear your voice as others do over the phone. This can be very 
enlightening!


The overall effectiveness of your role-playing efforts is greatly 
enhanced if you follow it with a critique session. Be sure to assess what 
you or another person if you are role-playing in a group did right, and 
what needs improvement.


Role-playing helps to minimize fear. If you are not sure of yourself 
in any given situation, you will have a fear of failure in the back of your 
mind. This often shows in your voice inflection, body language, or 
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attitude and often appears to other people as a lack of self-confidence. 
People who are about to make a huge financial decision using your 
input will sense this and it will put them off. If you have role-played 
this situation many times, you are far more likely to appear as a self-
confident, caring professional.


2.5 PRofEssional DEsiGnaTions
Little else in the real estate profession synchronizes as well with the 
premise that what we sell is knowledge as the subject of professional 
designations. Many designations are available to practitioners, on both 
the state and national levels. 


These designations are earned by taking a course of study and, in 
many cases, taking a comprehensive examination. Some designations 
require a minimum number of closed transactions as well.


The most well-known example of a state-level professional designa-
tion is the Graduate REALTORS® Institute (GRI) designation. This 
involves several classes that are often given at state conventions and at 
the local real estate association level.


On the national level, there are a number of professional designa-
tions. Five of the most common are:


•	 Certified Residential Specialist (CRS)
•	 Certified Residential Brokerage Manager (CRB)
•	 Certified Commercial Investment Member (CCIM)
•	 ePRO (a REALTOR® who has successfully completed the 


National Association of REALTORS® Technology Certification 
Program)


•	 Seniors Real Estate Specialist (SRES)
There are several others that deal with specialized knowledge and 
expertise in dealing with land specialties, industrial real estate, 
appraisal, and property management to name a few.


A recent study by the National Association of REALTORS® found 
that real estate licensees with professional designations make on aver-
age far more money than their counterparts who do not hold some 
type of professional designation.


Since selling knowledge is our business, professional designa-
tions are an indication to all that you care enough to continually 
enhance your professional ability. This speaks volumes with respect 
to your desire to provide maximum protection to those you serve. 
For an extensive list of advanced designations, go to www.realtor.org/
designations-and-certifications.
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Summary
Although the majority of real estate licensees are involved with residen-
tial property, listing, and sales activities, other areas of activity include:


•	 Residential income property
•	 Commercial property
•	 Land and farm brokerage
•	 Subdivision/Lot sales
•	 Manufactured home sales
•	 Industrial property
•	 Auctions
•	 Property management
•	 Leasing
•	 Property auctions
•	 Appraisal


Real estate professionals are considered employees of brokers by the 
state of California for almost all purposes except taxes, but most work 
as independent contractors. If the salesperson or associate broker meets 
the IRS test criteria to be an independent contractor, there is no with-
holding tax deducted from the salesperson’s commission checks, and the 
responsibility for payment of Social Security taxes belongs to the licensee.


Choosing a broker or brokerage firm is an extremely important 
decision. The emphasis on training and education should be of par-
amount importance to the new licensee. Training should consist of 
classroom study, field training through a mentor, solo or group role-
playing, and panel discussions.


Professional designations can be obtained through California state 
or national real estate associations. On average, licensees with pro-
fessional designations earn far more money than their noncertified 
counterparts.


Important Phrases and Terms
100 percent commission plan
California Association of  


REALTORS® (C.A.R.)
Cold calling
Commission splits
Dual agency


Employees
Floor time
Mortgage loan originators [MLO]
Single agency 
Workers’ compensation insurance
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Chapter 2 Quiz


1. In what area of real estate are most 
licensees engaged?
a. Land sales
b. Subdivision home sales 
c. Commercial property 
d. Residential property


2. Which of the following are the most 
effective aids to the real estate salesper-
son in representing buyers and sellers?
a.  www.realtor.org and www.realtors.


com
b.  The Multiple Listing Service and 


national knowledge
c. Open House and private showings
d.  Choosing the right broker and real 


estate knowledge 


3. Which of the following criteria must be 
met for the IRS to treat real estate sales-
persons as independent contractors?
a.  The worker is required to undergo 


training.
b.  Payment is made only when and if 


the job is fully completed.
c.  The worker does not make her  


services available to the public.
d.  The worker’s business and travel 


expenses are paid by the employer.


Class Discussion Topics
1. What area of real estate would you want to specialize in? Are you 


interested in a particular type of real estate, a geographic area, or 
both? Why?


2. Describe what you know about the training available at the vari-
ous real estate firms in your area. Whose is the best, and why?


3. What are the advantages to the designated broker of having her 
licensees work as independent contractors?


4. As a group, list the top five characteristics of a successful office. 
Put them in order of importance.


5. Role-play with another classmate how you would handle an 
incoming sign call on a property that is already under contract. 
You act as the duty salesperson and your classmate can be the 
potential buyer.


6. Have two students role-play an interview between a broker and a 
new licensee.
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4. When choosing a broker, a new  
licensee should be most interested in 
one that offers 
a.  excellent initial and ongoing 


training.
b.  a 100 percent commission plan.
c.  an office of thirty or more licensees 


where only a couple are successful. 
d.  an office with a very busy selling 


broker.


5. When choosing a broker, a new  
licensee should select
a.  the office with a 100 percent  


commission split.
b.  one who offers a private office.
c.  the office with company-provided 


computers.
d.  and interview as many brokers as 


possible.


6. Which of the following is not true of 
role-playing?
a.  Role-playing can only be used  


for interpersonal activities, not  
telephone techniques.


b.  Role-playing situations are as limit-
less as our imaginations.


c.  Role-playing can involve more than 
one person.


d.  Group role-playing with honest 
critiques after each session are a very 
effective way to learn.


7. Independent contractors working for 
an employing broker
a.  must pay their own as well as the 


employer’s part of the Social  
Security tax.


b.  are excluded from any type of 
litigation.


c.  are not responsible to the employing 
broker for their actions.


d.  are not considered employees by the 
federal government.


8. What is the most effective type of 
training?
a. Classroom training
b. CDs and tapes
c. Books
d. Role-playing


9. As real estate professionals, the only 
product or service we have to sell is  
we sell is
a.  time and knowledge,
b. condominiums and townhomes.
c. residential one to four units.
d.  farm, commercial, and industrial 


properties.


10. What is the ultimate advantage of  
professional designations?
a. Their cost is tax deductable.
b.  They impress For Sale by Owners 


(FSBOs).
c.  They help generate more listings and 


referrals.
d.  They yield higher income through 


more knowledgeable performance.
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sTuDEnT lEaRninG ouTCoMEs
Upon completion of this chapter, the student will be able to:
•	 Differentiate REALTOR® versus real estate licensee.
•	 Define and discuss acts prohibited by fair housing laws.
•	 Describe real estate activities permissible under RESPA.
•	 Compare and contrast referral and finder fees.
•	 Define and recognize steering, blockbusting, and redlining.
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3.1 WHaT aRE ETHiCs?
The word ethics is derived from two Greek words: ethikos, which 
means moral, and ethos, which means character. Ethics has nothing to 
do with what is or is not legal. We have laws that set minimum stand-
ards of acceptable behavior and create “legal boundaries” for people 
in our society to live within. Ethics has to do with standards of moral 
character. The Golden Rule: “Do unto others as you would have them 
do unto you,” is the keystone of ethical behavior.


Licensees who adhere closely to the tenets of ethical conduct will 
have a far more rewarding career, a far better reputation, and much 
more repeat and referral business. Plus they will seldom, if ever, have to 
worry about any action being taken against them for unethical activity.


There is a big difference between being unethical and breaking the 
law. Ethics precedes the law. If licensees conduct themselves ethically, 
they will probably never break the law. Laws change but the definition 
of ethics remains fairly constant.


For example, in past years, some appraisers valued property for 
the amount they were told the client needed, not the actual value of 
the properties. As a result, properties turned over several times very 
quickly, and always for new and higher prices with new bank loans. 
These appraisals were unfounded and purposely overstated to meet 
the clients’ needs, not the lender’s. Although it was not considered 
illegal to perform such appraisals, it was certainly unethical to breach 
the trust that was placed in the appraisers by the shareholders of the 
lending institutions that made the loans, as well as the trust of inves-
tors who lost hundreds of millions of dollars.


Simply put, good ethics is good business. It is well documented in 
the real estate business that nothing spreads as fast as a bad reputation. 
If you conduct yourself in an ethical manner, your reputation will 
quickly produce a loyal following of satisfied customers and clients 
who will become the hallmark of your business. Salespeople who put 
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compensation before service or “doing the deal” before ethical prac-
tice soon pay for those shortsighted choices through:


•	 a constant struggle to find new clients who don’t yet know their 
tainted reputation.


•	 censure from a Professional Standards Ethics Hearing Panel.
•	 actions of the Bureau of Real Estate to suspend or revoke their 


license/s.


3.2 REalToR® CoDE of ETHiCs—anD—THE REalTisT®


national association of REalToRs® Code of Ethics
Although any number of professional organizations, including the 
American Bar Association, have codes of ethics, the REALTORS® 
Code of Ethics is based on the Golden Rule and by nature acts as an 
excellent guide to ethical behavior. Although we are including the 
text of the National Association of REALTORS® 2015 Code of Ethics 
(see Figure 3.1), the reader should be aware that it may be subject to 
annual revision by the NAR. Always refer to the most current edition.


The word REALTOR® is a registered trademark of the National 
Association of REALTORS® (NAR) and may only be used by its 
members. Although the word is often used interchangeably with 
real estate licensee, such use is not accurate because REALTORS® 
are all licensees, but not all licensees are REALTORS®. Even real 
estate licensees who are not REALTORS® are encouraged to read 
and abide by the Code of Ethics in their dealings with others. Some 
courts have found the naR Code of Ethics to be the standard of care 
expected of real estate licensees in general.


Realtists®


Up until the mid-1940s, African Americans were denied the right to 
join nearly all professional groups or associations. In 1947, a group of 
African American real estate brokers founded the national association 
of Real Estate Brokers and adopted the registered trademark Realtist® 
to designate its members. Like the NAR, the National Association of 
Real Estate Brokers strives to enhance the professionalism of the real 
estate profession.


3.3 faiR HousinG anD anTiDisCRiMinaTion 
The federal government as well as state governments have passed 
extensive legislation affecting fair housing issues. The Real Estate 


BK-OCL-HERD_SOUTHSTONE-150131.indb   56 7/10/2015   5:19:57 PM








573.3 Fair Housing and Antidiscrimination 


fiGuRE 3.1 2015 NAR Code of Ethics.
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fiGuRE 3.1 (Continued)
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fiGuRE 3.1 (Continued)
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fiGuRE 3.1 (Continued)
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fiGuRE 3.1 (Continued)
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fiGuRE 3.1 (Continued)
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fiGuRE 3.1 (Continued)
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fiGuRE 3.1 (Continued)
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Commissioner’s Rules and Regulations and the California Business 
and Professions Code also contain many references to discrimination in 
housing as it pertains to real estate licensees. The astute licensee takes 
the time to seek out these issues and become familiar with them. In 
addition to being the right thing to do in one’s dealings with others, 
avoiding any hint of discriminatory behavior has the result of elevating 
oneself to a higher degree of professionalism.


federal laws That affect Real Estate
The purpose of this section is to review the history of antidiscrimina-
tion legislation as it pertains to housing issues, why it is needed, and 
the real estate professional’s role in seeing that these laws are carefully 
followed during the entire home buying or selling process.


The original draft of the Declaration of Independence contained 
language that condemned slavery, but it was removed just prior to 
the creation of the signed document to ensure the consensus of all of 
the states. However, the statement, “We hold these truths to be self-
evident, that all men are created equal, that they are endowed by their 
Creator with certain unalienable Rights, that among these are Life, 
Liberty, and the pursuit of Happiness,” was retained.


Although the economy of the South had become very dependent 
on slave labor, strong antislavery sentiment had grown. Because tech-
nology and the Industrial Revolution made growing cotton so prof-
itable, Congress in the early 1800s was under considerable pressure 
to protect this lucrative industry while addressing the issue of slavery 
at the same time. The result, in 1820, was the Missouri Compromise, 
which allowed Missouri to enter the Union with no restrictions on 
slavery while Maine would enter as a free state. It was also decided that 
the western territories would be free.


In 1857, the U.S. Supreme Court handed down the Dred scott 
decision, essentially requiring the federal government to keep out of 
any slavery issues, as they were strictly a matter for the states. This 
mandate negated the Missouri Compromise as being unconstitutional 
by stating that Congress had exceeded its authority by prohibiting 
slavery in the territories.


It is also interesting to note that the Constitution contained a pro-
vision that, in determining how many congressional representatives a 
state could have, a slave was to be considered three-fifths of a person. 
The courts also stated that slaves were considered to be property, the 
Constitution guaranteed property rights, and that “Negroes” were 
not entitled to rights as U.S. citizens.
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Anger over the Dred Scott decision in the north was a major factor 
leading to the Civil War.


To see how the political thinking of the country evolved over the 
years, we need to look at several pieces of legislation that affect how 
we, as a country, changed the way we view discrimination and fair 
housing.


Thirteenth amendment
The Thirteenth Amendment to the U.S. Constitution abolished slav-
ery but did not address the rights of former slaves.


Civil Rights act of 1866
The intent of the Civil Rights act of 1866 was to provide equal treat-
ment of former slaves, and states in part that all citizens of the United 
States “shall have the same right, in every State and Territory . . . 
to inherit, purchase, lease, sell, hold, and convey real and personal  
property . . . as is enjoyed by white citizens.”


This act applied to race only and could be enforced by anyone  
who was discriminated against, without exception. Legal remedies 
included injunction, compensatory, and punitive damages.


fourteenth amendment
The fourteenth amendment to the Constitution was passed after the 
Civil Rights Act of 1866 to protect the rights granted in the 1866  
Act by providing permanent constitutional protection, thus prevent-
ing a later Congress from repealing the act and taking away the rights 
it afforded.


The Fourteenth Amendment states: “All persons born or natural-
ized in the United States, and subject to the jurisdiction thereof, are 
citizens of the United States and the State wherein they reside. No 
State shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property without due process of 
law; nor deny any person within its jurisdiction the equal protection 
of the laws.”


This language is very broad in scope, not limited to race or any 
other specific issue, and may be interpreted as comprehensive civil 
rights protection.
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Civil Rights act of 1870
Because some attorneys felt that the Fourteenth Amendment effec-
tively replaced the Civil Rights Act of 1866 and that it was no longer 
law, a statement was “tacked on” to another voting rights act that 
became known as the Civil Rights act of 1870. The purpose of this act 
was to prevent later courts from nullifying the remedies granted in the 
1866 Act. The actual legislation reads: “and be it further enacted that 
the act to protect all persons in the United States in their civil rights 
and furnish the means of their vindication, passed April nine, eighteen 
hundred and sixty-six, is hereby reenacted.”


In a matter of only a few years, Congress had addressed civil rights 
issues on three separate occasions, making the protections granted 
broader on nearly every occasion. Even though the Civil Rights Act 
of 1866 was passed twice, to ensure that it would withstand future 
legal challenges, it was effectively rendered all but useless by court 
decisions that limited its enforcement to government property. Both 
the Civil Rights Act of 1866 and the Fourteenth Amendment were 
largely ineffective in providing equal rights for almost one hundred 
years.


Executive order 11063
On November 21, 1962, President John F. Kennedy issued Executive  
order 11063, which prohibited discrimination in housing wherever 
federal funds were involved. The order affected all property sales that 
involved FHA and VA loans, as well as other programs subsidized by 
the federal government. It stated that “the executive branch of the 
government, in faithfully executing the laws of the United States which 
authorize federal financial assistance, directly or indirectly, for the pro-
vision, rehabilitation, and operation of housing and related facilities, 
is charged with an obligation and duty to assure that those laws are 
fairly administered and that benefits thereunder are made available to 
all Americans without regard to their race, color, creed, or national 
origin.” Thus began the modern-day focus by the federal government 
to put teeth into antidiscrimination laws as they relate to civil rights 
and fair housing.


Civil Rights act of 1964
The Civil Rights act of 1964 made John Kennedy’s 1962 Executive 
Order 11063 a matter of law and is considered one of the first of the 
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modern civil rights acts. Although not as comprehensive as later acts, 
it prohibited discrimination in all federally assisted programs.


Civil Rights act of 1968
The Civil Rights act of 1968 prohibited discrimination in hous-
ing based on race, religion, color, and national origin. Sexual dis-
crimination was added by Congress in 1974. The act prohibits the 
following:


•	 Discrimination by brokers toward clients and customers.
•	 Discrimination as to access to Multiple Listing Service (MLS).
•	 steering, or directing people of protected classes away from or 


toward particular areas.
•	 Redlining, or the refusal by a lender to loan within certain 


areas.
•	 Refusal to show, rent, or sell through the false representation that 


a property is not available.
•	 Discriminatory sales or loan terms.
•	 Blockbusting, which is inducing panic selling in an area or 


neighborhood by representing that property values will decline 
or the crime rate will increase due to the entry of minority group 
members to the area.


•	 Retaliatory acts against persons making fair housing complaints 
and intimidation to discourage complaints.


•	 Discriminatory advertising, which is prohibited in all cases, even 
when it relates to activities that are exempt from the act.


There has been much concern and frustration on the part of real 
estate licensees regarding what actually constitutes discriminatory 
advertising. Essentially, advertising that describes the property is 
usually acceptable while advertising that describes the buyer, espe-
cially a buyer from a protected class, is almost always discrimina-
tory. Advertising a property as being near a Jewish synagogue, for 
instance, would be considered discriminatory as it can be deemed 
steering of an ethnic or religious nature. Advertising that indicates a 
preference for a particular sex or age group suggesting that members 
of other protected categories are not welcome would probably be 
considered discriminatory. When writing ads, keep the Golden Rule 
in mind and ask yourself, “How would I feel if I was a minority and 
read this ad?”


BK-OCL-HERD_SOUTHSTONE-150131.indb   68 7/10/2015   5:20:08 PM








693.3 Fair Housing and Antidiscrimination 


The U.S. Department of Housing and Urban Development (HUD) 
issued the following list of terms and phrases that it has indicated are 
not discriminatory in nature:


Master bedroom Happy Easter
Easter Bunny Two-bedroom 
Quiet streets Walk-in closets 
Walk to bus stop Kosher meals available 
Rare find Mother-in-law suite 
St. Valentine’s Day Sober 
No bicycles allowed Third-floor walkup 
Jogging trails Santa Claus 
Desirable neighborhood Great view
Merry Christmas Nonsmoking 
Family room Bachelor apartment


Several different entities issue lists of words they feel are either dis-
criminatory or nondiscriminatory in nature. These lists often differ in 
what words may or may not be used, in part because different groups 
have different connotations of the same words. As a licensee, you are 
well advised to take note that such lists do not solve the problem 
because words take on different meanings depending on their context. 
The idea here is to use extreme caution in writing real estate advertis-
ing and have the final version checked by the principal broker.


Exemptions to the Civil Rights Act of 1968 include the following:


•	 Religious groups, which can discriminate in providing nonprofit 
housing, so long as the religion is open to everyone, regardless of 
race, sex, color, or national origin.


•	 Private clubs, which can discriminate or give preference to members 
when selling or leasing housing for noncommercial purposes.


•	 Owners of one to four residential units who occupy a unit can 
discriminate, provided that they do not use a real estate licensee 
when renting.


•	 Owners of single-family homes can discriminate when selling or 
renting without a real estate licensee, provided they do not own 
more than three such homes and are not in the business of renting.
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Jones v. Mayer
In 1968, the Supreme Court held in the Jones v. Mayer case that the 
Civil Rights Act of 1866 applied to private property as well as real prop-
erty, and that it could be enforced by the party being discriminated 
against. The court’s decision was based on the Thirteenth Amend-
ment to the Constitution. It is interesting to note that the Thirteenth 
Amendment was drafted in its original form to perpetuate slavery but 
was changed, largely through the efforts of President Lincoln and the 
Republican Party, to abolish slavery.


1988 fair Housing amendments act
The 1988 fair Housing amendments act is an important piece of leg-
islation that further extends protection against housing discrimina-
tion to families and handicapped persons. It prohibits discrimination 
in the sale and rental of housing based on the presence of children 
under the age of 18, pregnancy, or any potential pending adoption. 
Adult-only designations are essentially a thing of the past, except 
for exempt subdivisions or housing complexes for the elderly where 
owners or managers may refuse to sell or rent to anyone under the 
age of 55 if 80 percent of the occupied units are lived in by at least 
one person who is at least fifty-five years old. This percentage may 
be further reduced by voluntary action of the controlling home-
owners association, but it may not exceed the 80 percent limit set 
by the federal government. It is common today for homeowners 
associations to reduce the percentage to 75 percent so as to allow a 
buffer and further keep them from being in violation of the federal 
statute.


Creating a separate area within a condominium or apartment com-
plex as an age-restricted area does not meet the federal standard of  
80 percent and is illegal. This type of activity is considered steering, 
as it tries to place certain tenants in a particular area within a complex 
and violates the anti-steering provisions of the law.


It is legal for apartment and condominium complexes to have rules 
for children’s use of the facilities, such as being accompanied by an 
adult to the pool or spa area if they are under the age of twelve, pro-
vided that the rules are nondiscriminatory in nature and are applied 
fairly and evenly to everyone. If rules adopted by a complex are unrea-
sonable, they are not enforceable.


Discrimination against handicapped persons is prohibited. The term 
handicapped refers to both physically and mentally handicapped per-
sons. Landlords and sellers cannot discriminate against persons with 
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HIV (Human Immunodeficiency Virus) or AIDS (Acquired Immune 
Deficiency Syndrome) as they are considered a handicap under the act. 
Guide dogs and support animals are protected under the act as well, 
and discrimination against them is strictly prohibited, including any 
requirement for additional security deposits.


If a handicapped person rents a property and must make alterations 
to accommodate the handicap, the property manager or landlord may 
not prohibit the renter from doing so, so long as the tenant pays for 
the alterations; the landlord is under no obligation to pay for such 
alterations. The property manager or landlord can require the tenant 
to restore the premises to their original condition upon vacating the 
premises, at their discretion.


In the event that someone files a complaint alleging housing dis-
crimination against brokers, those brokers will find the burden of proof 
shifted to them to prove they did not discriminate, unless they have 
prominently displayed the Equal Housing Opportunity poster shown 
in Figure 3.2 in all of their rental offices.


americans with Disabilities act
The americans with Disabilities act (aDa) prohibits discrimination 
that would deny the equal enjoyment of goods, facilities, services, 
and accommodations in any existing place of public accommodation, 
based on an individual’s physical or mental disabilities. A “place of 
public accommodation” applies to offices, stores, and other nonresi-
dential, commercial public facilities.


Property management firms and virtually all owners and operators 
of such public facilities must make the facilities accessible to the extent 
readily achievable. “Readily achievable” is defined as easily accom-
plished without a great deal of expense. This would be based on the 
cost of compliance related to a property’s value and on the financial 
abilities of the person or people involved. New construction, however, 
must be readily accessible unless it is impractical for structural reasons. 
Figure 3.3 lists some reasonable modifications to public facilities or 
services.


Employment discrimination is also protected by the ADA. If an 
employer has fifteen or more employees, the workplace must provide 
reasonable accommodations for handicapped employees unless alter-
ing it causes an undue hardship.


The act provides for civil penalties of $50,000 for the first dis-
criminatory act and $100,000 for each subsequent violation, includ-
ing compensatory damages and attorneys’ fees.
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Source: www.HUD.gov


fiGuRE 3.2 Equal Housing Opportunity Poster.
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California fair Housing laws
California has administrative regulations as well as several fair housing 
laws that deal with discrimination. Real estate professionals should 
take great care to become familiar with these acts and regulations 
to avoid the violation of more than one state and/or federal laws or 
regulations by committing just one act.


unruh act
The unruh act prohibits discrimination in all business establishments. 
It applies to all real estate licensees as well as any person managing an 
apartment building or other business establishment. A person found 
guilty of violating this act may be fined for any personal damages plus 
$250. Age discrimination has been added to the provisions of the act 
in rental apartments and condominiums. Housing that is developed 
and designed for the special needs of senior citizens is exempt from 
this act.


Rumford fair Housing act
The fair Employment and Housing act (Government Code Sections 
12900 et seq.), also known as the Rumford act, prohibits discrimina-
tion in supplying housing accommodations on the basis of sex, color, 
race, religion, marital status, ancestry, or national origin. Anyone 
selling, renting, leasing, or financing housing must comply with the 
Rumford Act. An individual who violates this act may be reported to 
the Fair Employment Practices Commission within sixty days of the 
occurrence. Any violation of this act also violates the federal act. The 
Rumford Act predates the Civil Rights Act of 1968.


• Provide doors with automatic opening mechanisms.
• Lower public telephones.
• Provide ramps in addition to entry stairs.
• Install an intercom so customers can contact a second-�oor business in a


nonelevator building.
• Add grab bars to public restroom walls.
• Permit guide dogs to accompany customers.
• Provide a shopper’s assistant to help disabled customers.
• Provide menus (and real estate listings) in a large-print or Braille format.


fiGuRE 3.3 Reasonable Modifications to Public Facilities or Services.


Source: © 2015 OnCourse Learning
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3.4 THE CalifoRnia BusinEss anD  
PRofEssions CoDE
In addition to compliance with federal and state fair housing laws, the 
behavior of real estate licensees is governed by the California Busi-
ness and Professions Code. The code provides detailed antidiscrimina-
tion information, including a definition of the term discrimination as 
used within the code. It also contains sections dealing with behavioral 
guidelines for licensees and what constitutes grounds for disciplinary 
action in the event of noncompliance.


section 125.6: Disciplinary Provisions for Discriminatory acts
Under Section 125.6, every person who holds a license under the  
provisions of the code is subject to disciplinary action if she refuses to 
perform the licensed activity or makes any discrimination or restric-
tion in the performance of the licensed activity because of an appli-
cant’s race, color, sex, religion, ancestry, physical handicap, or national 
origin.


section 10177(i): further Grounds for Disciplinary action
Discrimination occurs if a licensee “solicited or induced the sale, lease, 
or the listing for sale or lease of residential property on the ground, 
wholly or in part, of loss of value, increase in crime, or decline of the 


at Home with Diversity


The typical buyer in today’s real estate market is very diverse in 
many different ways. The NAR and HUD have recognized this by 
creating a program called “At Home with Diversity.” The purpose 
of this program is to expand homeownership opportunities for 
more Americans by training real estate professionals to actively and 
aggressively seek out potential homebuyers from all racial and cul-
tural backgrounds. Licensees who take this training program will:


•	 Learn how attending diverse cultural and community events 
will help to expand their client bases.


•	 Learn how education in simple multicultural etiquette can lead 
to success with new clients and customers.


•	 Develop sound diversity practices and strategies to incorporate 
into their overall business plan.
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quality of the schools, due to the presence or prospective entry into 
the neighborhood of a person or persons of another race, color, reli-
gion, ancestry, or national origin.”


The Holden act (Housing financial Discrimination act of 1977)
The Holden Act prohibits financial institutions from engaging in dis-
criminatory loan activities or practices. Activities covered under this 
act include awarding building, improvement, purchase, or refinanc-
ing loans using the criteria of race, color, national origin, ancestry, 
sex, religion, or marital status. Discrimination based on the ethnic 
composition of the area surrounding a property (redlining) is also 
illegal.


3.5 CoMMissionER’s RulEs anD REGulaTions
Article 10 of the Real Estate Commissioner’s Rules and Regulations 
concerns the discriminatory activities of real estate licensees. Regu-
lations 2780, 2781, and 2725f, which are contained within Article 
10 and summarized below, list unacceptable discriminatory practices 
by licensees. According to Regulation 2780, real estate licensees may 
be disciplined by the Commissioner for conducting discriminatory 
activities.


section 2780: Discriminatory Conduct
Section 2780 prohibits discriminatory conduct by real estate licensees 
based on race, color, sex, religion, physical handicap, or national ori-
gin and includes:


a. Refusing to negotiate for the sale, rental, or financing. 
b. Refusing or failing to show, rent, sell, or finance.
c. Discriminating against any person in the sale or purchase, collection 


of payments, or performance of services.
d. Discriminating in the conditions or privileges of sale, rental, or 


financing.
e. Discriminating in processing applications, referrals, or assigning 


licensees.
f. Representing real property as not available for inspection. 
g. Processing an application more slowly.
h. Making any effort to encourage discrimination. 
i. Refusing to assist another licensee.
j. Making an effort to obstruct, retard, or discourage a purchase. 
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k. Expressing or implying a limitation, preference, or discrimination. 
l. Coercing, intimidating, threatening, or interfering.


m. Soliciting restrictively.
n. Maintaining restrictive waiting lists.
o. Seeking to discourage or prevent transactions. 
p. Representing alleged community opposition.
q. Representing desirability of particular properties. 
r. Refusing to accept listings.
s. Agreeing not to show property.
t. Advertising in a manner that indicates discrimination. 
u. Using wording that indicates preferential treatment.
v. Advertising selectively.
w. Maintaining selective pricing, rent, cleaning, or security deposits. 
x. Financing in a discriminatory manner.
y. Discriminating in pricing. 
z. Discriminating in services.


aa. Discriminating against owners, occupants, or guests. 
ab. Making an effort to encourage discrimination.
ac. Implementing discriminatory rule in multiple listings and other 


services.
ad. Assisting one who intends to discriminate.


section 2781: Panic selling
Section 2781 prohibits discriminatory conduct that creates fear or 
alarm to induce sale or lease because of the entry into an area of 
persons of another race, color, sex, religion, ancestry, or national 
origin.


section 2725f: Duty to supervise
Section 2725f requires a broker to take reasonable steps to be familiar 
with, and to familiarize her salespersons with, the federal and state laws 
pertaining to the prohibition of discriminatory process. This should 
be done by designated brokers and office managers on an ongoing 
basis.


Sometimes politics and other national issues play a significant role 
in the passage of legislation by Congress. It was the assassination of 
Dr. Martin Luther King, Jr., in 1968 that finally led Congress to enact 
fair housing legislation at that time. Another issue was that the deaths 
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in Vietnam at that time were falling most heavily on young, poor, 
African and Hispanic Americans. While these groups were suffering 
the most casualties, on the home front they could not purchase or rent 
homes for their families due to unfair housing practices. It is bad busi-
ness for a broker or licensee to be anything but “color blind” in any 
and all real estate dealings with the public.


3.6 sExual HaRassMEnT in THE WoRKPlaCE
In today’s work environment, a licensee must be keenly aware of what 
may be regarded by others as sexual harassment. sexual harassment 
can be defined by how a licensee’s actions are viewed by others, not nec-
essarily by a licensee’s intent.


A claim of sexual harassment may seriously harm the reputation 
of any firm or individual licensee involved in the controversy. No 
one emerges untainted from such a charge, regardless of any legal 
verdict.


Always remember that the main purpose of the broker and her 
licensees is to protect the interests of the consumer and by so doing 
(within the scope and knowledge required to obtain a real estate 
license) protect the interests of all parties to the transaction.


In implementing the full meaning and intent of the Golden Rule, 
a licensee should:


•	 Avoid sexually oriented jokes and stories.
•	 Take great care in touching others; a friendly pat may be mistaken 


for something that wasn’t intended.
•	 Be aware of the “personal space” requirements of various cultures. 


Although some cultures may find it acceptable to be very close 
and face to face, it may be interpreted as intimidation, sexual 
harassment, or at the very least an invasion of personal space by 
others.


•	 Romantic overtures, gestures, and entanglements are to be dis-
couraged in the workplace. Repeatedly asking someone for a date 
may be deemed harassment, and if a licensee starts a relationship 
that doesn’t end well, it can create an untenable work environ-
ment as well as legal entanglements for all parties.


If a client or customer seems to be inviting sexual advances, ignore 
them. No matter how you respond, you will be wrong and you and 
your broker could end up facing sexual harassment charges or at least 
find yourself in an embarrassing situation, in addition to losing the cli-
ent and your reputation. It’s a no-win situation.
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3.7 REal EsTaTE sETTlEMEnT  
PRoCEDuREs aCT (REsPa) 
During the 1960s and early 1970s, companies involved with “set-
tlement procedures” that were necessary to conduct an escrow for 
the purchase and sale of a property were often engaged in “buying” 
business from real estate brokers and others. Complaints to the fed-
eral government from consumers and from within the real estate and 
related industries caused Congress to direct HUD to start an investi-
gation of the matter. Upon completion of HUD’s findings, Congress 
enacted the Real Estate settlement Procedures act of 1974, or Regula-
tion X, commonly referred to as REsPa. The act was revised in 1980.


Although there was a flurry of initial activity, enforcement quickly 
became almost dormant; however, in 2003, under the Bush admin-
istration, HUD stepped up its enforcement activity considerably. By 
entering into a contract with an investigation firm in Arlington, Vir-
ginia, to conduct on-site reviews to monitor conformity, the depart-
ment nearly tripled its enforcement staff, which included many former 
FBI agents who actively took on the role of testers as well as enforcers.


Who is covered by RESPA?
•	 Real estate brokers and salespersons.
•	 Mortgage bankers, mortgage brokers, and mortgage loan 


originators (MLOs).
•	 Title and/or escrow companies and title agents.
•	 Home warranty companies.
•	 Hazard insurance agents.
•	 Appraisers.
•	 Home inspection and pest control inspectors.


RESPA does not apply to:
•	 Moving companies.
•	 Gardeners.
•	 Painters.
•	 Decorating companies.
•	 Home improvement companies.


REsPa Prohibitions
•	 RESPA prohibits a real estate broker or licensee from receiving 


a thing of value for referring business to a Settlement Service 
Provider (SSP), such as a mortgage banker, mortgage broker, title 
company, or title agent.
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•	 RESPA also prohibits SSPs from splitting fees received for 
settlement services, unless the fee is for a service actually 
performed. For example, while a real estate licensee may refer a 
client or customer to another licensee and legitimately collect a 
referral fee through their employing broker, that same licensee 
cannot fill out a loan application for a mortgage broker, can do no 
other work on the loan, and cannot collect all or a portion of any 
loan fee paid by the borrower.


•	 RESPA prohibits a seller or listing licensee from requiring that 
a buyer use and pay for a certain title insurance company or 
policy. No seller “shall require directly or indirectly, as a condition 
of selling the property, that title insurance covering the property 
be purchased by the buyer from any particular title company”  
(12 U.S.C. § 2608(a)). This can happen in northern California 
when the licensee opens an escrow for a new listing “with the 
buyer to come.” Because title insurance companies and escrow 
companies are one and the same entity, by the seller opening the 
escrow before the buyer is acquired, the net effect is to indirectly 
force the buyer to use a particular title insurer. The seller or 
seller’s licensee who violates this law “shall be liable to the buyer 
in an amount equal to three times all charges made for such title 
insurance” (12 U.S.C. § 2608(b)). This would suggest that a 
seller or seller’s licensee should not require the use of a particular 
title company even if the seller pays for the title policy.


With the passage of AB957 Buyer’s Choice Act, by Assembly mem-
ber Cathleen Galgiani, on October 12, 2009, California buyers of short 
sale and foreclosed properties have the option of choosing their own 
local title and escrow company when purchasing bank-owned houses. 


For non-RESPA transactions, such as those involving commer-
cial property or vacant land, sellers are not expressly prohibited from 
demanding the use of a specific title company.


Exceptions to REsPa’s Prohibitions
Not all referral arrangements fall under RESPA’s referral restrictions. 
In fact, RESPA and its regulation feature a number of exceptions, 
including the following:


•	 Promotional and educational activities
•	 Settlement Service Providers (SSPs), such as mortgage bankers, 


mortgage brokers, title insurance companies, and title agents, 
can provide normal promotional and educational activities 
under RESPA.
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•	 The above activities must not defray the expenses that the real 
estate licensee would otherwise have to pay.


•	 The activities cannot be in exchange for or tied in any way to 
referrals.


•	 Payments in return for goods provided or services performed
•	 A real estate licensee must provide goods, facilities, and services 


that are actual, necessary, and distinct from what they already 
provide.


•	 The amount paid to a real estate licensee must be commensurate 
with the value of the goods provided and services performed. 
If the payment exceeds market value, the excess is considered 
a kickback that violates RESPA.


•	 Payment for services rendered should not be based on whether 
the real estate licensee’s services resulted in a successful trans-
action. Payment may not be tied to the success of the real 
estate licensee’s efforts but must be a flat fee that represents 
fair market value.


•	 Affiliated business arrangements
•	 Real estate licensees are permitted to own an interest in a 


settlement company, such as a mortgage brokerage or title 
company, so long as the real estate licensee:
•	 Discloses her relationship with the joint venture company 


when it refers a customer to the mortgage broker or title 
company.


•	 Does not require the customer to use the joint venture 
mortgage broker or title company as a condition for the 
sale or purchase of a home.


•	 Does not receive any payments from the joint venture com-
pany other than a return on its ownership interest in the 
company. These payments cannot vary based on the vol-
ume of referrals to the joint venture company.


The joint venture mortgage broker or title company must be a 
bona fide, stand-alone business with sufficient capital, employees, and 
separate office space, and must perform core services associated with 
that industry.


Examples of Permissible activities and Payments
•	 A title company provides a food tray for an Open House and posts a 


sign in a prominent location indicating that the event was sponsored 
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by the title company, and its representative stays at the Open House 
and distributes brochures about the company’s services.


•	 A mortgage lender sponsors an educational lunch for real estate 
licensees where employees of the lender are invited to speak. If, 
however, the mortgage lender subsidizes the costs of continuing 
education credits, this activity may be seen as defraying costs the 
licensee would otherwise incur and may be characterized as an 
unallowable referral fee.


•	 A title company hosts an event that various individuals, including 
real estate licensees, will attend and posts a sign identifying the 
title company’s contribution to the event in a prominent location 
for all attending to see and distributes brochures regarding the 
title company’s services.


•	 A hazard insurance company provides notepads, pens, or other 
office materials reflecting the hazard insurance company’s 
name.


•	 A mortgage broker sponsors the hole-in-one contest at a golf 
tournament and prominently displays a sign reflecting the 
brokerage’s name and involvement in the tournament.


•	 A real estate licensee and a mortgage broker jointly advertise their 
services in a real estate magazine, provided that each individual 
pays a share of the costs in proportion with her prominence in the 
advertisement.


•	 A lender pays a real estate broker fair market value to rent a desk, 
copy machine, and phone line in the real estate broker’s office for 
a loan officer to prequalify applicants.


•	 A title company pays for dinner for a real estate licensee during 
which business is discussed, provided that such dinners are not a 
regular or expected service.


Examples of Prohibited activities and Payments
•	 A title company hosts a monthly dinner and reception for real 


estate licensees.
•	 A mortgage broker pays for a key box without including any 


information identifying the mortgage broker on the key box.
•	 A mortgage lender provides lunch at an Open House but does 


not distribute brochures or display any marketing materials. 
•	 A hazard insurance company hosts a “happy hour” and dinner 


outing only for real estate brokers and licensees who have referred 
business to them in the past year.
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•	 A home inspector pays for a real estate licensee’s dinner but does 
not attend the dinner.


•	 A title company makes a lump-sum payment toward a function 
hosted by the real estate licensee but does not provide advertising 
materials or make a presentation at the function.


•	 A mortgage broker buys tickets to a sporting event for a real estate 
licensee or pays for the licensee to play a round of golf.


•	 A title company sponsors a “getaway” in a tropical location, 
during which only an hour or two is dedicated to education and 
the remainder of the event is directed toward recreation.


•	 A mortgage lender pays a real estate licensee for taking the loan 
application and collecting credit documents only if the activity 
results in a loan.


Before you undertake any activity with a SSP or accept any pay-
ments, goods, or services from a SSP, you should speak with your 
employing broker or a real estate attorney who is familiar with 
RESPA. Make sure the activity complies with state and local laws. 
Some of these laws prohibit activities that are otherwise permissible 
under RESPA.


3.8 CasE sTuDiEs of ETHiCs,  
faiR HousinG, anD REsPa
The following case studies regarding compliance with ethical conduct, 
fair housing issues, and adherence to RESPA’s guidelines will help you 
be a responsible public servant in your role as a real estate professional.


Case study 1
Broker Evans was contacted by Mary, an elderly widow who said she 
wanted to sell her home and move closer to her children. Even though 
she was anxious to move, Mary said she wanted to get as much for the 
property as she could, as the proceeds from the sale would represent 
her total assets. Broker Evans did a market analysis that clearly showed 
a comparative market value of $350,000. When she met with Mary, 
she told her, without presenting the research she had done, that she 
“could sell at $300,000 very quickly.” Broker Evans then listed the 
property and immediately presented Mary with an offer from one of 
her clients for that amount and told her she should sign it as it was  
“a good deal.” The property never had any MLS exposure and it was 
a “hot market.” Broker Evans did not disclose her dual agency status. 
Analyze Broker Evans’ actions from an ethical perspective.
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analysis 1
The minute Broker Evans signed the listing contract, a fiduciary relation-
ship was created between her and Mary. Broker Evans had the utmost 
duty of fidelity, loyalty, and honesty to Mary as well as a duty to protect 
and promote Mary’s best interests. It is clear that she violated every one 
of the requirements of a fiduciary as well as Article 1 of the NAR Code 
of Ethics. Knowing that Mary was elderly, she probably should have rec-
ommended that she consult an attorney or one or more of her children 
prior to making any decisions. Broker Evans also had a duty to share 
with Mary all of the information she had gathered about the property’s 
value and the market conditions; she certainly had a legal duty as well as 
an ethical one to disclose her role as a dual agent. The Golden Rule was 
tossed out the window by broker Evans. She is very likely guilty of gross 
negligence as well, if Mary and/or her children should pursue the issue. 
See Code of Ethics Article 1, Standard of Practice 1-3 and 1-5.


Case study 2
Manuela Campolina wanted to buy a home in a particular subdivision 
where there were no listings available at the time. She signed a Buyer/
Broker Representation Agreement with a local real estate licensee and 
asked her to find her a home. After checking the National Do-Not-
Call-Registry, the licensee began cold calling in the neighborhood and 
found a couple that was willing to sell if they “could get their price” of 
over $500,000 net to them. The licensee’s commission was to be any-
thing over that. Even though the licensee’s broker charged an average 
of 6 percent of the sales price as a commission, she listed the home 
on those terms (often called a “net” listing) and showed the home 
to Manuela, stating that the sellers were firm at $570,000. Manuela 
really liked the home and agreed to pay the asking price, and the licen-
see’s broker was paid a $70,000 commission. Did this licensee violate 
any ethical standards? Did she violate the law?


analysis 2
The first issue to address here is the licensee’s relationship with  
Manuela Campolina. This buyer signed a Buyer/Broker Represen-
tation Agreement with the licensee’s broker with the licensee acting 
as agent of that employing broker. That created a fiduciary relation-
ship between the parties (broker and prospective buyer) and made 
the buyer’s interests “of the utmost importance” to the broker and 
therefore to the licensee. By increasing the price by more than double 
her company’s normal compensation, the licensee definitely did not 
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act in her buyer’s best interest nor did she make any attempt to nego-
tiate this fee. In fact, the licensee lied when she said the owners were 
firm at $570,000 when they were actually “firm at $500,000.” It was 
the licensee’s fee of $70,000 that was firm. The licensee could have 
secured the property for Manuela at a lesser price and still received rea-
sonable compensation. When the licensee took the listing, she also cre-
ated a fiduciary relationship between her broker and the sellers when 
she executed a contract making her broker an agent/fiduciary to the 
sellers and agreed to act in their best interest as well. By not informing 
the sellers of the actual fair market value and then securing a buyer for 
that amount plus a compensation charge based on negotiation with 
the seller, the licensee placed her own interests ahead of those of the 
sellers, thus breaching the contract as well as her ethical and fiduciary 
duty. See NAR Code of Ethics, Article 1.


Case study 3
Ming is very effective at listing property for sale. When she gets a 
low or mid-priced listing, she always submits it to the MLS within 
two days as prescribed by the MLS rules and regulations. When she 
gets a more expensive listing, however, or one she knows is highly 
saleable, she convinces the owners that it would be best to take an 
exclusive listing only for their protection and privacy and not invite 
MLS participation by the other brokers. When other brokers call 
about her signs or advertising on these “exclusive” listings, Ming 
tells them that the owner only wants her firm to work on the sale of 
the property and that at the owner’s direction, she is not cooperating 
with other brokers. Is there anything unethical about her activities?


analysis 3
This is a clear example of business conduct that goes completely against 
the Golden Rule as well as ethical conduct. By not cooperating on her 
higher-priced listings and refusing to share them with other brokers, 
licensee Ming has greatly diminished the exposure and the competi-
tion for these listings. Because of this licensee’s selfish and unethical 
actions, her broker’s clients may very well receive lower sales prices for 
their homes. Licensee Ming’s actions Violate Articles 3 and 12 of the 
Code of Ethics in addition to laws prohibiting misrepresentation.


Case study 4
Carla and her four children stopped at a real estate office that adver-
tised rental services in the newspaper. She asked the licensee on duty if 
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her firm had any rentals she could look at since she wanted to get her 
children into a better school system. The licensee told her all they cur-
rently had available was a studio apartment. She did not offer to have 
Carla fill out a rental or credit application.


Later that day, Bianca stopped at the office with her two children 
and asked about rentals in the same area where Carla had expressed 
an interest. The licensee told Bianca that although they had noth-
ing at the moment a nice three-bedroom house was coming up in 
the area in about a month. The licensee offered to have her fill out 
a rental and credit report application and told her she would call as 
soon as the place became available. Has the licensee violated any fair 
housing laws?


analysis 4
The 1988 Fair Housing Amendments Act made familial status a pro-
tected class. The Civil Rights Act of 1968 also makes the “refusal to 
show, rent, or sell through the false representation that a property is 
not available,” a federal violation. The licensee, by her refusal to afford 
Carla the same courtesies and opportunities as she did to Bianca, is 
in violation of at least two federal fair housing laws. While landlords 
may place a restriction on the number of occupants in a particular size 
unit, such as two persons per bedroom, any such restrictions must 
be applied fairly and equally to all parties. It should also be noted 
that, since the licensee did not offer Carla the chance to fill out a 
rental application or have her credit investigated, she had absolutely 
no knowledge of Carla’s ability to qualify for the monthly rent on the 
home she told Bianca about.


Case study 5
Broker Sally met Mr. and Mrs. Wong at an Open House last Sunday 
and agreed to take them out to see homes this Saturday. As they leave 
the parking lot, Sally says to Mr. and Mrs. Wong, “I found several 
homes in a mainly Chinese part of town that I thought you would be 
very interested in looking at. There are several Asian food stores and 
other Asian culture businesses nearby. I hope you like what I have 
found for you.” Did Sally do anything wrong?


analysis 5
She certainly did! Although Sally may have been well-meaning, she 
is in clear violation of the Civil Rights Act of 1968, which states that 
“steering, which is directing people of different races, religions, etc., 
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away from or toward particular areas” is a violation of their civil rights. 
Sally made the mistake of assuming that because the Wongs were of 
Asian descent they automatically had a preference to live in a largely 
Asian neighborhood.


Sally had a duty to ask Mr. and Mrs. Wong about the items and 
issues important to them in their choice of neighborhoods and then 
show them homes in any and all neighborhoods that were a reason-
able fit to their specific needs. Even if the Wongs stated that they only 
wanted to look at homes in that particular neighborhood, Sally still 
had a duty to explain to them that there were other neighborhoods 
they may find just as fulfilling to live in, and then view those homes. 
Even if the Wongs had said no, Sally would have fulfilled her duty.


Case study 6
Georgette is a loan agent for Michael’s mortgage company. A bro-
ker referred Lionel and Teresa, an African American couple, for 
financing on a home she had sold to them. Their credit score was 
in the mid to upper 500 range. This score was low due to the cou-
ple’s credit problems, including a car repossession. As it turned out, 
Lionel had been laid off from his job about three years prior and 
filed Chapter 7 bankruptcy a year later. While Georgette carefully 
assembled the couple’s file and tried to place it with several lenders, 
the best interest rate she could get was 8.75 percent for thirty years 
with a 2 percent loan origination fee. The going rate for loans of 
that type was 6.125 percent at the time. Was Georgette discriminat-
ing against Lionel and Teresa because of their race? Did she violate 
their civil rights?


analysis 6
Although Lionel and Teresa could only obtain a loan that was about 
2.5 percent higher than the prevailing rate, it appears that Georgette 
made a good-faith attempt to provide them with the best financing 
available to them. The reason for the higher interest rate and loan 
origination fee appears to be based on the couple’s past credit history 
and not their race, so Georgette does not appear to have violated their 
civil rights in this case.


Case study 7
Kendra, a veteran of the war in Afghanistan, lost both of her legs in 
an explosion and gets around in a wheelchair. She went into broker 
Barbra’s real estate office and asked if there were any one-story rentals 
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available. Barbra told Kendra that she was sorry, but, while they had 
some single-story homes available, they didn’t have anything that 
would accommodate a wheelchair. She asked Kendra to check back in 
a few weeks. Did Barbra violate Kendra’s civil rights?


analysis 7
Barbra doesn’t seem to understand the law as it applies to the rights 
of handicapped persons and property being made available to them. It 
isn’t Broker Barbra who decides whether a rental property is or is not 
suitable for a person with a disability. Under the law, Kendra may, at 
her own expense, make reasonable alterations to a property she rents 
to accommodate her wheelchair. She must also return the property 
to its original condition at her expense at the conclusion of the lease, 
unless the property owner wishes to leave the improvements in place. 
Broker Barbra has violated Kendra’s civil rights under the 1988 Fair 
Housing Amendments Act.


Case study 8
A title company, in an effort to gain the loyalty and referrals of the 
real estate community, paid for and created Internet virtual home tour 
software and made it freely available to the real estate licensees in the 
area. Is this a RESPA violation?


analysis 8
HUD claims that the real estate licensees accepting virtual tour software 
in exchange for the referral of business is in violation of Section 8 of 
RESPA. In two separate settlement agreements, brokers agreed to stop 
the practice and to notify their licensees in writing that accepting virtual 
tour software at a discount or at no cost violates RESPA. The brokers 
agreed to make a combined $19,200 payment to the U.S. Treasury.


Note: In a HUD settlement with seven Austin-area title compa-
nies that provided these virtual tours as an incentive to refer business, 
the companies agreed that if they provide virtual tours in the future 
they would charge a fee that would, at a minimum, represent their 
actual costs. In addition, the title companies agreed to pay more than 
$130,000 in settlement payments.


Case study 9
A mortgage broker sponsors a seminar to inform all real estate profes-
sionals in the area about its mortgage products and prequalification 
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programs. Complimentary coffee, tea, and snacks are provided for all 
attendees. Is this a RESPA violation?


analysis 9
A HUD ruling states that normal promotional and educational activi-
ties that are not conditioned on the referral of business are permissi-
ble. If the “education or training” had involved a dinner gala or a day 
at the country club for those “preferred” real estate professionals who 
work with that mortgage broker, the events would likely be considered 
violations of RESPA. In these circumstances, they would be deemed 
“normal” promotional and educational programs and, as stated, they 
were being offered to all real estate professionals in the area. 


Case study 10
A real estate licensee refers as many of her buyers as she can to a par-
ticular lender. That lender pays for advertising, business cards, and 
promotional materials for that licensee’s use. Is the licensee and/or 
the lender in violation of RESPA?


analysis 10
HUD ruled that these activities violate RESPA because the advertising 
and promotional materials are considered “things of value” given to 
the real estate licensee in exchange for referral business.


Note: Joint advertising between a lender or other service provider 
and a real estate licensee is permissible as long as the cost of the adver-
tising is reasonably allocated between the joint advertisers.


Summary
Ethics, which deals with what is right and wrong, may differ from 
the law, which deals with what is legal and illegal, and sets minimum 
standards of acceptable conduct. The ultimate test of whether or not 
an act is ethical is its adherence to the Golden Rule.


The NAR and the National Association of Real Estate Brokers 
maintain professional ethical codes. These codes have been developed, 
implemented, and enforced in order to promote professionalism in the 
real estate and related industries.


The federal government first became involved with Federal Fair 
Housing legislation when it enacted the Civil Rights Act of 1866, 
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which applied to racial discrimination. The act was reiterated in the 
Civil Rights Act of 1870, and in 1962 President John Kennedy issued 
Executive Order 11063, which prohibited housing discrimination 
where federal funds were involved; that order was made law by the 
Civil Rights Act of 1964. In addition to race, under the Civil Rights 
Act of 1968, protection against discrimination was expanded to include 
national origin, color, and religion. The act has since been amended 
to include sex, physical handicaps, and familial status. Acts such as 
steering (directing persons to housing based on their race) and block-
busting (obtaining listings or sales based on a fear of loss of property 
value because of the entry of minority groups into a neighborhood) 
are specifically prohibited.


The ADA requires that owners and operators of places of public 
accommodations make the premises accessible to handicapped people 
to the extent readily achievable.


A diversity training program, developed by the NAR, helps licen-
sees understand the customs and cultures of other nationalities and 
how their diverse backgrounds affect their decision-making processes.


In California, the Unruh Act prohibits discrimination by a busi-
ness establishment and is considered to be California’s Fair Housing 
Act. The Holden Act prohibits financial institutions from engaging 
in discriminatory actions and practices. You can find details regard-
ing discriminatory practices by California real estate licensees in  
the California Business and Professions Code and the Real Estate 
Commissioner’s Rules and Regulations.


Important Phrases and Terms
Americans with Disabilities  


Act (ADA)
Blockbusting 
Civil Rights Act of 1866, 1870, 


1964, and 1968 
Discrimination
Dred Scott decision
Ethics
Executive Order 11063
Fair Employment and Housing Act
1988 Fair Housing Amendments 


Act 
Fourteenth Amendment
Golden Rule


Handicapped person
Missouri Compromise
NAR Code of Ethics 
National Association of Real Estate 


Brokers 
Real Estate Settlement Procedures 


Act of 1974 (RESPA)
Redlining 
Rumford Act 
Sexual harassment 
Steering
Thing of value
Unruh Act
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Class Discussion Topics
1. Have you ever been subjected to discrimination of any kind? If so, 


describe the situation and discuss how it made you feel.
2. You overheard a licensee in your office telling someone over the 


telephone that she had two offers on her listing, one of which was 
her own, and that since hers was so good, she didn’t tell the sellers 
about the other offer. What should you do?


3. You are showing property to a middle-aged couple. They ask you 
to pull over to the curb and just sit there for a while so they can 
observe the ethnic makeup of the people who pass by. Discuss 
how you should handle that situation.


4. Bill just got a new listing that is only a block away from the local 
synagogue. He feels that it is a major selling point and writes and 
submits an ad to you to approve that says: “This beautiful home 
is steps away from the Jewish synagogue; don’t miss this great 
opportunity!” Is Bill in violation of any antidiscrimination laws or 
Code of Ethics issues? If so, which ones?


5. Broker Gerry listed a thirty-home subdivision. She advertised that 
the homes were “selling fast.” As buyers came in to the model 
home, they were shown a model of the subdivision that had 
“Sold” flags on quite a number of the lots. The truth was that 
only four homes had actually sold. What are the ethical and legal 
ramifications of Gerry’s actions?


6. Richard and Sue were salespersons from competing offices. They 
were both asked to give a listing presentation to the Johnsons. 
The market data very clearly showed the Johnsons’ home to be 
worth about $475,000. It was an average market with a reason-
ably good supply/demand ratio. Sue showed the comparables to 
the Johnsons and suggested an asking price of $489,000. Richard 
showed them the same data, but suggested, “Because the market 
is so hot, you can probably get $525,000 and you should list at 
$525,000.” Are either Richard or Sue guilty of a violation of the 
Code of Ethics?


7. Virginia, who is handicapped and gets around in a wheel-
chair, has made arrangements to meet friends at a local res-
taurant for dinner. When she arrives, the receptionist tells her 
that she is very sorry, but the front doors aren’t wide enough  
to accommodate her wheelchair and it is too crowded inside 
for it as well. She suggests a restaurant down the street. Is the  
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restaurant in violation of any civil rights issues, and if so, which 
one(s)?


8. Sammy has shown a number of homes to Gloria and Jeff who 
have declined them because of their proximity to traffic noise. 
Sammy has just shown them a home they really want to buy. 
It is on a reasonably quiet, two-lane street, but Sammy knows 
that it is scheduled for widening into a four-lane major thor-
oughfare within the next two years. He sells the home to Glo-
ria and Jeff without mentioning the street widening and the 
sellers do not disclose it in their Transfer Disclosure Statement. 
Has either Sammy or the sellers done anything wrong? If there 
was any wrongdoing by either party, was it unethical, illegal, 
or both?


9. Lisa, a title company representative, wants to get Geri’s title 
and escrow business. She tells Geri that she will advertise in  
the local real estate magazine with her and take 20 percent  
of the page, letting Geri have the other 80 percent. Lisa states 
that she will pay 20 percent of the cost of the ad and have 
information about her company in that portion. Is Lisa violat-
ing the RESPA?


10. Billy, an insurance broker, invites three real estate brokers to play 
golf with her at her club. She pays for their green fees and golf 
cart. They have a great time and during the game, Billy says that 
she really appreciates their business and that if they keep send-
ing her referrals like they have been, that there’s “plenty of golf 
matches to come.” Has anyone in this foursome violated RESPA? 
If so, who and how?


Chapter 3 Quiz


1. Which of the following best describes 
ethics?
a.  Doing what is right because it is 


right.
b. Doing what is legal.
c.  Doing what meets your personal 


needs best.
d. Doing what is expeditious.


2. The relationship that ethics has to  
law is
a.  the law is preceded by ethics. 
b. what is ethical is legal.
c.  if an act is illegal, it is also unethical.
d.  ethics and the law set minimum 


standards of behavior.
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3. A broker who had a disabled employee 
widened the restroom doorway to 
accommodate a wheelchair. This work 
complied with
a.  the Fair Housing Amendment Act of 


1988.
b.  the Rumford Fair Housing Act.
c. Executive Order 11063.
d.  the Americans with Disabilities Act. 


4. Which of the following would not be 
an unethical act?
a.  Having multiple offers on your own 


listing, including your own offer, 
and only telling the seller about your 
own offer.


b.  Taking the long route to show a 
home to someone so that you can 
show them the schools, parks, and 
other area amenities.


c.  Placing all of your listings immedi-
ately on the MLS, regardless of how 
“saleable” they are.


d.  Telling a licensee who calls about 
one of your listings that the property 
is sold, when it really isn’t because 
you think you have a buyer for it 
yourself.


5. Which of the following is considered 
discriminatory in an ad? 
a. Martin Luther School District
b. Mother-in-law suite
c. Bachelor apartment
d.  Near St. Bartholomew’s Catholic 


Church


6. A broker is canvassing a neighborhood 
for listings by telling the occupants that 
minorities are moving in and prices will 
soon start to decline. His actions are
a. lawful.
b. ethical.
c. acceptable if true.
d. blockbusting. 


7. A broker declined to show a home in a 
gated community to a young Hispanic 
family with four young children, even 
after the family had inquired about the 
home. The broker’s action would be 
proper if
a.  elderly people occupied 33 percent 


of the homes.
b.  the broker considered the home to 


be too small for the family.
c.  there were no other children in the 


development.
d.  the development was restricted to 


occupants fifty-five years of age or 
older.


8. Which of the following is not a RESPA 
violation?
a.  A broker sharing advertising space 


on a pro rata basis with a lender, 
where they each pay their propor-
tionate share of the cost.


b.  A home inspector who gives din-
ner certificates to several real estate 
licensees who use her services all the 
time.


c.  An insurance broker who buys 
theater tickets for a real estate licen-
see who sends her lots of business.


d.  Loan transactions to select people for 
temporary or short-term purposes. 
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9. A lender hosts a continuing education 
program for real estate professionals. 
Which of the following is a RESPA 
violation?
a.  Have a representative present and 


promote the lender’s services.
b.  Defray the cost of the program 


tuition.
c.  Hand out promotional material 


about the lender’s services at the 
program.


d.  Provide complimentary food and 
beverages. 


10. A mortgage broker provides a snack 
tray and sodas for a real estate licen-
see’s Open House. The mortgage 
broker does not appear at the Open 
House nor does she provide any mar-
keting or promotional materials for the 
Open House. Her actions are
a. unethical. 
b. legal.
c. very kind.
d. a RESPA violation.
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sTuDEnT lEaRninG ouTCoMEs
Upon completion of this chapter, the student will be able to:
•	 Explain a licensee’s fiduciary responsibility.
•	 Identify material facts requiring disclosure.
•	 Distinguish single versus dual agency.
•	 Employ proper agency disclosure timing and sequence.
•	 Recognize and implement proper disclosures.
•	 Describe buyer right to rescind under the TDS.
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4.1 unDERsTanDinG ManDaTED DisClosuREs
The term caveat emptor, or “buyer beware,” has been around for 
centuries. It was the basis on which real estate transactions were con-
ducted until the mid-1970s, when the California courts, legislators, 
and the then Department of Real Estate (DRE)—now the Califor-
nia Bureau of Real Estate (CalBRE)—started enacting more and 
more consumer protection disclosure laws. Real estate law has always 
stressed full disclosure; however, many licensees did not understand 
when full disclosure was necessary and what it meant. As consumer-
ism grew rapidly in the 1970s and beyond, many buyers and sellers 
began to sue real estate brokers and their licensees for nondisclosure 
issues. These new laws and regulations have led to more paperwork 
and better transaction management by real estate professionals in 
order to properly serve and protect the consumer.


The old real estate dictum listing the three most important rules in 
real estate as “location, location, location” has now been joined by the 
three most important rules for sellers of real estate: “disclose, disclose, 
disclose.”


Although commercial real estate transactions have their own set 
of disclosure issues, those discussed in this chapter deal primarily with 
one to four residential units and are general in nature. When faced 
with any situation involving a specific set of facts, you will need to con-
sult your broker or a real estate attorney. Remember, full and complete 
disclosure of all material facts is the best way to protect all parties to 
the real estate transaction with the exception that race, color, national 
origin, handicap, religion, familial status, and sexual preference are not 
considered material facts and should not be disclosed even if asked.


Full disclosure really means the act of disclosing to a buyer fully 
and accurately all known material facts relevant to a decision maker 
in a transaction. A material fact is any fact relevant to a person making 
a purchase, sale, or lease decision. This is based on the logical notion 


DisClosuREs
4 


CHAPTER	
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that no fraud is committed if the decision maker has full and accurate 
information regarding a decision to purchase, sell, or lease property. 
Usually many issues concerning a property must be disclosed to legally 
complete the sale or lease of the property. These issues affect not  
only the licensees but the principals as well. This is why a licensee  
must carefully consider all material facts, fully disclose them in a proper 
and timely manner, and advise her clients to do the same.


Full disclosure satisfies three things: (1) it protects the principals, 
including buyers, sellers, tenants, and landlords; (2) it establishes 
trust and confidence between the licensee and the principal; and  
(3) it satisfies both the licensee’s and the principal’s duties under the 
law. The importance of full, written disclosure cannot be overempha-
sized. There is much truth in the Samuel Goldwyn quote: “A ver-
bal contract isn’t worth the paper it’s written on.” Licensees must be 
careful to see that the recipient of the disclosures not only receives 
them but also acknowledges receipt in writing. Because reading and 
understanding are two entirely separate things, it is important that 
licensees discuss and clarify with a seller or buyer anything that may 
not be clearly understood by the parties and then make a note of the 
discussion in their contemporaneous log. If understanding continues to 
elude either party, they should be referred in writing to an appropriate 
professional.


Although any information conveyed to a principal may be con-
sidered a disclosure, certain disclosures are mandated. (“Mandate” is 
from the Latin manus, or mandamus, meaning a judicial or legal com-
mand.) A mandate is an order given by a court or other authoritative 
body that requires performance of specific duties. Mandated disclo-
sures are deemed necessary by regulatory authority to protect princi-
pals and parties to any transfer of real property.


The disclosures that are mandated by law and CalBRE are deter-
mined by need, judicial precedent, and requirements of the contract. 
The California Association of REALTORS® (C.A.R.) forms that 
incorporate these disclosures are updated twice a year by the pub-
lisher (REBS, Inc.) in order to meet the ever-changing and constantly 
evolving disclosure requirements necessary to protect the parties to a 
purchase, sale, or lease of real property. Hence, the use of outdated 
or generic forms may result in the omission of one or more disclo-
sures. As a real estate professional practicing in California, a bro-
ker or other licensee will not be excused from making a disclosure  
because she used the wrong form. C.A.R. has an unusual User Pro-
tection Agreement under which it offers to assist in the defense of  
any claim, on appeal, that alleges any printed provision of its latest 
version of a printed or computer-generated form does not meet the 
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statutory/regulatory requirements at the time of printing. As noted, 
the C.A.R. User Agreement does not apply to the use of outdated ver-
sions of its forms. A broker or licensee must be sure she is using the 
most current form in order to fully protect the interests of her broker, 
herself, and the consumer.


Beyond the so-called mandated disclosures, a real estate licensee 
has a duty to fully disclose, as well as a duty to guide her principal 
concerning the issues of what must be disclosed. When in doubt, a 
licensee should err on the side of over disclosure.


4.2 oBliGaTions of a fiDuCiaRY
We cannot talk about a licensee’s fiduciary responsibilities to a client 
without first discussing the difference between a client and a customer. 
A client (principal) is one who employs a representative (agent) to 
perform a service for compensation or fee. In common real estate par-
lance in California, the seller is the client and the buyer (third party) is 
the customer (because the listing broker has no written contract with 
the buyer to perform services for a fee). However, more and more 
frequently in California, buyers are looking for direct representation 
as clients (which can be accomplished under a Buyer Representation 
Agreement (BRE)). 


When a broker enters into a contractual agreement with a princi-
pal, she creates an agent/principal relationship that also carries with it 
certain fiduciary responsibilities. The principal/broker, as a fiduciary, 
owes complete allegiance, honesty, loyalty, full disclosure, utmost care, 
and full accounting to her principal. Any licensee who is representing 
her broker owes the same fiduciary duties to her principal.


The responsibility owed to a customer (or unrepresented third 
party to an agency relationship) is somewhat different. Although a 
licensee who is representing her broker has no fiduciary obligations 
toward those not under contract with her employing broker, such 
broker and all associate licensees do owe a duty of honesty, fair deal-
ing, and full disclosure (except that race, color, national origin, handi-
cap, religion, familial status, and sexual orientation are not required 
disclosures and need not be disclosed even if asked).


Great care must be taken here because the line separating client 
and customer can be fuzzy. Remember, written contracts are required 
in real estate transactions primarily to ensure legal enforceability of 
any compensation agreement between the broker and his principal. An 
oral agreement or action of the parties can create an agency, and hence 
a fiduciary relationship, and in doing so may create an ostensible or 
undisclosed dual agency without any written agreement.


BK-OCL-HERD_SOUTHSTONE-150131.indb   97 7/10/2015   5:20:14 PM








98 CHaPTER 4  Disclosures


A broker’s fiduciary responsibility (and therefore, a licensee’s fidu-
ciary responsibility) to her principal must always place the interests of 
the client above her own and the actions of any representing licensee 
must be consistent with the interests of both principals. The licensee 
may not act in the best interests of another party to a transaction to 
the detriment of her principal, nor may the licensee act to her own 
benefit to the detriment of the principal. For example, a licensee, 
working in a fully disclosed dual agency capacity representing both 
parties in a transaction may not commit an act that clearly favors one 
party to the detriment of the other party. An illustration of “self-
dealing” could be found in a situation where a licensee was directed 
by a principal to find a particular type of property to purchase, who 
then found such a property and bought it for her personal account 
for resale at a profit either to the client or to someone else at a higher 
price; that licensee would be in violation of the law, the NAR Code 
of Ethics, and her fiduciary duty. Such circumstances place the licen-
see in competition with the principal and thus violate the necessary 
fiduciary duty of loyalty to the client, and place the client’s interest 
above her own.


The act of a fully disclosed dual agency (where both parties are 
represented by the same broker) is presently legal in California as long 
as the parties agree to this arrangement in writing prior to the com-
mencement of representation (see C.A.R. form, Possible Represen-
tation of More Than One Buyer or Seller—Disclosure and Consent 
(PRBS), Figure 4.1). Extreme care must be taken to avoid situations 
where dual agency occurs without prior written, informed consent as 
this is a violation of real estate law (specifically, Section 10176(d) of 
the Business and Professions Code). 


The fiduciary duty of the licensee includes finding, discovering, 
and fully disclosing evidence of visible defects or other material facts 
about a property that the principal should or would want to know in 
order to make a decision regarding the purchase or sale of a property. 
Full disclosure also includes disclosing any potential problems with 
the intended use of a property as determined by zoning regulations. 
It also includes a duty to fully and honestly investigate and convey 
information as it relates to a property’s value with relation to current 
market conditions.


As a licensee, you may not have a fiduciary duty to an unrepresented 
principal, but you still have the duty of honesty, care, and diligence 
because you and your broker could be liable for any material misrep-
resentations or acts of negligence. For example, a licensee, through 
her broker, represents a seller on a residential property. She receives 
an offer to purchase from an unrepresented buyer. This licensee has 
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Source: Reprinted with permission of the California Association of REALTORS®


fiGuRE 4.1 Possible Representation of More Than One Buyer or  
Seller—Disclosure and Consent (PRBS).
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personal knowledge of negative neighborhood problems (such as a 
personal dispute with a neighbor or loud and disruptive parties). Such 
knowledge must be disclosed to potential buyers whether or not they 
are represented. Failure to disclose any known fact that could have 
a foreseeable effect on the value of the home is a breach of the care 
and diligence owed to an unrepresented buyer, and legally actiona-
ble (Alexander v. McKnight) (except that race, color, national origin, 
handicap, religion, familial status, and sexual preference are not con-
sidered material facts and should not be disclosed even if specifically 
asked).


If, during the course of an escrow, you discover new material 
facts your principal would want to know, you have a duty to fully 
disclose the new facts in writing as soon as possible. For example, 
if during the escrow you discover that the street is scheduled for 
widening, where some of your client’s property will be taken from 
him and much more traffic noise will be created, you have a duty to 
disclose this immediately. This additional disclosure, provided later 
than and separate from the Transfer Disclosure Statement (TDS), 
has the effect of giving the buyer(s) an additional three-day right to 
rescind the contract (five days if the disclosure is delivered by mail). 
Obviously, the sooner a disclosure can be made, the better for all 
concerned.


For one to four residential units, as a licensee, you have a duty 
to conduct a reasonably diligent visual walk-through inspection of 
the property. This will be discussed more thoroughly later in this 
chapter. Although the law requires a visual inspection by the licensee 
for one to four residential units, commercial properties are generally 
exempt if the property contains five or more living units. The licensee 
is required to visually inspect the residential portion of a commercial 
property containing residential property units. However, any material 
fact should always be disclosed no matter how many units or what 
type of properties are under consideration.


4.3 aGEnCY DisClosuRE—PRoCEss anD TiMinG
Any time an attorney is asked to review a transaction on behalf of a dis-
gruntled principal, she usually looks first at the agency disclosure issue. 
The attorney determines if the principal was duly informed (via the 
specific agency disclosure requirement in California Civil Code [CCC] 
Section 2079.13–24) of the type of agency relationships commonly 
available for that transaction. If the other party to the transaction was 
represented by another broker, single agency representation would be 
proper; however, if the same broker represented both parties, even 
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through the use of two or more licensees within the broker’s firm, a 
dual agency relationship would exist and must be agreed to in writing 
by all parties to the transaction.


Care must be taken to avoid what is referred to as an ostensible 
agency that may arise as a result of the actions of the parties rather 
than that of any specific agreement. For example, if an owner knows 
a broker is showing her property to a prospective buyer without a 
written contract, the owner must take specific steps to stop the unau-
thorized showings of her property. If she does not, the law considers 
that the parties have just cause for the buyer to believe the licensee to 
be the owner’s agent. If, on the surface, the agency appears to exist, 
it may be considered an ostensible agency and the owner may not  
(by estoppel) disclaim its existence. In this example, an undisclosed 
dual agency could have been created had the owner failed to openly 
repudiate an agency relationship.


Similarly, if a licensee representing a buyer aids and assists a for sale 
by owner (who may be selling a property to a buyer she is represent-
ing), the licensee could have created an ostensible agency as well as 
an undisclosed dual agency for which the licensee and broker could 
become liable.


On January 1, 1988, CCC Section 2079.13–24, which deals with 
agency relationships in real estate transactions involving one to four 
residential units, became law in California. It made it legally manda-
tory for any licensee who becomes involved in the purchase or sale of 
one to four residential units to provide the seller and buyer in a real 
estate transaction with a copy of the disclosure form specified. The 
C.A.R. form Disclosure Regarding Real Estate Agency Relationship 
(AD) meets this requirement.


To understand the agency disclosure, licensees must understand 
the term “agency.” An agency is a relationship created when one per-
son (the principal) directs another to act on her behalf, usually in 
business dealings with another (third party). The agency disclosure 
(AD) form defines an agent as “a person acting under provisions of  
title 9 (commencing with section 2295) in a real property transaction, 
and includes a person who is licensed as a real estate broker under 
Chapter 3 (commencing with Section 10130) of Part 1 of Division 4 
of the Business & Professions Code, and under whose license a listing 
is executed or an offer to purchase is obtained.”


The words employing broker and agent are synonymous. Real estate 
salespersons commonly call themselves agents, but (for the purpose 
of compensation) there is only one agent in a real estate company, 
whether it is a sole proprietorship, limited liability company (LLC), 
or corporation, and that is the designated or “employing” broker.  
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All agency activity is done under the license and auspices of the desig-
nated broker.


CCC Section 2079.13(b) defines associate licensee as “a person who 
is licensed as a real estate broker or salesperson . . . and who is either 
licensed under a broker or has entered into a written contract with a 
broker to act as the broker’s agent in connection with acts requiring 
a real estate license and to function under the broker’s supervision in 
the capacity of an associate licensee.” The agent in the real property 
transaction bears responsibility for her associate licensees who perform 
as agents of the agent. When an associate licensee owes a duty to any 
principal, or to any buyer or seller who is not a principal in a real prop-
erty transaction, that duty is equivalent to the duty owed to that party 
by the broker for whom the associate licensee functions.” Although a 
company may include any number of people who have a California real 
estate broker license, they, along with those employed as real estate 
salespersons, are associate licensees of the employing broker.


A licensee who lists a seller’s property is often referred to in com-
mon parlance as the “listing agent” and a licensee who represents 
the buyer may be referred to as the “selling agent.” However, CCC 
2079.13(f) defines listing agent as “a person who has obtained a listing 
of real property to act as an agent for compensation.” As the only per-
son authorized by law to act as an agent for compensation is a licensed 
real estate broker, it follows that the broker is the listing agent and the 
associate licensee is an agent of the agent. 


Similarly, CCC 2079.13(n) defines selling agent as “a listing agent 
who acts alone (broker), or an agent who acts in cooperation with a 
listing agent, and who sells or finds and obtains a buyer for the real 
property, or an agent who locates property for a buyer, or who finds 
a buyer for a property for which no listing exists and presents an offer 
to purchase to the seller.” Although a bit confusing, a selling agent 
could be the listing agent or a buyer’s agent depending on the facts of 
the case.


In common usage, a broker who represents the seller is referred to 
as the selling agent, and a broker who represents the buyer is referred 
to as the buyer’s agent. In this text, we will use the term agent to refer 
to the principal or designated broker, and licensee to refer to associate 
licensees, whether licensed as brokers or salespersons.


single agency is the practice of representing either the buyer or the 
seller in a transaction but never both. An agent that represents a buyer 
and a seller in the same transaction is working as a dual agent. (It 
is important to remember that the term agent is specifically defined 
by the Civil Code as the principal broker, and associate licensees are 
defined as “agents of the agent.”)
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Under the previous system (prior to 1988), it was the seller 
who paid the commission, and that fact (and Multiple Listing  
Service [MLS] rules) required licensed parties to the transaction to be  
the seller’s agent. Buyers, prior to 1988, were unrepresented. The 
licensee who acted for the buyer was actually acting as an agent of  
the selling broker in an undisclosed dual agency capacity. This is no 
longer the case. The person providing the compensation does not 
automatically create an agency relationship. It is common for a large 
multi-office company to have a situation where one of its licensees 
writes a purchase offer or lease agreement on a listing taken by another 
licensee from a different office but within the same firm. When both 
associate licensees in the same transaction work under the license of 
the same broker, a dual agency is created that requires both disclosure 
to and agreement of the parties.


Common-law agency holds that a fiduciary owes a duty of loy-
alty to the principal. Obviously, there would be a conflict of interest 
if the broker in a dual agency transaction represented a seller who 
wanted to receive the highest price and a buyer who wanted to pay 
the lowest price. It is for this reason that dual agency, as practiced 
in California, requires a duty of utmost care, integrity, honesty, and 
loyalty to both the seller and the buyer. In representing both buyer 
and seller, the licensee “may not, without the express permission of 
the respective party, disclose to the other party that the seller will 
accept a price less than the listing price or that the buyer will pay a 
price greater that the price offered.” (CCC 2079.16) Any discussion 
by the broker, or associate licensee representing the broker, with 
either buyer or seller of price or terms should be avoided. It is always 
an excellent policy for each licensee to keep timely written records of 
conversations and actions taken (by keeping a contemporaneous log 
or transaction diary). Always maintain clear communication with the 
other licensee. Overall, there is no substitute for full written disclo-
sure and a documentary record of every aspect of the transaction in 
any agency relationship.


Franchise operations can cause some confusion regarding the 
agency relationships. Because many franchise offices are indepen-
dently owned and operated, they may give the impression of being 
the same broker/agency in a transaction, when in fact they are each 
different companies owned by different brokers and thus constitute 
a separate agency representation despite the similar names of the 
companies.


Remember that once an agency relationship is created, a represent-
ative associate licensee of the employing broker assumes a high degree 
of fiduciary obligation as defined under the law.
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FOR CLARITY: The designated broker of a firm is the agent of 
the client (seller or buyer). Associate broker or salesperson licensees 
who work for the designated broker are the agent of the broker, and 
interact with the broker’s clients on the broker’s behalf.


Keep in mind that the C.A.R. model MLS rules, which have been 
adopted by most California Multiple Listing Systems, allow only 
three types of agency: seller’s agent, buyer’s agent, and agent repre-
senting both seller and buyer. Subagent is not one of the categories 
and is specifically excluded as an option in the agency disclosure 
form (CCC 2079.13(o)). MLS members are allowed to represent 
buyers in offers to purchase properties listed on the MLS “for, or 
in anticipation of compensation from the seller for representing the 
purchaser with no requirement or authorization to be a subagent of 
the seller.”


The Disclosure Process
Disclose – Elect – Confirm (DEC) is the three-step process of giving 
proper disclosure to a principal in a purchase, sale, or lease.


Step One: Disclose
In this step, completed in writing on the AD form, the licensee must 
provide her principal with a copy of the agency disclosure form. 
This form outlines the three different types of agency relationships, 
including seller’s agent, buyer’s agent, and agent representing both 
seller and buyer or dual agency, and how they operate. The law 
requires that licensees provide this disclosure as soon as practicable 
but “prior to entering into the listing agreement.” With a buyer, 
agency disclosure is required “as soon as practicable but prior to 
presenting the seller with an offer to purchase.” Signatures of buyer 
or seller on this form simply acknowledge receipt of a copy of the 
disclosure and CCC 2079.13-.24 printed on the reverse side or a 
separate page (see Figure 4.2). The licensee should tell clients or 
customers that this disclosure is required by law and what they are 
signing is just a receipt and not their election of any particular type 
of agency.


In addition to the AD form shown in Figure 4.2, licensees repre-
senting buyers must also provide the PRBS form per Paragraph 2C 
of the RPA-CA (Residential Purchase Agreement—California calls 
for this disclosure). Because the listing agreement (RLA, Figure 10.3 
on page 326) makes similar disclosures in Paragraph 10, a separate  
disclosure PRBS may not be required for sellers.
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fiGuRE 4.2 Disclosure Regarding Real Estate Agency Relationship (AD Revised 11/12).
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Source: Reprinted with permission of the California Association of REALTORS®


fiGuRE 4.2 (Continued)
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Step Two: Elect
Obviously, the actual election of the type of agency can occur only 
after the buyer has found a property to purchase. A seller cannot know 
whether single or dual agency would be appropriate until she knows 
who will represent the buyer. If the buyer’s broker is also the listing 
broker, the relationship must be one of dual agency. If the buyer is 
represented by a cooperating licensee (that is, an associate licensee 
employed by another broker), the type of agency elected would be 
an exclusive representation by each licensee, but again, this cannot 
be determined until the broker affiliation of the buyer’s licensee is 
known.


Step Three: Confirm
Remember, the AD form shown in Figure 4.2 is not an election, only 
a disclosure. The agency confirmation is the written record of the elec-
tion of type of agency and is available in paragraph 2B of the RPA-CA 
purchase agreement or as a separate document: C.A.R. form AC.


If dual agency is elected, the licensee will need the written informed 
consent of all parties to the transaction that was obtained either through 
the RLA (Residential Listing Agreement) for the seller or through 
the buyer’s acknowledgment and signature on the PRBS, PRMB, or 
PRMS form (see Figure 4.1).


Remember, it is the buyer’s and seller’s broker(s) who are ulti-
mately responsible to see that proper agency relationship disclosures 
have been made. However, be assured, the respective licensee will also 
be named in any litigation brought for failure to disclose.


The selling licensee should always confirm the agency relationship 
in writing with the buyer either through the separate form or through 
the purchase agreement. If either the buyer or seller is not represented 
by a licensee, depending on who represents whom, either a Buyer 
Non-Agency Agreement (BNA) or a Seller Non-Agency Agreement 
(SNA) may be appropriate.


Disclosure Timing
When should the licensee disclose the agency issue? CCC Section 
2079.14 requires disclosure prior to entering into the listing agree-
ment or, in the case of the selling licensee, “as soon as practicable prior 
to presenting the seller with an offer to purchase.” Prompt disclosure 
is also required by the policies and procedures manual of most real 
estate firms. The timing of the three-step disclosure process may vary, 
depending on who is being represented and how. Although previously 
discussed in general terms, let’s take a more specific look at when to 
disclose, when to elect, and when to confirm.
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Listing Licensee Who Does Not Represent the Buyer
In this case, the listing licensee must provide the agency disclosure 
to the seller “as soon as practicable prior to entering into the listing 
agreement.”


Listing Licensee Who Represents Both Seller and Buyer (Dual Agency)
If only one broker represents both seller and buyer, an agency disclo-
sure must be given and an acknowledgment of receipt received from 
each. If seller and buyer are represented by different associate licensees 
of the same firm, each licensee must provide the disclosure—the AD 
form from the seller and the AD and PRBS form from the buyer, with 
each party acknowledging receipt by signing the disclosure form.


Selling Licensee Who Represents Buyer Only
“The selling agent (buyer’s agent) shall provide the disclosure 
form to the buyer as soon as practicable prior to execution of the 
buyer’s offer to purchase.” The selling agent provides buyer with 
both AD and PRBS forms and receives signed acknowledgment of 
receipt. Figures 4.1 and 4.2 show a sample of PRBS and AD forms, 
respectively.


There is a great deal of misunderstanding among licensees as to how 
selling or buyer’s agents or licensees are required to disclose agency to 
the seller. More than a few licensees have been heard to say, “Ah, the list-
ing agent has already done that, why do I have to do it again?” The law 
(CCC 2079.14(b) and (c)) requires selling licensees to disclose agency 
not just to the buyer but to the seller (even though the listing agent may 
have already done so) before presenting the offer. Of the many reasons 
why this must be done, you need to know the two most important:


1. The law says you must.
2. There may not always be a listing licensee (as with a For Sale by 


Owner).


There are now three AD agency forms: AD-1, AD-2, and AD-3. 
Each contains the same content. The only difference is in the signatures.


•	 AD-1 is for the listing agent to give to the seller.
•	 AD-2 is for the selling agent to provide to both buyer and seller. 


(Attached to the RPA)
•	 AD-3 is a separate form for the selling agent to give to the seller. 


(Rarely used)


The AD-2 form now allows the selling licensee or buyer’s repre-
sentative to provide the same AD-2 form that was signed by the buyer 
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to the seller before the offer is presented. The seller signs, acknowl-
edging receipt of agency disclosure by the buyer’s representative, in 
the designated box. Since this form is simply a disclosure, no agency 
relationship is created. Agency is created through the confirmation of 
agency included in the RPA-CA purchase agreement.


It is, however, necessary that the buyer’s (or selling agent) licensee 
provide the Agency Disclosure form “to the seller as soon as practica-
ble prior to presenting the seller with an offer to purchase, unless the 
selling agent previously provided the seller with a copy of the disclo-
sure, as in a dual agency 2079.14(b-c) where the selling agent does 
not deal on a face-to-face basis with the seller (such as when the offer 
must be presented by the listing licensee) the disclosure form prepared 
by the selling agent may be furnished to the seller (and acknowledge-
ment of receipt obtained for the selling agent from the seller) by the 
listing agent.”


If agency disclosure under CCC Section 2079.14 is done correctly, 
two AD forms would have been provided: one to the seller before 
signing the listing, one to the buyer before writing an offer, and that 
same form is then presented to the seller for seller’s signature before 
presenting the offer. Every buyer or seller must immediately receive a 
copy of every form when signed. Failure to provide a copy of a docu-
ment signed by buyer or seller may be cause for revocation of a real 
estate license.


4.4 DEaTH oR aiDs DisClosuRE
A natural death on the property need not be disclosed; however, a 
murder or suicide should be disclosed for a minimum of three years 
from the date of the incident only. CCC Section 1710.2 provides 
that “No cause of action arises against an owner of real property 
or his or her agent, or any agent of a transferee of real property, 
for the failure to disclose to the transferee the occurrence of an 
occupant’s death upon the real property or the manner of death 
where the death has occurred more than three years prior to the 
date the transferee offers to purchase, lease, or rent the real prop-
erty, or that an occupant of that property was afflicted with, or died 
from (AIDS).” AIDS disclosure is unnecessary; the licensee does 
not have to disclose that a former resident of the property ever had 
or died of AIDS. If a potential buyer asks you directly if a person 
ever died on the property of AIDS, the Department of Housing and 
Urban Development (HUD) does not provide a “correct” response 
but advises only that the licensee not respond. NAR, on the other 
hand, suggests that licensees not answer such queries as they are 
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not considered material to the transaction. You may indicate to the 
client that any response from you or your firm may be a violation 
of federal or state housing laws. If this continues to be a concern 
to the prospective buyer, they should be advised to seek an opinion 
from an attorney.


stigmatized Property
stigmatized property may be perceived to be uninhabitable or unde-
sirable for other than physical or environmental reasons. Many issues 
such as murder, suicide, molestations, satanic rituals, Feng shui, 
or a reputation of being haunted or an “unlucky” house to for-
mer residents are all examples of reasons a property could become 
stigmatized.


These and other similar issues may mean little to one person and 
a great deal to another. We also do not know how the courts would 
view the willful nondisclosure of such issues, so again the Golden 
Rule comes into play: If the issue is something you feel may possi-
bly affect a buyer’s decision, disclose it. If you are unsure, ask your 
broker.


licensed Care facilities
Opinion 95-907 of the California attorney general makes it clear that 
a real estate licensee need not disclose the location of a licensed care 
facility that serves six or fewer people. A larger facility close to a one 
to four residential unit property that was being sold would probably 
require disclosure.


4.5 REal EsTaTE TRansfER DisClosuRE  
sTaTEMEnT (TDs)
Under current law (CCC Sections 1102 through 1103.1), the pur-
chaser of residential real property (including residential stock coop-
eratives) of four or less units is entitled to a Real Estate Transfer 
and Disclosure Statement (TDS) from the seller. The term transfer 
refers to the sale, exchange, real property sales contract (sometimes 
called a contract of sale or contract for deed), option, lease, or any 
other type of conveyance of real property from one person or entity 
to another. Since January 1, 1987, any seller, whether represented by 
a licensee or not, is required to give the buyer a written disclosure 
statement of the condition of the seller’s property. The disclosure 
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statement must identify (1) items in the home and whether these 
items are operational (part A); (2) significant defects of the home, 
if any (part B); and (3) all information regarding improvements and 
alterations as well as concerns with neighbors and the neighborhood 
(part C).


The buyer must receive a copy of the disclosure statement. If 
only one licensee is involved, she must deliver it to the buyer. If two 
licensees are involved, it is the responsibility of the selling licensee 
who obtained the offer to deliver it to the buyer. If no licensees 
are involved, the seller is responsible for the delivery to the buyer. 
If the seller has not completed the disclosure statement, the buyer 
must be notified in writing that she has the right to receive such a 
statement.


The disclosure statement must be fully executed and delivered 
as soon as practicable (the C.A.R. contract default [14A] calls for 
delivery of the TDS with the optional inclusion of C.A.R. form 
AVID—Agent Visual Inspection Disclosure) to the buyer within 
seven days (or other agreed upon period) of contract acceptance, 
but before transfer of title. If the statement is delivered before the 
execution of a purchase agreement, the buyer has no right to cancel 
the offer on the basis of the TDS. If the statement is delivered to 
the buyer after execution of the purchase agreement, the transferee 
or buyer has three days after personal delivery (five days if delivery 
is by mail) to terminate her offer on written notice to the seller.  
The buyer is entitled to a full refund of any earnest money deposit 
that she has made. It should be obvious that because of the  
buyer’s right to cancel the contract within three days of receipt of the 
TDS, or any revision or amendment made to the TDS, early delivery 
of all disclosures is advisable. If you represent a buyer, be careful  
to stay within these dates. The three-page TDS form is shown in 
Figure 4.3.


4.6 aGEnT’s insPECTion DisClosuRE—HoW anD WHY?
Every time a licensee takes a listing on one to four residential units, 
she should complete a Real Estate TDS. Even if the property is an 
exempt property, because it is an intra-family sale or has any of the 
exemptions listed later in this discussion, the listing agent, or her 
licensee, is still responsible for conducting an independent investiga-
tion and inspection of the property and must complete the Agent’s 
Inspection Disclosure (Section III of the Real Estate TDS), as shown 
in Figure 4.3.
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fiGuRE 4.3 Real Estate Transfer Disclosure Statement (TDS Revised 4/14).
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fiGuRE 4.3 (Continued)
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fiGuRE 4.3 (Continued)
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fiGuRE 4.3 (Continued)
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fiGuRE 4.3 (Continued)
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fiGuRE 4.3 (Continued)


Source: Reprinted with permission of the California Association of REALTORS®
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In California, you can’t talk about the disclosure statement without 
talking about the Easton v. Strassburger case. That case involved the fail-
ure of a real estate licensee to conduct a reasonable visual inspection 
and investigation of a property and report any visible defects to the 
buyer. There were visible signs of land slippage on this sloped prop-
erty when the sale took place and, not long after Easton moved in, the 
ground started sliding down the hill. The courts found that the licen-
sees had been negligent in their duty to investigate and fully disclose 
visible defects in writing.


The importance of this case was that it imposed a greater duty 
of care on real estate licensees to be responsible, not only for what 
they know but for what they should have known by conducting a rea-
sonably competent and diligent visual inspection. This case is now 
codified in the California Civil Code and begins with Section 2079; 
it became effective from January 1, 1986. It requires that all real 
estate licensees conduct a competent and diligent visual inspection 
of all accessible property areas in a real estate sale involving one to 
four residential units and disclose in writing to the prospective buyer 
all material facts affecting the value or desirability of the property. 
The statute of limitations for filing a lawsuit against a licensee who 
does not comply is two years after the escrow closes or, if fraudulent 
misrepresentation is found, ten years from the date of reasonable 
discovery.


On page three of the C.A.R. TDS, Part III Agent’s Inspec-
tion Disclosure, there are three boxes that may be checked. The 
first says “See attached Agent Visual Inspection Disclosure (AVID 
Form).” The second box says: “Agent notes no items for disclo-
sure.” The authors can think of few circumstances when a licensee 
would be justified in checking that box. A check in this box is, in the 
author’s opinion, the same as the licensee saying: “I didn’t look,” 
which, even if true, is not something a competent licensee should 
do. There are things to note on every property that may require 
further scrutiny by a professional. It’s the licensee’s job to find 
those things and disclose them to the buyer. The third box says 
“Agent notes the following items:” followed by four blank lines. 
In most cases, the AVID form would be the more desirable format 
for disclosure. 


So, what do you look for during a “competent visual inspec-
tion”? Your obligation to the seller and buyer is to discover red 
flags, that is, any condition that may signal to a reasonably obser-
vant person that a problem may exist. Your job is not to detect the 
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actual problem but to look for any indication that a professional 
inspector should be brought in to make a more thorough inspec-
tion. Even though in a former occupation you may have been a 
contractor or other professional, you should not be diagnosing 
structural problems, unless you wish to be held to the standard 
of care required of a currently licensed professional in the field. It 
is your job to use the knowledge required to obtain a real estate 
license to make a visual inspection to determine if further inspec-
tion may be required.


Four primary factors may be a signal that further inspection should 
be recommended: 


•	 insect infestation 
•	 water damage 
•	 material deterioration 
•	 any indication of potential structural failure 


Generally, if you find one of these factors, the odds are very high 
that one or more of the others may exist and further inspection by a 
professional should be recommended to the buyer.


Example: During a property inspection, a licensee finds a half-
inch separation of the front porch from the house and a diagonal 
crack in the foundation just below the doorway. This may indi-
cate a structural failure of the foundation and may be a poten-
tial source of water penetration into the structure (water damage) 
or a potential path for insects such as termites and wood-boring 
beetles to enter the structure. On observing these anomalies, a 
competent licensee should make a written recommendation that 
the buyer get a further inspection by a pest inspector, contrac-
tor, and/or home inspector. Under no circumstances should the 
licensee offer an opinion of potential consequences. Leave that to 
the pros. Should the buyer choose not to seek further inspection, 
the licensee should get a signed statement from the buyer that the 
licensee has recommended further inspection but the buyer has 
declined. There may be very legitimate reasons for not pursuing 
such an inspection, e.g., the buyer may be a licensed contractor 
who intends to remedy the problem later, or the buyer may intend 
to rebuild that portion of the home anyway. In either case, the 
licensee should get a signed waiver of further inspection from the 
buyer.
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insect infestation
Carpenter ants and subterranean termites cause the overwhelming 
majority of damage to real property. They are problematic, not only for 
their voracious appetites for cellulose fiber (primarily wood) but because 
their damage is primarily internal and can go undetected for long peri-
ods of time. If not found and treated, their damage can weaken the sup-
porting wood members of a structure. Some signs to look for include:


•	 Subterranean termites leave earth/wood droppings that look 
like sawdust and/or mud tubes that look like gray sticks attached 
to a property’s foundation. Recommend further inspection by a 
licensed pest inspector.


•	 Drywood termites, which are all but impossible for you to detect, 
move more slowly than damp wood termites; however, they 
swarm each year and may enter a property through an attic vent 
and take up residence completely unnoticed. Recommend further 
inspection by a licensed pest inspector.


•	 Carpenter ants leave wood shavings near wood members. Recom-
mend further inspection by a licensed pest inspector.


•	 Wood boring beetles leave a series of random small holes about ⅛ 
to ¼ of an inch in diameter. Recommend further inspection by a 
licensed pest inspector.


Water Damage
Water damage can be caused by several different issues, such as faulty 
plumbing, improper ventilation, condensation, seepage, improper 


seller Disclosure Exemptions


The following transfers are exempt from disclosure:


•	 Transfers pursuant to a court order, that is, sales ordered by a 
probate or bankruptcy court.


•	 Transfers by a fiduciary representing trusts, guardianships, and 
conservatorships.


•	 Transfers between spouses or to a direct blood relative by the 
state controller.


•	 Transfers to or from any government entity, including 
exchanges requiring a public report (new construction).


•	 Transfers by foreclosure.
•	 Transfers from one co-owner to one or more co-owners.
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drainage, or a high ground water level. The main indicators of water 
damage or problems are:


•	 Mold, mildew, and rust, especially in sinks, tubs, and exterior hose 
bibs and at the base of water heaters. Recommend further inspec-
tion by a licensed plumber. In the case of mold or mildew, recom-
mend a professional mold inspection.


•	 Loose or warped wood flooring or other wood members. Recom-
mend a professional home inspection.


•	 Loose or warped wood garage door trim. Recommend a profes-
sional home inspection.


•	 Water stains on ceilings indicating a leaky roof or a plumb-
ing leak. In multistory condominiums, this may be from a 
plumbing leak in the unit above. (Note: If a home has popcorn 
ceilings and was built prior to 1978, any removal of stained 
ceiling material that may contain asbestos should only be done 
by a licensed professional.) Recommend a professional home 
inspection.


•	 Rotted wood. Recommend a pest inspection and or a professional 
home inspection.


•	 Cracked, chipped, loose, or curled tile. Recommend a professional 
home inspection.


•	 Roof defects such as loose or missing shingles, cracked roof tile, or 
holes in downspouts. Recommend a professional roof inspection 
by a licensed roof inspector.


•	 Peeling or flaking paint. This is especially important if the home 
was constructed prior to 1978 as the paint likely contains lead. 
Recommend a professional home inspection.


Material Deterioration
One of the most severe types of material deterioration is wood rot, 
also known as damp rot, which is caused by an excessive moisture 
condition that leads to growth of a decaying fungus. Improper or  
substandard building materials or construction procedures can also 
produce material damage. A few things to look for when inspecting for 
material deterioration include:


•	 Decaying or warping of wood members such as decks, porches, 
and wood trim. Recommend a professional home inspection.


•	 Erosion or cracking of concrete or masonry such as driveways 
built without rebar or to an insufficient depth and retaining walls 
that lack sufficient drainage. Recommend a professional home 
inspection.
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•	 Cracking, rotting, or warping of garage door trim that touches 
the ground, as well as door and window trim and wood patios. 
Recommend a professional home inspection.


structural failure
Structural failure can be caused by any of the above causes, plus poor 
design and environmental extremes. When inspecting for structural 
failure, licensees should be careful to look for the following:


•	 Bulging or “heaving” in floors and load-bearing walls. A roof 
ridgeline that sags or appears warped may also be a red flag. Rec-
ommend a professional home inspection.


•	 Excessive deflection of joists or girders evidenced by an uneven or 
sloping floor, or one that creaks excessively. Recommend a profes-
sional home inspection.


•	 Cracks in structural columns, beams, and walls (interior and exte-
rior); cracks in foundations (many if not most “hairline” cracks 
are often normal); a fireplace that appears to be separated from 
the structure; and any cracks around doors and windows that are 
V-shaped or diagonal as these may indicate soil instability of some 
sort, such as lateral movement or heaving. Recommend a profes-
sional home inspection.


•	 Instability in any structural or load-bearing member. Recommend 
a professional home inspection.


The list of defects a property may have is far too extensive to men-
tion here, but inspection techniques that have been developed by 
licensees usually find some of the most common problems. For 
example:


•	 A licensee may carry a marble in her pocket for use in detecting an 
uneven floor that can be a sign of defective framing or expansive 
clay soil. Recommend a professional home inspection.


•	 Sticking doors or windows can be an indication of poor fram-
ing, expansive soil, poor workmanship, or warped lumber (usually 
because it was uncured [green] prior to installation). Recommend 
a professional home inspection.


•	 Doorjambs that have been reworked to make the door fit or 
doors that have been removed and recut to fit can be a sign of 
foundation settling or heaving. Recommend a professional home 
inspection.


•	 Ceiling stains often indicate some type of roof or plumb-
ing problem and should always be thoroughly investigated by 
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skilled professionals. Recommend a professional home and roof 
inspection.


•	 Leaning fence posts are often due to the existence of termites or 
a high water table that has eaten or rotted them out at the base. 
Recommend a professional home inspection.


These types of issues are commonly referred to as red flag warn-
ings and should be noted in the Agent Visual Inspection Disclosure 
(AVID) attached to the TDS. Keep in mind that the licensee is not 
expected to perform the duties of a home inspector, termite inspector, 
or other licensed professional; her legal responsibility is to conduct a 
competent visual inspection of reasonably accessible areas. In addi-
tion, the licensee must also conduct an oral interview and investiga-
tion with the sellers and disclose in her part of the TDS anything that 
might be a material fact or issue to a buyer. These additional types of 
issues may include such things as proximity to an airport, nearby train 
tracks, barking dogs, flood and earthquake zones, or a planned street 
widening.


Three of the most important things that licensees do to protect the 
interests of their principal(s) when selling or buying a home are:


•	 Recommend a professional home inspection. In today’s litigious 
environment, this one item is probably the best single way to stay 
out of legal trouble. You should strongly recommend that the 
buyer get an inspection prior to becoming fully obligated to pur-
chase a home. If a buyer elects not to get an inspection, have her 
acknowledge in writing that you, the licensee, have recommended 
further inspection but the buyer has declined the option. The 
seller may choose to arrange and pay for various inspections in 
advance, having a copy available for the buyer as soon as an offer 
is accepted. This is not only a great time saver but also makes the 
seller aware of any significant defects in advance of detection by a 
buyer’s inspection. This would be a significant seller advantage in 
any subsequent negotiations for repairs.


•	 Have the seller pay for a home protection plan (also called a home 
warranty plan) when the listing is taken. With some home war-
ranty companies, this protects the seller for the covered items and 
systems during the “for sale” period as well as for a year after. 
If the seller declines to put a policy into effect during the sale 
period, have the buyer include a protection plan in her offer. It 
can be paid for by the buyer, by the seller, or half by each party—
it’s completely negotiable. This plan will cover all or most of the 
built-in appliances and systems such as plumbing, heating, and 
electrical for a one-year period after the close of escrow.
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•	 Get a pest control inspection. A wise licensee will advise her sellers 
to get a pest control inspection and report before taking the list-
ing, or at least prior to entering into a contract with a buyer. That 
way they know ahead of time exactly what the buyer may find in 
her pest inspection. This helps sellers make informed decisions 
regarding what needs to be repaired or replaced and allows them 
to use competent repairmen for certain types of corrections.


The issuance of one or more of these types of reports does not relieve 
the licensee of her responsibility to conduct a thorough inspection 
of the reasonably accessible areas of a home. The licensees still retain 
liability for any undisclosed visible defects. Always recommend a pro-
fessional home inspection.


In addition to any physical defects or problems to the property that 
the licensee notes, she must also disclose anything that might affect 
the buyer’s decision to buy the property. These types of issues include, 
but are not limited to, flood and seismic hazard zones, barking dogs, 
nearby airports, and train tracks.


To assist the licensee in conducting a diligent visual inspection of 
the property and comply with mandatory disclosure requirements, 
C.A.R. has developed an Agent Visual Inspection Disclosure (AVID) 
form, Statewide Buyer Seller Advisory (SBSA), Seller Property Ques-
tionnaire (SPQ), and Supplemental Statutory and Contractual Dis-
closure (SSD) that should be used with every listing. If the Seller 
Property Questionnaire is used, it is not necessary to also complete a 
Statutory and Contractual Disclosure (SSD). It should be noted that 
none of these advisory or disclosure forms are a substitute for local 
condition disclosures.


4.7 sEllER finanCinG DisClosuRE
In years past, one of the first required disclosures for one to four 
residential units was the seller carryback financing disclosure. When 
financing became very hard to get and quite expensive in the early 
1980s, the term creative financing became popular, and it usually 
involved the seller carrying back financing in the form of a second, 
third, or fourth loan with the buyer taking title “subject to” the exist-
ing first loan. If the first loan had an attractive interest rate, the seller 
would often carry back a wraparound or AITD (All Inclusive Trust 
Deed) loan or a contract of sale, thereby increasing the yield on her 
seller carryback portion of the new loan. The Wellenkamp decision 
had effectively made the due-on-sale clause in state-chartered savings 
and loan notes unenforceable, and it was common for a buyer to take 
over such a loan and have the seller carry back what was often a very 
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sizeable junior lien or one that was in as much as fifth place. Some real 
estate salespersons were not prudent in the representation of their sell-
ers in these matters. When the buyer stopped making payments and 
the seller went to foreclose, she found that either she couldn’t make 
the payments on all of the senior financing or the property was worth 
less than the total amount of loans that were senior to her, hence, her 
note was worthless.


This type of financing and the complaints made by the victims 
helped enact CCC Sections 2956 through 2967, which became law 
on July 1, 1983. These statutes require written disclosure of seller 
carryback financing on residential property of one to four residential 
units on the Seller Financing Addendum and Disclosure (SFA) form. 
The disclosure must be made to both the buyer and the seller, and 
there is no mandate that the units be owner occupied for the statute 
to govern.


In mandating full disclosure, the California legislature began by 
defining seller financing and making the definition all-inclusive. The 
seller “extends credit” (carries back) whenever the buyer is given the 
right to defer payment of the purchase price, as long as a written agree-
ment provides either for a finance charge or for payments to be made 
in more than four installments, which may be principal and interest or 
interest only, not including the down payment. This definition includes 
notes, trust deeds, mortgages, land contracts, installment contracts, 
leases with the option to purchase, security documents, and any other 
name that might be given to a financing agreement. For purposes of 
this section, we will use the term seller as the person who is carrying 
back the note, buyer as the one making or giving the note, and note as 
any of the above types of financing.


Because any type of seller financing must be disclosed, it is important 
to know who must disclose the terms of the financing. The disclosure 
requirements are imposed on the arranger of credit who is often a real 
estate licensee or an attorney who is a party to the transaction. Where 
more than one arranger of credit exists, the arranger who obtains the 
purchase contract (the buyer’s licensee) must make the disclosures 
unless someone else is designated in writing by the parties to the con-
tract. Licensees acting for selling (buyer’s) brokers should take care to 
remember that they are fully liable for the proper written disclosure 
of seller financing; unless another person or licensee in the transaction 
agrees in writing to do it.


The timing of any disclosure is important. The financial disclosure 
must be made prior to the execution of any note, and any notes signed 
prior to written disclosure must be contingent on the buyer’s written 
approval of the disclosure before they are valid. The arranger, buyer, 
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and seller must all sign the disclosure statements, and copies must be 
given to the buyer and seller. A copy must be retained in the arranger’s 
file for three years.


A number of items and facts must be disclosed, including the fol-
lowing major items:


•	 The terms of the note, such as the original loan amount, interest 
rate, and term (number of payments).


•	 All other liens that are secured by the property, including the 
original loan amount, current balance, interest rate and any pro-
visions for variations in the interest rate, term, any balloon pay-
ment, maturity date, and whether any payments are currently in 
default.


•	 A statement that the note, if not fully amortized, must be refi-
nanced at maturity and that this might be difficult or impossi-
ble to accomplish in the current marketplace. In the event that 
a balloon payment is called for in any note, the seller or holder 
of the note must notify the buyer in writing at least 60 days and 
not more than 150 days prior to the due date of the note. The 
written notice must specify to whom the payment is due, the due 
date, and the exact amount due or a good-faith estimate, includ-
ing the unpaid principal balance, interest, and any other allowable 
charges.


•	 That loans have or will have a negative amortization (payments 
do not equal interest due and result in the borrower owing more 
than the original loan amount) or that deferred interest ARMs 
(adjustable rate mortgages) could have negative amortization 
must be clearly disclosed and its potential effects clearly explained, 
as stated earlier.


•	 The name of the person liable for the payoff of the underly-
ing loan in an all-inclusive trust deed (AITD) if the holder of 
the senior loan exercises a due-on-sale clause and accelerates the 
loan.


•	 The buyer’s creditworthiness by way of a TRW or tri-merged credit 
report, job verification, financial statement review, and so on.


•	 A Request for Notice of Default filed and recorded on behalf of 
the seller to help protect the seller in the event of a default by the 
buyer on any senior loan.


•	 That a title insurance policy will be obtained and furnished to 
both the buyer and the seller.


•	 That a tax service has been arranged to notify the seller in the 
event that the property taxes are not paid on the property and 
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who will be responsible for payment for the continued service of 
the tax service, and that arrangements have been made to notify 
the seller if the casualty insurance covering the property is termi-
nated for any reason.


•	 That the deed of trust securing the seller’s note will be recorded.
•	 The amount, source, and purpose of the funds, as well as 


when the buyer is to receive cash from the proceeds of the 
transaction.


Remember that this list is only a condensed version of what is required 
under the financing disclosure law. The total amount of information 
required by the CCC will be more fully understood by a careful review 
of the actual Seller Financing Addendum and Disclosure form shown 
in Figure 4.4.


addendum to the RPa-Ca seller financing addendum  
and Disclosure (sfa Revised 11/13)
At the top of page 1 of the form (Figure 4.4), you must indicate if the 
disclosure is an addendum to a residential purchase contract, counter-
offer, or other contract showing the date of the other contract that is 
referenced. The property, the buyer, and the seller are identified. Each 
paragraph provides the following information:


•	 Paragraph 1 indicates the amount of the seller financing, the 
interest rate, payments, maturity date, and balloon payment  
if any.


•	 Paragraph 2 makes provision for the buyer to complete and pro-
vide the seller with a Uniform Residential Loan Application; the 
seller may cancel the sale if the buyer does not or will not provide 
the requested data within the time specified.


•	 Paragraph 3 provides for the type of document that will evidence 
the debt owed to the seller by the buyer.


•	 Paragraph 4 states that late charges (for a single-family residence) 
cannot exceed 6 percent of the payment and must have a ten-day 
grace period.


•	 Paragraph 5 indicates whether or not there will be a balloon pay-
ment, and if so, the dollar amount and the due date.


•	 Paragraph 6 sets forth any prepayment fees (often referred to as 
prepayment penalties).


•	 Paragraph 7, if checked, makes the loan due on sale or transfer of 
the property or any portion thereof (the seller’s loan cannot be 
assumed or taken over by another party).
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fiGuRE 4.4 Seller Financing Addendum and Disclosure.
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fiGuRE 4.4 (Continued)
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fiGuRE 4.4 (Continued)
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fiGuRE 4.4 (Continued)


Source: Reprinted with permission of the California Association of REALTORS®
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•	 Paragraph 8, if checked, makes provision for the seller to receive a 
copy of any notice of default that is recorded, indicating foreclo-
sure of a prior (senior) lien.


•	 Paragraph 9, if checked, provides that the seller must receive a 
notice of delinquency if the trustor (buyer) is more than four 
months in default.


•	 Paragraph 10, if checked, shows that the parties have agreed to a 
tax service that will notify the seller if the buyer has failed to pay 
the property taxes.


•	 Paragraph 11, if checked, states that both the buyer and the seller 
will be covered by a policy of title insurance.


•	 Paragraph 12 provides a loss-payable clause that adds the seller to 
the buyer’s casualty insurance policy and, if the parties so elect, 
provides for earthquake and flood insurance.


•	 Paragraph 13 provides that if the buyer will receive any cash from 
the transaction, the amount of cash he or she will receive must be 
shown.


•	 Paragraph 14 provides that if there is any negative amortization, 
it will be added to the principal and will bear interest or be due at 
maturity.


•	 Paragraph 15 points out dangers associated with AITDs or 
installment sale contracts regarding the acceleration of senior 
encumbrances as well as how the senior encumbrance is paid.


•	 Paragraph 16 covers the tax identification numbers (Social Security 
numbers for individuals) of the parties for tax reporting purposes.


•	 Paragraph 17 covers any additional credit terms.
•	 Paragraph 18 provides for recording of the documents.
•	 Paragraph 19 indicates whether or not there will be any junior 


financing.
•	 Paragraph 20 provides details of any senior loans and encum-


brances with estimated amounts unless marked with asterisks.
•	 Paragraph 21 provides for details of the buyer’s creditworthiness 


for verification purposes.
•	 Paragraph 22 states that the seller’s consent is necessary to add or 


delete any person or entity prior to close of escrow.
•	 Paragraph 23 provides informational cautions about the effect of 


balloon payments as well as information about problems that may 
be encountered by the seller if the buyer is in default.


Both the buyer and the seller initial the bottom of pages one, two, and 
four of the Seller Financing Addendum and Disclosure (SFA Revised) 
and fully execute or sign at the bottom of page 3.
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Page 4 of the Seller Financing Addendum is the important Seller 
Financing Disclosure resulting from the Dodd-Frank Consumer 
Protection Act, effective January 10, 2014. It states that sellers who 
finance the purchase of a residential property containing one to four 
residential units may be considered “loan originators” and must there-
fore comply with certain Truth-in-Lending Act (TILA) requirements 
and goes on to outline the two possible exemptions; buyer and seller 
initials required.


4.8 EnviRonMEnTal HazaRDs DisClosuRE
A home may contain any number of environmental hazards. The exist-
ence of hazards such as asbestos, formaldehyde, lead, and radon gas 
or toxic molds can pose serious health risks to humans. It is important 
to investigate and give written information about these issues to a 
potential home buyer. This is an area of disclosure where there is no 
substitute for the use of trained, licensed professionals.


Most new homes have very little in the way of these types of envi-
ronmental hazards; however, compliance with the more stringent 
energy efficiency standards required in newer homes (Home Energy 
Efficiency Rating System, HERS) has made some of them more sus-
ceptible to elevated levels of radon and formaldehyde gas (see The 
Combined Hazards Book for a more complete discussion of these and 
other hazards).


Because of the nature of environmental issues and their potential 
effects on human life, allegations of failure to disclose an environmen-
tal hazard to a buyer can quickly become a highly emotional issue and 
can be the source of very large settlements or jury awards. The real 
estate licensee is advised to maintain the highest degree of diligence 
when addressing these issues.


In California, sellers are required to disclose any known envi-
ronmental hazards by legislative mandate (Chapter 969, Statutes of 
1989, AB 983, Bane). This legislation was enacted to inform home-
owners and prospective homeowners about environmental hazards 
located on and affecting residential property. The seller may not be 
aware of all environmental hazards on her property; thus, a statement 
that the seller is unaware of any environmental hazards is not a guar-
antee that the property is free of such hazards. It is in the interests 
of all parties in a real estate transaction to know what hazards are 
the most common, where they might be found, and what may be 
done about them. This legislation brought about the publication of 
a booklet called “Residential Environmental Hazards: A Guide for 
Homeowners, Homebuyers, Landlords and Tenants” and is included 
in The Combined Hazards Book.
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The Combined Hazards Book meets the requirements of AB 983. 
This book contains four sections entitled “Residential Environmental 
Hazards: A Guide for Homeowners, Homebuyers, Landlords and Ten-
ants,” “Protect Your Family from Lead in Your Home,” “The California 
Home Energy Rating System” (HERS), and “The Homeowners Guide 
to Earthquake Safety” (includes gas shutoff valve update). California 
requires that sellers disclose the presence of any known environmental 
hazard. Unless you are contractually required to provide the buyer with 
a copy of The Combined Hazards Book, you are not legally required to 
do so, but if a seller or licensee provides this book, the sellers are not 
obligated to provide additional information on these hazards.


Obviously, it is in the interest of all parties for the seller to provide 
The Combined Hazards Book and obtain a signed receipt of acknowl-
edgment. Sellers should complete the Residential Earthquake Hazards 
Report contained in the book and provide a copy to the buyer for 
acknowledgment by signature. Buyers should also sign the tear-out 
receipt of The Combined Hazards Book and give this receipt to their 
real estate licensee as proof of having received the book.


The first forty-eight pages of The Combined Hazards Book are 
divided into seven sections (plus appendices) covering the following 
areas:


•	 Asbestos
•	 Formaldehyde
•	 Hazardous wastes
•	 Household hazardous wastes
•	 Lead
•	 Mold
•	 Radon


The appendices include a list of federal and state agencies and a glos-
sary of terms.


All licensees should obtain a copy of this book from their  
REALTOR® association office or title company and become completely 
familiar with the seven basic topics. As a licensee, you will constantly 
be asked questions about this subject by your buyers and sellers. You 
must be sure to have every buyer sign a receipt for a copy.


Hazardous substances Released
Health and Safety Code Section 25359.7a requires hazardous waste 
disclosure. Owners of nonresidential property must give prior written 
notice to buyers or lessees if they know of the release of hazardous 
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substances on the property or if they have reasonable cause to believe 
hazardous substances are on or beneath the property.


Likewise, tenants are required to notify both residential and non-
residential landlords of hazardous substances they know have been 
released or believe to exist on or beneath the property. The failure to 
disclose is considered a default of the terms and conditions of the lease.


lead-Based Paint
Purchasers of one to four residential units built prior to 1978 must 
be given a “Protect Your Family from Lead in Your Home” book-
let published by the federal government (also included in The Com-
bined Hazards Book). The buyer must be given a ten-day right to 
inspect the property. The known existence of lead-based paint must 
be fully disclosed in writing. (C.A.R.’s Lead-Based Paint and Lead-
Based Paint Hazards Disclosure, Acknowledgement and Addendum, 
Standard Form FLD satisfies this requirement.)


Mold
Mold is simply a microorganism that exists almost anywhere there is 
a source of water and food for the organism to ingest. Recognition of 
various molds is not a requirement of the real estate licensee. Usually 
the home inspector will detect its existence and make a notation on 
her report. Should the licensee discover suspicious fungal growth, fur-
ther inspection should be recommended. Molds can be highly toxic, 
and many people are susceptible to allergic reactions from mild to 
severe as a result of exposure to mold spores.


Radon
Trace amounts of decaying uranium can be found in most soils. The 
gas from this decomposition, if allowed to accumulate, can be a health 
hazard.


Military ordnance location
Military ordnance disclosure is part of the TDS law and is therefore 
required only where you are also required to provide a TDS. If a trans-
feror has knowledge that a property is within one mile of a former 
military ordnance location (military training ground or ammunition 
storage area) that may contain explosives, the transferor must disclose 
in writing to the transferee that these former federal or state sites may 
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contain potentially explosive ammunition. Upon receiving this notice, 
the buyer has the same three- or five-day rescission right she would 
have upon receiving a TDS.


4.9 naTuRal HazaRDs DisClosuRE


Earthquake safety
“The Homeowners Guide to Earthquake Safety” was created by the 
California Seismic Safety Commission and has since been incorporated 
in The Combined Hazards Book.


An earthquake safety disclosure statement must be completed 
and signed by every buyer and seller of a California home. This 
disclosure statement is called “Residential Earthquake Hazards 
Report” (Figure 4.5). The seller must answer nine questions that 
are explained in the text of the booklet.


1. Is the water heater braced, strapped, or anchored to resist falling 
during an earthquake? (page 12)


2. Is the house anchored or bolted to the foundation? (page 14)
3. If the house has cripple walls (page 16):


•	 Are the exterior cripple walls braced?
•	 If the exterior foundation consists of unconnected concrete 


piers and posts, have they been strengthened?
4. If the exterior foundation, or part of it, is made of unreinforced 


masonry, has it been strengthened? (page 20)
5. If the house is built on a hillside (page 22):


•	 Are the exterior tall foundation walls braced?
•	 Were the tall posts or columns either built to resist earthquakes 


or have they been strengthened?
6. If the exterior walls of the house, or part of them, are made of 


unreinforced masonry, have they been strengthened? (page 24)
7. If the house has a living area over the garage, was the wall around 


the garage door opening either built to resist earthquakes or has 
it been strengthened? (page 26)


8. Is the house outside an Alquist-Priolo Earthquake Fault Zone (zones 
immediately surrounding known earthquake faults)? (page 36)


9. Is the house outside a Seismic Hazard Zone (zone identified as  
susceptible to liquefaction or landslide)? (page 36)


If these questions cannot be readily answered by a cursory visual 
inspection, the seller should seek the services of a licensed architect or 
engineer.
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fiGuRE 4.5 Residential Earthquake Hazards Report.


Source: © 2015 OnCourse Learning
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To complete the disclosure report, the seller must answer the ques-
tions to the best of her ability and knowledge. If the seller doesn’t 
understand one or more of the questions, the licensee should be pre-
pared to provide further explanation, within the scope of her “rea-
sonable knowledge as a licensee.” A licensee must take great care not 
to exceed the scope of her knowledge by imparting information that 
requires specialized training or certification that she does not have. 
It is critical to know when to say, “I don’t know the answer; you will 
have to get the advice of a licensed professional in that area.”


The licensee must remember that even if a part of an answer is 
“No,” the whole answer is “No.” For example, assume that the home 
is on a hillside and has an in-law unit above the garage. You have 
verified that the area around the garage door has been reinforced, 
but the cripple wall area under the house has not. In this case, the  
seller’s answer to the question regarding whether the house is rein-
forced against earthquake is “No.” In addition to becoming knowl-
edgeable about earthquake safety, licensees must be able to discover 
when a property was built as well as to determine the Assessor’s Parcel 
Number (APN) for the specific property in question.


Any work done by the seller to correct one or more of these struc-
tural deficiencies must be disclosed by the seller on an addendum to 
the report or on a separate sheet of paper.


To fulfill the legal disclosure requirements, the licensee must pro-
vide the buyer with both the disclosure statement and The Combined 
Hazards Book. Upon presentation of The Combined Hazards Book to 
the buyer, the licensee should have the buyer acknowledge receipt by 
signing the form at the back of the book (Figure 4.6). Keep a signed 
copy of this report in the file.


In transactions requiring the seller to provide a TDS, the seller 
and/or the seller’s agent/licensee must also provide another disclosure 
statement called a Natural Hazards Disclosure Statement (C.A.R.’s 
NHD form satisfies this requirement). In some cases, this disclosure 
will be included in a professional Natural Hazards Disclosure report. 
Many professional providers and title companies offer this report at 
a nominal cost to the seller. Where a Natural Hazards Disclosure is 
required, the buyer also has the same three- or five-day right of rescis-
sion as with the TDS. The Combined Hazards Book includes the disclo-
sures required for residential environmental hazards (discussed earlier) 
and earthquake safety but does not by itself meet the Natural Hazards 
Disclosure requirement, although this too is often included in the pro-
fessionally prepared NHD for an additional charge.


At least six types of natural hazard zones have been specifically iden-
tified by California law as being of particular concern to home buyers. 
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fiGuRE 4.6 Residential Earthquake Hazards Report Receipt.


Source: © 2015 OnCourse Learning
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Two of these zones are concerned with fire, two with the potential for 
flooding, and two discuss earthquake and seismic hazards:


1. Wildland fire areas or state fire responsibility areas. In these areas, 
the state not only sets fire protection requirements but also has 
primary firefighting responsibility. Seller must disclose.


2. Very high fire hazard severity zones. Owners are usually required 
to take special precautions to minimize fire danger. Seller must 
disclose.


3. Inundation zones. These areas are subject to possible inundation 
as a result of dam failure. Seller or seller’s licensee must disclose.


4. Special flood hazard areas. The Federal Emergency Management 
Agency (FEMA) publishes maps that indicate known flood hazard 
areas. The seller’s licensee must disclose this to a buyer if she has 
knowledge that the property is in such a zone or if a list of areas has 
been posted in the County Recorder’s Office. Licensees are said to 
have “imputed” knowledge if such maps are available and they have 
access to them, so it is wise to check if you don’t know for sure.


5. Earthquake fault zones. Locates areas designated by the state 
geologist and specifies a certain distance from earthquake fault 
lines as areas of concern. Seller or seller’s licensee must disclose.


6. Seismic hazard zones. These are areas subject to unusual ground 
movement during seismic activity such as earthquakes. Seller or 
seller’s licensee must disclose.


This is not an exhaustive list of potential hazard zones. These are, 
however, the ones sellers and/or licensees have a duty to disclose.  
Of course, sellers are also required to disclose any additional potential 
hazard that they may be aware of at the time.


special study zone
The Alquist-Priolo Special Study Zone Act requires that a licensee  
(or owner) disclose to any prospective purchaser that a property is 
located within a special study zone (geological hazard zone) if the 
property contains or eventually will contain a structure for human 
habitation (a residentially zoned parcel of land).


Special study zones are indicated on maps created by the California 
Division of Mines and Geology. Such zones cover an area 660 feet or 
one-eighth of a mile on each side of a fault line. Fault lines indicated 
on maps are a total of one-fourth of a mile in width.


The statutory form Natural Hazards Disclosure Statement is 
included as Figure 4.7. 
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fiGuRE 4.7 Natural Hazards Disclosure Statement.
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fiGuRE 4.7 (Continued)


Source: Reprinted with permission of the California Association of REALTORS®
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4.10 CoMMon inTEREsT suBDivisions
A common interest subdivision (or common interest development, 
CiD) is a subdivision in which owners own or lease a separate lot 
or unit together with an undivided interest in the common areas of 
the project. These common areas are usually governed by a home-
owner’s association that may or may not have additional control over 
the subdivision by enactment and enforcement of rules and regula-
tions and covenants, conditions, and restrictions (CC&R). These 
two documents can control everything from the color of exterior 
paint that may be used on a dwelling to how many pets an owner 
may have.


In addition and prior to transfer of title, owners of community 
apartment projects, condominiums, planned unit developments, and 
cooperatives must provide purchasers with a copy of the CC&R, 
bylaws, articles of incorporation, and an owner’s association financial 
statement, including any delinquent assessments and costs. An owner’s 
association may charge a reasonable fee for providing these documents 
and must furnish the owner with a copy of them within ten days after 
the owner requests them.


Nothing will give the buyer a clearer picture of the current financial 
and legal condition of the owner’s association like requesting copies 
of the last one to two year’s minutes of the association’s meetings and 
a statement of any pending or contemplated litigation involving the 
association.


4.11 PREliMinaRY anD final PuBliC REPoRTs 
(suBDivisions)
In the initial sale of a common interest subdivision, the purchaser 
must be given a brochure entitled Common interest Development (CiD) 
General Information as well as a copy of the public report. There are 
actually two public reports: the preliminary public report and the final 
public report. A developer may enter into “reservations to purchase” 
agreements with potential buyers prior to issuance of the final public 
report; however, these reservations are cancelable by either party at 
any time. The developer may enter into binding purchase contracts 
for a new subdivision only when the final public report is issued.


4.12 RiGHT of REsCission
A number of real estate transactions have statutory rescission rights. 
The buyer, or borrower on a loan, must be informed in writing of 
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her rights. Failure to fully disclose the following rights of rescission 
automatically extends these rights.


•	 Mello-Roos Bond Disclosure: Failure to disclose that a property is 
in a Mello-Roos district allows the transferee a three- to five-day 
right of rescission.


•	 Time Share: Purchasers of time-share properties now have a 
right of rescission period of three days after they sign the con-
tract. This was a result of abusive sales tactics by time-share 
developers.


•	 Truth-in-Lending Act: When a loan, such as a home equity loan, 
a second loan, or a refinance of the existing first loan is placed on 
a property, the borrower has a rescission right until midnight of 
the third business day following the completion of the loan. This 
rescission period does not apply to a loan placed on a property for 
the initial purchase of that property.


•	 Undivided Interest Subdivisions: An undivided interest subdivi-
sion is one in which the owners are tenants in common with the 
other owners but do not have an exclusive possessor interest 
in a particular unit or space. A campground is a good example 
in that all owners have a right to use a space if one is available 
and there may be sales of more ownership spaces than actual 
spaces. Owners of these types of interests have a three-day right 
of rescission following the day the purchase contract is signed.


•	 Interstate Land Sales Full Disclosure Act: This is a federal act 
that mandates the issuance of a disclosure statement, known as 
a property report, for subdivisions of twenty-five or more unim-
proved residential properties of less than five acres each that are 
sold through interstate commerce. Purchasers have a seven-day 
right of rescission as well as the right to receive the required 
disclosures.


•	 Home Equity Sales: Fraud and unfair dealings by home equity pur-
chasers led to enactment of this act, which allows a homeowner 
whose home is in foreclosure a right of rescission. The foreclosed 
homeowner has until midnight of the fifth day after signing of 
the sales agreement or 8:00 a.m. on the date of sale to rescind the 
agreement.


other Required Disclosures
Megan’s Law – Megan’s law provides for registration of sex offend-
ers and public availability of knowledge regarding the location of 
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these offenders. Every purchase contract or lease of one to four 
residential units must inform buyers or lessees of the public availa-
bility of this information. (Paragraph 10D of the RPA-CA purchase 
agreement.)


Water Heater Bracing – Sellers of real property must certify  
to prospective buyers that the water heater has been properly 
braced. (Paragraph 7B(1) of the RPA-CA and Section II.D(2) of 
the TDS.)


Home Energy Ratings – See “Home Energy Rating System” 
(HERS) in The Combined Hazards Book.


Smoke Detector Notice – A buyer of a single-family home must 
receive a written statement indicating that the property is in com-
pliance with current California law regarding the presence of smoke 
detectors. (Section IID1. Of the TDS and Paragraph 7B of the RPA 
purchase agreement.)


Carbon monoxide – California Senate Bill 183 requires owners of 
single-family homes that have fossil-fuel burning appliances, fireplace, 
or attached garage to install a CO alarm(s). CO detectors trigger an 
alarm based on accumulation of CO over time or continuous detec-
tion of CO.


Home Inspection Notice – For the sale of one to four residential 
units, including mobile homes, involving FHA financing, or U.S. 
Department of Housing and Urban Development (HUD)-owned 
property, the borrower must sign a notice entitled “The Importance 
of a Home Inspection.” See Figure 4.8 (Buyer Inspection Advisory 
[BIA] and HUD Notice to Purchasers).


4.13 CalifoRnia assoCiaTion of REalToRs® 
DisClosuRE CHaRT
For its members to better understand the scope and timing of the 
numerous disclosures real estate practitioners must be aware of, 
the C.A.R. prepares a California Real Estate Law Disclosure Chart 
(http://www.car.org/legal/disclosure-charts/sales-disclosure-
chart/). Many of these mandated disclosures are included in the 
C.A.R. Purchase Agreement.


BK-OCL-HERD_SOUTHSTONE-150131.indb   145 7/10/2015   5:20:37 PM








146 CHaPTER 4  Disclosures


fiGuRE 4.8 HUD Notice to Purchasers; For Your Protection: Get a Home Inspection (HID).


Source: Reprinted with permission of the California Association of REALTORS®
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Summary
Fairness, informed consent, and consumer protection are the collec-
tive purpose of disclosures required by the state of California and the 
federal government. They act as conduits for delivery of all of the facts 
before a person is required to make a decision and include detrimen-
tal facts that a licensee knows a buyer or seller would likely consider 
when making a decision. The fiduciary duty of a licensee requires full 
disclosure, which is an inherent obligation when an agency relation-
ship is created. Licensees must carefully explain the various types of 
agency options that are available to a buyer or seller, mutually select 
their option, and confirm it in writing to avoid any misunderstand-
ings. Disclose, elect, and confirm is the order of the disclosure process.  
A seller has disclosure obligations to a buyer. For one to four residen-
tial units, the seller must complete a Real Estate Transfer Disclosure 
Statement (TDS) and give it to a buyer within a prescribed time. Both 
the listing licensee and the selling licensee (if different from the listing 
licensee) must conduct a walk-through visual inspection of the reason-
ably accessible areas and disclose their findings to a prospective buyer 
in writing on the same form.


A natural death on the premises need not be disclosed and a death 
for any reason need not be disclosed after three years. A licensee need 
not disclose that a former resident was afflicted with or died of AIDS. 
Stigmatized property such as a death on the property within the past 
three years and any history of methamphetamine contamination on 
the premises must be disclosed.


When any type of seller financing is used, the terms must be fully 
disclosed and the buyer warned of any dangers requiring the use of a 
seller financing disclosure and addendum.


Earthquake weaknesses must be disclosed in the sale of one to 
four residential units built prior to January 1, 1960. The Combined 
Hazards Book containing the Residential Earthquake Hazards Report 
form is used for this purpose.


When the property is located in a special study zone (660 feet on 
either side of a designated earthquake fault) and the property contains 
or will eventually contain a structure for human habitation, the zone’s 
location must be disclosed to the buyer. Flood hazard areas must be 
disclosed in a similar manner.


Purchasers must be given a “Watch Out for Lead-Based Paint” 
notice (The Combined Hazards Book) if they are purchasing a one to 
four residential unit property that was built prior to 1978.
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Buyers must be informed about environmental hazards on (or 
near) the property that will affect the property. The broker has a duty 
to disclose all known environmental hazards. Buyers and lessees must 
also be informed about hazardous substances that have been released 
on or believed to be present on a property and tenants must inform 
landlords if they release hazardous substances on the property.


Buyers must be notified if a property is within a one-mile radius 
of a former military ordnance site where explosives might be located. 
Buyers and lessees should be told about the availability of information 
regarding registered sex offenders in the area.


Other required disclosures include the Mello-Roos Bond Dis-
closure information, home inspection notice, water heater bracing 
requirement, Public Report for California Subdivisions, common 
interest developments, home energy ratings, and disclosure of rescis-
sion rights for certain specified contracts.


Important Phrases and Terms
Agency 
Agency disclosure
Agent
Arranger of credit
Associated licensee
Client
Common interest  


development (CID)
Contemporaneous log
Customer
Disclosure
Dual agency
Easton v. Strassburger


Estoppel
Fiduciary
For Sale by Owner
Listing agent
Material fact
Megan’s Law
Ostensible agency
Public report 
Red flag 
Selling agent
Single agency
Stigmatized property


Class Discussion Topics
1. A home you listed is right around the corner from a fire sta-


tion. You have shown the home to a couple who wishes to make  
an offer. Do you have a duty to disclose the existence of the fire 
station?


2. You represent a buyer in the purchase of a four-unit building  
in which she plans to live. The listing licensee has verbalized  
to you that one tenant is behind on his rent and that he is very 
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Chapter 4 Quiz


1. Which of the following is true regard-
ing a licensee’s duty in a real estate 
transaction?
a.  A listing licensee owes a duty of fair-


ness only to the broker’s client, not 
the buyer.


b.  A listing broker is a fiduciary to both 
buyer and seller.


c.  All facts must be disclosed to a licen-
see’s client.


d.  A broker has a fiduciary duty to her 
client.


2. Which of the following is true regard-
ing agency disclosure?
a.  A licensee need not provide the 


seller of a rental property with an 
agency disclosure.


b.  The agency disclosure must be 
signed by the buyer at least ten days 
prior to close of escrow.


c.  The type of agency relationship 
elected by the parties is confirmed in 
the agency disclosure form. 


d.  The listing agent must provide the 
agency disclosure prior to entering 
into the listing agreement.


belligerent. What, if anything, do you need to tell your buyer 
about this situation?


3. You are holding an Open House on a home in which the former 
occupant died of AIDS. A buyer, who appears very interested in 
the home, asks you if anyone has died of AIDS in the property. 
What should you do?


4. You sold a home to a family with two small children. During the 
escrow, the wife calls you and asks if any sex offenders live nearby. 
What action should you take?


5. You are the listing licensee of a condominium unit and an elderly 
lady with three cats wants to make an offer to purchase it through 
you. You know that the CC&R allow a maximum of two domestic 
animals, but you proceed with the offer anyway. Are you acting 
in a proper manner? What disclosure duties do you have and to 
whom do you owe them?


6. You have just received the Real Estate TDS from the listing agent. 
It states that an electrical transformer on the power pole in the 
yard burst and the liquid inside sprayed over the yard. It was prop-
erly cleaned up by the utility company. Your buyers ask you what 
you think. How should you respond?


7. Complete a Real Estate TDS as if you were the seller of the prop-
erty in which you currently live.


8. The seller has stated in the Real Estate TDS that she replaced the 
roof “only about three years ago.” You feel the roof is much older 
than that. What action should you take?


BK-OCL-HERD_SOUTHSTONE-150131.indb   149 7/10/2015   5:20:43 PM








150 CHaPTER 4  Disclosures


3. Which of the following is true regarding 
agency disclosure?
a.  The listing licensee must confirm the 


agency prior to completing the list-
ing agreement.


b.  The three steps to the agency dis-
closure process are disclose, disclose, 
disclose.


c.  The agency disclosure statement 
allows brokers to offer subagency.


d.  The confirmation of agency must be 
in writing.


4. The legislation resulting from Easton v. 
Strassburger limits the licensee’s duty 
of inspection and disclosure to which 
of the following? 
a. A visual inspection only.
b. Inaccessible areas only. 
c.  Residential one to four properties 


only.
d. Potential landslide areas only.


5. Which of the following sellers must 
provide a Real Estate TDS?
a.  The seller of an owner-occupied 


triplex.
b. The seller of a small office building.
c. The seller of a residential lot. 
d. Transfers made to a spouse.


6. An Alquist-Priolo Special Study Zone 
refers to which of the following?
a. An inner-city redevelopment area. 
b. An area of land that is steeply sloped. 
c.  Active earthquake faults prone to 


surface ruptures.
d. Any area of undeveloped land.


7. Which of the following is the purpose 
of bracing a water heater?
a. To make it last longer.
b.  To stabilize it in the event of an 


earthquake.
c. To allow for better water flow. 
d.  To install it in a location where a 


pressure-release valve can be installed.


8. Under the Truth-in-Lending Act, 
when a homeowner obtains a home 
equity loan on her home, the rescission 
period is
a.  noon the following business day. 
b.  within five days after close of the 


purchase escrow.
c.  not available on an equity loan.
d.  midnight of the third business day 


following completion of the loan.


9. A “Watch Out for Lead-Based Paint” 
notice must be given to the buyer of 
any one to four residential unit built 
prior to which one of the following 
years?
a. 1960
b. 1930
c. 1978
d. 1988


10. The California Real Estate Law Disclo-
sure Chart was created by which of the 
following organizations?
a.  California Association of Real Estate 


Boards
b.  California Mortgage Lenders 


Association 
c.  California State Bar Association 
d.  California Association of 


REALTORS®
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sTuDEnT lEaRninG ouTCoMEs
Upon completion of this chapter, the student will be able to:
•	 Identify and select a personal lead generation plan.
•	 Compose and construct a personal business plan.
•	 Recognize “Do-Not-Call” limitations to lead generation.
•	 Assemble a personal “sphere of influence” list.
•	 Select and evaluate a personal prospect database.
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5.1 lEaD GEnERaTion oR PRosPECTinG
lead generation is the systematic process of locating buyers who are 
interested in buying property and sellers who are interested in selling 
property. In short, it is generating leads to prospective buyers and 
sellers. The terms lead generation and prospecting as they relate to real 
estate are used synonymously.


Without listings, it is difficult to attract buyers. To attract buyers, 
you can send mailers to apartment complexes; take floor time at your 
office; hold Open Houses at your or another licensee’s listing; and 
regularly blog on various websites such as Facebook, Twitter, ePro 
Agent, and other social media. This type of media exposure will attract 
buyers as well as home owners who may be interested in selling their 
home. Blogging will allow thousands of Internet users to know you 
and what you do well enough to agree to buy, sell, or refer others to 
you. That’s what lead generation is all about.


A successful real estate professional is constantly engaged in gen-
erating leads to potential sellers and buyers. Successful prospecting 
is a continuing process of marketing the two services you have to 
offer: time and knowledge. New licensees tend to gravitate toward 
the side of the market that needs service the most. It depends on 
the prevailing market conditions at the time: seller’s market or  
buyer’s market. It’s all about supply and demand or the number of 
homes on the market and the number of buyers looking for homes 
to purchase.


You may decide to focus on either buyers or sellers. Many licensees 
believe that the licensee with the most listings wins. There is a lot to 
be said for that belief because, if there were no listings at all, buyers 
would have to go door to door looking for someone willing to sell 
their home. The licensee with the most reasonably priced listings for 
the current market conditions will be the licensee who dominates the 
market in sales.


lEaD GEnERaTion oR  
PRosPECTinG foR CliEnTs  
anD CusToMERs


5 
CHAPTER	
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attitude is Everything
Prospecting alone is not enough; you must have the right attitude. If 
you are cold calling or doing some other form of direct contact using 
a “farm area” or a geographic center of influence and you are less than 
enthusiastic about the work at hand, it will show in your mannerisms 
and your speech. Your target audience will certainly notice it, often 
with a similar lack of enthusiasm.


The process of finding motivated buyers and sellers may expose a 
real estate professional to many different reactions from prospective 
buyers and sellers. It would be a mistake to perceive those reactions 
as a personal rejection. Unfortunately, this is what happens with too 
many new licensees and it is by far the biggest reason for the high 
attrition rate among newly licensed salespeople. Your answers to the 
following questions will help you evaluate your attitude toward lead 
generation and ultimately your future success.


•	 Do you recognize that without an adequate supply of ready, will-
ing, and able clients and customers, you are essentially out of busi-
ness? Even when you are working with several eager prospective 
people, they often cool off, change their minds, and decide to 
explore another area, or decide to list with someone else. You need 
to constantly replenish your list of potential buyers and sellers. 


•	 What is your attitude toward rejection? Generating leads can 
be a numbers game where you search for the few among the 
many. Far too many licensees get overly involved in busy work in 
order to justify not prospecting. Then, when the few prospects 
they do have disappoint them or cool off, they are totally out 
of business. This is a self-defeating style of conducting business 
and will certainly relegate any licensee caught up in such a cycle 
to a very small income—or worse! Fear of rejection is probably 
the biggest single reason that otherwise very good licensees leave 
the real estate business. It’s a simple formula: No prospecting or 
no leads generated means no listings, no sales, no income; all of 
which means the licensee will soon be seeking a new career in 
some other field and likely taking the same fear to a new endeavor.


•	 Is meeting new people a major challenge for you? Today’s highly 
competitive real estate market requires the practitioner to perform 
a variety of duties every day just to keep up with the marketplace. 
As salespersons get busier and busier, locating new buyers and 
sellers is often the first activity to be deferred. You must maintain 
an attitude that keeps the creation of ever-needed new business at 
the forefront of your daily activities.
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•	 Do you have a well-organized business plan or networking system 
for locating those who need your services? Many different sources 
are available to you, some of which are far more productive than 
others. You need a system in place that allows you to measure 
the results obtained from your efforts, a plan for increased activi-
ties in the most productive sources, and a plan to decrease or 
eliminate activity that has proven ineffective and unproductive. 
Good organization and daily planning are the key factors to suc-
cess. An electronic contact management system is very beneficial as 
it allows for continuous updating and alteration to meet current 
conditions.


5.2 Do YouR REsEaRCH fiRsT
No matter what type of lead generation you decide to do, you first 
need to do some detailed research. For instance, if you focus on one or 
more geographic areas, you must research the neighborhoods in your 
area that have enough annual turnover to warrant the time and money 
it will take you to become known by the people who live there. You 
will need to research the local Multiple Listing Service (MLS) system 
to see if one particular company and/or broker/agent is dominant in 
listings or sales in that area. This information will help to formulate an 
effective business plan.


If your idea is to focus on for sale by owners (fsBos), you must 
research the local newspapers and, possibly, www.ForSaleByOwner 
.com to see if there are enough FSBOs in your area to be a meaningful 
source for you. You will also need training on how to approach them 
and how to start and build relationships that develop trust and confi-
dence in you.


If you plan to develop an Internet site, and you should, you must 
decide who its primary visitors will be and the message you want to 
convey to them.


You will be developing a database that will include, among others, 
prospective buyers and sellers and licensees from around the country 
who will refer business to you—your sphere of influence (soi) group. 
This is basically your holiday greeting card list plus every local person 
you think might do business with you or refer someone to you, and 
perhaps some influential out-of-towners.


What are your goals and aspirations? Again, the questions Who 
am I? and What do I want? continue to demand an answer. Do you 
want to break into the luxury home market? Do you want to special-
ize in rentals or vacation home sales? Would you like to specialize in 
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the marketing of small apartment houses? These are examples of niche 
marketing groups that you may develop over time.


Door knocking, while still done in some areas, is rapidly becoming 
outdated unless it is done with a specific purpose in mind, such as 
announcing an Open House you will be hosting the following week-
end, or announcing your company’s involvement in a charitable event 
like “Toys for Tots.” Our society is in a constant state of change, and, 
generally speaking, people do not like uninvited “guests” knocking at 
their door. In most cases, it is also unsafe for licensees, especially unac-
companied women. 


No matter what your decisions in this area may be, you must do the 
necessary research on:


•	 The amount of business available from each source.
•	 The competition in your market area.
•	 The amount of support available from your broker.
•	 Your budget.


Many areas offer the new licensee a potential for success, but you 
must first think logically through each one to determine whether the 
“risk/reward” ratio is in your favor. Then, set a budget for purchasing 
flyers, postcards, postage, and other materials necessary for monthly 
mailings. Keep in mind that social networking via the Internet is free 
and has become one of the preferred methods of acquiring new busi-
ness. However, if everyone is using the same methods, the creative 
marketer will look for other more creative solutions.


Constantly reevaluate your prospecting plan and activities. It is 
important that you give each lead generation activity sufficient time 
to work for you and not give up too soon. However, if an activity is 
not producing new leads for you after giving it sufficient time (usu-
ally three months or more at a minimum, depending on the activity), 
it may be time to reevaluate whether or not you should continue, 
change, or eliminate the activity.


5.3 foRMulaTinG a BusinEss Plan
Once you have thoroughly researched where and to whom you are 
going to offer your services, you must formulate a business plan that 
will keep you in touch with your target audiences on a regular basis. 
Generating sales leads involves some degree of rejection because some 
people won’t need the services of a real estate professional at that 
moment in time. You need a plan that will generate as many oppor-
tunities as possible to present what you offer to as many people as 
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possible every day. Then, you need to work that plan with dedication 
until it produces the desired results.


Generating leads involves a great deal more than just blindly 
knocking on doors and/or mailing out hundreds of postcards. First, 
it involves preliminary research combined with a logical and thorough 
plan allowing you maximum exposure to your target audience so as 
to also maximize advertising cost effectiveness. It also requires a long 
enough commitment to determine whether it’s worth it to continue 
or modify the plan. It also requires a strong commitment on your part 
to “just do it,” as the Nike commercial says.


Unless you have unlimited funds, the best place to start is by creat-
ing your own advertising budget. Cash is king to most new real estate 
licensees. How much of your cash can you reasonably commit to gen-
erating leads over the next twelve months? Once you determine this, 
divide the amount by twelve to determine how much per month you 
may spend on lead generation. Then look at all of the different meth-
ods available and decide which ones will help you identify the greatest 
number of people who may need your help. Once you have your order 
established, decide how much of your monthly budget you are willing 
to commit to do these various activities on a regular basis.


When you have completed your systematic analysis of all your pros-
pecting activities, put the most important ones into your daily planner. 
By committing them to writing where you must look at them each 
day, they take on greater credibility and become a regular item on your 
daily “To Do” list. Figure 5.1 is a sample of what might appear in the 
daily planner of a successful real estate professional.


Generating leads to prospective clients and customers is a valuable 
activity; however, you must have some way to monitor how effective 
your activities are. The best way to do this is to carefully keep track of 
the following three things:


1. Where most motivated leads are coming from. This will identify 
your most effective lead-generating activities.


2. Conversion rate. How many prospects (of what type) are con-
verted to completed sales? Quality is more important than quan-
tity. This will show you what source is providing the most effective 
leads.


3. Time spent. Time is money in any service industry, and real estate 
is no different. An activity, such as holding an Open House, may 
be inexpensive, but if you find after a reasonable time that you are 
not generating motivated buyers and sellers from them, you may 
want to reschedule your time to more productive activities.
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5.4 THE “Do-noT-Call” lisT
In 2004, the federal government passed legislation making it ille-
gal to call a private party that had placed a telephone number on a 
newly created national Do-not-Call (DnC) Registry. Quickly adopted 
at each state level, millions of people signed up immediately. As a 
real estate professional, you must be very careful to check each and 
every telephone number you call when you are soliciting business in 
any way. The DNC Registry may be accessed via the Internet and 
most real estate firms now have some way to access it from their 
office; if your broker doesn’t have easy access to the directory, you 
need to bring it to her attention because a violation carries a fine of 
$10,000 and errors and omissions insurance carriers are not covering 
the violation.


Unless you have had an ongoing business relationship with some-
one, meaning you’ve done business with her within the eighteen 
months immediately preceding a call to her, you may not call and offer 
your services if that person is on the list.


fiGuRE 5.1 Sample Weekly Prospecting Plan.


• MONDAY: Circle all FSBO ads from the Sunday paper. Send each one
your introductory letter and “Forget-Me-Not.” Make plans for a Sunday
Open House. Create a Twitter Internet account.


• TUESDAY: Mail 100 postcards to the nearest neighbors of any new
listings you’ve taken, advising them of your new listing.


• Call each FSBO you mailed a letter to on Monday to set up an
appointment.
(Note: Check the Do-Not-Call List before making any unsolic-
ited calls.) Create an Internet Facebook account.


• WEDNESDAY: Call ten people in your sphere of influence list to see if
they, or a friend, need real estate services. Create a LinkedIn Internet
account.


• THURSDAY: Make thirty cold calls into your farm area. Create a blog
on at least two of your Internet sites. Send letters with return postcards
to every rental property owner in your farm area.


• FRIDAY: Walk to 100 homes around your Sunday Open House location
handing out written invitations. Call back all FSBOs who you were un-
able to reach earlier in the week. Blog for one hour.


• SATURDAY: Take “Forget-Me-Nots” to all of the FSBOs you are cur-
rently working with. Blog for at least one hour. Visit at least one past
client to ask for referrals and drop off a token gift.


• SUNDAY: Hold an Open House.


Note: For more information on Forget-Me-Nots, see “For Sale by Owners” section later in this chapter.


Source: © 2015 OnCourse Learning
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Although this is problematic from an operational viewpoint, it has 
also created many opportunities. Many licensees who used to place 
cold calls regularly have quit because they consider it to be too cum-
bersome to look up every number. So if you are willing to do it, you 
will have much less competition.


5.5 foR salE BY oWnERs
FSBOs are probably one of the most effective prospecting sources 
available to real estate licensees. They are also the least understood. 
Too many licensees think that just making a telephone call or two to a 
FSBO will get them the listing. Not so! FSBOs are just like every other 
human being in that, if they decide to use a professional to represent 
them in the sale of their homes, they want a relationship with the 
licensee, and relationships take time to develop. The average FSBO 
will try to sell her house for seven to eleven weeks before seeking the 
help of a real estate professional. It is also true that in nearly every 
instance, the more elaborate the FSBO’s sign is, the longer she will try 
it by herself before listing with a broker.


The following steps, if carefully followed, will get you a steady 
supply of FSBO listings.


•	 Seek them out. Research contacts at www.ForSaleByOwner.com 
or in your local newspapers. If you see a sign while driving and it 
is a proper time of day (not at meal time), stop and ask if you can 
take a quick look at the home. If the FSBO declines, just say that 
you like to keep track of all homes on the market, whether it’s a 
private or MLS listing, because you sometimes have buyers whose 
needs you can’t fill with the MLS property. If you had seen a 
FSBO’s home and knew it was probably the right one, you might 
be able to work something out that would please both parties. 
This will usually get you an appointment.


•	 If you see a FSBO’s ad on the Internet or in the newspaper, 
go to your county assessor’s records or call your title company 
representative and get the FSBO’s name.


•	 Write the FSBO a letter referencing the ad and saying you’ll call in 
the evening in a couple of days to see if she will allow you to tour 
the property. Send her a “Forget-Me-Not” with your letter as this 
will show you are truly helpful and a cut above the other licensees 
who may be calling. (A Forget-Me-Not is a flyer regarding subjects 
such as “Ten things to look at before the home inspector arrives,” 
“Six things to ask your buyer before you enter into a contract,” 
“Top nine marketing and advertising tips to attract buyers,” or 
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any other helpful aids to sellers that you have created.) Experience 
shows that sending these types of helpful items on a continual 
basis helps to build trust in the licensee quickly.


•	 Two evenings later, check the DNC Registry and call the FSBO. 
If she is on the list, do not offer your services over the telephone; 
just ask if you may set an appointment to see the home. It is all 
right to call a FSBO and ask to view the home on behalf of a buyer 
who is working with you on a buyer/broker agreement, as the 
buyer will pay your commission if the seller doesn’t.


•	 Prior to your first visit, gather the last six months of comparables in 
the FSBO’s neighborhood and preview them via a drive-by prior to 
your meeting. This will help you to know the neighborhood and 
will add to the FSBO’s confidence in you. Take the comparables 
with you when you look at the property.


•	 On your first visit, ask the FSBO to accompany you through the 
home if there is any indication she may not. Remember, at this 
point you are there to build a relationship, not to list the home. 
Take notes on a clipboard as you go through the house and ask 
questions. (For example, if you see kids’ toys or clothes, ask if 
the kids are excited about the move.) Ask if they are moving 
locally or out of town and if they’ve had any luck getting a buyer 
interested so far. Finally, don’t forget to ask the all-important 
question: “What are you going to do if the property doesn’t 
sell?”


•	 Stay in the house as long as reasonable. Before you leave, ask the 
FSBO if she has all of the forms required to write a contract with 
a buyer, and the required written disclosures about the home. If 
the FSBO says no to either, offer a sample contract or disclosure 
statement, being sure to strike a line through each page and write 
“SAMPLE” on each page. If the FSBO already has the forms, 
skip this step. After you leave, send them a handwritten thank-you 
note the same day.


•	 Tell the FSBO you would like to stop by once a week to see how 
she is doing and to drop off one of your Forget-Me-Nots. Ask if, 
in return, she will refer any buyers who aren’t interested in their 
home to you. Today many FSBOs have a website specifically for 
their home. If you find this to be true, visit the site and give them 
honest and helpful feedback about how to enhance it.


•	 Simply repeat this process, called the “30-second visit,” to drop 
off a Forget-Me-Not each week, asking for the order as you go: 
“Have you folks thought of having someone like me handle the 
sale of your home professionally? I’d do a great job for you.”
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5.6 ExPiRED lisTinGs
Most listings expire because they are overpriced; however, such things 
as poor property condition, being difficult to show (no key box, large 
dogs, or restricted hours), and an uncooperative tenant are also factors 
you may have to deal with.


In a “hot” seller’s market, there are few expired listings to work on 
because demand is so high. In a normal or balanced market, there are 
more expired listings; in a “slow” buyer’s market, expired listings are 
more plentiful.


Working on expired listings requires you to check the MLS daily 
and search back twenty-four hours in the expired listing section. If you 
find one or more expired listings, ask yourself if you could service the 
property if you listed it. If the answer is no, because you aren’t familiar 
with marketing that type of property or it is too far away from where 
you work, then pass it by.


Before you call the seller of an expired property, you should check 
the “active listing,” “pending sale,” and “sold” sections of the MLS 
to see if the property has been relisted and possibly sold right after the 
listing expired. If it doesn’t show up there, check the DNC Registry 
before calling the owner. If the owner is listed, you may not call her.


Print out the expired listing from the MLS and study it before you 
call the owner so you will be somewhat familiar with the property. 
When you call the owner, be prepared for what may be a hostile atti-
tude, as her pride may be hurt and plans disrupted because nobody 
wanted the house. Owners don’t like to blame themselves and will 
often try to transfer blame to real estate licensees in general.


When the owner answers the phone, identify yourself and ask if the 
listing has been extended but just wasn’t entered in the MLS yet. State 
that the MLS is showing the home as “expired” and ask if they are still 
interested in selling their home. If the home has not been relisted and 
the owners are still interested in selling, ask if you may take just fifteen 
minutes of their time to compare your marketing plan to the previous 
broker’s plan. If the owner asks why the property didn’t sell, or any 
questions of that kind, always reply that you don’t know, as you’d have 
to see the home first. Then ask for an appointment. They might ask 
why you are calling now given that they have never seen you or your 
business card in the home. If you know the property was overpriced, 
you could truly say you haven’t had a client in that price range for that 
neighborhood. Then ask if you could take a look at the house.


The most effective style with most expired listing owners is to 
remain calm, even if they are upset. If they start to rant about the 
real estate profession in general (and they often do!), say to them, “It 
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sounds to me like you have had a bad experience with a real estate 
licensee; tell me about it.” Do not disparage your competition. This is 
a very bad (as well as unethical) business practice, and if asked for your 
opinion about a competitor, you should refrain from saying anything 
nasty or negative.


Ask the owner why she feels the property didn’t sell. This will get 
some very interesting conversations going. Do not argue with the 
owner over the phone. Your only goal at this point is to get an appoint-
ment to view the home and present your marketing plan.


If you do get an appointment, use the same techniques outlined 
in the “For Sale by Owners” section earlier in this chapter. However, 
there is one major difference between an expired listing owner and a 
FSBO: If the expired listing owner plans to relist, she will do so far 
sooner than most FSBOs. Therefore, there is a time constraint and any 
new licensee must meet the expired listing owner sooner and ask for 
the order sooner. Just remember that listings expire at 11:59 p.m. on 
the final day. Do not call earlier than the day following the expiration 
date.


After your meeting with an expired listing owner, be sure to send 
a handwritten thank-you note. This will set you apart as a true profes-
sional and will help you get business.


If you do get an appointment to meet with the owner of an expired 
listing, do your homework before the appointment. Price will often 
be an issue and you will need as much data as you can find to make 
your case. Do not go to the appointment without being completely 
prepared.


5.7 YouR sPHERE of influEnCE
A SOI is a group of people you know or have some type of connection 
with that may cause them to do business with you or to refer someone 
to you. It is your local holiday card list of people, people you have previ-
ously worked with at other occupations, people from your old neighbor-
hood, people who belong to the same civic organizations you belong 
to (such as Rotary, Lions Club, or Elks Lodge), close friends, family, 
and any other group who knows you and thinks well of you. Once you 
start social networking on a regular basis, you will quickly grow an ever-
larger group of real estate licensees from all over the country who will 
think of you when the opportunity arises to refer a client.


Some fortunate people enter the real estate field with a huge SOI. 
They may have created many relationships with friends and neighbors 
while living in the local area. Some of these people could be members 
of local affinity groups, such as dog owners and breeders, equestrian 
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riding clubs, or antique car clubs. Or maybe they are “joiners” and 
know lots of people through their civic activities. In any event, a licen-
see with a huge SOI has a good head start when it comes to acquiring 
new clients and customers.


Everyone has some sort of SOI. As mentioned earlier in this text, 
everyone knows at least 250 to 300 people. Just sit down and think 
about it carefully. Consider your barber or stylist or your mail carrier, 
and the dry cleaners. Do you have a favorite checkout person at the 
grocery store? What about your pharmacist? See how thinking about 
all of the people you regularly come in contact with can build you a 
very workable SOI?


A new licensee should carefully gather this list and continue to 
build on it for the remainder of her career. Send out about ten to fif-
teen letters a day to the people on your SOI list. Many of these people 
will have no idea of your recent change in professional occupation. Let 
them know of your new profession, and that you would appreciate the 
chance to help with any of their real estate needs, as well as the real 
estate needs of any of their friends or family, and that you will value 
every one of their referrals. Let them know you’ll be following up to 
say hello and to be sure they received your letter.


Wait a few days, then, after checking the DNC registry, call every 
eligible person on your SOI list. If you get an answering machine, just 
leave a message. If someone answers, ask if they received your letter, 
then repeat what you said in the letter about wanting to help them and 
their friends. If you have a “meaningful” conversation with anyone, be 
sure to follow up with a personal, hand-addressed (no mailing label, 
no postage meter) thank-you note.


Stay in touch with this group on a regular basis. We will talk more 
about how to do this very effectively later in this chapter when we talk 
about building your database.


5.8 GEoGRaPHiCal faRM
A geographical farm is probably one of the most effective long-term 
types of prospecting available to a real estate licensee. Your first step in 
working a geographical farm is to drive through different neighbor-
hoods to see how you feel about the idea of working in one or more 
of these areas on a fairly constant basis.


Once you identify two or three neighborhoods that appeal to you, 
download at least a three-year history of each neighborhood from the 
MLS. Check to see how many homes have sold in each neighborhood 
on an annual basis. Each neighborhood selected must have a high 
enough turnover rate to justify the time and money you will spend 
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gaining market share there. The ideal area has between 250 and 500 
homes and a turnover rate of about 7 to 10 percent a year.


Once you decide on a neighborhood, meet with your favorite 
title company representative to order a “geographic farm package.” 
The title company will happily provide you with a list of the proper-
ties in that neighborhood including addresses, owner’s names, mail-
ing addresses (if different from the site address), and often mailing 
labels.


Caution: The mailing labels come from the county assessor’s 
records, which are often several months out of date. If you are plan-
ning mass mailings to a specific area and have yet to verify who lives 
at each home, you may be better off addressing the mailings to “The 
Family at …,” rather than to specific names. This way you avoid spend-
ing time and money trying to impress people that you are the “neigh-
borhood specialist” who knows all about the neighborhood, but you 
are sending mailings to previous owners.


Try using an electronic database of some sort if at all possible. 
Microsoft Outlook, Top Producer, and Lead Commander are just a 
few of the more commonly used databases. Be sure your program has 
mail-merge capabilities.


Write a letter of introduction to fifteen or twenty residents each 
day. Explain that you plan to specialize in marketing homes in their 
neighborhood, and state your reason. Let them know you will either 
call or drop by for a minute or two in the next few days just to say 
hello and to see if you can be of any help with a real estate question. 
Wait several days to be sure your letter was received, then check the 
DNC Registry (so you don’t get fined) and call the people who aren’t 
on it or simply go door to door and introduce yourself (perhaps with 
another licensee). Plan to stay only a minute or so unless they keep you 
there with questions.


If you go door to door, do it during reasonable business hours, 
about 9:30 to 11:45 a.m. and 1:30 to 5:00 p.m. Never go after dark or 
during any meal time. Do not ring the doorbell as it scares people too 
much and may wake up a baby; just knock, take a couple of steps back 
from the door, and turn slightly away. If you are viewed from inside 
the property, this is seen as a nonthreatening gesture and will cause 
more people to open up to you. Women who are going door to door 
must be especially safety conscious about going into strangers’ homes 
and should consider going in pairs, or at the very least let someone in 
your office know the area you are working and the time you expect to 
return.


As you start to interface with people in your farm, you will confirm 
owner names. As you do this, replace “The Family at …” with the 
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owner’s actual name and make note of those properties occupied by 
renters because they may be buyers at some point.


Mail to your farm area monthly, as any less frequently will allow time 
for the owners to forget your name. If you have a farm that is larger 
than your monthly mailing budget allows, you will need to adjust the 
numbers accordingly; you can always add to your mailing list as your 
income and mailing budget increases. A geographic farm too large 
to adequately service may be more of a burden than an asset. Figure 
out how many homes you can afford to mail to and start with that, 
and then build up to the entire neighborhood as your income allows. 
When you do this, start with a main street that gets a lot of traffic or 
with an intersection that everyone who lives in that neighborhood 
must use to get to and from their homes. By doing that, once you get 
a listing your sign will be more visible to the entire neighborhood.


After mailing your introductory letter on your company stationery, 
switch to a quality newsletter that is written by someone else (not 
you) or start sending a series of postcards. You’ll get the best results 
from postcards that are “sticky” or have shelf life. For example, base-
ball, football, or basketball schedules are put on refrigerators and not 
thrown away. You can enhance these results even further by alternative 
postcards with “Just Listed” or “Just Sold” postcards. As you start 
listing and selling properties, you should mail these kinds of postcards 
every other month to your geographic farm and to your SOI list. Not-
ing a new sale or listing accomplishment on your Internet sites is also 
a good idea; however, do not post listings as it may seem too commer-
cial in nature. You are trying to build relationships on those sites, not 
sell property. Just mention what you listed or sold and include a brief 
comment about it. Postcard and Internet blog site recipients will get 
continual messages indicating that you are a “player” and really know 
what you are doing. They can be an effective image builder. (Note: Be 
sure that every real estate related item you post on the Internet has the 
name of your employing broker prominently displayed on each page. To 
not do so is considered blind advertising, and could subject you and your 
broker to sanctions.)


It usually takes several months or more of mailing to a geographic 
farm before you will start getting the resulting inquiries from the peo-
ple who live there. Stay the course; mail and contact owners regularly. 
Have faith—the process will work.


5.9 oPEn HousE
Hosting an Open House has a dual purpose: (1) it gives the licensee a 
chance to sell a house to an interested party who stops by and (2) it is 
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a platform to meet new clients and customers. If neighbors come, be 
very courteous because you have no way of knowing if they are think-
ing of moving soon and are “sizing up” licensees to see who they will 
ask to represent them. It could be said that this is passive prospecting 
at its best! Passive in that you are waiting for clients to come to you 
and not actively seeking them out, but active in that your chances of 
having several families and neighbors stop by are usually quite good.


The location of your Open House is important. If you are holding 
open a home that is in a somewhat remote location and a little hard to 
find, you may not get anyone to stop by. If you are holding one that is 
only a few blocks off of a main street, you will probably be quite busy 
and will have lots of visitors.


To get people to your Open House, you will need directional signs. 
Be sure to check with your local community about any restrictions for 
placing signs on public property. If you place them on private prop-
erty, ask the owner’s permission first. This makes you look much more 
professional and may even get you a new client now and then. Be sure 
that the directional arrows are facing in the right direction!


Do your neighborhood research early in the week, identifying all of 
the active listings in the neighborhood, sales from the past six months, 
and any pending sales in the MLS. Then drive by the houses on your 
list to get familiar with them prior to the Open House. Doing so will 
help build your credibility if a prospective buyer asks you questions 
about neighborhood activity or if a neighbor is sizing you up as a 
future listing agent. Knowing what else in on the market in that neigh-
borhood just makes good marketing sense.


Although many people do not like being forced to sign in at an 
Open House, many licensees regularly require it and do so quite effec-
tively by using 3 × 5 index cards to make notes about visitors, such as 
the type, style, and price of homes that are of interest to the visitor. 
Then the licensee shows the card to the visitor and asks permission 
to call her if that exact home should come to the licensee’s attention. 
Some people are reluctant to give their names and telephone numbers 
when they first meet a licensee but may be more comfortable giving 
their e-mail address for you to send them properties that are a close  
fit to their search criteria. They will often start a relationship with 
you in that way. Keeping a register of the people visiting an Open 
House provides you with a list of those visitors for your seller and (per 
paragraph 4A(2) of the RLA listing agreement) protects your right to 
compensation should any of those people buy the home within the 
protection period. 


Remember that you have an ethical duty to ask potential clients 
if they are working with another licensee under a Buyer/Broker 
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Representation Agreement. The best way to do this is to ask them 
who is representing them. That way they can’t say they are working 
with someone when they really aren’t.


When you get to your Open House, don’t allow anyone inside 
until you have done three things: (1) open as many curtains, blinds, or 
other window coverings as seems appropriate; (2) light for effect with 
electric lighting in areas such as dining rooms, bedrooms, and bath-
rooms; and (3) perform a security check, putting away any valuables 
you come across while setting up. Don’t forget to put the valuables, if 
any, back where you found them prior to leaving the property.


There is also the matter of your personal security. Although rare, 
there have been instances of licensees being hurt or even killed at Open 
Houses. You should at least remember the following two safety items:


1. Keep yourself between the visitor and the door at all times. Never 
let your exit route get cut off.


2. Have a code and use it, especially when holding an Open House 
at a vacant home. Be sure that your spouse or someone in your 
office knows where you are and when you are due to return. They 
should expect a call from you at a predetermined time and should 
call you if they don’t hear from you by that time. For instance, if 
everything is all right but people are there, or if there is a need to 
be cryptic, just say, “It’s over by the GREEN table.” If you are 
uncomfortable, say, “It’s over by the YELLOW table.” If you feel 
threatened in any way, say “It’s over by the RED table,” which 
means get someone over here right away. Again, don’t be overly 
concerned about this issue as these instances are very rare, but do 
use all necessary caution and good judgment.


Hosting an Open House also gives you the opportunity to go door 
to door in the immediate neighborhood handing out invitations to 
your Open House. This not only increases potential exposure for the 
seller, but it also allows you to meet more people.


internet site
Reference your Internet site on your business cards and all of your 
marketing materials. The Internet is an excellent place to advertise 
yourself and all of your listings. Most of the major real estate firms 
offer websites to their licensees today, and while many offer it at no 
charge, some charge an annual maintenance or other fee.


If you have to create your own website, get it done professionally. The 
old saying, “you never get a second chance to create a good first impres-
sion,” has never been truer than when you are creating your personal 
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website. For many real estate prospects, this will be their first exposure to 
you as a real estate professional, so it is critical that your website portrays 
you properly. You want that first impression to be the best it can be.


If your website has links to the MLS database or other city and 
county sites, it will attract people to your site who are truly interested 
in buying or selling property and you will get some “hits” from them.


It is important that your site be “sticky,” allowing visitors to use 
the various links you have available to navigate around to other web-
sites, and when they exit those sites, they come right back to your site.


A website may contain all of a firm’s listings, with multiple pictures 
and information about each home. Some sites include the licensee’s 
picture on each listing. It is also fairly routine to have a firm’s list-
ings on many different sites at the same time. For example, major real 
estate franchises and affiliates have the capability of entering a listing 
into their local MLS and have it immediately downloaded to local, 
state, and national sites as well as www.realtor.com.


Many thousands of websites present properties for public viewing. 
Take a good look at your competitors’ sites and build yours to meet 
or exceed theirs in presentation and ease of use, which will mean more 
business for you.


absentee owners
There are two types of absentee owners: those who own rental property 
and owners of second homes. Both present an opportunity to obtain 
listings and buyers and both are excellent prospecting sources.


To farm rental property owners, have your favorite title company 
do a search for you of one or more subdivisions, finding all of the 
homes that show an owner’s mailing address that is different from the 
property site address.


Once you have this list, you should regularly write to the owners 
to let them know how much the property in their neighborhood has 
either appreciated or depreciated. Explain that you would like to help 
them sell or exchange their property for a larger real estate invest-
ment or for one in a different neighborhood with greater apprecia-
tion potential. You may also suggest, depending on the current state 
of the real estate market in your area, that the owners refinance their 
rentals and use the cash to acquire another one. When you send this 
type of letter, be sure to include all of your contact information. If the 
property is run down or shabby in appearance, take a picture of it and 
send it to the owner. That alone will sometimes motivate the owner to 
sell or exchange the property rather than fix it up. See Figure 5.2 for a 
sample letter to an absentee owner.
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Check the For Rent section of the newspapers, including the smaller 
weekly papers, and call owners of rental units to ask if they have consid-
ered selling or exchanging their properties while they are vacant.


Second homes or vacation homes can be a little more problematic 
to locate. In certain areas of California, it is often hard to tell if a home 


fiGuRE 5.2 Sample Absentee Owner Letter.


Date


Name


Mailing address


City, State, Zip


Dear [Name],


This letter could have signi�cant �nancial importance to you.


I am a [broker/licensee] with [name of company] in [City] and I specialize in 
helping income property owners get the highest return available from their rental 
properties.


The county assessor’s records show that you own a [home, apartment house, 
etc.] at [address]. I noticed that you have owned it for quite awhile. Property 
values here have really gone up (or down) lately, which may have had an effect on 
your equity in this rental property.


That’s the reason that I am writing; I am con�dent that I can help you to get a 
much higher return on that equity by doing one of the following:


• Re�nance and use the proceeds to buy another rental in your area or here


• Exchange your rental for a larger one that generates more income and, maybe,
 a bigger tax shelter


• Exchange your rental for a rental near where you live


• Sell your rental and take advantage of the pro�ts and the low capital gain rates
 that are currently available


If any of the above interests you, please call, write, or e-mail me at your earliest 
convenience. My contact information is on the enclosed business card for your 
convenience. You’ll be glad you did, as it’s a great time to make money in real 
estate!


Sincerely,


[Your name, CalBRE Lic #] [Your address]


[Your city, state, zip]


[Your telephone] [Your e-mail address]


Source: © 2015 OnCourse Learning
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is a rental or a vacation home. The only effective way to find out is 
to write the owner at her mailing address and ask. If it is being used 
as a vacation home, then ask how often it is used, and if she would 
consider selling it and buying a smaller condominium or a home in a 
different area.


5.10 BuilDinG YouR DaTaBasE
Prospecting your entire database can be an expensive endeavor, and 
you, as a businessperson, will want to maximize the return on the time 
and money you invest in it.


The most effective way to do this is to first build your database by 
including everyone that you can possibly think of that might do busi-
ness with you or refer someone to you.


After you have completed the initial compilation of your database 
(it is never finished because you keep adding new clients and pros-
pects and dropping some), sort it into categories using the A-B-C-D 
method.


•	 “A” prospects are the “givers” of the world. These are people who 
really like helping other people, and when they are told by you 
that you value them as friends and you value their business and 
their referrals, they will go out of their way to do business with 
you and send you referrals. This category includes anyone who 
has already referred someone to you. Make contact with these 
people on a monthly basis.


•	 “B” prospects are those in your database who have not yet referred 
anyone to you, but may start after they realize the value of your 
expertise and professional services. Make contact with these people 
every two or three months and move them to your “A” or “C” list 
when you feel it is appropriate to do so.


•	 “C” prospects are people who you know, but you are just not sure 
if they will ever do business with you or send you any referrals. You 
should probably make contact about every three or four months 
by mail or phone (check the DNC registry first) and move them 
to the “B” list or delete them as time goes on.


•	 “D” stands for “delete.” These are people who you know have a 
real estate licensee in the family or are just people that you really 
don’t want to do business with. Delete them from your database 
immediately.


Another way to use your database to prospect effectively is to make 
e-mail lists. Place everyone in a general category and then segment 
them, using categories such as dog lovers, cat lovers, horse lovers, 
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golfers, etc. This allows you to stay in reasonable contact with such 
groups in the following ways:


•	 Each time you see an interesting article about a dog or horse show, 
golf tournament, gardening event, or anything that a segment of 
your database would be interested in, send them an e-mail with 
details about it and direct them to your source. They’ll really 
appreciate it, and it is an excellent and inexpensive (free) way to 
keep in touch.


•	 Every time you get a new listing, e-mail it to yourself and blind 
copy (BCC) it to your whole database. Use a digital camera and 
take two or three good pictures of the home and attach them to 
your e-mail along with a good narrative description of the home. 
Ask if any of your clients would like to see the home or if they have 
a friend or family member who might. Your sellers will love the 
attention and effective advertising while you gain respect among 
your clients as an innovative marketer.


When you send an e-mail to your clients, be sure to use proper 
protocol; for example, do not put their addresses in your “To” box. 
Enter your own address in this box and put the recipients’ addresses as 
a “group” in your “BCC” box. This protects their privacy by keeping 
their addresses hidden. It shows that you respect their privacy and it 
gives them a greater sense of security. They will appreciate your effort 
and immediately come to know that an e-mail from you is something 
of value.


Summary
Prospecting and lead generation is truly the lifeblood of the real estate 
business. Whether you are an old pro who makes regular contact with 
your very large, very loyal database, or a newcomer who is regularly 
seeing FSBOs, holding Open Houses, writing to absentee owners, 
blogging on several Internet sites, and all the rest, there is no doubt 
that continual prospecting of some sort must be a part of nearly every 
business day. Some licensees may choose lesser-known ways of gen-
erating leads, such as contacting lenders about foreclosed properties 
(commonly known as REos, an acronym for real estate owned), and 
checking the newspapers for individuals who have received job promo-
tions, new businesses moving in or out of town, marriage and birth 
announcements, new building permits, and probates. Some licensees 
prefer to offer their service to a specific geographic or demographic area 
or work a particular segment of the market in an intense, systematic 
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way, thus becoming well known as the area’s real estate expert. It can 
be a geographic area such as a certain neighborhood; a certain price 
range such as starter homes or luxury homes; a non-geographic area, 
which is a certain property type, such as an apartment house or rental 
home; or a certain common interest group with which you have an 
affinity. A good lead generation plan calls for action and analysis. You 
must take regular action to meet people as well as perform periodic 
cost/benefit analyses. 


Important Phrases and Terms
Absentee owner
Center of influence
Contact management system
Do-Not-Call (DNC) Registry
Door knocking
For Sale by Owner (FSBO)
Geographical farm


Lead generation
Networking
Niche marketing
Rental units
REO
Social networking
Sphere of influence (SOI)


Class Discussion Topics
1. Role-play a door-to-door prospecting situation or a telephone 


prospecting situation with another student.
2. Identify what you feel are the most effective lead-generating ideas 


and why.
3. Describe what steps you would take to actively offer your services 


to your SOI or to a group of divorce attorneys, medical doctors, 
or dentists.


4. Identify three “niche markets” that could be the most productive 
to you and why.


5. Prepare a business plan for the next thirty days and be prepared to 
share it with the class.


6. List your five best listing sources in order of effectiveness.
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Chapter 5 Quiz


1. When generating leads, which of the 
following can be the most effective for 
the new licensee? 
a. Institutional advertising
b.  Geographic farming with personal 


follow-up
c. Weekly shopping newspaper
d.  Placing brochures on cars at the 


local mall


2. A reverse directory is used to do which 
of the following?
a.  Obtain legal descriptions of 


properties.
b.  Obtain names from the listed 


addresses.
c.  Obtain names that are not on the 


federal DNC Registry.
d.  Obtain names of former owners 


(chain of title). 


3. Which of the following is the most 
likely reason a listing expires and does 
not sell?
a.  The licensee failed to advertise 


sufficiently.
b.  The licensee didn’t hold enough 


Open Houses.
c.  The tenant would allow the property 


to be shown only between 10:00 a.m.  
and 4:00 p.m.


d.  The property was not competitively 
priced to the current market.


4. When evaluating a geographic area for 
prospecting, which of the following is 
the most important factor to consider?
a. The annual turnover rate.
b.  The total number of homes in the 


subdivision or neighborhood.
c.  The price range of the homes in the 


area.
d.  The amount of competition from 


other real estate licensees. 


5. Legal notices provide good listing leads. 
Which of the following is not a legal 
notice?
a. Foreclosure
b. Vacancy 
c. Probate 
d. Eviction


6. Which of the following is the most 
important step to take in preparation 
for an initial visit with a FSBO? 
a. Take a picture of the house.
b.  Call to confirm that the owner is 


home.
c.  Research and become familiar with 


the current listings, pending sales, 
and six months of properties sold in 
the neighborhood.


d. Dress in a business suit.
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7. What should you do when hosting an 
Open House in a vacant home? 
a. Pull all blinds and turn off all lights.
b.  Light a fire in the fireplace, if there is 


one. 
c.  Ask prospective buyers about their 


commuting requirements as they 
view the home.


d.  Let someone know where you are 
and have them call you at a pre-
scribed time.


8. Which of the following should you 
always do when cold calling?
a.  Call during meal time to be sure 


someone is at home.
b.  Talk rapidly so you can make more 


calls.
c.  Hang up if someone gets too 


“long-winded.”
d.  Check each number against the 


 federal DNC registry prior to 
 making the call.


9. Which of the following is an important 
characteristic of your Internet site?
a.  It should be “sticky,” meaning that 


people may navigate from your site 
to other sites and return to your site 
when finished browsing.


b.  It should be as short as possible 
because people don’t read long sites.


c.  It should not host your listings 
because if viewers can see them, they 
won’t have a reason to call you.


d.  It should have as few links as 
possible.


10. How often should you make contact 
with a SOI group or geographic farm?
a. Annually
b. Every six months
c. Quarterly
d. Monthly
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sTuDEnT lEaRninG ouTCoMEs
Upon completion of this chapter, the student will be able to:
•	 Compare and contrast buyer/seller sources.
•	 Compare and contrast Buyer Representation Agreements. 
•	 Evaluate buyer financial qualifications.
•	 Explain agency disclosure timing.
•	 Recognize buying signals.
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WoRKinG WiTH BuYERs


6 
CHAPTER	


6.1 souRCEs of BuYERs
Prospective buyers may come to you from a variety of sources when 
you least expect them. Therefore, it is imperative that you have an 
excellent, up-to-the-minute knowledge of the listing inventory in 
your area.


Buyers may come from diverse sources such as Open House, 
repeat or referral clients, cold calling, and your website or floor time. 
In the last chapter, we discussed the importance of accessing the lat-
est listing and sales information from the Multiple Listing Service 
(MLS) and driving around the neighborhood prior to holding an 
Open House. You should do this to enhance your own knowledge 
and thereby earn the credibility that comes with being a knowledge-
able and well-prepared licensee.


We have had many experiences over the years in which a couple 
visited our Open House and, during our conversation, asked about 
another house in the neighborhood. Because we took the time to 
know the inventory and the neighborhood, we were able to tell them 
about that home and others in the area as well. This helped us obtain 
many more listing appointments and sales over the years.


The same sort of licensee preparation applies to preparing for floor 
time. Buyers rarely buy the home they first call about, but if you know 
the inventory, you can tell them about other, similar homes that will 
greatly enhance your chances of getting an appointment to further 
discuss their needs.


floor time (or “opportunity time” when you are the on-call licen-
see in your office) can be a good source of prospects if you are pre-
pared. Several things must be done in preparation for floor time, such 
as showing up at least ten minutes ahead of schedule to determine 
which properties are being advertised. Prior to starting your shift,  
go into the MLS database and search for switch properties. switch 
properties are similar to the advertised properties in price and location, 
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with not more than about a 15 percent difference in price up or down. 
Be prepared to field ad calls and sign calls on all office listings as well as 
comparable properties in the area.


Knowing about switch properties is helpful in that most buyers 
really don’t know what they want when they start calling real estate 
offices. They have a general idea from their online ventures, but until 
they actually start to experience the interiors of various homes, they 
are highly susceptible to change.


Again, only a very small percentage of buyers actually buy the 
home they initially call on. If you can’t tell a buyer about other 
homes—as a reason to come to your office and meet with you per-
sonally—you will not be very successful during floor time. It may 
also cost you and your company thousands of lost dollars. If you take 
what it costs to run an average size real estate office and divide that 
by the number of ad calls received in a month, you begin to see just 
what each call really represents. After all, the immediate purpose of 
advertising is to cause potentially interested buyers to call your office 
for more information.


What are the average buyers feeling when they make that first call 
to your office? Many are experiencing some level of fear as they are 
about to talk to a “salesperson.” Their adrenaline is elevated and their 
hearts are beating a little faster than normal. The goal of most buy-
ers who call any salesperson is to get as much information as possible 
while giving as little information about themselves as possible. They 
feel this way because they fear being trapped by an aggressive salesper-
son into making a decision they are not ready to make, with someone 
they do not know or trust. Hence, your first priority is to build a trust-
ing relationship with the caller. The more prepared you are to assist 
each caller as a trusted counselor in a professional and relaxed manner, 
the more confidence you will build and the more appointments you 
will get.


Let’s look at a typical dialogue between a prospective buyer and a 
licensee. The receptionist announces an ad call and asks you to pick 
up the phone. (Remember to smile when you talk on the phone. It makes 
a huge difference to the other person on the line; you can actually feel the 
difference.)


“Hi, this is [your name]; how may I help you today?”
“Hi, I’m just calling to get a little information about the $800,000 


home you have advertised in the local newspaper.”
“I’m glad you called, that’s one of our better listings. We are 


getting lots of interest. What would you like to know?”
“Well, I’d just like to get the address and drive by to see if it’s 


something I like.”
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“I understand completely. By the way, my name is [your name], 
what’s yours?”


“I really don’t want to give you my name right now, I only want to 
get the address of that home and drive by.”


“I can certainly understand. What is it about that home that 
prompted you to call?”


“Well, the ad says the house has four bedrooms, a pool, and a 
three-car garage, and it seems to be in my price range.”


“That’s great! In what price range are you pre-approved by 
your lender?”


“Oh, we haven’t been to a lender yet, but we think we qualify for 
about $800,000. Now, what’s the address?”


“You know, it really makes me sad when I hear someone say 
they haven’t been pre-approved.”


“Why?”
“Because I have seen too many people overestimate what they 


can afford. They end up very unhappy when they try to buy a par-
ticular home and lose it because they don’t qualify for the loan. 
When you get pre-approved, you essentially become a cash buyer. 
Without the full purchase price on hand in cash, or lender pre-
approval, there’s no chance of that happening. Being pre-approved 
also means you can negotiate a little better with the seller. Would 
you like the names of a couple of really good lenders?”


“Well, yeah, I guess so. So what’s the property address?”
“You know, as a general rule, we aren’t supposed to give out 


addresses. The agreement we have with our sellers is that we will 
personally accompany each interested person to the property. Do 
you have time to see it this morning or would this afternoon be 
better?”


“Look, I just want to drive by it first. If I like it, I’ll call you back 
and look at it with you.”


“I really wish I could do that, but the listing is very specific in 
that we aren’t to give out the address. By the way, there are three 
other similar homes available in that neighborhood, one of which 
is an even lower price. Why don’t we go look at all of them at 
once? I can promise you that I’m very easy to get along with and 
I can really help you.”


“Well, I guess that will be all right.”
“Great, you’ll enjoy seeing the properties. Will you please spell 


your name for me and give me your phone number? I’ll need  
to make appointments to see the properties and will call you to 
confirm. What time can you be at my office?”


“How about three o’clock this afternoon?”
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“That works fine for me. Let me have your number and I’ll 
set everything up and call you to confirm. By the way, have you 
signed a buyer/broker agreement with another broker?”


“No, I haven’t. I’ll wait for your call, and thanks!”
Not every caller will give you her phone number, which is perfectly 


normal. By being prepared and having a good current knowledge of 
the listing inventory, however, you will get many more appointments 
than if you were to “wing it.”


You will also receive “sign calls,” or calls from people who get your 
number from for-sale signs. They are usually already convinced about 
the neighborhood and are often okay with the architectural style of 
the home. Sometimes they are neighbors who are either just checking 
out local property values or thinking about selling as well. Treat them 
well because they may be sizing you up as a potential listing licensee 
when they decide to sell.


Buyers who are referred to you by past clients or other sources are 
probably the easiest people to work with because you have been pre-
sold to them and have instant credibility. These people deserve a very 
high priority.


Today, websites account for a majority of the initial contacts 
received by licensees and real estate companies. The National Asso-
ciation of REALTORS® conducted a large survey that showed nearly 
94 percent of buyers now use the Internet to start their search for a 
property. The value of a personal website cannot be overstressed.


When Internet buyers want information, they will almost always 
request it from you by e-mail. You should have your cell phone 
set up to get e-mails as they are sent to you, and when you get an 
e-mail property information request, you should respond immedi-
ately, if possible. Internet buyers are unique in that they want instant 
responses, and any delay beyond a very short time may cost you 
a buyer. Many top-performing licensees carry information about 
their personal listings with them wherever they go, so when they 
get an e-mail inquiry, they are fully prepared to answer the caller’s 
questions.


6.2 THE fiRsT aPPoinTMEnT
Safety first! There is nothing more important than your personal safety 
and, unfortunately, we live in a time when personal safety is an issue. 
For first appointments, always meet the buyers at your office. If they 
are thinking of something other than real estate, they will not want to 
be seen with you in a public place. After the first appointment, it may 
be all right to meet the buyer elsewhere, but let someone know where 
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you are going and who you are with. It is wise to have some sort of 
signal to use if necessary, such as calling your office and asking the 
receptionist about a “yellow file” if you are worried about who you are 
with or a “red file” if you are in trouble.


We cannot overstress the importance of proper preparation. 
Because only a minority of buyers are in a position to pay cash for 
a home purchase, having lender approval for the anticipated loan 
amount before beginning the home search with a buyer is a neces-
sary prerequisite. We take it for granted that every licensee will direct 
each buyer to a good lender for a written loan pre-approval before 
the first meeting. If this is not possible, the licensee may personally 
pre-qualify the buyer at the initial meeting to get a rough idea of the 
price range the buyer can comfortably afford. Section 6.3 discusses 
financing and the importance of loan pre-approval before beginning 
the home search. We also discuss “front end” and “back end” loan-
to-income ratios as a method used by licensees to pre-qualify buyers 
over the phone so you can be ready with several homes in the buyer’s 
price range to show. You can always call and cancel if they turn out to 
be in the wrong price range. If you haven’t qualified them over the 
phone, be sure to do it prior to viewing any properties. Many present 
and prospective home buyers have little or no idea how a lender will 
view their particular financial situation. Fast-moving sellers’ markets 
require that a buyer be in a position to make an immediate offer or 
face the possibility of losing the home to another buyer who is already 
pre-qualified for a specific loan amount. It is an ineffective use of time 
for both licensees and potential buyers to look at homes they cannot 
afford to buy. Remember, “time” is one of the two things you have 
to sell. 


When buyers arrive at your office, take them to a conference room 
where you can conduct a buyer needs assessment in privacy. You may 
offer something to drink to make them comfortable. It should be 
obvious that your purpose at the first meeting is to establish rapport. 
If you are not good with names, write their names where you can 
refer to them as needed. If you are uncertain how to pronounce a 
name, just ask and make a note of it. Use names frequently as people 
enjoy it.


Print the listings of homes you have tentatively scheduled to show 
and give the buyers copies of each of them. Most MLS systems have an 
“agent detail” and a “client detail” printout option. Be sure to provide 
the client with the appropriate printout so as to not distribute sellers’ 
names, telephone numbers, and other confidential information. Dis-
tributing confidential information in the remarks section of the listing 
could bring a severe fine from your MLS.
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If possible, do not sit across from the buyers, as a desk or table can 
be perceived as a barrier, creating an “us versus you” feeling. If pos-
sible, sit to the side of the buyers just around the corner of the table.


Most of the talking you do should be in the form of questions that 
will help you determine buyer wants and needs. This shows that you 
are interested in the buyers and gets you important information. Go 
over their wants and needs again to see if anything new comes up. If 
they fail to restate something they mentioned on the phone, ask about 
it again. 


Many licensees use some type of qualification form to help them 
better understand each client and to remember things. Figure 6.1 is 
an example of a form you can use. Make copies of it or use it to enter 
information directly into your contact management system.


As a real estate professional, you will probably work with several 
buyers at once. Using this form will help you stay on top of the true 
needs of each buyer, which will allow you to better serve them. It also 
helps clarify their motivation.


As you are out showing homes to buyers, ask for their reactions 
to each home and note them on your form or in your database. This 
will give you a keener sense of the type of home they are really look-
ing for, which can often be very different from what they told you at 
the start. Many buyers, if not most, do not make an offer on a home 
the first time out with you, but it does happen and you should be 
prepared for it.


fiGuRE 6.1 Sample Client Information Sheet.
Name(s)
Home phone Cell phone Fax
Address
Number of people in household
Own Rent How long at this address?
If own, must you sell before you buy?
Is your home for sale now?
If so, with whom and for how long?
What subdivisions are of special interest to you?
What interests you in a home?
Have you found a home you liked, but didn’t buy?
If yes, why not?
What features must your new home have?
What prompted you to call our firm? (referral, ads, sign, etc.)
What are the best hours/days for you to look at property?


Source: © 2015 OnCourse Learning
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6.3 PRE-aPPRovED foR finanCinG
The loan qualification process is clearly the responsibility of lending 
professionals today. Hundreds of loan products are available, and help-
ing buyers choose the right one is usually beyond the scope of what 
the real estate licensee does. However, there will be many times, such 
as weekend floor time or Open House, when you will meet people and 
want to show them some homes before they have a chance to meet 
with a loan officer. In this situation, you must know how to pre-qualify 
buyers so the homes you show them are at least close to the price 
range they will ultimately be approved for. See Figure 6.2 regarding 
the qualifying process.


Ask the buyer for her gross income (before deductions) and for the 
amount of long-term debt (credit cards, car payments in excess of ten 
months, and so on). Once you have this information, apply front-end 
and back-end qualifying ratios to the income.


The front-end ratio is usually around 28 to 30 percent of gross 
income. This means that the buyer’s total monthly payment (loan pay-
ment, taxes, insurance, or HOA dues) is divided by gross monthly 
income, and the percentage may not exceed 28 to 30 percent.


Total monthly payment (PITI)
= 28% to 30%


Gross monthly income


The back-end ratio may be from 36 to 40 percent of gross income. 
To get this number, add the buyers’ long-term debt to their total 
monthly payment and divide by their gross monthly income. The 
resulting percentage should not exceed 36 to 40 percent. Lenders 
usually exclude car payments of ten months or less in duration. 


Total monthly credit obligations
= 36% to 40%


Gross monthly income


fiGuRE. 6.2 Qualifying Process.
The qualifying process has three parts.


1. Determine the needs and interests of the buyers.
2. Determine the buyers’ motivations.
3. Determine the financial ability of the buyers regarding


a. the source of their down payment and settlement costs.
b. the amount of monthly payments that it is possible and comfortable for


them to make.
c. the amount of financing that they can obtain.


Source: © 2015 OnCourse Learning
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Qualifying details are covered more fully in Chapter 7.
Down payment requirements vary by lender and by loan type. 


Loans vary from 80 percent or less loan-to-value (LTV) ratio to zero-
down loans in which the buyer obtains an 80 percent first loan and  
20 percent second loan from the same lender.


New first loans in excess of 80 percent LTV often require buyers 
to pay private mortgage insurance (PMI) until the first loan LTV ratio 
becomes less than 80 percent.


Buyers who are self-employed find it harder to qualify for loans. 
Except for “stated income” or “minimum documentation” loans, 
self-employed people are usually required to furnish the lender with 
at least the last two years of their federal income tax returns to verify 
their net income. You should caution self-employed buyers not to 
overstate their income on their loan applications because doing so 
is “lender fraud” and is a federal offense. Mortgage fraud is investi-
gated by the Federal Bureau of Investigation and is punishable by up 
to 30 years in federal prison or $1,000,000 fine, or both.


The total amount of financing buyers can qualify for plus their cash 
down payment equals the maximum home price they can afford. As a 
licensee, knowing this maximum loan amount allows you to be more 
accurate in the price range of the homes you show them. This also 
makes the overall home buying experience more fulfilling, prevents 
the buyer from making an offer she cannot afford, and maximizes the 
benefit of time spent by all parties.


When you pre-qualify buyers, explore the cash they have available 
for the earnest money deposit. The size of the earnest money deposit 
should be commensurate with the value of the home they are offer-
ing to purchase. Explain carefully that the buyer’s deposit check will 
be held uncashed until the offer is accepted and an escrow is opened. 
After acceptance of the offer, it will be held in escrow and not distrib-
uted to anyone, including the seller, until the escrow is closed; if the 
escrow is cancelled for a valid reason, the money will be returned to 
them, less any expenses they are liable for.


Make it clear to the buyers that when they make an offer on a prop-
erty, one of three things can happen:


1. Rejection. If an offer is rejected, the earnest money check is 
returned uncashed and the buyer is under no further obligation 
with regard to that property or seller.


2. Acceptance. If an offer is accepted, the buyer has purchased a 
home, assuming all other terms and conditions are agreed to by 
the parties. If for any reason the buyer cannot legitimately meet 
or waive a contingency, she may cancel the escrow and have the 
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earnest money returned. The buyer should also be advised that if 
she willfully defaults, purposely fails to do something to carry out 
the terms of the contract, and fails to close the escrow, the deposit 
will be at risk of forfeiture.


3. Counteroffer. If the sellers make a counteroffer, the buyers may 
accept the changes to the original contract and continue with the 
purchase process, they may reject it and look for another home, or 
they may counter the counteroffer. Pre-qualifying buyers not only 
includes the financing process, but it includes taking a deeper look 
at what the buyers really want in a home, a full explanation of the 
agency disclosure form, your and the sellers’ obligations regard-
ing full disclosure of property condition issues, and such things as 
whether they have a home to sell first or not. When you take the 
time to pre-qualify your buyers and carefully explain why you are 
doing it, they will come to regard you as a caring professional and 
will be more inclined to use your services in the future and to refer 
you to others.


6.4 aGEnCY DisClosuRE
The law states that you must provide an agency disclosure form and 
obtain a signed acknowledgement of receipt at the earliest practica-
ble moment prior to the execution of the buyer’s offer to purchase. 
As stated in the form, anyone entering into a discussion with a real 
estate broker regarding a real estate transaction should understand 
what type of agency relationship they wish to have with that broker 
in the transaction. Give your buyers a copy of the Disclosure Regard-
ing Real Estate Agency Relationship (AD) form (see Figure 4.2) and 
discuss the three representation models offered: seller’s agent, buyer’s 
agent, and agent representing both seller and buyer. You should point 
out that this form is NOT a contract and is simply a disclosure form 
that the California Civil Code requires licensees to provide buyers and 
sellers.


Their signature on this form merely acknowledges receipt of a copy 
and is not their agreement to elect any form of representation. There 
is nothing wrong with giving buyers the form to read while you are 
out looking at homes. They often seem more relaxed about it if it is 
presented in that way; however, should you find them a home they 
want to make an offer on the first day, make sure they sign acknowl-
edging receipt of the agency disclosure form prior to signing a pur-
chase contract.


The buyers should understand that the agency disclosure form 
refers to the agency relationship between them, the broker representing 
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them, and that broker’s licensees. This disclosure does not call for a 
decision at this point—it is only a disclosure of how brokers may rep-
resent buyers and sellers. A decision as to which form of representa-
tion will be elected cannot be made until the buyers have decided on 
the home they wish to purchase. Only then will you know whether 
the listing and buyer’s representatives will be the same or different 
(single or dual agency).


You are not yet finished making necessary agency disclosures. As 
stated in the Residential Purchase Agreement – California, Paragraph 
2A, “The Parties each acknowledge receipt of a (check box already 
pre-checked) Disclosure Regarding Real Estate Agency Relationship” 
(C.A.R. Form AD) and paragraph 2C. “The Parties each acknowledge 
receipt of a (check box already pre-checked) Possible Representation of 
More Than One Buyer or Seller” (C.A.R. Form PRBS; see Figure 4.1). 
You must provide this second form that requires buyer consent to be 
in compliance with the purchase contract. If they do not agree to dual 
agency, explain that you cannot show them any listings from your 
office, or, if you are a member of a multi-office firm, they cannot look 
at any listings from your entire company.


California law allows brokers to sell their own listings while rep-
resenting both the buyers and the sellers, provided they have prior 
informed consent of all parties. If you have a buyer who wants to 
make an offer on one of your listings, for example, you must carefully 
explain your firm’s role as a dual agent (C.A.R. Form PRBS, Possible 
Representation of More Than One Buyer or Seller).


6.5 BuYER REPREsEnTaTion aGREEMEnT
The pre-qualification meeting is also a good time to explain the buyer/
broker agreement and the benefits of working under a Buyer Repre-
sentation Agreement – Exclusive (C.A.R. Form BRE). Start by asking 
the buyers if they would like you to show them every home on the 
market that fits their needs or only the ones that are listed in the MLS. 
They will nearly always say that they want to see everything.


If this is the case, explain that there are homes that are available 
in which a seller has not listed with a broker or agreed to pay a com-
mission, and homes that are exclusively listed properties, with a bro-
ker who is not offering to cooperate with other brokers. In either 
instance, should you show one of these homes to your buyer, you 
have no guarantee of being paid for your efforts. If the buyer is work-
ing with you under a Buyer Representation Agreement, whereby she 
has agreed to pay you a commission if the seller doesn’t, you can 
show the buyer everything that fits her needs. It helps to explain 
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that buyers rarely have to pay the broker’s fee as most sellers will pay 
the same amount the buyers have agreed to pay if they are presented 
with a good offer to purchase. A verbal commitment on your part 
that you will work very hard to find them the perfect home will also 
be well received and will help you to get the Buyer Representation 
Agreement signed more often.


6.6 TiPs on sHoWinG PRoPERTY
If a buyer has a home that she must sell before making another pur-
chase, talk about the benefits of having the home sold prior to any 
attempt to purchase another home. Point out that an offer contingent 
on the sale of an existing home is usually not well received by most 
sellers. Even if the sellers did accept a contingent offer, it would almost 
always involve a contingency release clause in which the sellers’ home 
would stay on the market and the sellers may accept another offer sub-
ject to your buyers’ rights. If the sellers do accept a subsequent offer, 
your buyers would usually have about three days to waive the contin-
gency of selling their home; if they didn’t, they would lose the new 
home and get a refund of their deposit. Trying to buy property in this 
manner is usually an exercise in futility. If this is the only way they will 
proceed, suggest to them that they are more likely to have their offer 
accepted if you also submit a copy of the fully executed listing on their 
home, along with comparable sales in their neighborhood that show 
how effectively their home is priced. This accomplishes two things: It 
gives reasonable assurance to the sellers that your buyers are serious 
and have priced their home accordingly, and it forces your buyers to 
price their home realistically.


If the buyers are still afraid to sell their home because they would 
have no place to move, suggest they put a clause in the listing agree-
ment saying “This sale is contingent on the sellers purchasing a 
replacement property within X number of days after they accept an 
offer on their home.” Although this will protect them from selling 
and having no place to go, it will probably scare off some potential 
buyers.


If you are aware that the buyers have special interests, do a search 
of the MLS with one or more of those interests as a search parameter. 
For instance, if the husband really wants a nice workshop or needs 
extra garage space for a vintage Corvette, include those specialty items 
along with the basics when you search for homes to show them.


A licensee once had a buyer who wanted a really nice workshop. 
She found one and showed the property to him and his family. The 
buyer never even looked at the rest of the house; he just stayed in the 
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workshop the entire time they were at the property while the licensee 
and the wife viewed the rest of the property, then he proceeded to 
tell the licensee that he and his wife agreed it was the perfect property 
for them.


Do not let the poor condition of a property stop you from showing 
it to buyers. Instead, point out that the property has the features the 
buyers want and prepare them for the required “fix-up” work. This is 
a good reason for you to have some high-quality handymen and con-
tractors on your “home sale team.” You may find a “fixer upper” that 
meets much of the criteria of a buyer but may need cosmetic work such 
as paint, light carpentry, and yard work. If you know people who do 
these things, tell your buyer about the opportunity and that you know 
people who charge reasonable prices for making the needed repairs.


•	 Be fully prepared before showing any property.
•	 Know every listing in the area that is in your buyer’s price range. 


Be familiar with bus routes and schedules.
•	 Know the location of the area’s shopping centers, recreational 


facilities, and places of worship.
•	 Have an accurate knowledge of school boundaries (be careful with 


this one as they sometimes change and can be a very important 
issue with many families). It is best to give them the phone num-
ber and/or Internet site of the local school district office.


•	 Know your buyer’s price range and do not show them properties 
they cannot afford.


•	 Map out your property tour in advance so you know where you 
are going.


Some licensees knowingly show unsuitable properties to buyers, just 
to make a certain property seem better than it really is by comparison. 
This is not ethical as it doesn’t give the buyers a true picture of prop-
erty values in a given area. It is certainly all right to save the best for 
last as long as all the homes you’ve shown have been within the search 
criteria the buyers have given you.


Show and sell positive attributes of the neighborhood while being 
careful to disclose any material facts (positive or negative) that may 
influence a decision to buy. As you go from home to home, drive past 
as many amenities such as shopping centers, parks, golf courses, and 
other areas of interest as you can. Don’t avoid anything you consider 
a negative influence in a neighborhood as this is concealment and may 
be grounds for legal action. You certainly should not violate the Civil 
Rights Act of 1968 by engaging in any kind of racial steering.
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As you go through a neighborhood, point out any recent sales. 
This will help buyers get comfortable with current home values in a 
given area.


When you are going through each home, let the buyers go ahead 
of you. If you lead, you cannot see their reaction to the home and 
they will often focus on you instead of some of the home’s best 
features.


Do not go into bedrooms with the buyers if possible. You help to 
fill up a room when you are in it and tend to make it feel smaller than 
it really is. With the exception of master bedrooms with large bath-
rooms, being in there serves no purpose. You can maintain visual and 
verbal contact from the door.


Ambiance is everything. Ask the sellers to be away during the show-
ing to allow the buyers to feel at home and to ask you questions about 
the property. It also helps if the home’s drapes and curtains are open, 
allowing in as much natural light as possible. Selective lighting with 
lamps and chandeliers is also very effective in creating a mood that will 
make the buyers feel at home.


Do not park your car uphill unless it is necessary. Getting in and 
out of the car is difficult when it is facing uphill and your buyers will 
tire sooner. Parking across the street from the property whenever pos-
sible gives the buyers a chance to take in the entire property as they 
walk toward it.


Always show professional courtesy to the property owners. If you 
pull up in front of a home and your buyers decide they hate it already 
and don’t need to see it, tell them you need to either call or go to the 
door and cancel the showing. Don’t leave the sellers in limbo, waiting 
for you to show up.


At times you may be showing only two or three homes, while other 
times, such as when you are with an out-of-town buyer, you may be 
looking for an entire day. Watch your buyers for signs of fatigue or 
hunger. If you even remotely feel they may need a rest or some food, 
ask if they would like to take a break at a restaurant. (Fast-food places 
are all right for this, but not always the best choice, depending on the 
buyers.)


Be sure to give the buyers their space and, as appropriate, give 
them time in a room alone. It is a more intimate setting for them that 
way and they will experience a nicer feeling about the home. They may 
also need time to discuss personal issues.


If your buyer brings along a friend, instead of being resentful 
include the friend in any discussions and ask for her input. See Figure 6.3 
for more rules of professional conduct on showing a home.
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6.7 BuYinG siGnals
As you are looking through each home, watch for buying signals. These 
are usually in the form of questions or actions that indicate an interest 
in the property. Some buying signals include:


•	 Lingering for a long time in one room, either sitting down or 
walking about.


•	 Returning to a particular room several times and lingering for a time.
•	 Gently rubbing the kitchen cabinets or the countertop. 
•	 Asking if certain pieces of personal property stay with the home.
•	 Inquiring about property taxes.
•	 Pacing off rooms or asking you for room dimensions.


fiGuRE. 6.3 Rules of Professional Conduct.
• When showing a home, leave it exactly as you found it. Drapes and other win-


dow coverings, inside doors, and lights should all be left just the way you found
them. Double-check all outside doors to see that they are locked. Secure pets as
they were when you arrived and replace the key in the keybox.


• If someone else is showing the property when you arrive, wait in the car or
an inconspicuous place until the other salesperson and her clients have left
before you enter the property.


• If a listing specifies that it is shown by appointment only, never take a cus-
tomer to the door unannounced. If you unexpectedly come upon a property
that your client wants to see, call the listing agent from your cell phone or
leave the client in your car while you go to the door, explain the situation to
the homeowner, and ask for permission to see the property now or in a
short time. If it is not convenient for the owner at that time, do not argue
with them.


• Abide by any special showing instructions in the MLS printout of the listing,
such as special showing hours or a certain number of hours advance notice
prior to showing.


• Treat each home as you would want others to treat your listings. If you sense
something is amiss, such as water leaks and doors open when you arrive, call
the listing agent and report your findings.


• Leave your business card at each property and/or use the sign-in sheet that is
provided at the property. This is a courtesy to both the homeowner and the
listing agent. It is a good idea to write “previewing” or “showing” on your card.


• Never enter a home with a lit cigarette, pipe, or cigar and do not light one
while you are in someone’s home.


• Do not embarrass an owner or hurt her feelings by making uncomplimentary
remarks about the property’s price, its condition, or its furnishings. The
owner may be within earshot.


• When you call another real estate firm for information about a listing, identify
yourself and your company immediately.


Source: © 2015 OnCourse Learning
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•	 Verbally placing furniture in various rooms.
•	 Asking about the seller’s motivation to sell.


All of these signals indicate an interest in the property. That’s not 
to say the buyers will buy the particular property, but it shows they 
are clearly interested. When you experience these types of behaviors, 
start to explore the depth of the buyers’ interest by asking open-ended 
questions that require more than yes or no answers.


If you overhear the husband and wife mentioning that the dining 
room looks pretty big, ask them how they think their dining room 
set would look in that room. If you notice the children looking long-
ingly at the swing set in the backyard, check to make sure there aren’t 
any pets in the yard and ask them if they would like to check out the 
yard and try out the swing. If you notice the wife gently rubbing the 
countertop, ask if she can picture entertaining friends and family in the 
kitchen.


By asking these types of questions, you are selling the benefits of a 
home, not just its features. People notice features, but they buy ben-
efits. A home office is a feature, but a spouse who works long hours 
may see a real benefit in bringing some of that work home so she can 
be around the family while taking care of business. Bring it to their 
attention.


Stay keenly aware of the buyers’ reaction to each home. Don’t try 
to sell features you find impressive. Just point them out if the buyers 
have missed them and ask for their opinion. If what you say creates 
interest, then use the feature/benefit dialogue to enhance the value of 
the feature to the buyers.


It’s also a good idea to involve children in the process. Ask their 
opinions about things that would seem to interest children of their 
ages, such as asking the teenage daughter if she would enjoy having 
her friends over for a swim party or which bedroom she would call her 
own and how she would decorate it.


You will sometimes see buying signals in more than one home. If 
you experience this, ask questions that make the buyers stop and com-
pare one home to another such as:


•	 Do you think your dining room set would look better in this home 
or in the one on Elm Street?


•	 Which yard do you feel will better accommodate the pool you 
want, this home or the one on Bradshaw Street?


•	 I know you entertain quite a bit. Does this home have the best 
kitchen/family room/patio mix or is the Madison Avenue home 
better?
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Summary
Working with buyers often starts with an ad call, Internet inquiry via 
e-mail, or sign call to your office. You must know the inventory well 
and be prepared to talk about several properties with a potential buyer 
by having brochures or fliers on “switch properties” readily available. 
You must also reply to Internet inquiries almost immediately or you 
may lose a potential buyer.


Do your best to get the names and addresses of callers and ask 
them questions to assess their needs. Tell them about other properties 
that are also available in their price range to help create interest and 
get an appointment.


If possible, have each caller contact a lender for financing  
pre-approval before your first meeting. If you are unable to do so, 
pre-qualify the caller yourself prior to showing any homes. Ask about 
her needs and wants and have several properties ready to show. Have 
callers read and sign the agency disclosure form as early as possible and 
explain the benefits of working with you under a Buyer Representa-
tion Agreement (BRE). Become familiar with the advantages of all 
three Buyer Representation forms.


Watch for buying signals. If you see them, ask open-ended questions 
to help the buyers see the benefit of proceeding with a purchase con-
tract. Involve the entire family, including the children, in the decision-
making process.


Important Phrases and Terms
Ad calls
Back-end ratio
Buyer needs assessment
Buying signals
Contingency release clause
Floor time


Front-end ratio
Pre-approval
Pre-qualify
Sign calls
Switch properties


Class Discussion Topics


1. Role-play an inquiry about one of your office listings with another 
student. Your goal is to get the caller’s name, telephone number, 
basic needs, and a firm commitment to meet with you to look at 
property.


2. Role-play a first appointment with another student.
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3. Role-play a property showing in which the buyers show interest 
in the remodeled kitchen, the bathrooms, and the swimming pool.


4. Role-play a situation in which you present the agency disclosure 
form and the Buyer Representation Agreement (BRE).


5. Role-play talking a buyer out of waiting to list her home until she 
has found a replacement.


Chapter 6 Quiz
 


1. Someone calling about a newspaper ad
a.  already knows the area where the 


home is located.
b.  is very likely to buy that particular 


home.
c.  usually does not want to give their 


name and phone number.
d.  is satisfied with the home’s 


architectural style.


2. Which of the following is the best source 
of new customers for a new licensee?
a. Floor time
b. Open House
c. Referrals
d. Renters


3. Which of the following is the proper 
response to a caller inquiring if a 
property has a view?
a. No, it doesn’t.
b.  I’m not sure, let’s go look at it.
c.  Is a view important to you?
d. Yes, it does.


4. Which of the following is a good policy 
in handling a phone inquiry?
a.  Agree to meet the caller at the 


property for the first appointment.
b.  Give the caller whatever information 


they want.
c.  Ask if the caller has a home to sell 


before purchasing.
d.  Give the caller only enough 


information to create interest in 
seeing the property.


5. When is the best time to present the 
agency disclosure agreement to a new 
buyer?
a.  At the earliest opportunity after 


an ongoing relationship has been 
established.


b.  Just prior to filling out the purchase 
agreement.


c. When escrow is opened.
d.  The very first time you meet them.
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6. Which of the following is not a buying 
signal?
a.  Returning several times to or 


lingering in a room.
b.  Taking a cursory look through the 


property and leaving quickly.
c.  Running a hand over the countertop 


or along the cabinets several times.
d.  Asking if the refrigerator stays with 


the property.


7. What should you do when you are 
finished showing a home?
a.  Return the home to exactly the same 


condition as you found it.
b.  Let the cat outside to get some 


exercise.
c.  Flush your cigarette butt down the 


toilet after you are finished with it.
d.  Leave the door unlocked for the 


owners for when they get home.


8. What should you do when calling 
another real estate company about the 
availability of one of its listings?
a.  Pretend you are a buyer so you get 


more information.
b.  Identify yourself and the company 


you are with.
c.  Ask to speak to the listing agent 


only.
d.  Ask to speak to the branch manager 


about the property.


9. What should you do if you arrive at a 
home and another licensee is already 
showing it?
a.  Show the property but stay as far 


away from the other licensee as 
possible.


b.  Let the licensee know she needs to 
speed it up as you have your own 
timetable to meet.


c.  Wait in an inconspicuous place until 
the other licensee is through, and 
then show the home.


d. Come back later.


10. What should you do if the buyers 
bring their children along to see the 
property?
a.  Ask the children to be as quiet as 


possible.
b.  Give the children some of the 


resident’s toys to play with.
c.  Leave the children in the car.
d.  Involve the children by asking their 


opinion.


BK-OCL-HERD_SOUTHSTONE-150131.indb   194 7/10/2015   5:20:54 PM








BK-OCL-HERD_SOUTHSTONE-150131.indb   195 7/10/2015   5:20:54 PM








196


©
 S


hu
tte


rst
oc


k /
 Ir


ian
a S


hi
ya


n
sTuDEnT lEaRninG ouTCoMEs
Upon completion of this chapter, the student will be able to:
•	 Describe and demonstrate methods of borrower loan pre-qualification.
•	 Identify and differentiate institutional and conventional lenders.
•	 Compare and contrast sources of real estate financing.
•	 Recognize and describe types of mortgages and trust deeds.
•	 Describe the purpose of secondary financing.
•	 Demonstrate an understanding of real estate financing regulations.
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7.1 an aPPRaisal oR an EsTiMaTE of valuE?
Until the mid-1980s, real estate licensees who analyzed property val-
ues routinely called their analyses appraisals. After the savings and loan 
meltdown of the 1980 and 1990s, the federal and state governments 
mandated major changes in the lending industry and legislated that 
appraisers be certified by taking a number of state-approved courses. 
One change was that people who were not certified and licensed as 
appraisers could not use the term “appraisal” to define their value esti-
mates. As a result, they may use only terms such as estimate of market 
value or Comparative market analysis (CMA).


7.2 finanCinG souRCEs
Americans on average spend more than 20 percent of their income on 
renting or purchasing real estate; in California, because of its relatively 
high prices, most people spend much more. Because relatively few peo-
ple pay cash for their real estate, most real estate transactions depend 
on funds from various lending sources when the transaction takes place.


Money to finance real estate transactions is made available through 
two primary money market areas: (1) indirectly from lending institutions 
and (2) directly from someone who has saved the money. To best serve 
customers and clients, a licensee must be constantly aware of the sta-
tus of the money markets on national, regional, and local levels. Get to 
know as many of the lenders in your area as you can and become aware 
of their policies concerning interest rates, discount (percentage) points, 
loan origination fees (often called points), and other lending costs.


7.3 PRiMaRY anD sEConDaRY finanCinG
The date of recording at the county recorder’s office is the sole 
determining factor as to the “position” of a trust deed. The one 


REal EsTaTE finanCinG
7


Chapter
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first recorded is considered in first or primary position; all others  
are considered to be junior liens and are subordinate. Because there is 
a direct relationship between the order of recording and the element 
of risk to the lender, primary financing generally has lower interest 
rates than junior loans. They are the first ones to be repaid if the bor-
rowers default.


Any junior trust deed is considered secondary financing. The 
holder of a second trust deed bears a greater risk than the holder 
of a first trust deed. Therefore, second trust deeds customarily bear 
higher rates of interest. In the event of a default on the first trust 
deed, the holder of the second trust deed must either cure the 
default by making up all of the delinquent payments, plus interest 
and late charges, and then foreclose on the second or wait until the 
foreclosure sale and bid cash for the property. If the holder of the 
second trust deed fails to do either, she may lose part or all of her 
investment.


Whereas primary financing refers to first trust deeds, the primary 
mortgage market refers to loans being made directly to borrowers that 
are secured by either first or second trust deeds and is called the retail 
market. The secondary mortgage market refers to the sale of existing 
mortgages and trust deeds to various types of investors.


Three agencies, Fannie Mae, Ginnie Mae, and Freddie Mac, are 
responsible for creating and establishing a viable secondary mortgage 
market. Their operations have created a national securities market for 
the sale of real estate debt instruments by the originators to second-
ary institutional buyers. Selling the loans frees up capital to create 
more real estate loans. The secondary mortgage market also mini-
mizes the effects of regional cycles and redistributes the funds from 
wealthy areas to cash-poor areas of the country.


fannie Mae
fannie Mae, formerly the Federal National Mortgage Association 
(FNMA), was established to stimulate the secondary mortgage market 
by buying Veterans Affairs (VA)-guaranteed loans and Federal Hous-
ing Administration (FHA)-insured loans made by private lenders. 
Fannie Mae evolved into a private, profit-oriented corporation that 
markets its own securities and handles a variety of real estate loans. 
These loans are usually purchased at a discount and are resold to other 
private lenders or investors. Having this ready source of money avail-
able to purchase their loans helps stabilize the market and gives lenders 
a sense of security, encouraging them to make more loans. http://
www.fanniemae.com/portal/index.html
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Ginnie Mae
Ginnie Mae (originally Government National Mortgage Association—
GNMA) is a wholly owned government institution. The Housing and 
Urban Development Act of 1968 split FNMA into two agencies—
Fannie Mae and Ginnie Mae—to promote home ownership. Today, 
as a result of a government reorganization to prevent insolvency in 
2008, Ginnie Mae securities are the only mortgage-based securities 
(MBS) backed by the “full faith and credit” of the U.S. government. 
Although Ginnie Mae does not actually guarantee the loan, it does 
guarantee the payment of principal and interest to institutional hold-
ers of mortgage-backed securities worldwide. http://www.ginniemae 
.gov/pages/default.aspx 


freddie Mac
Freddie Mac, formerly the Federal Home Loan Mortgage Corpora-
tion (FHLMC), was founded with money provided by twelve Fed-
eral Home Loan Banks when new mortgage loans could not be made 
because money was flowing out of the savings and loan (S&L) associa-
tions. Freddie Mac created needed funds by offering its own securities, 
backed by Ginnie Mae and its pool of mortgages. This gave the S&L 
associations a secondary mortgage market for selling their conven-
tional loans. Freddie Mac, now a profit-oriented corporation, buys 
loans that have been closed within one year at specified discount rates. 


In 2008, as adjustable-rate loans began to increase from the start 
rate to the much higher long-term interest rate, foreclosures of U.S. 
homes skyrocketed due to the deepening recession. As homes were 
foreclosed and portfolio losses mounted, all major buyers of loan 
portfolios backed by U.S. mortgages stopped buying them, and Fan-
nie Mae and Freddie Mac stepped in to keep the money supply flow-
ing; however, the extent of the foreclosure problem became so large 
that both agencies were soon out of money and in very poor financial 
shape. The federal government stepped in and took over both agen-
cies and put hundreds of millions of dollars into each agency, thereby 
allowing them to continue operating. http://www.freddiemac.com/


federal agricultural Mortgage Corporation
The Federal Agricultural Mortgage Corporation, or Farmer Mac, was 
government chartered, but it is now a stockholder-owned, government-
sponsored enterprise (GSE) that provides a secondary mortgage market 
for farm and rural housing, ranchers, and rural utilities. https://www.
farmermac.com/
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7.4 ConfoRMinG vERsus nonConfoRMinG loans
A lender who makes a loan either keeps the loan in its portfolio or 
sells it in the secondary mortgage market. Loans that are kept by the 
lender are called portfolio loans. Loans that are sold are called non-
portfolio loans. Conforming loans are conventional loans that meet 
the underwriting standards for purchase by Fannie Mae or Freddie 
Mac. These are either fifteen- or thirty-year loans and are not assum-
able. They have strict guidelines regarding down payments and maxi-
mum loan amounts. Because the conforming loan limits are adjusted 
annually, and as a result of the American Recovery and Reinvestment 
Act of 2009, conforming loan limits in California now vary between 
$417,000 and $729,750 for a single-family residential loan. Check 
with your loan broker for current rates. Since there is a ready market 
for the sale of these loans, lenders are willing to make them and to 
purchase them on the secondary mortgage market. Because conform-
ing loans must meet strict underwriting requirements, interest rates 
charged on conforming loans are generally less than those charged for 
nonconforming loans.


Any loans with an initial principal balance in excess of the cur-
rent conforming limits are considered nonconforming or jumbo loans. 
Another reason jumbo loans usually carry a higher interest rate is that 
they must be held or warehoused until the lender has accumulated a 
multimillion-dollar portfolio of them. In past years, such portfolios 
have been sold as a block to entities such as the California Teachers 
Association Pension Fund or other large private investors. 


7.5 TYPEs of lEnDERs
The two groups of lenders are institutional and noninstitutional.


institutional lenders
institutional lenders are commercial banks, savings associations, life 
insurance companies, credit unions, or any lending institution whose 
activities are regulated by law.


Commercial Banks
In California, commercial banks are either state chartered or feder-
ally chartered and are regulated by state or federal laws, respectively. 
They tend to favor short-term loans, such as consumer loans and 
auto loans, and follow relatively conservative lending practices. Their 
real estate loans are generally for 80 percent of the appraised value of 
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the property or less, and borrowers with less than a 20 percent down 
payment are usually required to buy private mortgage insurance (PMi). 
The homeowner may request cancellation of the PMI when: 


•	 she can produce an appraisal showing that the loan balance is less 
than 75–80 percent of the property’s value 


•	 there has not been a late payment in the prior year
•	 the PMI is past a minimum of 24 months


Banks seldom allow any secondary financing when making a new 
purchase-money loan but are active in the hard-money second loan 
(loan based on the value of an asset, not on a borrower’s credit) and 
equity line markets. Note: Any loan placed on a property after the 
purchase escrow has closed is considered a hard-money loan and may 
be exempt from the protections of the California Anti-Deficiency 
statute.


Commercial banks make a variety of loans, including equity lines 
of credit, auto loans, and loans to their business customers. They have 
a strong preference to make loans to their own customers because this 
creates a banking relationship and helps create more depositors. They 
also have a strong preference to sell their real estate loans and retain 
the servicing of the loan for a fee.


Savings Associations
With the passage of the Financial Services Modernization Act of 1999, 
savings associations became savings banks and were then merged into 
large financial holding companies. Originally, these institutions were 
intended to promote thrift through savings and thereby promote home 
ownership. Interest paid on savings was usually somewhat higher than 
that paid by commercial banks. The deposits were invested primarily 
in residential mortgage loans, home repairs, and construction loans.


Savings associations were chartered either by the federal govern-
ment or the state of incorporation and were regulated on a national 
level by the Office of Thrift Supervision (OTS). Savings banks remain 
a principle source of mortgage funds in California.


Life Insurance Companies
The lending policies of life insurance companies are governed by 
the laws of the state in which the company is chartered and origi-
nated, the availability of loan funds, and the policies of the company’s 
management.


Insurance companies supply most of the large loans that are nec-
essary for commercial properties, industrial properties, hotels, and 
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shopping centers. In California, they make loans for up to 75 percent 
of a property’s value. Their commercial real estate loans are generally 
for twenty-five to thirty years.


Although insurance company loans are often assumable (do not 
contain a due-on-sale clause) and often have a lower interest rate than 
the commercial banks or savings associations would charge, the insur-
ance companies often require an equity position as a limited partner as 
a condition of making the loan. In the mid-1980s, the lending prac-
tices of insurance companies were a major factor to the overbuilding of 
office buildings and shopping centers that took place in many areas of 
the country.


noninstitutional lenders
Noninstitutional lenders generally include any lender not government 
regulated, such as university endowment funds, private lenders, pen-
sion funds, and seller carryback financing. 


Mortgage Bankers
Mortgage bankers, also called mortgage companies, can be licensed in 
California by either the Department of Corporations or the Bureau of 
Real Estate.


Mortgage bankers make loans using their own funds and usually 
resell the loans to institutional lenders on the secondary mortgage 
market. They are currently the largest single source of new residential 
loans made in California.


Mortgage bankers generally resell the loans they make and rely 
primarily on loan origination fees and loan servicing fees as their main 
sources of income. If they believe mortgage rates are about to drop, 
they often hold loans and resell them later at a premium above face 
value.


Most mortgage bankers only make a nonconforming loan when 
they have a ready buyer for such a loan.


Real Estate Investment Trusts
Created in 1960, the real estate investment trust (REIT ) encourages 
small investors to pool their resources with others to raise venture capi-
tal for real estate transactions. To qualify as a REIT, the trust must have 
a minimum of 100 investors and 95 percent of the trust’s income must 
be distributed to its investors annually.


Most REITs are mortgage trusts that invest all of their money in 
mortgages. In addition, there are many equity trusts that invest solely 
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in real property ownership and hybrid trusts that invest in both mort-
gages and property ownership. https://www.reit.com/investing/
reit-basics/what-reit


Credit Unions
While limiting their lending to members only, credit unions are a 
good source of secondary financing and equity lines of credit. Some 
offer first and second trust deed loans as well. http://www.cuna 
.org/


Pension Funds
Although pension funds are used to invest primarily in stocks, they are 
becoming a more important factor in the mortgage market. They are 
a major purchaser of home loans originated by mortgage bankers, but 
they mostly lend on large projects. They also make direct loans but 
work through a third-party loan originator.


Seller Carryback Financing
When conventional financing is too costly for a buyer or is simply not 
available, an owner can often be persuaded to carry back a first or 
second trust deed on a property to facilitate a sale. If the seller does 
not need the money and the buyer will pay an attractive rate of inter-
est, the seller is a likely candidate for carryback financing. In tight 
money markets, seller carryback financing is often the only source of 
financing available.


Generally, seller carryback financing is structured to meet the needs 
of both buyers and sellers. Such loans are generally fixed-rate loans 
with payments amortized over a thirty-year period, but with a due 
date from five to seven years for first loans and interest-only loans and 
from three to five years for second loans. Most owners are not inter-
ested in tying up their money for longer periods than that; however, 
when their loan matures, if prevailing certificate of deposit rates and 
other investments are yielding a lower return than the note that they 
carried back, they are often open to rewriting the loan for a shorter 
time period. Care must be taken to always recommend in writing 
that the sellers seek legal counsel before committing to a seller carry-
back. There are now federal guidelines that must be complied with in 
the use of seller carryback financing. Because they may be subject to 
change, they are not discussed in detail here. Just be sure to familiar-
ize yourself with them prior to advising a seller to carry back any sort 
of financing.
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Real Estate Brokers
According to the Mortgage Loan Brokerage Law, a mortgage loan broker 
is a person who acts for compensation in negotiating a new loan and who 
must be licensed as a real estate broker or salesperson. Real estate bro-
kers who negotiate mortgage loans under the Mortgage Loan Brokerage 
Law are limited in the amount that they may charge as a commission for 
arranging the loan and for costs and expenses of making the loan. First 
trust deed loans of $30,000 or more and second trust deeds of $20,000 
or more are not covered under the scope of the law, but commissions 
and expenses are negotiable between the broker and the buyer.


Maximum commissions allowed under the Mortgage Loan 
 Brokerage Law are as follows:


•	 First trust deeds of less than $30,000—5 percent of the principal 
if less than three years; 10 percent if three or more years


•	 Second trust deeds of less than $20,000—5 percent of the prin-
cipal if less than two years; 10 percent if at least two years but less 
than three years; 15 percent if three or more years


If the loan falls within the scope of the law, the expenses of making 
the loan that can be charged to the borrower, such as appraisal fees, 
title and escrow fees, recording and notary fees, and credit reporting 
fees, cannot exceed 5 percent of the principal loan amount; however, 
if 5 percent of the loan is less than $390, the broker may charge up 
to that amount. Regardless of the size of the loan, the borrower can-
not be charged more than $750 for costs and expenses. In no event 
may the $750 maximum be charged if it exceeds the actual costs and 
expenses incurred.


As most loans arranged by mortgage brokers are well above the 
limits established by the law, these limitations on loan costs and 
commissions seldom become an issue and the lender can negotiate 
whatever the market will bear in the way of costs and commissions, 
provided that the loans exceed the $30,000 and $20,000 thresholds, 
respectively.


Mortgage brokers generally do not service the loans they arrange, 
and because they are essentially middlemen, they must be careful to 
see that the security for the loans satisfies the lender’s criteria.


Real Estate Brokers—Scope of Lending Activity
Real estate brokers can engage in three distinct areas of lending activity.


1. Hard money makers and arrangers. Articles V and VII of the 
real estate law deal primarily with hard money loans in which  
the mortgage broker acts as an intermediary who brings lenders and 
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borrowers together. This activity is commonly known as mortgage 
brokerage and the real estate licensee is acting as a mortgage broker.
 The loans are made not in the broker’s name but in the name 
of the lender. Most hard money loans are equity loans rather than 
purchase loans, and therefore the borrowers are not protected  
under the anti-deficiency ordinance. In the event of a foreclosure 
in which the sale proceeds do not satisfy the loan amount, the  
lender may look to the borrowers’ other assets. http://
en.wikipedia.org/wiki/Hard_money_loan


2. Third-party originators. Third-party originators prepare loan 
applications for borrowers, which they submit to lenders. They 
may be dual licensees or the licensee of either the borrower or 
the lender. Trusts, pension plans, and out-of-state lenders who 
wish to invest directly in California loans frequently use third-
party originators. Thus, lenders who are not prepared to take loan 
applications in California can be direct lenders rather than having 
to purchase loans that others originated in the secondary mort-
gage market. They deal primarily in purchase money loans.


3. Mortgage bankers. Not all mortgage bankers are real estate bro-
kers. Some mortgage bankers are licensed under the California 
Residential Mortgage Lending Act, administrated by the Depart-
ment of Corporations. A mortgage banker must elect which 
license to operate under. Thus, California has two state agencies, 
the Department of Corporations and the Bureau of Real Estate, 
regulating the same type of activity, depending on which license 
the mortgage banker has chosen.


On July 30, 2008, Congress passed the Housing and Economic 
Recovery Act (HERA), a major new housing law. A key component 
of this legislation is the SAFE Act or Secure and Fair Enforcement 
Mortgage Licensing Act. Its purpose is to establish a nationwide 
mortgage licensing system. See http://www.gpo.gov/fdsys/pkg/
PLAW-110publ289/pdf/PLAW-110publ289.pdf for more information 
on HERA. See http://mortgage.nationwidelicensingsystem.org/
Pages/default.aspx and http://www.ffiec.gov/safeact.htm for more 
information on the nationwide mortgage licensing system. 


7.6 TYPEs of loans
Real estate financing used to be simple. The loan officers would drop off 
loan applications at the real estate offices and when an agent sold a prop-
erty, she met with the buyers and completed the loan “app” and took it, 
along with the purchase contract and the preliminary title report, to the 
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loan officer. A couple of days later, the loan was approved. All of that has 
changed drastically in the past several years, and although the majority 
of one- to four-family dwelling units are still financed by conventional 
loans, the choice of a loan is no longer an easy one. Both buyers and sell-
ers must be aware of the types of loans currently available, including the 
loan that best suits their particular needs and even where to go or who 
to see for financing. Many real estate firms are jumping on the “one-stop 
shopping” bandwagon and affiliating with lenders and title companies, 
so the “lending landscape” is changing at a rapid pace.


Conventional loan
A conventional loan is any loan not backed by the government. The 
advantages of conventional over government-backed loans are that 
conventional loans usually have a shorter processing time and involve 
less red tape. Because of the more stringent underwriting standards 
applied to government-backed loans, they do not have the flexibility 
of conventional loans and borrowers can usually get a higher loan 
amount with conventional financing. More loan products are also 
available to borrowers using conventional financing than to those 
using government-backed loans.


In past years, many lenders made conventional loans with zero 
down payment, an 80 percent first loan, and a 20 percent second loan. 
The first loan was amortized over thirty years and the second loan, 
usually made by the same lender, was amortized over fifteen years. The 
advantage of this type of financing is that the borrower obtained both 
loans with little or no loan fee at an attractive interest rate with no 
PMI (because the first loan is only 80 percent of the value, it is not 
required) and often with no prepayment penalty. As might be expected, 
current economic conditions have severely curtailed this type of loan.


Borrowers should compare loans and lenders on the 
following basis:
•	 Interest rate offered (variable or fixed)
•	 Loan costs and fees charged
•	 The existence of any prepayment penalties
•	 Length of the loan (longer-term loans have lower payments)
•	 Loan-to-value (LTV) ratio or the percentage of the appraised 


value the lender will lend. This determines what the down 
payment must be.
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Government Participation loans
Three types of government-backed loans are va-guaranteed loans, Cal 
vet loans, and fHa-insured loans. A comparison of these types of loans 
appears in Figure 7.1.


fiGuRE 7.1 Government Home Loan Program.


GI (VA) Cal Vet FHA


Who is eligible? U.S. veterans California residents who
meet the veteran
requirements


Anyone who qualifies


Type of loan Guaranteed Contract of sale Insure (initial premium may be
financed)


Points and fees Negotiable loan fees
plus a funding fee from
1% to 2%


Up to 1% origination fee plus
possible mortgage insurance


Loan fee 1%


Who makes the
loans?


Approved lending
institutions


Calif. Dept. of Veterans
Affairs (mortgage brokers
can originate loans)


Approved lending institutions


Interest rates Negotiable Rates may vary* Negotiable


Term Maximum 30 years 40 years, but usually 30 Usually 30 years


Maximum you
can pay for
a home


Loan cannot exceed the
appraisal


Cannot exceed the Cal Vet
appraisal (certificate of rea-
sonable value [CRV])


No limit


Maximum loan No money down, max-
imum $417,000; loan
cannot exceed CRV


Single-family, maximum
$250,000


1 unit $172,632
1 unit $312,895
for high-cost counties


Down payment None required 2% Approximately 3% (see FHA
section for special programs)


Secondary
financing


Generally not allowed
at purchase, but can be
placed later


Yes, but the 1st and 2nd
cannot exceed 90% of the
CRV


Not allowed at purchase, but
can be placed later


Prepayment fees None 6 months’ interest on origi-
nal loan amount during first
5 years


None


Assumability Loans before 3/1/88 are
assumable; subsequent
loans require buyer to
qualify


Assumable with prior Cal
Vet approval


Loans before 12/15/89 are as-
sumable; subsequent loans are
assumable with FHA approval


*Check the Cal Vet website at http://www.calvetpurchase.com/calvet_rates.htm


Source: © 2015 OnCourse Learning
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Department of Veterans Affairs
The Servicemen’s Readjustment Act of 1944, commonly referred to 
as the GI Bill, was intended to assist veterans returning from overseas 
after World War II to make the necessary readjustment to civilian life, 
particularly through the acquisition of homes. The VA does not make 
loans; it guarantees a portion of the loan made by a lender. On most 
VA loans made in California, the VA guarantees 25 percent of the loan, 
up to the maximum loan amount; however, there is a sliding scale that 
the VA will guarantee that goes as high as 40 percent of the loan for 
lesser-priced properties. As these limits change from time to time, real 
estate professionals that use this program to help their buyers obtain 
financing should periodically check with a lender that makes VA loans 
to stay current on the guarantee limits.


The largest VA loan that does not require a down payment in  
California varies between $417,000 and $962,500, depending on the 
county. Department of VA loans can be used:


•	 to refinance existing mortgage loans for dwellings owned and 
occupied by veterans


•	 to buy or build a home or business property
•	 to purchase a farm or farm equipment
•	 to alter, repair, or improve real estate
•	 to purchase a mobile home


To qualify for a VA-guaranteed loan, an individual must have had 
at least 181 consecutive days of active duty service in the military. A 
VA-approved appraiser evaluates the property.


Although the amount of the loan is not regulated, the amount of 
the guarantee is. The loan cannot exceed the appraisal, which is com-
monly known as the certificate of reasonable value (CRV).


It once took an act of Congress to adjust the VA loan interest 
rate. This was very cumbersome and lenders would regularly charge 
“discount points” to make up for interest they lost on VA loans that 
were made at less than prevailing conventional rates. The buyer was 
not allowed to pay these discount points, so the seller had to pay 
them. The VA interest rate can now freely move with market condi-
tions, and although discount points are still with us, they are not 
often charged.


A veteran may reuse her VA loan, once it has been repaid in full 
or formally assumed by another veteran; however, the VA funding 
fee is increased by an additional 1 percent. Veterans with service- 
related disabilities are exempt from paying funding fees. http://
www.va.gov/
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Cal Vet Loans
The California Farm and Home Purchase Program, or Cal Vet loan 
program, allows California veterans to acquire suitable farm or home 
property with low-cost financing. The state of California actually 
lends the money rather than guaranteeing or insuring payments.  
The property is acquired by the state, which then sells the property 
to the California veteran under a land contract or contract of sale. The 
state retains legal title while the buyer retains “equitable title and right 
to possession” until the land contract is paid in full. Some features of 
Cal Vet loans are the following:


•	 The state raises the funds for Cal Vet loans by issuing tax-exempt 
bonds.


•	 Cal Vet loans have an adjustable interest rate that cannot exceed 
7.5 percent.


•	 Cal Vet loans can be arranged through lenders that have been 
approved to make them.


•	 Mortgage brokers who originate and process Cal Vet loans receive 
a 1 percent loan origination fee and a $350 processing fee.


•	 A Cal Vet loan requires a 2 percent down payment. The interest 
rate is pegged at a given interest rate for a home and 1 percent 
higher for a mobile home in a rental park. There is a special pro-
gram for lower-income, first-time homeowner veterans at a lower 
interest rate. As the “pegged” interest rate and maximum loan 
amount is adjusted from time to time, you will need to verify what 
the current rate and maximum loan amount is before working 
with a California veteran who uses this program.


•	 Cal Vet loans are processed under VA guidelines. The loans are 
available to peacetime as well as wartime veterans and active duty 
military personnel. https://www.calvet.ca.gov/HomeLoans


Federal Housing Administration
The purposes of the FHA are clearly stated in its preamble to “encour-
age improvement in housing standards and conditions, to provide a 
system of mutual mortgage insurance and for other purposes.”


To further these purposes, two divisions were formed: Title I and 
Title II. In general, the following types of loans are available:


•	 Title I loans for modernization, repairs, or alterations on existing 
homes.


•	 Title II loans for purchase or construction of residential housing 
come under Section 203(b) of Title II, and Title II accounts for most 
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loans for one- to four-unit family residences. FHA 203-C loans are 
specifically for one- to four-unit homes that need substantial repairs. 
The amount loaned for repairs is added to the loan amount.


FHA loans provide high LTV ratios based on appraisal, which can 
go as high as 98.75 percent.


The maximum FHA loan for a single-family residence varies by 
region, which for 2014 is from $271,050 to $625,500 in California, 
but the purchaser must have a minimum down payment of 3 percent 
of the purchase price. FHA loan limits are subject to periodic change 
so be sure you have current information (https://entp.hud.gov/
idapp/html/hicost1.cfm).


The mortgage insurance premium (MIP) must be paid at the time 
of loan origination. Based on the down payment, an MIP is also added 
to the monthly payments for the duration of the loan.


Lenders may be authorized to make the underwriting decision 
that a particular loan qualifies for FHA insurance. This is known as a 
direct endorsement and it serves to reduce the loan processing time. 
https://fhagovernmentloans.org/index.htm


other Types of Mortgages and Trust Deeds


Blanket Trust Deed
With a blanket trust deed, the borrower uses more than one parcel of 
property as security for the loan. This type of document should con-
tain a release clause that allows the reconveyance or release of part of 
the encumbered property on repayment of a predetermined portion 
of the loan. Builders and developers regularly use these types of trust 
deeds with new subdivisions.


Open-End Trust Deed
An open-end trust deed allows the borrower to receive additional loan 
money up to a preapproved amount using the same mortgage or trust 
deed as security. Someone who is doing an extensive remodel of a 
structure would be a likely user of this type of loan. The advantage is 
that the borrower only needs to draw necessary funds and does not 
have to pay interest on the entire loan while not using all of the loan 
proceeds.


Wraparound Trust Deed


A wraparound trust deed, or all-inclusive trust deed (AITD), is used 
when it is impossible or impractical to obtain new financing or to 


BK-OCL-HERD_SOUTHSTONE-150131.indb   210 7/10/2015   5:20:59 PM








2117.6 Types of Loans


refinance an existing loan on a property. With a wraparound loan, 
the existing financing is left in place and the seller continues to 
pay on the existing loans while giving the borrower a new, larger 
loan, usually at a higher interest rate. The new loan is for the prin-
cipal balances on the existing loans, plus the amount of equity car-
ried back by the seller. In some instances, this allows the seller 
to earn interest on the lender’s money, provided the interest rate  
on the wraparound loan is higher than the “underlying” loan(s). 
The equity carried back by the sellers is in a junior position to 
the underlying loan(s). Be sure your sellers are aware of the risks 
involved in this type of financing.


If the existing loan or loans have an acceleration clause or due-
on-sale clause, a wraparound loan would be risky. This is because the 
underlying lender could demand immediate payment in full of their 
loan if they learned that the property had been partially or fully sold 
to another party without consent. As an agent, be careful using this 
type of financing. Always give full written disclosure of the inherent 
risks involved if there is an acceleration clause and be sure to state in 
the purchase contract who is responsible for the costs of refinancing 
and paying any prepayment penalties and other fees if the loan is called 
due by the lender.


If the property is not a candidate for new conventional financing 
because of its condition, type, or location, the risk of using wrapa-
round financing with an underlying loan containing a due-on-sale 
clause becomes even greater. If the lender calls the loan on the new 
buyer and she is unable to get new financing to pay the loan off, the 
buyer can lose the property to foreclosure and the lender will almost 
surely come looking for you, so do not do it!


Bridge Loan
A bridge loan, or gap loan, is an interim loan acquired by a buyer to 
have the funds necessary to close escrow on her new property prior 
to closing escrow on the property she is selling. This can sometimes 
occur when buying a new home and the buyer’s existing home has not 
sold or is sold and in escrow but hasn’t closed escrow yet. It essentially 
means that the buyer is carrying at least three loans (the old property 
loan, the new property loan, and the bridge loan) until her existing 
home closes escrow. Many lenders are reluctant to make bridge loans 
unless the customer’s existing home is already sold and most or all 
contingencies have been waived or unless the customer is strong finan-
cially. These types of loans usually have short terms and a much higher 
interest rate because of the inherent risk involved.
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Renegotiable-Rate Mortgages
Renegotiable-rate mortgages, also known as rollover loans, usually have 
payments based on a thirty-year amortization and a fixed rate of interest 
for the first five or seven years, at which time they become due and pay-
able in full. Only part of the principal balance is repaid during the life of 
the loan. The lender will usually rewrite the loan at the prevailing interest 
rate or the borrower can refinance with another lender. There is a risk to 
the borrower inherent in this type of loan. For example, if the existing 
lender decided not to renew the loan and money was very tight or the 
borrower had a bad payment history with the lender and the borrower 
could not get financing elsewhere, the borrower may not be able to pay 
off the lender and could stand to lose the property or be forced to sell it.


Reverse Mortgage (Reverse Annuity Mortgage)
Not used for home purchases, a reverse mortgage is a loan whereby 
the equity the borrower has in the home is converted into an annuity 
and the lender makes monthly payments to the borrower based on 
the amount of equity in the home and the borrower’s age. The loan 
increases with each monthly payment made to the borrower and is not 
repaid until the borrower dies or the property is sold.


A standard loan charges simple interest, that is, the interest for 
the previous month is paid with each payment and is charged on the 
principal balance only. A reverse mortgage, however, has compound 
interest whereby interest is charged on interest. Each month, when the 
lender makes a payment to the borrower, the loan balance increases 
by the amount of the payment and the interest due thereon. The next 
month’s interest will be based on the new larger balance created by 
each advance. In early 2014, the FHA took over administration of new 
reverse mortgages.


Piggyback Loan
A piggyback loan is sometimes shared by two lenders, where one takes 
the first position (greater security) and the second takes the higher risk 
with the secondary position. It is really a first and second trust deed in 
one instrument. In residential lending, this type of lending activity has 
routinely been replaced by the same lender committing to both a first 
and a second trust deed loan at the same time or a first trust deed loan 
and an equity line of credit at the same time.


Fixed-Rate Loans
Lenders were badly hurt by making long-term fixed-rate loans in the 
past and have a strong preference for making adjustable-rate loans 
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instead as they are a safer loan to make for the lender. The public has a 
strong preference for low-cost, fixed-rate loans, however, so the lenders 
readily make these loans to meet the demand of the consumers.


Because interest rates tend to fluctuate according to market demand 
for funds, periods of either stable low interest rates or periods of rap-
idly rising interest rates cause lenders to lose enthusiasm over making 
fixed-rate loans.


In the late 1970s and early 1980s, the United States was experi-
encing very high inflation and interest rates increased to record lev-
els. Many lenders, especially the S&L associations, had their capital 
invested in long-term fixed-rate loans. Lenders had to pay much higher 
interest rates on customer savings accounts to attract funds. The aver-
age yield from their portfolios of loans was less than the average rate 
they were paying depositors for funds. Although this lasted only a few 
years, lenders lost millions of dollars and most still worry that history 
will repeat itself.


Lenders offer adjustable-rate loans at lower start rates than fixed-
rate loans and usually offer lower borrowing costs. 


Fifteen-Year vs. Thirty-Year Fixed-Rate Loans
A buyer who is able to pay the higher payment associated with a 
 fifteen-year fixed-rate loan will benefit from significant savings on the 
total amount of interest that she will pay over the life of the loan as 
compared with a thirty-year fixed-rate loan.


For example, at 6.5 percent interest the monthly payment on a 
$200,000 loan for fifteen years is $1,742.21. The same loan amortized 
over thirty years has a monthly payment of $1,264.14. Total payments 
for the fifteen-year loan are $313,598.65, whereas total payments for 
the thirty-year loan are $455,088.98. The borrower would save more 
than $141,490.33 by financing with a fifteen-year versus a thirty-year 
loan. The actual savings would be even more since lenders charge a 
lower rate of interest on fifteen-year loans than they do on thirty-year 
loans as shorter loans are considered safer.


Adjustable-Rate Mortgage
Although a fixed-rate loan’s interest rate does not change, the interest 
rate in an adjustable-rate mortgage (aRM) changes periodically in relation 
to some sort of index, and its payments increase or decrease accord-
ingly. Lenders usually charge lower initial interest rates for ARMs than 
for fixed-rate loans because the initial rate will last only a relatively short 
period of time. This makes the ARM less expensive for the borrower 
and makes it easier to qualify for, compared to a fixed-rate loan of the 
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same amount. As long as interest rates stay the same or drop, the ARM 
will continue to be a less expensive way to finance a home purchase.


Another advantage of ARM loans is that they generally do not have 
prepayment fees or penalties. This makes them particularly attractive 
to people who know they will be reselling within a relatively short 
period of time. The absence of a prepayment fee can save the buyer a 
significant amount of money.


Against these advantages the borrower needs to weigh the risk that 
any increase in interest rates will lead to higher monthly payments and 
possibly negative amortization in the future. Negative amortization 
occurs when an ARM has a limit on the amount that the payment can 
increase in any given time period and the interest rate increases to a 
point where the “capped” monthly payment does not fully pay all of 
the interest due. The amount of “excess” interest charged each month, 
over what the payment will allow, is added to the principal balance and 
the loan can actually grow.


There is a tradeoff with an ARM whereby the borrower obtains 
a lower interest rate in return for assuming some risk of higher pay-
ments in the future. When considering an ARM, the buyer should 
carefully evaluate whether or not she can make the payments if she 
were charged the maximum interest rate allowed in the loan.


Nearly 200 different ARM loan products are offered by financial 
institutions today. The borrower and her real estate licensee must ask 
the following questions to compare loans:


•	 Will I be taking on any other significant debts, such as school tuition, 
a new baby, or a new car in the near future?


•	 Will my payments increase even if interest rates in general do not 
increase?


•	 Is my income likely to increase enough to cover higher loan  
payments if interest rates rise?


•	 Can I afford the potentially higher payments with my current 
income?


•	 How long do I plan to own this home? (The longer I own the 
home, the greater the chances of a rise in interest rates.)


If the buyer’s answers to all of these questions are satisfactory, an 
ARM may be the right choice; however, the buyer must still decide 
which ARM is best for her circumstances. This requires answers to 
even more questions.


ARMs have certain terms and clauses that are not found in fixed-
rate loans, and the real estate professional must fully understand and 
be ready to explain them to a buyer. These terms include adjustment 
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period, index, margin, interest rate cap, overall cap, payment cap,  
negative amortization, and conversion clause. The remainder of this 
section defines these terms and explains the calculations that will ena-
ble a borrower to choose the proper ARM for her circumstances.


The adjustment Period of an ARM loan is the time span between 
changes, if any, in the interest rate and monthly loan payment. Note: 
Some ARMs have only a rate change, whereas others have both a 
rate and a payment change. If the rate changes, but not the payment, 
the loan may become a negative amortized loan. Each ARM loan is 
unique and adjustments may occur monthly, every six months, annu-
ally, or every three, five, or seven years. Loans that adjust once a year 
or more are called one-, three-, five-, or seven-year ARMs. Adjustment 
periods vary from lender to lender, and any given lender may offer 
several different ARM loans, each with a different adjustment period. 
The borrower and her agent are well-advised to ask as many questions 
of the loan officer as necessary to become fully informed of the terms 
of any ARM loan as possible. The buyer should take the time to read 
the loan documents carefully at escrow closing to be sure the terms 
of the actual loan documents concur with what was offered at loan 
application.


The three-, five-, and seven-year ARMs have become popular in 
recent years as they allow buyers to obtain financing at lower interest 
rates than thirty-year fixed-rate loans, while providing the borrower 
with a reasonable and predictable time period to own her property 
without worrying about a sudden rise in monthly payments. This is 
especially valuable to buyers who are subject to corporate transfers 
on a fairly regular and predictable basis. Many of these loans include 
prepayment fees, so the borrower must assess the anticipated time 
period before any transfer will likely take place and allow for a margin 
of error. These fees are often six-months’ interest on 80 percent of 
the unpaid principal balance of the loan and can be costly. Planning 
is important.


index and Margin are among the more difficult concepts for a  
borrower to understand about ARM loans. When a buyer gets an 
adjustable-rate loan, the interest rate paid is determined by the index 
and the margin. The financial index used by a lender as a basis for 
setting the interest rate may be taken from any one of a number of 
financial indexes: 


•	 11th District Cost of Funds Index (COFI) index
•	 12-month Treasury average (MTA or MAT) indexes
•	 London Interbank Offered Rate (LIBOR) indexes
•	 Constant-maturity Treasury (CMT) indexes
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For a more in-depth explanation of indexes, see http://www 
.bankrate.com/finance/personal-finance/adjustable-rate-mortgage-
indexes-explained-1.aspx#ixzz3Iz8M4aIp  


Rate changes in ARM loans are tied to one of these index rates. 
The only requirements a lender must meet in selecting an index rate 
are the index control must not be the lender and the index must be 
readily available to and verifiable by the public.


These indexes usually fluctuate with the general interest rate move-
ment. If the index moves down, interest rates usually follow and the 
borrower usually sees a decrease in monthly payments. If the index 
rate goes up, interest rates follow and so the buyer’s monthly payment 
increases.


Lenders offer a variety of ARM loan products, and each may have a 
different index and margin. A borrower should ask the lender for the 
source of the index and the margin that will be used in the loan that 
is selected so it may be tracked to see how it has moved up or down 
historically.


To determine the borrower’s interest rate on an ARM loan, lenders 
add a few percentage points to the index rate (usually two or three). 
This increase is called the margin, although it is often referred to as 
the spread or differential.


Index Rate and Margin—ARM 
The amount of the margin may differ from one lender to another, but 
it is always constant over the life of any given loan. Loans with higher 
origination costs usually have lower margins. Lenders may choose 
to adjust the ARM interest rate upward, but downward adjustments 
are mandated. Any adjustments to the interest rate of an ARM loan 
can only be made on a predetermined time schedule (the adjustment 
period) as stated previously. Each loan will contain all of the terms that 
the borrower has agreed to, such as initial interest rate (start rate), 
index, margin, caps, interest rate change frequency, and any payment 
change frequency, in the note that accompanies the deed of trust.


When comparing ARM loans, look at both the margin and the 
index for each loan. Indexes that have higher average values are usu-
ally coupled with lower margins. Be sure your buyer discusses margins 
with the lender and understands them fully.


In calculating an ARM payment, the initial period is calculated the 
same as a fixed-rate loan payment. After the first-period adjustment, it 
is as if the borrower were starting a new loan each time. Calculations 
must be made to figure the loan balance and the number of payments 
left, and the new interest rate must be taken into account. A lender or a 
real estate licensee can only accurately predict the initial loan payment 
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period (which may be fixed by the terms of the loan) because she can-
not accurately predict interest rate fluctuations.


ARM Discounts
Adjustable-rate mortgage loans are safer for lenders. To make them 
attractive to borrowers, lenders will offer ARM loans with initial interest 
rates that are lower than the combined index and margin. Such rates are 
called teaser rates, discounted rates, tickler rates, or introductory rates and 
are usually combined with loan fees and higher interest rates after the 
discount period expires. These rates may expire after the first adjustment 
period of one month, three months, six months, or a year, for example. 
When the discount rate period ends, the ARM rate automatically increases 
to the contract rate (predetermined index plus margin). This can mean a 
substantial and maybe dangerous increase in the borrower’s interest rate 
and monthly payment. In many cases, the borrower’s interest rate and 
payment will increase even if current interest rates have decreased.


Any savings a borrower makes during the initial period of a dis-
counted ARM loan may be offset during the life of the loan if interest 
rates increase beyond what the borrower could have obtained from  
a fixed-rate loan. The large increases in interest rates and monthly 
payments that are often associated with these types of loans at the  
end of the initial and subsequent adjustment periods can subject the 
borrower to payment shock.


Any time the lender’s qualifying interest rate is less than the lend-
er’s current ARM index rate plus margin, a below-market rate is being 
offered. Assume that the current index rate is 4.5 percent and the mar-
gin is 1.5 percent. That makes the ARM rate 6 percent. If the lender’s 
qualifying introductory rate is 4.5 percent, the introductory rate is  
1.5 percent below the market rate and is a discounted rate.


The annual percentage rate (APR) gives a more accurate picture 
of the true cost of a loan and must be disclosed by law. The APR rep-
resents an interest rate based on a buyer’s net loan proceeds, the loan 
amount less the cost of credit (loan fees, or points, and other process-
ing fees). This is outlined in the Real Estate Settlement Procedures Act 
(RESPA) letter and lender’s good-faith estimate of settlement charges 
that is sent within three days of application for a loan. Lenders who 
offer below-market rates must account for the higher index rate that 
will be charged when they disclose the APR to the borrower.


Because so many loan products are available and there are so many 
possible local variations in licensed appraisers, the real estate profes-
sional needs to be thoroughly knowledgeable in the area of real estate 
finance in order to properly advise and protect the interests of a first-
time buyer. It is always advisable, when recommending lenders, to 
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offer the buyer a list of three or more lenders or loan brokers whose 
services you or another licensee in your office have experienced in the 
past. Licensee involvement in choosing specific financing for a buyer 
without proper background is an ethical violation and goes beyond 
the duty required of a California licensee. Now, with national mort-
gage licensing on the horizon, any involvement should be kept to a 
minimum. Licensees who chose specific lenders or financing for buy-
ers who are in foreclosure or short sales now wish they hadn’t. Let the 
buyer make her own lender selection. That being said, a borrower who 
selects an ARM solely on the basis of a low initial rate may end up in 
trouble later. Licensees can help a borrower avoid this by looking at 
mortgages that offer certain protections described in the next section.


Convertible	ARMs
A convertible aRM loan contains a conversion clause that allows a 
borrower to convert her adjustable-rate loan to a fixed-rate loan at 
pre- designated times. The new fixed interest rate is generally set at 
the current market rate plus a 0.375 percent servicing fee. This type 
of loan is advantageous for a borrower who experiences a change in 
employment or other circumstances where she desires the safety of a 
fixed-rate loan.


Assumable ARMs
Most ARMs are assumable; however, most lenders place conditions 
on the assumption of the loan. The lender usually requires the new 
borrower to submit an application to assume the loan, submit credit 
information, and meet the lender’s customary credit standards. Most 
lenders also charge a loan assumption fee of some sort.


Some lenders restrict the assumption of an ARM to only one time; 
others allow multiple assumptions but adjust the loan cap or the mar-
gin to reflect current market conditions, and others allow multiple 
assumptions with the original cap still in place. Any request by a bor-
rower to assume an ARM should include a careful review of the existing 
loan documents to have a thorough knowledge of what that particular 
loan’s terms and conditions are.


Caps	on	an	ARM
Most ARMs have caps or limits that protect borrowers from increases 
in monthly payments or interest rates that are beyond an amount spec-
ified in the promissory note. If interest rates rise, loans with no caps 
on interest rates or payments expose borrowers to unlimited upward 
adjustments of monthly payments. Because payment caps limit only 
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the amount of payment increases and not interest rate increases, a 
situation can occur in some ARMs where the payments do not cover 
all of the interest owed on a loan. This is called negative amortiza-
tion and can lead to an increase in the loan’s principal balance as the 
excess interest is added to the loan. The licensee should be sure that 
the buyer understands the provisions for this “deferred interest” in any 
ARM that contains a payment cap.


Some loans prohibit negative amortization, whereas others allow it 
but cap the overall amount of negative amortization that can be added 
to the loan’s principal balance. In these cases, any excess interest over 
the cap is forgiven and not added to the loan amount.


Caps vary from lender to lender. The borrower needs to determine 
the cap rates in any loan being considered. Two types of interest rate 
caps are:


•	 A lifetime cap, or overall cap, limits the interest rate increase over 
the life of the loan. If, for instance, the introductory rate is 4 
percent, which is below the current market rate, and at the first 
adjustment the rate becomes 6 percent, the overall cap rate will 
attach to the 6 percent, thus a 6 percent cap could mean an inter-
est rate as high as 12 percent.


•	 A periodic cap limits the interest rate increase or decrease from one 
adjustment period to the next. These caps are usually 7.5 percent 
of the previous period’s payment amount or one or two percent-
age points. For instance, if an ARM has a monthly payment of 
$2,000 and the payment cap is 7.5 percent, the payment cannot 
be raised more than $150 in the next adjustment period.


An ARM usually has both a periodic and an overall interest rate cap. A 
drop in the index does not always mean a drop in the monthly payments. 
With some ARMs that have interest rate caps, the monthly payment 
may increase even though the index has stayed the same or declined. 
This may happen after an interest rate cap has been holding the interest 
rate below the sum of the index plus margin. When the next adjustment 
period comes along and the interest rate stays the same or declines, pre-
vious obligations are in arrears and must be paid; thus, the monthly pay-
ment will increase. This is referred to as a hidden ledger.


Some ARMs have a stated cap, such as 12 percent, whereas others 
are stated as a percentage over the initial interest rate, such as an over-
all rate cap of 5 percent. Caps can vary from lender to lender and from 
loan to loan, so the real estate professional needs to be sure to point 
this out to her clients.


Figure 7.2 contains a list of questions a borrower who is seeking an 
ARM should pose to any lender she is consulting.
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fiGuRE 7.2 ARM Checklist.
• What is the initial (or qualifying) interest rate on the ARM?
• How long is this initial rate in effect? When is the first rate and/or


payment adjustment?
• To what index is the ARM’s interest rate tied? What is the current level of


this index?
• What margin above the index is used to calculate the actual ARM interest


rate?
• How are the index and margin used to calculate the initial margin rate and the


rates at the adjustment periods?
• What happens to the interest rate at the first adjustment, assuming the index


rate stays the same?
• What is the APR of the loan, and how does it compare with the APR of other


ARM loans and the APR of a fixed-rate loan?
• How often does the interest rate change?
• Does an interest rate change automatically mean a payment change?
• Does the ARM have an interest rate cap? If so, what is the limit on the in-


crease at each adjustment period? If the index rate increases more than the
loan limit, can the unused change in the index be carried over to the next
adjustment period (this may result in what is called a hidden ledger)? Does
the periodic interest rate cap apply to the first adjustment, and does it apply
to rate decreases as well as increases?


• Does the ARM have an overall cap rate? If so, what are the minimum and
maximum rates?


• Does the ARM have a payment cap? If so, what is the maximum amount that
the monthly payment can increase to at each adjustment? Does the payment
cap apply to the first adjustment?


• If negative amortization is possible for this ARM, how often is the loan “re-
cast” to pay off the increase in principal balance? When the loan is recast, is
there a limit on how much the payment can increase?


• Does negative amortization result if the interest rate increase requires a
higher payment than the payment cap allows? Does the payment cap apply to
any increases in payments that result from a recasting of the loan due to
negative amortization?


• Is this loan assumable? How many times can this loan be assumed? What are
the qualification features? Will there be a new cap if the loan is assumed or
will the original cap stay in place?


• Can the borrower convert this loan to a fixed-rate loan at any time? Does
this loan have an open-end credit feature?


• If this loan has a loan-to-value greater than 80 percent, is private mortgage
insurance required?


• Does this loan have a prepayment fee? If so, how is it structured, and for how
long?


• What other features does this loan have?


Source: © 2015 OnCourse Learning
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Interest-Only Loans
As the name implies, interest-only loans are loans that do not have 
any provision for repayment of the principal amount in the monthly 
payment. Although the borrower does not realize any benefit in loan 
reduction from the monthly payment, this type of loan allows her to 
acquire a larger loan than any type of amortized loan, and the lender’s 
security for the loan quickly becomes safer as time passes and the prop-
erty continues to rise in value.


The Consumer Financial Protection Bureau has written new rules 
that amend Regulation Z and the Truth-in-Lending Act. Beginning 
January 10, 2014, a lender must, before making a loan, make a good-
faith determination of the consumer’s ability to repay a loan transaction 
secured by a dwelling. An interest-only loan under this legislation is 
considered a “non-standard loan” and generally does not qualify. (See 
the booklet “Shopping for a Mortgage? What You Can Expect Under 
Federal Rules,” published by The Consumer Financial Protection 
Bureau.  https://www.fdic.gov/consumers/consumer/interest-only/
mortgage_interestonly.pdf


Loan Costs
A consumer must also compare loan costs. Lenders break down loan 
costs so consumers can understand exactly what they are paying for. 
No matter what the cost or fee is called, the important factor is the 
total of all loan costs, which for many loans can be added to the loan 
amount and financed. Loan costs can include:


•	 An initial application fee
•	 Loan fees (often called points)
•	 A flat fee in addition to loan fees or points
•	 Loan escrow costs (if not a purchase-money loan)
•	 Title insurance
•	 PMI
•	 Notary and recording fees


A number of charges are developed by lenders, such as processing 
fees, document preparation fees, and other fees, commonly referred to 
as garbage fees, for miscellaneous lender services.


Choosing the Right Loan
Unless you are licensed as a mortgage loan originator, selecting the 
right loan is beyond the scope of the knowledge required to obtain 
a real estate license. Additional information on TILA regulation may 
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be found at www.consumerfinance.gov/regulatory-implementation/
tila-respa/. 


Buyers who are shopping for real estate financing should approach 
choosing the right loan with the same care that they would take with 
any other large purchase.


Whereas borrowers who believe they will be in a home for only a 
short time are probably good prospects for an adjustable-rate loan 
with minimal or no prepayment fees, borrowers who feel they will 
be long-term residents in a home are wise to consider a fixed-rate 
loan.


Borrowers who feel that interest rates are stable or about to rise are 
wise to obtain a fixed-rate loan. Borrowers who feel that interest rates 
are on the decline may wish to obtain financing that has no prepay-
ment fee so that they can refinance at a later date without penalty.


Borrowers who are financially challenged to meet standard lender 
qualifying ratios will be interested in VA-guaranteed, FHA-insured, 
interest-only, or adjustable-rate loans. ARM and interest-only loans 
allow a borrower to qualify for a larger loan and buy a better lifestyle 
for their family, but they must be aware of the inherent risks.


Real estate licensees must have a good working knowledge of the 
financing process and be able to communicate that process to their 
clients. The more aware the licensee and client are that they must work 
as a team to obtain the best financing, the smoother the home-buying 
process will be.


Real estate lenders essentially rent money, and if they are to stay in 
business, they must rent it at a profit. That profit comes from points, 
reasonable lender fees, and interest. If lenders reduce or waive inter-
est, fees, or other charges in one area, they will raise them in another.  
For instance, if a lender offers a borrower a reduced interest rate on a 
particular loan product, it will usually make up for the loss by charging 
a higher loan fee.


 7.7 GETTinG THE BuYERs PRE-aPPRovED  
(THE finanCinG PRoCEss)
Five basic steps to the financing process are:


1. Qualifying the borrower.
2. Qualifying the property.
3. Approving and processing the loan.
4. Closing the loan.
5. Servicing the loan.
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Buyers are really not concerned with Step 5 (servicing the loan), 
as long as they know where to mail their monthly payments; however, 
the real estate professional should have a good working knowledge 
about what happens to a loan once it has closed.


California almost always has strong consumer demand for housing, 
which creates a “sellers’ market.” Multiple offers are not uncommon 
on many homes, and for a buyer who is financing her home purchase 
to be competitive in her attempt to acquire a property, she should go 
beyond being prequalified and get “pre-approved.”


Qualifying the Borrower
It is essential that you, as the real estate professional, know how and 
why lenders qualify borrowers in the manner they do. Earlier in this 
book, we discussed how lenders do not usually keep the loans they 
make but sell them in the secondary-money market. Fannie Mae and 
Freddie Mac, the two main buyers of home loans, have strict under-
writing guidelines that each loan must meet or they will not buy the 
loan. So, unless a lender wants to hold onto a loan for a time, it must 
be careful to approve each borrower so that they, as well as the prop-
erty, meet these strict underwriting guidelines. Figure 7.3 introduces 
a standard loan application form, which nearly every buyer is asked to 
complete, usually with the help of a loan originator.


When processing a new loan, most lenders use the “three Cs”—
character, capacity, and collateral—as their minimum standard in 
determining if a borrower meets or exceeds the qualifications set by 
the lender.


Character Regarding a borrower’s character, lenders look at her overall 
attitude toward paying financial obligations on time as evidenced by 
a tri-merged credit report. This report shows the buyer’s on-time pay-
ment history as well as her proper use or abuse of credit.


A borrower may have more than enough verifiable income to make 
a loan payment, but a credit report showing several late payments may 
be an indication that the borrower doesn’t see the importance of paying 
obligations on time. Late payments cost the lender money because it does 
not have the money to relend to others if the borrower is late in paying 
it to them. This affects the lender’s overall yield on its loan portfolio. 
Therefore, the lender may reject the borrower’s loan application or 
require a higher interest rate or loan fee.


Capacity When a lender considers a borrower’s capacity, it is assess-
ing whether or not the borrower has the ability to meet the financial 
obligation on a regular and sustained basis. The lender looks at the 
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fiGuRE 7.3 Uniform Residential Loan Application.
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fiGuRE 7.3 (Continued)
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fiGuRE 7.3 (Continued)
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fiGuRE 7.3 (Continued)
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fiGuRE 7.3 (Continued)


BK-OCL-HERD_SOUTHSTONE-150131.indb   228 7/10/2015   5:21:07 PM








229 7.7 Getting the Buyers Pre-Approved (The Financing Process) 


fiGuRE 7.3 (Continued)
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fiGuRE 7.3 (Continued)
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fiGuRE 7.3 (Continued)
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fiGuRE 7.3 (Continued)


Source: www.efanniemae.com
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borrower’s source of income and her total amount of other financial 
obligations. If a borrower’s main source of income is from a job she 
only recently started or is seasonal in nature, the lender will not be 
as ready to make the loan as if she showed long-term employment 
and few financial obligations. If the borrower has a sustained, verifi-
able history of a second job or overtime, the lender will usually take  
the income from that source into consideration when analyzing the 
borrower’s capacity to pay.


Lenders usually take a spouse’s income into consideration when 
computing a family’s gross income for qualifying purposes, even if only 
one spouse is applying for the loan. Occasionally, a lender will determine 
that a borrower is only marginally qualified or not quite qualified for a 
loan and it will require a cosigner—a person with additional capital or 
sustained income who agrees to share liability for the repayment of the 
loan—to strengthen the borrower’s application. Some lenders reduce the 
down payment requirement based on the cosigner’s financial strength.


Collateral
When analyzing a new loan application, the lender is evaluating 
whether it is safe to make the requested loan to the borrower. The 
obvious questions are:


•	 Can the borrower afford the payments?
•	 Will the borrower make the payments in a timely fashion?
•	 Are the borrower’s earnings sufficient to make the payments on a 


sustained basis?
•	 What is the amount of the borrower’s down payment and its source? 


Prior to approving the loan, with the buyer’s written permission, the 
lender will obtain a tri-merged credit report (three credit reports from 
three companies that are “merged” for an overall rating), written veri-
fications about the borrower’s employment history (at least the last 
two years), and current employment. The lender will then verify the 
source and amount of the borrower’s down payment, if any. All of this 
information is shown on the loan application (see Figure 7.3).


Once the lender knows the purchase price, loan amount, and down 
payment, it can calculate the borrower’s total loan payment (principal, 
interest, taxes, and insurance). When the monthly payment is deter-
mined, the qualifying ratios can be applied to assess whether or not it 
meets the lender’s underwriting guidelines. The borrower’s income 
is examined using two different percentages. The front-end ratio is 
the total payment (PITI) divided by the borrower’s gross income. 
Conforming loans require that the front-end ratio be approximately 
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28 percent or less. This number is not inflexible; the lender will allow 
a higher ratio for a well-qualified buyer or one with a large down 
payment.


The second number is the back-end ratio, or total obligation of debt 
to income (DTI). This ratio should be approximately 36 percent or 
less to qualify for a conforming loan. Nonconforming loans may have 
different values for these ratios, but may not exceed 43 percent for 
a qualified mortgage (QM). The preceding ratios are for LTV ratios 
of 80 percent or less that do not require private mortgage insurance 
(PMI).


Qualifying the Property
The underlying security, or collateral, for the loan is ultimately the 
property itself. This is why lenders require a careful, analytical assess-
ment of the property’s value by a licensed appraiser prior to making 
the loan. The appraiser will take into account things such as the 
age, condition, lot size, and location of the property as well as its 
amenities, such as granite counters and swimming pools. The date 
of sale will also be assessed so that any sales that took place several 
months prior are evaluated in “today’s dollars.” The appraiser will 
then pick the three properties that are closest in overall amenities to 
the “subject property” (the home being appraised) and will make 
positive or negative adjustments in value to the subject property for 
features that are better or worse than the “comps” (comparables) 
used in the appraisal.


Different lenders have different underwriting standards, and 
the licensee should be aware of these differences so the borrower is 
matched with a lender that is most appropriate for her and the prop-
erty being purchased.


Not only must the property qualify for the loan but the loan itself 
must meet certain standards to be considered a “qualified loan” and 
thus meet the purchase requirements of Fannie Mae and Ginnie Mae 
in the secondary market.


New rules created by the Dodd-Frank Act require the Consumer 
Financial Protection Bureau (CFPB) to assess the consumer’s abil-
ity to repay (ATR) a residential mortgage. In fact, the lender must 
assure that the borrower has the ability to repay the loan, not just 
make the payments for a few months. A lender meets this “ability to 
repay” requirement if the lender offers a qualified mortgage (QM) 
that meets strict standards; for example, the loan cannot have certain 
risky features that helped contribute to the mortgage crisis, such as an 
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interest-only period where none of the payment applies to the principal, 
negative amortization, balloon payments, or terms longer than thirty 
years. http://www.cftc.gov/lawregulation/doddfrankact/index.htm


Qualified mortgages require that total debt may not exceed  
43 percent of a buyer’s income. Though there are a few exceptions, 
most lenders stick to these guidelines.


After the credit report, employment, income verifications, and 
appraisal are in the lender’s possession, along with any other required 
supporting documents, such as the last two years of 1040 federal 
income tax returns for self-employed people, the loan officer will take 
the application file to a loan committee whose job is to evaluate the 
entire package and approve or disapprove the loan.


If the loan is disapproved, the borrower is notified and starts the 
process all over again with other terms and conditions or another 
lender. Once the loan is approved, the loan documents are drawn 
and sent, along with the required disclosures and other loan docu-
ments, to the escrow company, where they are added to the doc-
uments that the escrow and title companies require to be signed. 
Until the new TRID documents are effective in fall of 2015, one of 
the last documents drawn by the escrow company is the HUD-1 Set-
tlement Statement. This form is a detailed accounting of all charges 
and credits to the buyer, including any deposits held by the escrow 
company, and shows the amount of money the buyer must bring to 
the escrow company in certified funds or by wire transfer prior to 
escrow closing.


The various fees and costs can be confusing to first-time buyers. 
The knowledgeable licensee plays a vital role in making the closing go 
smoothly by arriving at the escrow company early enough to review 
all closing documents and loan papers with the escrow officer and 
“double check the math.” 


Computerized loan origination
The Internet has now made computerized loan origination (CLO) a 
reality. Various sites provide detailed information on interest rates, 
fees, points, and APRs for many types of loans. A borrower can even 
apply online or print out an application, fill it out, and mail it to the 
lender. Some lenders are equipped to evaluate a borrower and give a 
conditional loan approval in a matter of minutes. This type of approval 
is subject to conditions, such as an acceptable appraisal and title report.


There are a number of national lenders you may want to check out 
as well as a number of competitive Internet lenders. Most urban areas 
have a wide variety of websites for major lenders operating local offices.
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Some loan originator sites require users to pay a fee prior to using 
their site. When a borrower is charged a fee for using a site for a CLO, 
a disclosure must be provided to the borrower in a RESPA-specified 
format.


A borrower can evaluate all aspects of many different types of loans 
to make an informed decision, complete and submit the loan applica-
tion, and be qualified by the lender, all on the Internet. The resulting 
competition often lowers loan costs to the borrower.


At this time, the major drawback to obtaining online financing is 
that the lenders universally do a poor job of communicating with the 
borrower’s real estate licensee and often with the escrow company. As 
a result, as a licensee, you should become familiar with the Internet 
lending sites and how they work. As a real estate professional, you 
should have a thorough knowledge of available local lenders.


7.8 REal EsTaTE finanCinG REGulaTions
Because an in-depth understanding of real estate finance is critical to 
consumer protection and an important part of preparation for a Califor-
nia real estate licensee, a more in-depth study of this subject is recom-
mended. What follows is a survey of the principle federal regulations 
every licensee should know. For a detailed accounting of real estate 
financing laws and regulations, consult a book on real estate finance.


fair Credit Reporting act
The fair Credit Reporting act affects credit reporting agencies and users 
of credit information. If a loan is rejected by a lender because of infor-
mation disclosed in a credit report, the borrower must be notified. 
The borrower is entitled to know all information the agency has in its 
file, as well as the sources and the names of all creditors who received 
reports within the past six months.


Mortgage loan originator (Mlo)
January 1, 2011, was the deadline for licensees who perform residen-
tial mortgage loan originator activities must obtain an MLO license 
endorsement. Licensees must complete the national and California state 
specific examination. An MLO license endorsement application to the 
California Bureau of Real Estate (CalBRE) is required as well as a set of 
fingerprints to the National Mortgage Licensing System and Regis-
try (NMLS&R). See http://www.bre.ca.gov/Licensees/MLOLicense 
.html for further information.
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Truth-in-lending act (Tila)
The Truth-in-Lending Act (Regulation Z) is a key part of the federal 
Consumer Credit Protection Act passed in 1969. The TILA-RESPA 
Integrated Disclosure Rule goes into effect October 3, 2015. The 
Truth-in-Lending Act applies to banks, savings banks, credit unions, 
residential mortgage brokers, and consumer finance companies.


This disclosure act requires that lenders reveal to customers exactly 
how much they are being charged for credit in terms of an annual 
percentage rate (APR). This allows customers to make informed cost-
of-credit comparisons among various credit sources.


Individuals seeking credit are given a right of rescission period 
under the act. This means that an individual has until midnight of 
the third day after signing a credit contract to cancel it without pen-
alty. This right of rescission applies to loans that place any type of 
lien on a borrower’s residence. The rescission rights do not apply to 
purchase money loans obtained by a buyer when making the initial 
purchase of their home. They do apply to refinance loans, equity 
loans, and consumer loans made after the initial acquisition of the 
buyer’s home. https://www.fdic.gov/regulations/compliance/
manual/pdf/V-1.1.pdf


Real Estate settlement Procedures act
The regulations contained in the RESPA apply only to first loans on 
one to four residential unit properties. This disclosure act requires 
that within three days after the date of the loan application, a lender 
must furnish the buyer with an itemized list of all closing costs that 
will be encountered in escrow. This must be a good-faith estimate 
provided to every person requesting credit and must list each charge 
for each settlement service the buyer is likely to incur, expressed as 
a dollar amount or range. The lender must also provide a copy of an 
informational booklet prepared by the HUD secretary. It must be 
delivered or placed in the mail to the applicant no later than three 
business days after the application is received. For current infor-
mation on GFE requirements and other RESPA guidelines, go to 
www.RESPAnews.com. http://www.hud.gov/offices/hsg/ramh/
res/ resparulefaqs422010.pdf 


affiliated Business arrangement
An affiliated business arrangement (aBa) (formerly called a controlled 
business arrangement) is a situation in which a broker offers “one-stop 
shopping” for a number of broker-controlled services, such as home 
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inspection, title insurance, mortgage services, and escrow services. 
RESPA permits such AfBA arrangements as long as the consumer is 
clearly informed in writing of the relationship between the broker and 
the service providers and is made aware that other providers are also 
available. Referral fees may not be exchanged between the companies. 
A broker-controlled mortgage company must have its own employees 
and cannot contract out its services. Doing so would violate RESPA 
provisions that prohibit kickbacks for referral services. http://www 
.law.cornell.edu/cfr/text/24/3500.15


We need to mention HEloC or Home Equity line of Credit loans 
because such a loan allows a seller to draw on an open line of credit 
that is secured by a lien on the seller’s property. This could surely pre-
sent a problem if a seller drew on her HELOC during or immediately 
following a sale which would create a potential lien and debt for a new 
buyer. Sellers now have the right to request suspension of such a line 
of credit during escrow and buyers, as well as buyer licensees, need to 
take steps to ascertain if such a loan exists and to assure that it has been 
suspended so as to prevent an unforeseen lien for the buyer. See CCC 
sections 2943.1 effective from July 1, 2015, through July 1, 2019. 


Summary
Primary financing refers to first trust deeds and secondary financing 
refers to junior liens. The primary mortgage market refers to lenders 
making loans directly to borrowers (the retail market) and the second-
ary mortgage market refers to the sale of existing loans.


A secondary mortgage market is created by Freddie Mac and Fannie 
Mae buying VA, FHA, and conforming conventional loans. Conform-
ing loans meet the standards established by Fannie Mae.


Institutional lenders such as savings associations, banks, and insur-
ance companies are the major source of primary real estate financing. 
Noninstitutional lenders include private lenders, university endow-
ment funds, and mortgage loan brokers. 


Mortgage loan brokers are real estate brokers who serve as middle-
men for loans. These loans may have a high loan cost and bear a higher 
interest rate than do loans from institutional lenders.


Seller carryback financing is also another source of funds for real 
estate loans.


Government loans provide for lower down payment requirements 
and include VA, FHA, and Cal Vet loans. Conventional “no-down” loans 
became prevalent in recent years in the form of an 80 percent first loan 


BK-OCL-HERD_SOUTHSTONE-150131.indb   238 7/10/2015   5:21:12 PM








239Important Phrases and Terms


combined with a 20 percent second loan or equity loan from the same 
lender at the initial purchase of the property but fell into disfavor during 
the deep housing recession that started in 2006 and are no longer offered.


Buyers have many loan types to choose from, including fixed-rate 
loans, adjustable-rate loans, reverse mortgages, and renegotiable-rate 
mortgages. Lenders vary in the features they offer for each loan type. 
Buyers must carefully analyze their own needs and the importance of 
factors such as interest rate, down payment requirement, assumability, 
loan costs and fees, loan term, qualifying rate of interest, and other 
issues that pertain to those needs.


The Internet provides a convenient and often efficient way to shop 
for and compare loans and fees and a way to complete and submit 
a loan application. Many Internet lenders do not communicate well 
with brokers or escrow companies so the borrower should be careful 
to research each one carefully.


The financing process involves using front- and back-end ratios 
for qualifying the buyer, qualifying the property through a certified 
appraisal, approving and processing the loan, closing the loan through 
the escrow company, and servicing the loan.


Lending is strictly governed by several consumer protection acts such 
as RESPA, the Fair Credit Reporting Act, the National Mortgage Licens-
ing System and Registry (NMLS&R), and the Truth-in-Lending Act.


Important Phrases and Terms
 


Adjustable-rate mortgage (ARM)
Affiliated business arrangement 


(ABA)
Bridge loan
Cal Vet loan
Commercial bank
Conforming loan
Conventional loan 
Convertible ARM 
Cosigner
Credit unions
Fair Credit Reporting Act
Fannie Mae
FHA-insured loan 
Home Equity Line of Credit 


(HELOC)


Institutional lender
Jumbo loans
Mortgage banker
Mortgage broker
Nonconforming loan
Portfolio loans 
Private mortgage insurance  


(PMI)
Reverse mortgage
Secondary financing
Secondary mortgage market
Seller carryback financing
VA-guaranteed loan
Wraparound trust deed
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Class Discussion Topics


1. Assume you are a borrower with only a 5 percent down payment 
and so-so credit. You are also a veteran. Obtain information from 
two different lenders about conventional 95 percent financing 
and VA financing and analyze both to see which is the better loan 
for you.


2. Using a front-end ratio of 35 percent and a back-end ratio of  
40 percent, qualify a buyer who earns $100,000 per year for a 
thirty-year loan of $450,000 at 6.25 percent interest. Assume 
taxes of $5,000 per year and insurance at $850 per year. The buyer 
has a $525 monthly car payment with eighteen payments left and 
pays a minimum of $320 a month on credit cards.


3. Explain the process in which primary lenders make loans and then 
get the money back to re-loan.


4. Explain the differences between Cal Vet loans, VA loans, and 
FHA loans. What security documents are used for each, and what 
function does each agency play in the loan process?


5. What issues does an appraiser analyze when making a value judg-
ment of a subject property against three comparables? How could 
each issue, such as location and condition, affect the value of the 
subject property?


Chapter 7 Quiz


1. A reverse mortgage refers to what type 
of loan?
a.  A loan that gets smaller with each 


payment.
b.  A mortgage that has simple interest.
c.  A loan that pays like an annuity and 


has compound interest.
d. An interest-only loan.


2. An adjustable-rate loan index is 5 percent 
at the time the loan is made. The 
margin for the loan is 2 percent. With 
a 5 percent lifetime cap, what is the 
highest the interest rate could go?
a. 6 percent 
b. 7 percent 
c. 7.5 percent 
d. 12 percent 
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3. A lender who believes interest rates will 
soon be rising significantly will be most 
interested in what type of loan?
a. Thirty-year fixed-rate loan
b. Adjustable-rate loan
c. Fifteen-year fixed-rate loan
d.  Renegotiable-rate mortgage


4. What kind of loan covers more than 
one property?
a. Subordinated loan 
b. Adjustable-rate loan 
c. Blanket loan
d. Land loan


5. A convertible ARM is a loan that can 
be changed to
a.  another qualified borrower. 
b. a different property.
c. a fixed-rate loan.
d. an adjustable trust deed.


6. What is the underlying security for a 
loan?
a. Property
b. Borrower’s character 
c. Borrower’s ability to repay 
d. Borrower’s net worth


7. What is the lender’s margin under an 
ARM?
a.  The difference between the index 


interest rate and the rate charged by 
the lender.


b.  The difference between the points 
paid by the borrower and the points 
paid by the lender when it sells the 
loan to FNMA.


c.  The spread created by FRMC. 
d.  The lender’s net profit on the loan.


8. A buyer who works for a large 
corporation says she will be transferred 
in two years. What is the best loan for 
her?
a. A non-assumable loan
b.  A balloon payment mortgage 
c. A fixed-rate loan
d.  A loan with no prepayment fee 


9. Which loan type is most likely to meet 
all the criteria of Question 8? 
a. Reverse mortgage
b. Fixed-rate mortgage
c. VA-guaranteed loan
d. Adjustable-rate mortgage


10. Under an ABA, a broker would need 
to disclose in writing to a client her 
ownership in a(n)
a. travel agency. 
b.  auto insurance company.
c.  electrical contracting company.
d.  property insurance company. 
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Upon completion of this chapter, the student will be able to:
•	 Complete and employ an effective purchase contract.
•	 Distinguish effective counseling techniques.
•	 Compare and contrast various types of purchase contracts.
•	 Explain and use the C.A.R. purchase contract.
•	 Compose and construct an offer to purchase.
•	 Demonstrate and negotiate single and multiple counteroffers when 


representing a buyer or seller.
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8.1 sEllinG oR CounsElinG
Although similar in nature, there is a difference between selling and 
counseling: Selling is using dialogue and questions to lead a customer 
to a predetermined end, and counseling is using questions and dialogue 
to elicit a customer’s true needs, wants, and desires so as to provide 
knowledgeable advice and professional guidance on real estate matters. 
Truly professional real estate licensees use both selling and counseling 
to guide and assist their clients and customers.


Counseling almost always comes first. As a real estate licensee, you 
must take time with each customer or client, somewhere without dis-
tractions, and have a meaningful dialogue. Allow them to reveal what 
they truly want to accomplish; without this counseling session and 
without a clear goal, you can waste time showing too many unsuit-
able houses, which will soon lead to mutual dissatisfaction. It is only 
through professional counseling that you get your customers to fully 
realize the issues that are truly important to them.


Selling, which is really professional persuasion, starts when you real-
ize that a particular property fits the buyer’s needs before she does. 
Watch for buyer reactions and ask for feedback about each prop-
erty. By doing this, you can continuously refine your property search 
parameters.


It is important to remember that people do not make buying deci-
sions based on features alone. They observe features and make buying 
decisions based on the benefits those features bring them.


As you observe your customers’ reactions, you will begin to see 
signs of potential interest in specific properties. At this point, you can 
feel them out by using trial closes. For instance, if you are showing a 
customer a home in which she lingers in the kitchen for some time 
and tells you she loves to entertain and really wants a large, modern 
kitchen, you might ask if she can see herself entertaining friends in this 


WRiTinG anD PREsEnTinG 
EffECTivE PuRCHasE 
ConTRaCTs
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kitchen. If the answer is positive and enthusiastic, you should continue 
to ask questions to see if they are ready to make an offer.


Your customers may exhibit several buying signals in a particular 
home, or they may reveal only one or two very intense ones. Acknowl-
edge each one as you observe it and ask as many questions as needed 
to help your customers become emotionally involved in the property 
and create the desire to own it; this is best accomplished using both 
open-ended and closed-ended questions.


An open-ended question is one that requires more than a yes or 
no answer. For instance, if you observe a customer sitting alone by 
the pool of a particular home, walk over and ask, “How do you think 
your children would enjoy spending their summer days out here?” 
The answer will require a full response that will help you realize just 
how much she likes the setting. Having the customer verbalize her 
response further validates her feelings about the setting. Limiting 
the question to whether or not the kids would like the pool prob-
ably won’t have the same emotional charge. Other examples of open-
ended questions are:


•	 What types of projects do you see yourself doing in this workshop?
•	 How well do you think your furniture would fit in this family 


room?
•	 Where would you put your entertainment center?


At times, closed-ended questions are also appropriate and should be 
interspersed with the open-ended ones to avoid sounding trite or 
monotonous. Closed-ended questions can be answered with a simple 
yes or no, such as, “Do you like the way the dining room chandelier 
lights the room?” Other closed-ended questions include:


•	 Do you like the landscaping?
•	 Are you as happy with what you see as I am?
•	 Isn’t that three-car garage great?


Closed-ended questions are often more effective when used with tie-
downs or words used at the end of closed-ended questions that ask 
for the client’s validation of your question. Typical tie-downs include:


•	 Wouldn’t it?
•	 Couldn’t it?
•	 Can’t it?
•	 Won’t it?
•	 Shouldn’t it?
•	 Don’t you agree?
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If we take the three examples cited earlier and use them with tie-downs, 
you can see how they can evoke a yes or no answer while emotionally 
involving the client.


•	 This landscaping is really beautiful, isn’t it?
•	 This home has nearly everything you said you wanted, doesn’t it?
•	 That three-car garage will give you plenty of parking, don’t you 


agree?


When you see that the client has an elevated degree of interest in a 
property but still seems somewhat uncertain about making an offer, 
you may want to use an alternate of choice close to help solidify her 
decision to purchase the home. This offers the client two or more 
choices, both of which indicate a desire to make an offer. For example, 
if you saw strong interest in a property, but hesitation about the price, 
you could say, “It’s a great home for you folks and I wouldn’t want 
you to lose it. Would you consider offering full price or do you have 
something different in mind?”


Other alternate of choice closes include:


•	 Would you like to close the escrow and begin living here in thirty 
days or is forty-five days better for you?


•	 Do you want to put down 10 percent or is 20 percent better for 
you?


When you have explored the clients’ motivations about a particular 
property—enough to determine real interest—but you still see a little 
hesitation, help them make a final decision by using an assumptive close. 
An assumptive close is a statement you make that assumes the clients 
are going to make an offer on the property. For example, “Would you 
like the washer, dryer, and refrigerator to stay with the property?” If 
the answer is yes, you should proceed to the purchase contract. Other 
examples of assumptive closes include:


•	 If needed, I think we should offer to let the owners rent the  
property from you at your cost for up to fifteen days. Is that all 
right with you?


•	 Do you agree that a thirty-day escrow is the best timing for you?
•	 Do you want to split the cost of a home warranty with the owners?


8.2 THE CounsElinG PRoCEss
It is paramount that you keep your customers’ best interests in mind 
at all times and that they feel you do. So when you are in a counseling 
situation with a customer or client, you must be at your professional 
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best. Your tone of voice, body language, and the way you handle objec-
tions and answer their questions will have a lot to do with whether or 
not they make an offer and get involved in a wonderful new home or 
become frightened or frustrated and decide not to buy through you.


Why do people buy homes? Ever since we came out of the caves 
and began to live in human-made dwellings, our human nature began 
showing in ever more complex ways. We wanted better, more com-
fortable, nicer-looking places to raise our families in and to call our 
own. As a real estate professional, every buyer you work with has her 
own reasons for replacing one dwelling for another, and one or more 
of those reasons will play a part in every home you help someone 
acquire. Some common motives for buying include:


•	 Security. The desire for a safe, secure place to call home is para-
mount with most buyers. This is one of the most basic of human 
needs, and every licensee should be aware of it. In addition to 
being the greatest asset most Americans have, it is a great leveler; 
that is, once your new fixed-rate loan is in place, if you are financ-
ing, your housing expense is stabilized for as long as you own the 
house. There is little that is more comforting for a retiree than a 
fully paid for home free of any mortgage payment.


•	 Pride of ownership. To the extent possible, most people purchase a 
home that is as nice as they can afford. What better way to make 
a statement to your friends and family about your status as an 
individual, your financial station in life, or what a well-paying job 
you have, than to have them come and experience your beautiful 
new home!


•	 Financial gain. This is one of the strongest human motivations, 
so your clients will need and want to have a keen sense of property 
values in the area of any property they wish to acquire. There-
fore, prepare a detailed comparative market analysis (CMA) of 
the home and neighborhood they are interested in to share with 
them, just as you would do for a seller if you were listing her prop-
erty. Well-located properties have shown a long-term tendency 
of appreciation in California and have been the first step in long-
term financial prosperity for many thousands of people.


•	 Tax benefits. There are significant tax benefits in owning a home 
or second home. The interest homeowners pay on their primary 
or secondary residences and their property taxes are fully tax- 
deductible, up to certain limits. Other tax benefits include lower 
tax rates and the capital gain tax exclusion. Be sure to check peri-
odically with your tax professional about current tax issues as they 
have significant importance in the buying decisions of most people.
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•	 Family. How a home will help better the lives and lifestyles of 
family members is often a major consideration in the buying pro-
cess. Things such as proximity to shopping, better schools, parks 
and recreational activities, and quiet, safe neighborhoods all play a 
part in selecting a home. Some people will avoid certain develop-
ments with homeowner associations that have restrictions in the 
number or size of pets, as many people view their pets as family.


•	 Health issues. Health issues can be an important determining fac-
tor in where people choose to live. Issues such as neighborhood 
safety, water and air purity, noise levels, and proximity to medi-
cal facilities are all important issues of consideration. Be aware of 
issues that may make people decide not to buy property. They are 
in the back of every prospective buyer’s mind to some degree, and 
if you are aware of them, you will be better able to deal with them. 
With some buyers, homeownership means:
•	 Restricted mobility. Property ownership makes a person some-


what less mobile than if they rent; however, property in Cali-
fornia is usually saleable, and it can almost always be rented, if 
necessary.


•	 Greater responsibility. Property owners have more responsibil-
ity than renters, such as maintaining the paint and landscaping; 
however, the benefits of stability, tax savings, and financial gain 
far outweigh the added responsibility.


•	 Lack of liquidity. Some people do not like to tie up their finan-
cial assets in what they perceive as an asset that takes too much 
time to convert to cash. Although a real estate investment is 
less liquid than a savings account, it may be used as collateral 
for loans when cash is needed and also has the ability to gener-
ate significant cash flows.


•	 Large initial investment. To some people, the thought of 
giving someone several thousand dollars of their savings is 
unpleasant. Veterans Administration (VA) and Federal Hous-
ing Administration (FHA) buyers can also buy with minimal 
down payments.


•	 Increased carrying costs. Whereas a fixed-rate mortgage will 
remain the same, adjustable rate mortgage costs can increase. 
As a home ages, its maintenance costs increase and property 
taxes slowly increase. Buyers who bring up these issues should 
be reminded that they are paying much higher rent than they 
used to.


When you have seen what you think are enough signs to merit 
asking if the buyer is interested in making an offer on a house, just ask.  
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You might say, for example, “Well, it looks like we have found you 
your new home.” The response may be, “It’s close, but not quite 
right,” or “Yes, we sure have. Let’s write up an offer.”


Buyers may be a little tense at this moment for any or all of the rea-
sons mentioned earlier. If this is so, you will find tremendous benefit 
in mirroring the buyer’s body language. Mirroring is using posture and 
gestures that are the same as the person or people who you are with. 
Doing this with your clients may give them a sense of alliance with you 
and it makes for better communication with them.


As you sit down with your clients to discuss the price and terms 
of their offer, you can normally expect some objections. This is actu-
ally a good sign, so don’t get defensive. Each time you encounter an 
objection, just ask yourself if it has any merit and handle it accord-
ingly. Many objections are simply requests for more information that 
may require additional research to clarify. If you try to counter these 
objections immediately, you give credibility to them and, instead of 
self-destructing, they may become a real stumbling block and get in 
the way. It is best to ignore most objections the first time they are 
stated, unless they are about a real issue you feel merits a conversa-
tion. Of course, if the objection relates to a matter that may affect the 
buyer’s decision, you will want to thoroughly investigate and disclose 
any related material facts.


As real objections arise, it is best to repeat them to the buyers for 
clarity. Then offer suggestions on how to best handle them. If, for 
example, the buyer says the rooms are too small, ask which room she 
is talking about. If she narrows it down and says that the dining room 
won’t fit all of her furniture, tell her that one or two pieces could easily 
be put in the living room and would actually look good there. Some 
common objections include:


•	 The price is too high.
•	 The rooms are too small.
•	 The taxes are too high.
•	 I can’t move in soon enough.
•	 The yard is too small.
•	 The property needs too much work.
•	 I have to sell my house first.


There is almost always a solution to each of these issues. Many 
times it involves making a concession about something when the “big 
picture” shows that the other features and benefits of the home clearly 
outnumber the issue in question. You will also be wise to use “pre-
emptive” statements that will take care of anticipated objections that 
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don’t have any merit before they are even voiced. By doing so, you 
take away their importance before they are even brought up and they 
never become an issue. If you are about to write an offer on an older 
Spanish style home with signs of some termite infestation, for exam-
ple, and the buyers have said they don’t want a home with termites, 
you can put the issue to rest early in the conversation. You can say,  
“I think there may be some termites, but we should really ask the seller 
to have the property inspected, take care of any work that is found, 
and see to it that you have a warranty from the termite company, don’t 
you agree?”


At some point, you will find your clients the right home. You will 
know this from their answers to your questions, their body language, 
and their facial expressions, which can be subtle, but telling. You must 
now go to a convenient place, such as the client’s home, your office, or 
a restaurant, to write the purchase contract on their behalf. Any place 
that affords a place to write with reasonable privacy is fine, although 
your office is best.


After you are all seated in your conference room or wherever you 
are, call the listing salesperson in front of your buyers. If you know 
the licensee has a cell phone, call using that number. If your call goes 
to voice mail, leave a message; often you will get a return call within 
a few minutes. If the licensee answers, relate that you are just sitting 
down to write a purchase agreement on her listing at [address] and ask 
if there is anything you need to know that will help you write a better 
contract.


As you begin to write the purchase agreement, give the buyers each 
page as you finish it and ask them to read it thoroughly and initial it. 
This helps keep them occupied while you are at work and has positive 
legal consequences.


When the agreement is complete and the buyers have signed it, call 
the listing salesperson again and ask her to set an appointment with 
the owners to present the offer. Have the listing salesperson call you 
back as soon as possible.


Once you have heard back from the other salesperson and estab-
lished a time to present the offer, explain to the buyers that the seller 
will either accept their offer or provide a counteroffer, and to complete 
the sale, you will need to deliver a copy of the signed offer to them 
or discuss any counteroffer with them. After you have presented the 
offer and it has either been accepted by the seller or you have received 
a counteroffer, immediately go to the buyers and give them a copy  
of the accepted offer or discuss the counteroffer with them. Do not 
call first as they will press you for details of any counteroffer, and you 
cannot properly handle the situation over the telephone.
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8.3 unDERsTanDinG THE REsiDEnTial  
PuRCHasE aGREEMEnT anD JoinT EsCRoW 
insTRuCTions (RPa-Ca)
The Residential Purchase agreement and Joint Escrow instructions  
(RPa-Ca) (which includes a receipt for the buyer’s deposit) is the  
document used to create a contract between buyers and sellers for the 
purchase of real property.


The California Statute of Frauds (Cal. Civ. Code §1624) stipu-
lates that, except for leases of one year or less, all real estate contracts 
must be in writing to be legally enforceable. It should be noted that 
a “written contract” does not have to be a formal printed document 
but could be an agreement between the parties written on the back of 
an envelope. More specifically, if the terms of any agreed-upon broker 
compensation (such as a commission) are not agreed to by the parties 
in writing and the parties subsequently look to the courts for legal 
resolution of a contract dispute the courts will generally not enforce 
an oral compensation agreement.


When you complete a purchase agreement on behalf of a buyer, be 
sure the entire agreement is clear and understandable. If the contract 
does not contain all of the provisions the buyer wanted, or certain 
parts of the contract are written in such a manner that cause the intent 
of the parties to be vague or misunderstood, you may be in danger of 
placing everyone involved at risk of court action to enforce the actual 
intent of the parties. All parties to a purchase contract should carefully 
read and fully understand the contract before signing it. Remember, 
your broker’s primary job (and as an agent of the agent, your primary 
job as well) is consumer protection. In order to do this effectively, all 
licensees must strive to maximize their real estate knowledge.


Many different types of purchase contracts are available in Califor-
nia. Buyers and brokers may use any of the preprinted contracts that 
are available, but note that C.A.R. contracts are generally not available 
to non-REALTORS®. In the past, the language used in each con-
tract varied so much that there was a great deal of confusion among 
brokers. As a result, the California Association of REALTORS®, in 
cooperation with the California State Bar and with the approval of the 
California Bureau of Real Estate (CalBRE), developed a model form: 
the Residential Purchase Agreement and Joint Escrow Instructions. 
This form (as with the many other forms published for professional 
REALTORS®) is subject to periodic review and amendment in order 
to stay current. In order to adequately protect you, your clients, and 
your broker, always make sure you are using the most current form 
(see Figure 8.1).
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fiGuRE 8.1 California Residential Purchase Agreement (RPA-CA).
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fiGuRE 8.1 (Continued)
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fiGuRE 8.1 (Continued)
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fiGuRE 8.1 (Continued)
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fiGuRE 8.1 (Continued)
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fiGuRE 8.1 (Continued)
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fiGuRE 8.1 (Continued)
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fiGuRE 8.1 (Continued)


BK-OCL-HERD_SOUTHSTONE-150131.indb   258 7/10/2015   5:21:27 PM








2598.3 Understanding the Residential Purchase Agreement


fiGuRE 8.1 (Continued)
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fiGuRE 8.1 (Continued)


Source: Reprinted with permission of the California Association of REALTORS®
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Content of the form
When you download a Residential Purchase Agreement through 
C.A.R., you will get a packet of four forms that constitute a buyer 
purchase agreement package: Disclosure Regarding Real Estate 
Agency (2 pages, C.A.R. Form AD-2), Possible Representa-
tion of More Than One Buyer or Seller Disclosure and Consent  
(1 page, C.A.R. Form PRBS), Residential Purchase Agreement (10 
pages, C.A.R. Form RPA-CA), and Buyer Inspection Advisory (1 
page, C.A.R. Form BIA). 


The Residential Purchase Agreement and Joint Escrow Instruc-
tions form essentially acts as a checklist to ensure that a contract is 
complete in all respects and protects the rights of all parties. It clearly 
spells out the duties and responsibilities of each party to the agree-
ment. Any changes to the offer must be dated and initialed by the 
parties to the transaction; however, no changes of any kind are to be 
made by one party above the signature of the other party. There are 
sixty-seven addenda listed by C.A.R. either referenced in or related to 
this contract. Be sure you are familiar with each one and its use and 
purpose in protecting the interests of the parties. Once the buyer signs 
the offer and any related addenda, any change by the seller must be 
made as a counteroffer, and no change is to be made to the offer itself 
above the buyer’s signature.


Understanding the C.A.R. RPA-CA Purchase Agreement Form Revised 11/14


Enter the “Date Prepared.” To be used as the “contract reference 
date” when adding addenda or supplements. There has been confu-
sion in the past when adding supplements to the contract. This Date 
Prepared should be used in those instances where it may be necessary 
to reference this specific purchase agreement for an attached counter, 
addendum, or other document. 


Line 1. OFFER: An “offer to purchase” stipulates certain con-
ditions buyer requires as contingencies of this agreement; it remains 
just “an offer” until signed by the parties indicating acceptance. Once 
accepted (signed by all parties, and this acceptance communicated to 
the parties) and acknowledged, it then becomes a “contract.” The 
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seller has three options of response to an “offer to purchase:” 1. accept,  
2. counter, or 3. reject the offer. (See p. 10 of the RPA-CA.) 


Line 1A. Insert the names of each person who will be a buyer, 
including the person who gave the deposit. If any buyer is a corpo-
ration, LLC, trustee, or other entity, use the Representative Capac-
ity Signature Addendum (C.A.R. Form RCSA). In this event, buyers 
may be referred to as Buyer #1, LLC, or trustee, as appropriate, since 
paragraph 26 specifically prohibits the use of an assignee without the 
prior written consent of the seller (C.A.R. Form AOAA). If the buyer 
wishes to use other variations or substitutes for an actual named buyer 
(such as nominee), she should consult an attorney as this is getting 
into the practice of law. 


Line 1B. Any method that clearly identifies the property may be 
used. If the county assessor’s parcel number is necessary to accomplish 
clear identification, use it. It has happened that licensees have cre-
ated unnecessary legal problems by using the wrong house or condo-
minium number. Using the correct assessor’s parcel number or legal 
description is always preferable.


Line 1C. Write down the buyer’s offered purchase price in both 
words and numerals. Buyer needs to be aware that there will be addi-
tional costs beyond the agreed to purchase price and should be pre-
pared to cover these closing costs in cash at close of escrow.


Line 1D. Enter the date the escrow is to close or the number of 
days after acceptance buyer desires escrow to close. This is a negotia-
ble item. It may be necessary for some buyers or sellers to close on or 
before a specific date for tax or other reasons. If the parties need a spe-
cific closing date, be sure to check a calendar. Early week closing dates 
are usually preferable. Avoid picking a date that falls on a weekend as 
this may cause an unwelcome delay of the actual closing (see “days” 
defined, paragraph 30F).


Line 1E. Buyer and seller are referred to as the “Parties.” Brokers 
are not parties to this agreement. Brokers are only named in the agree-
ment for purposes of confirming agency disclosure (2B), the broker 
box on page 10, and in reference to statutory disclosures in paragraph 
10A(2). These references to broker do not make the broker a party to 
the agreement. 
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Line 2A Disclosure. The parties acknowledge receipt of a “Dis-
closure Regarding Real Estate Agency Relationships” (C.A.R. Form 
AD). The option check box has already been checked in the agree-
ment as this is a statutory requirement.


Line 2B Confirmation. Here is where agent representatives are 
confirmed and agreed to by the parties, that is, who represents whom 
and in what capacity—exclusive or dual agency. This can be done here 
or in a separate C.A.R. Form AC and attached to this agreement.


Line 2C. Providing “Potentially Competing Buyers and Sellers” 
Form PRBS to the buyer is essential. This will have the effect of dimin-
ishing, if not entirely eliminating, any confusion or misunderstanding 
on this subject.


Paragraph 3 in its entirety creates a financing contingency if the 
property is being financed. Real estate licensees have a duty to see that 
all financial obligations and commitments regarding real estate trans-
actions are in writing and express the exact agreement of the parties. 
A copy of this (or any) agreement must be furnished to each party 
immediately after signing. It is unacceptable to leave the buyer with 
anything but complete copies of all signed documents.


Line 3A. Enter the amount of the initial deposit, also called the 
“earnest money deposit.” Be sure the amount is commensurate with 
the price of the property. A small deposit may make a buyer look 
insincere to the seller. (1) Buyer direct deposit: Check the appropriate 
box indicating type of check or funds transfer and any change in the 
printed three business days’ deposit requirement. Or check box #2 if 
Buyer Deposit with Agent or alternate payee and complete payable to 
information, for example, title or escrow company.


Line 3B. Provision is made for increasing the earnest money 
deposit (often to a total deposit equal to 3 percent of the purchase 
price). This is done within ten days after final acceptance of the offer 
or immediately after the buyer waives the inspection contingency.
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Line 3C. Check if “All cash offer”: Attach verification of sufficient 
funds and indicate the number of days to comply if longer than the 
three-day default is required. 


3D(1). Fill in the amount of the new first loan, if any, and the 
terms that the buyer has either qualified for or hopes to obtain. Check 
the box indicating the type of loan the buyer wants. In the event that 
the buyer is unable to obtain the requested financing, she is relieved of 
any further obligation to purchase the home and is entitled to a return 
of her deposit. C.A.R. cautions against using the term “best available 
rate or market terms.” Instead, consider setting the loan fee and inter-
est rate slightly above current market rates so that a minor fluctuation 
will not relieve the buyer of her obligation to purchase the property, 
provided the buyer qualifies at the rate you set.


Line 3D(2). Check the appropriate box. Fill in the amount of any 
secondary financing, including any seller carryback financing, com-
plete the appropriate addendum, and present the addendum with the 
offer (C.A.R. Form SFA). This form also includes space for any special 
terms or conditions that are not on the addendums.


Line 3D(3) FHA/VA. Gives buyer seventeen days (default num-
ber or fill in number of days required) to provide seller with lender 
notice (C.A.R. Form FVA) of additional required repairs or costs 
requested by buyer for seller to pay. A FHA/VA amendatory clause 
becomes a part of this contract (C.A.R. Form FVAC).


Line 3E. Additional terms may be entered here. Insert only items 
which have no bearing on the final purchase price because this column 
will be totaled automatically. Use an addendum for any additional 
terms and conditions other than financing, or paragraph 6 or 7.


Line 3F. Enter the amount of the balance of down payment or 
the purchase price to be deposited with escrow holder. If financing is 
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involved, this line will contain the balance of the down payment; for a 
cash offer, this line will have the balance of the entire purchase price.


Line 3G shows the total purchase price. (Note: Be sure that lines 
A through F total the purchase price shown on line G. If you’re fill-
ing out this form online, this line will be automatically totaled so line 
3G must reflect the sum of lines 3A, 3B, 3D(1), 3D(2), and 3F.)  
It should be noted that each page of this contract begins with the 
Property Address. It is extremely important that this be completed 
on each page to prevent unattached pages from being attached to 
the wrong offer.


Line 3H. Written verification is delivered to the seller of the buy-
er’s down payment and closing costs to be completed in the time spec-
ified (default is three days). Check the box if the verification letter is 
attached. Obtaining such verification before making an offer creates 
much more confidence in the buyer.


Line 3I. This agreement is or is not contingent on the written 
appraisal being no less than the purchase price. If the “ís NOT” box 
is checked, the sale is NOT contingent on the appraisal meeting the 
purchase price; however, any reference in the contract creating an 
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appraisal contingency must be waived in writing [14B(3)] within sev-
enteen days after acceptance or the agreement is cancelled.


Line J(1). Loan Applications: Within three days (or days specified) 
after acceptance, the buyer shall deliver to seller a letter from buyer’s 
broker or lender stating that based on a review of her written applica-
tion and credit report the buyer is prequalified or preapproved for a 
new loan specified in 3D. If financing is through an adjustable rate 
loan, the prequalification or preapproval letter is to be based on the 
qualifying rate not the initial loan rate. The licensee needs to check the 
box if this letter is attached. 


Line 3J(2). Stipulates that buyer’s qualification for a loan is a contin-
gency of the agreement and further states that if there is no appraisal con-
tingency or the appraisal contingency has been waived or removed then 
failure of the property to appraise at the purchase price will not allow the 
buyer to invoke the cancellation right stipulated in the loan contingency 
if buyer is otherwise qualified for the loan. Buyer is required to make 
a “good-faith effort” to obtain a loan. Producing the deposit, closing 
costs, and/or down payment is not a contingency of the agreement.


Line 3J(3). Provides a default period of twenty-one days after 
acceptance (or other negotiated time) for buyer to remove in writing 
(as specified in paragraph 14) the loan contingency or cancel the agree-
ment. If the buyer removes the loan contingencies, she is agreeing to 
complete the transaction with perhaps one other exception. The loan 
contingency and appraisal contingency are separate items. If the prop-
erty does not appraise, the buyer might be able to cancel with no penalty.


Line 3J(4). If box is checked, there is no loan contingency. If the 
buyer checks this box, it has the same effect as removing the loan con-
tingency altogether.


Line3 J(5). Care should be taken here to avoid potential “lender 
fraud” when negotiating buyer closing cost credits from the seller.


Line 3K. The seller relies on the buyer’s stated financing. The 
seller has agreed to a specific closing date and purchase price and to 
sell to the buyer in reliance on the buyer’s covenant concerning financ-
ing. The buyer is to pursue financing as specified in this agreement. 
Should buyer seek alternative financing, the seller is under no obliga-
tion to cooperate with the buyer’s efforts to obtain such financing. 


Line 4A stipulates that this agreement and the buyer’s ability to 
obtain financing are not contingent on the sale of other property 
owned by the buyer. 
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or Line 4B requires the box be checked if the agreement and the 
buyer’s ability to obtain financing are contingent on the sale of other 
property owned by the buyer. This requires the contract addendum 
Contingency for Sale of Other Property (C.A.R. Form COP). 


Line 5A. Check the box if using one of the addendums stated or 
add specific addenda used (there are more than sixty-five addendums 
referred to in the contract). Although many referenced addenda may 
not be necessary in a specific agreement, some of the more common 
are referenced in this paragraph. This item allows the parties to specify 
any additional addenda they may be using. 


Line 5B refers to buyer and seller advisories, such as the Buyer 
Inspection Advisory. The box to elect this form is already checked 
because it is provided with each copy of the purchase agreement. Addi-
tional space allows reference to any other advisories used to clarify the 
intent of the parties. 


Line 6 allows four lines for any other stipulations or contingen-
cies agreed to by the parties to be included. If four lines are insuffi-
cient, attach a contract addendum and include reference. Because 
one particular form may be used more than once in the agreement, 
it is imperative that each addendum or advisory be numbered so as 
to avoid any confusion.


Line 7A determines who is to pay for various inspections, tests, or 
certificates, NOT who is to pay for any recommended work identified 
in the report.
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Line 7A(1). Select who shall pay for natural hazard disclosure 
including (check one or all) environmental and tax reports or Other 
Report and who is to prepare each report.


Line 7A(2) and (3) Select who shall pay for the following: (space 
for additional reports)


Line 7B(1). Select who is to pay for smoke alarm(s), carbon mon-
oxide device installation, and water heater bracing. Seller to provide 
confirmation of compliance; unless seller is exempted. Preparation of 
each report is buyer’s choice since that’s who is preparing this offer.


Line 7B(2)(i). Select who shall pay for minimum mandatory gov-
ernment inspections and reports required as a condition of closing 
escrow under any law. (ii) Select who shall pay for compliance with 
other government retrofit standards required as a condition of closing 
escrow under any law whether the work is done before or after close 
of escrow. (iii) Buyer to be provided (as required in paragraph 14A) 
copies of any inspection reports.


Line 7C(1)(a). Select who shall pay escrow fee. Escrow fee ref-
erenced here is the bare escrow fee and does not include such things  
as copy, recording, filing, and notary fees. (b) Select escrow holder.  
(c) Although this section indicates who pays for various reports and 
services, this is always negotiable between the parties but since this 
offer is being prepared by the buyer it will indicate buyer’s preference 
unless countered by seller in a subsequent counteroffer. 


Line 7C(2)(a). Select who shall pay owner’s title insurance speci-
fied in paragraph 13E. (b) Owner’s title policy to be issued by: 


These services are always negotiable but usually determined by 
local custom. Some areas split fees 50/50 between buyer and seller. 
The determining factor is how the buyer wants the entire purchase 
package to look to the seller. If it’s a seller’s market, the buyer would 
be well advised to make her offer as clean as possible. After all, getting 
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in contract is the goal here. Remember also that VA transactions require 
the seller to pay the escrow fee. 


Line 7D. Other costs, subparagraphs 1–9. Select whether the 
buyer or seller shall pay various costs. Paragraphs 1 and 2 indicate who 
will pay for county and city transfer tax. If this amount is to be split 
between the buyer and seller, check both boxes and indicate the per-
centage on the following line.


(or) Check box to waive purchase of home warranty coverage. This 
just determines up front who will pay for the home warranty if that is 
an issue for the buyer. 
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Line 8 reminds the licensee and the parties that items listed as 
being included or excluded in the MLS or other advertising materials 
may not be included or excluded unless specifically noted in paragraphs 
8B and 8C. Also provides the option by check box of the inclusion of 
refrigerator, washer, dryer, and leased items. Check the box if Internet 
items are to be excluded. 


Line 8A clarifies items included and allows space for additional 
inclusions in the purchase price unless listed in paragraph 8B or C. 
Read carefully and beware of who pays for cost to repair that may be 
caused by removal of excluded items.


Line 8B(1)–(6) addresses fixtures and any other items to be 
included in the sale including their warranties, guarantees, access 
codes, passwords, or other ancillary accoutrements. If licensee has 
insufficient space, use a separate sheet or contract addendum.


Line 9A paragraph defaults to the buyer intending to occupy the 
premises as her primary residence. By checking the box, the buyer 
states that she will not be occupying the property. By not checking the 
box and declaring owner-occupancy when the buyer has no intention 
of doing so may be considered lender fraud.


Line 9B. For seller-occupied or vacant property, this paragraph 
specifies time and date that possession will be delivered to buyer.


Line 9C. It is rarely if ever advisable for the seller to remain in 
occupancy after close of escrow or the buyer to take possession before 
the close; although it is sometimes unavoidable. If seller is to remain 
in possession after close of escrow or buyers take possession before 
close of escrow, it may affect insurance, personal liability, and buyer’s 
loan eligibility. (i) Parties are advised to consult their insurance pro-
fessional and to sign a separate occupancy agreement such as C.A.R. 
Form SIP for seller continued occupancy of less than thirty days or, 
check box, C.A.R. Form RLAS, for seller occupancy of thirty days 
or longer. (ii) Parties are advised to consult with insurance and legal 
advisers for information regarding liability, damage, or injury to per-
sons and personal and real property. (iii) Buyer is advised to consult 
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her lender for information on the effect seller retaining occupancy will 
have on buyer’s loan; especially if buyer has indicated this is to be her 
primary residence (see 8A).


Line 9D indicates property shall be vacant at least five or other 
specified days prior to close of escrow unless otherwise agreed in 
writing. Warns seller she may be in breach of this agreement if she is 
unable to deliver property vacant according to rent control or other 
applicable laws. 


May create lender and insurance concerns. Buyer to seek profes-
sional advice. 


Line 9E. At close of escrow, third-party warranties are automati-
cally assigned. Seller needs to provide documentation. 


Line 9F. At close of escrow, seller is to provide keys, passwords, 
codes necessary to operate locks, mailboxes, security systems, alarms, 
and Internet-connected devices included in purchase price unless 
agreed otherwise.


Line 10A(1). Paragraph mandates that the seller give the buyer all 
legally required and fully completed disclosures required by law. These 
include, but are not limited to, the lead-based paint disclosure and 
pamphlet, Real Estate Transfer Disclosure Statement (TDS), Natural 
Hazard Disclosure Statement, release of illegal controlled substances, 
inclusion in a Mello-Roos Community Facilities Act, and C.A.R. Form 
SSD or SPQ, which discloses an industrial use or military ordnance 
location. It should be noted that TDS disclosures do not relieve sellers 
of their obligation to disclose all known material facts.
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Line 10A(2) further defines “fully completed” and reaffirms listing 
broker and buyer broker obligations for a diligent visual inspection 
(TDS and AVID). 


Line 10A(3). Note to buyer and seller that a Waiver of Statutory 
and Lead Disclosures is prohibited by law. Do not make the mistake of 
believing that because buyers intend to completely remove the exist-
ing dwelling that such disclosures are unnecessary; these disclosures 
are required by law regardless of circumstances. 


Line 10A(4). Seller is advised (unless exempt) of requirement to 
provide TDS within time specified in paragraph 14A and also complete 
and provide buyer with a Seller Property Questionnaire (C.A.R. Form 
SPQ or Supplemental Contractual and Statutory Disclosure (C.A.R. 
Form SSD) (check box). Note: These specific forms are not required 
but the information contained in them is.


Line 10A(5). Buyer shall within time specified in 14B(1) sign 
and return copies of statutory, lead, and other disclosures to seller. 
Providing prompt fully completed forms is the sign of a professional 
and should be considered standard operating and risk management 
procedure.


Line 10A(6) advises the parties that in the event that seller or list-
ing broker, before close of escrow, becomes aware of material facts or 
conditions adversely affecting the property that seller will immediately 
provide an amended notice or disclosure in writing disclosing those 
items. Notice shall not be required for conditions and/or inaccuracies 
obtained by buyer who is otherwise aware of such condition due to 
their disclosure in reports paid for by buyer.


Line 10A(7) informs the parties that subsequent or amended 
disclosures delivered after the offer is signed may allow buyer a 
three-day right (five days if by mail) to cancel the agreement by giv-
ing written notice to seller. This includes delivery of “local option 
disclosures.”
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Line 10B. Within time specified in 14A, the seller is to provide (if 
required by law) to the buyer (i) earthquake guide and questionnaire, 
environmental hazards booklet, home energy rating pamphlet, and  
(ii) disclose if property is located in special flood hazard area, inun-
dation area; very high fire hazard zone; state fire responsibility area; 
earthquake fault zone; and seismic hazard zone; and (iii) disclose any 
other zone or information required by law. Compliance may be met 
by seller delivering to the buyer either the appropriate federal booklet 
or the state combined hazard booklet. 


Line 10C. The two tax withholding laws affecting the sale or 
transfer of California real estate are federal and state. Federal law 
requires the buyer to withhold 10 percent of the seller’s gross selling 
price if the seller is a “foreign person,” as defined under FIRPTA. 
California law requires 3.33 percent to be withheld for out-of-state 
entities, corporations, or trusts or individual sellers. No withhold-
ing is required if the property is the seller’s principal residence or 
the sales price does not exceed $100,000, or is part of a 1031 tax-
deferred exchange. Although exemptions could apply, the seller 
needs to provide a Seller’s Affidavit of Nonforeign Status and/or 
California Withholding Exemption (C.A.R. Form AS) to demon-
strate seller exemption.


Line 10D. Per Section 290.46 of the Penal Code, information 
about registered sex offenders is made available to the public via an 
Internet website maintained by the Department of Justice at www 
.meganslaw.ca.gov. Neither sellers nor brokers are required to check 
this site, but if they were to do so they would be required to disclose 
any known material fact learned from such investigation. Leave this to 
the buyer to investigate.
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Line 10E. Parties are advised that further information regarding 
gas and hazardous liquid transmission pipelines is available via the 
National Pipeline Mapping System (NPMS) and an Internet website is 
maintained by the U.S. Department of Transportation at www.npms.
phmsa.dot.gov/ and/or further information may be available at local 
gas utility operators.


Line 10F(1). Communicates whether seller has seven or other 
listed days after acceptance to disclose if property is a condominium, 
or is located in a planned development or other common interest sub-
division (C.A.R. Form SPQ or SSD).


Line 10F(2). Seller must promptly request HOA documents speci-
fied. Any age restrictions, list of defects, or written notice of settle-
ments regarding common area defects and contact information for the 
homeowner association must also be disclosed. Getting the immediate 
past twelve months of HOA minutes, bylaws, and notices of ongoing 
or anticipated legal action can take some persistence to acquire. Home-
owner Association Information Request, C.A.R. Form HOA, may be 
used. If this is the case, the HOA may require payment before provid-
ing necessary documents. Seller is responsible for any costs to obtain 
this information unless otherwise specified in paragraph 7. Payment 
may be made directly to HOA, management company, or through 
escrow. (see paragraph 20A).


Paragraph 11 states that the property is sold in its present physical 
“as-is” condition as of the date of acceptance, subject to the buyer’s 
inspection rights; shall be maintained in substantially the same con-
dition as when the offer was accepted; and all debris and personal 
property shall be removed by close of escrow. Though the seller must 
disclose known material defects, the buyer has the right to make her 


BK-OCL-HERD_SOUTHSTONE-150131.indb   274 7/10/2015   5:21:37 PM








2758.3 Understanding the Residential Purchase Agreement


own inspections and request that the seller make appropriate adjust-
ments or repairs. If the seller refuses to do so, the buyer may cancel the 
sale as long as the inspection contingency is in effect.


Line 11A. Seller shall, in the time specified in 14A, disclose known 
material facts and defects, including insurance claims made within the 
past five years (possible CLUE report), and make any other disclosures 
required by law.


Line 11B specifies buyer’s right to inspect as per paragraph 14B, 
and based upon said inspection cancel this agreement, request seller 
make repairs, or take other action.


Line 11C advises the buyer (in BOLD type) to thoroughly inves-
tigate the property and not just rely on the seller’s disclosure, and 
advises that property may not be built to code, in compliance with 
current law, or have had permits issued. 


Line 12A gives the buyer the right to conduct any and all inspections 
and investigations that she desires and to receive all disclosures that she 
is supposed to receive and makes the sale contingent on the buyer’s 
approval of all of the above. The buyer has the right to inspect for lead 
hazards and wood-destroying pests and organisms. It also states that the 
buyer cannot conduct invasive or destructive inspections nor have the 
property inspected by any building or zoning inspector without seller 
approval or unless required by law. Various clauses in this paragraph are 
tied to timelines specified in paragraph 14.
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Line 12B requires the seller to make the property available for all 
buyer investigations and for buyer to complete her inspections and 
either waive or remove the contingency, or cancel the agreement per 
paragraph 14. Buyer must give the seller copies of all reports obtained 
by the buyer, at no cost to the seller. The seller must have the utilities 
turned on for the buyer’s inspectors and through the date possession 
is made available to the buyer.


Line 12C requires seller to have utilities on for buyer’s inspections 
and through the date possession is granted to buyer. 


Line 12D. The buyer agrees to keep the property free from 
mechanics’ liens, repair any damage caused by her inspections, and 
hold the seller harmless from any claims caused by the buyer’s actions 
or the actions of buyer’s invitees onto the property. The seller is advised 
of protections offered by use of C.A.R. form Notice of Non- 
Responsibility (NNR).


Line 13A. Within the time specified in paragraph 14, the buyer 
shall be provided a preliminary title report.


Line 13B indicates that title is to be taken in its present condition 
except for (i) monetary liens of record (unless buyer has agreed to 
assume) and (ii) those matters which the seller has agreed to remove 
in writing.


Line 13C. Per time stated in paragraph 14A, the seller has a duty 
to disclose to the buyer all matters affecting the title whether recorded 
or not.


Line 13D. At close of escrow, the buyer is to receive title by grant 
deed, including mineral and water rights if owned by the seller. Mineral 
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rights have sometimes been previously sold or transferred years ago and 
if this is important to the buyer a title company can provide additional 
information. Title shall vest as designated in the buyer’s supplemental 
escrow instructions. The manner of taking title is extremely impor-
tant. A legal professional should be consulted for additional informa-
tion on the matter of legal title. Licensees should avoid offering advice 
on the subject of taking title as this would be considered practicing law 
without a license.


Line 13E advises that the buyer will receive a CLTA/ALTA 
“Homeowner’s Policy of Title Insurance” and that if the buyer desires 
different coverage, she should consult with a title company.


Line 14. Paragraph states that the following time periods may only 
be altered by mutual written consent and any waiver of contingencies 
or cancellation hereunder must be in writing. Time periods begin on 
the first day following acceptance. For definitions, see paragraph 30.


Line 14A. Seller has seven days (or more, as agreed) after acceptance 
to deliver all reports that the seller is responsible for under paragraphs 5, 
6, 7, 8B(4), 10A, 10B, 10C, and 10F, 11A, and 13A and advises that 
if in the time specified the seller has not provided such forms, the 
buyer, after first giving the seller a Notice to Seller to Perform (C.A.R. 
Form NSP), may cancel this agreement.


Line 14B(1) specifies seller has seventeen days, unless otherwise 
specified, to deliver certain information to buyer. Default time prevails 
unless another is written into the blank. It is extremely important for 
the licensee to convey to the buyer the three things they have to accom-
plish during this seventeen-day period: (1) complete all investigations 
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and inspections and review all reports, (2) make any request for repairs 
or negotiate with seller, and (3) remove contingencies or cancel the 
agreement. The buyer must return copies of signed statutory disclo-
sures within this time as well.


Line 14B(2). Paragraph allows the buyer to request repairs from 
the seller (C.A.R. Form RR). The buyer and seller must come to some 
agreement or the buyer may cancel. The seller has no obligation to 
make repairs but no agreement would allow the buyer to cancel. 


Line 14B(3). By the time specified in paragraph 14B(1) (or as other-
wise specified in the agreement), the buyer may request that the seller 
make repairs or take any other action regarding the property (C.A.R. 
Form RR). However, if the seller is unable to deliver certain docu-
ments set forth in 14A then the buyer has five days after delivery of 
those items, or the time set in 14B(1), whichever is later, to deliver to 
the seller a removal of contingency or cancellation of this agreement 
(C.A.R. Form CR or CC). The seller has no obligation to agree to or 
to respond to the buyer’s requests. 


Line 14B(4). After time specified in 14B(1) and before the seller 
cancels, pursuant to 14C, the buyer retains the right to either (i) remove 
the remaining contingencies, or (ii) cancel this agreement based on 
the remaining contingency. Once the buyer has delivered to the seller 
written removal of all contingencies, the seller may not cancel the 
agreement pursuant to 14C.


Line 14C(1). If the buyer does not deliver to the seller a removal of 
the applicable contingencies or cancellation of this agreement (C.A.R. 
Form CC Rev. 11/14), then the seller may cancel the sale after giving 
the buyer a Notice to Buyer to Perform (C.A.R. Form NBP). In such 
an event, the seller shall authorize return of the buyer’s deposit, less 
expenses. 


Line 14C(2). The seller, after giving the buyer an NBP, may cancel 
if the buyer does not take the actions specified. In such an event, the 
seller shall authorize return of the buyer’s deposit, less fees incurred 
by the buyer.
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Line 14D. The Notice to Buyer or Seller to Perform (C.A.R. Form 
NBP or NSP) must (i) be in writing, (ii) signed by the applicable buyer 
or seller, and (iii) give the other party at least two days (or more, as 
agreed) to perform. The notice may not be given earlier than two days 
prior to the expiration of the applicable time specified in paragraph 14 
for the buyer or seller to perform.


Line 14E. If the buyer removes, in writing, all contingency or can-
cellation rights, she has essentially agreed (i) that all inspections and 
investigations have been completed, that all reports and disclosures 
have been reviewed and, unless specified elsewhere, (ii) agrees to pro-
ceed with the transaction and (iii) to assume all liability for repairs or 
corrections referred to by that contingency or for her inability to 
obtain financing.


Line 14F covers the contingency of having either party refusing 
to close escrow as scheduled. If the buyer refuses to close after all 
contingencies have been removed, the seller should use the Demand 
to Close Escrow form (C.A.R. Form DCE) instead of the Notice 
to Buyer to Perform since the DCE may not require return of the 
buyer’s deposit.


Line 14G. If either party gives a written cancellation notice subject 
to rights held under the terms of the agreement, the parties agree to 
sign mutual cancellation instructions and release funds. All costs 
incurred must be paid and, if one party refuses to sign cancellation 
instructions without cause, she might be subject to a fine up to $1,000. 
In the event either party fails to execute mutual instructions to cancel, 
one party may make a written demand to the escrow holder for the 
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deposit (C.A.R. Form BDRD or SDRD). If there is no objection 
within ten days, escrow may release the deposit to the party making 
the demand. If an objection is made, escrow must continue to hold 
the funds until mutual instructions to the escrow holder follow.


Line 15. Any repairs or other alterations to property agreed to 
separately in writing by the seller must be completed (with permits) 
and in compliance with relevant building codes before the buyer’s final 
verification of condition. This inspection is allowed to determine that 
all such work has been completed to the buyer’s satisfaction. It is not 
an opportunity for the buyer to request additional repairs and no can-
cellation rights are authorized under this clause. However, if the buyer 
finds that the property has not been maintained in the same condition 
as when the offer was made, there may be other options under this 
agreement.


Line 16. Repairs must be completed prior to final verification of 
condition unless otherwise agreed to in writing. When any repairs are 
necessary, the work done by the seller must be done per applicable law 
and in a skillful manner with like-kind quality of materials. The seller 
must obtain receipts for repairs done by others, give the buyer a state-
ment of repairs done by the seller, and provide all of the above to the 
buyer prior to final verification of condition.


Line 17. Paragraph spells out all of the items that the escrow agent 
must or may have to prorate on the escrow closing statement and 
states that, unless specified otherwise, all prorations will be as of the 
escrow closing date. It also states that tax bills issued after the close of 
escrow will be handled directly by the buyer and seller; this includes 
“supplemental taxes” resulting from a change in assessed value due to 
the sale. Prorations are usually based on a thirty-day month regardless 
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of whether the month is 28, 30, or 31 days. Some title companies have 
computer programming that will compute the proration based on the 
exact number of days. Check with your title company.


Line 18A. The seller or buyer or both agree to pay compensation 
to the broker as specified in a separate written agreement. Compensa-
tion is to be paid upon close of escrow or as otherwise specified. If the 
selling broker is not a member or does not have a reciprocal agreement 
with the MLS listing the property or there is no listing agreement 
at all, then the broker is not entitled to compensation unless there 
exists a separate agreement in writing between the seller and broker. 
The cooperating broker may have a Buyer Representation Agreement 
(C.A.R. Form BRE) stipulating agreed compensation.


Line 18B. Because there is often significant misunderstanding by 
the parties regarding the role of a real estate broker in the  transaction, 
this paragraph spells out what a broker may or may not do for them. 
Whenever advice may be required that is beyond the scope of the real 
estate broker, the parties are advised to seek the advice of an appro-
priate professional.


Line 19. If the party signing the contract is not the actual buyer 
or seller, such as a corporation, trust, or other entity, an appropriate 
authority to act in a representative capacity must be attached. A trust 
agreement, power of attorney, or court order or corporate resolution, 
in addition to a Representative Capacity Signature Agreement (C.A.R. 
Form RCSA), should satisfy this requirement.
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Line 20A spells out the selected portions of this agreement that 
constitute buyer and seller instructions to the escrow holder as well as 
the agreement of the parties to make payments to the escrow or to 
others, as directed by the escrow holder, for services rendered.


Line 20B. The seller is to deliver an affidavit to satisfy the sell-
er’s FIRPTA obligation under paragraph 10C and allows the escrow 
holder to deliver to the buyer a qualified statement that complies with 
federal law. (Note: This is so that Social Security numbers are not 
compromised.)


Line 20C states that brokers are a party to the agreement only for 
the sole purpose of compensation and notes that the buyer and seller 
irrevocably assign to brokers compensation specified and irrevocably 
assign the escrow holder to disburse these funds to brokers at close of 
escrow or pursuant to any other mutually executed cancellation agree-
ment. Releases escrow holder from liability resulting from escrow 
holder’s payment to brokers of compensation.


Line 20D. The escrow holder, upon receipt, provides the seller  
and seller’s broker verification of buyer’s deposit of funds per 
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paragraphs 3A and 3B. The escrow holder shall immediately notify 
all brokers (i) if the buyer’s initial or any additional deposit or down 
payment is not made per the agreement, or is not good at the time of 
deposit with the escrow holder; or (ii) if the buyer or seller instructs 
the escrow holder to cancel escrow. A copy of any amendment affect-
ing any paragraph of the agreement for which the escrow holder is 
responsible shall be delivered to the escrow holder within three days 
after mutual execution of the amendment.


Line 20E. Delivery of relevant documents or amendments shall be 
delivered to the escrow holder within three days of execution.


Line 21A states that any clause added by the parties specifying 
a remedy for failure of the buyer to complete purchase in violation 
of the agreement because of the buyer’s default (such as making a 
deposit nonrefundable) shall be deemed invalid unless the clause inde-
pendently satisfies the statutory liquidated damages requirements set 
for in the Civil Code.


Line 21B states that the seller is entitled to the buyer’s deposit if 
the buyer defaults, but if the property is a one to four residential unit 
that the buyer intended to occupy, the damages are limited to 3 per-
cent of the purchase price. It is important to remember that although 
the contract stipulates the amount the seller is entitled to in event of 
buyer default it does not authorize the automatic release of funds to 
the seller. The deposit can only be released with mutual written instruc-
tions. The buyer and seller shall sign a separate liquidated damage 
provision (C.A.R. Form RID) for any increased deposit. Agreement of 
the parties is required by initialing the box.
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Line 22A states that the parties in a dispute agree to talk about any 
disagreement or claim arising between them out of the agreement or 
any resulting transaction through the C.A.R. Real Estate Mediation 
Center for Consumers (www.consumermediation.org) or through any 
other mediation provider or service mutually agreed to by the parties 
before resorting to arbitration or court action. Parties also agree to 
mediate any disputes with the broker(s) who, in writing, agree to such 
mediation prior to, or within a reasonable time after, the dispute or 
claim is presented to the broker. Mediation fees are to be divided 
equally among the parties involved. If any party (i) commences an 
action without first attempting to resolve the matter through 
mediation, or (ii) before commencement of any action, refuses to 
mediate after a request has been made, then that party shall not be 
entitled to recover attorney’s fees, even if they would otherwise be 
available to that party in any such action. This mediation provision 
applies whether or not the arbitration provision is initialed. See exclu-
sions in paragraph 22C. (Author’s Note: Licensees are advised to pro-
vide the parties with the most current copy of the C.A.R. Q&A on 
“Mediation for the Consumer” since any detailed attempt at explana-
tion by a licensee could be considered practicing law without a license.)


Line 22B is where the parties agree to have their dispute decided 
by a neutral arbitrator. The arbitrator may be a retired judge with 
experience in deciding real estate contract disputes. The parties are 
allowed to present the evidence supporting their allegations and  
the decision is made by the presiding arbitrator. The notice given in 
the contract is a statutory notice with specific print size requirements, 
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and agreement of the parties is required by initialing. Licensees  
are again urged to provide the C.A.R. Q&A on “Arbitration for the 
Consumer” rather than attempt any explanation of the arbitration  
paragraph. Should additional explanation be required, the parties 
should be referred to an attorney.


Line 22C(1). The matters excluded here are those that can be 
resolved more readily outside of arbitration. These matters are listed.


Line 22C(2). This paragraph allows the parties to take certain 
steps to establish a legal position without violating the requirement to 
mediate before filing a court action and lists those actions.


Line 22C(3) clarifies that brokers cannot be compelled to arbi-
trate or mediate with the buyer or seller and that if the broker agrees 
to do so this does not make her a party to the contract. Brokers and 
licensees are often asked by the buyer or seller whether they should 
initial the arbitration clause, thus making it part of the agreement. 
Authors strongly advise licensees not to make any such recommen-
dation but to simply provide the appropriate C.A.R. Q&A on form 
“Arbitration for the Consumer.” Offering advice here would be 
practicing law and therefore ill advised unless one is a practicing 
attorney.


Line 23. Brokers may have made many contacts in the service 
provider industry and are often asked for recommendations. If you 
choose to do this, always provide at least three names for each service 
recommended and let the buyer or seller select which to use. Brokers 
cannot guarantee any service provider and this paragraph so states.
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Line 24 authorizes the brokers to report the various terms of a sale 
to the Multiple Listing Service. Author’s Note: The selling price is no 
longer confidential (as of January 1, 2015) when a document subject to 
the Documentary Transfer Tax is submitted for recordation as it must 
show on its face the amount of the tax due. Also, without a specific Con-
fidentiality and Non-Disclosure Agreement (CND) between the buyer 
and seller, there is no obligation for a listing broker to withhold any 
offering price information from other licensees before close of escrow.


Line 25. In any action, proceeding, or arbitration, the prevailing 
party shall be entitled to reasonable attorney fees except as provided 
in paragraph 22A. Also stipulates that the loser of any dispute is obli-
gated to pay the judgment, award, their own attorney fees, and the 
attorney fees of the prevailing party.


Line 26 limits the ability of the parties to assign (within limits) 
their rights under a contract. Any assignment, partial or total, shall not 
relieve the buyer of any obligation under this agreement unless other-
wise agreed in writing by the seller (C.A.R. Form AOAA).


Line 27. Both state and federal law has made it illegal to discrimi-
nate where protected categories are concerned: race, color, religion, 
sex, handicap, familial status, or natural origin. Make sure you are 
familiar with and abide by federal and state fair housing laws. 


Line 28. This document constitutes the entire agreement between 
the parties. Also, there is a specific expiration date (line 31) after which 
the agreement is revoked. The maker may revoke the agreement any 
time before communication of acceptance (C.A.R. Form WOO) and 
the seller may consider other offers any time prior to acceptance of the 
buyer’s offer. However, if the seller does not accept the buyer’s offer 
exactly as written, there must be a counteroffer. Signing the agreement 
is acceptance of agency relationships. Licensees should be aware that 
there are no requirements that everyone sign the original document. 
Counterparts referencing the original document are acceptable. 
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Line 29. The phrase “time is of the essence” is meant to indicate 
that it is important to the parties. All understandings of the parties are 
in this agreement and may not be contradicted by evidence of any 
prior agreement or contemporaneous oral agreement. If any provision 
is held to be invalid, the remaining provisions will remain in full force 
and effect. The agreement may not be extended, amended, modified, 
altered, or changed, except in writing signed by the buyer and seller. 


Line 30. Licensees should assure themselves that they understand 
the meaning of each term.


Line 31 designates who is authorized to receive the buyer’s offer 
and the time the offer remains open. It is recommended that the recip-
ient be a person rather than the name of a brokerage firm or company. 
If the entity designated to receive the buyer’s offer is a company, then 
anyone in the company (receptionist, secretary, janitor) who might be 
in the office and receive the offer creates a contract, whether that 
employee is a licensee or not. The licensee may enter a date when the 
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offer shall be deemed revoked and the deposit refunded to the buyer. 
The buyer must sign, date, and print her name. Check the box if one 
or more buyers is signing in a representative capacity and not for him/
herself and attach the Representative Capacity Signature Addendum 
(C.A.R. Form RCSA). Attach any required signature addendum 
(C.A.R. Form ASA). 


Line 32 indicates that the seller has the authority to execute the 
agreement, accepts the offer and agrees to sell the property as per the 
terms and conditions in the agreement, and has read and acknowl-
edged receipt of a copy of the agreement and authorizes the broker to 
deliver a signed copy to the buyer in order to establish a valid accept-
ance. The seller then signs, dates, and prints her name, or checks the 
box if her acceptance is subject to an attached counteroffer. There is 
also space for the initials of the buyer or buyer’s representative con-
firming acceptance with the time, date, and place.
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This area reaffirms that brokers are not a part of the agreement 
between the parties, agency relationships are confirmed as stated in 
paragraph 2, per 3A(2), and agent acknowledges receipt of deposit 
and cooperating broker commission agreements. 


This area acknowledges receipt of a copy of the agreement and, if 
the box is checked, the earnest money deposit and amount. The escrow 
holder agrees to act as escrow holder per paragraph 20.


The listing broker or designee initials and dates the offer presented 
to the seller.


Sellers denote rejection of offer and note that no counteroffers 
were made. This option is far less provocative and much more accept-
able than simply scrawling REJECTED in pen across the face of the 
contract which was the practice of some licensees before this printed 
option became available in the contract.


Although specific broker review of the contract agreement has not 
been required for some time, many brokers asked that the review box 
be retained for their use. Since the state of California still requires that 
brokers supervise their licensees, file review seems a prudent risk man-
agement activity for supervising broker/managers to continue.


The buyer shall initial each page of the agreement. The seller ini-
tials upon acceptance. 


Buyer Inspection Advisory (C.A.R. Form BIA) is included, as part 
of the purchase offer packet should be presented to (and discussed 
with) the buyers on concluding the purchase contract or even before. 
It provides information on the importance of a thorough investigation 
of property condition. Do not fail to give this form to every buyer as 
this advisory lists advice to buyers that many licensees may otherwise 
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neglect to provide. Enter the address at the top of the form and be 
sure the buyers sign and date this form. 


short sale
In a short sale, the lender agrees to accept the total proceeds of the sale 
as full satisfaction of the seller’s obligation, even though the proceeds 
will not pay off the loan, accrued interest, and penalties. 


If you, as the buyer’s representative, are aware that a property will 
be a short sale, you must include a Short Sale Addendum (C.A.R. 
Form SSA) and attach it to the purchase agreement as well as pro-
vide the parties with a Short Sale Information Advisory (C.A.R. Form 
SSIA). Caution: If you are not familiar with the intricacies of handling 
a short sale, you should team up with an experienced licensee. This is 
definitely an area of increased liability for licensees who are conducting 
short-sale escrows. Talk to your employing broker.


8.4 PREPaRinG To PREsEnT THE offER To PuRCHasE
Even when presented with solid facts and information, many own-
ers are not completely convinced about the real market value of their 
properties when they’re listed. To give your buyers the best possible 
representation when the sellers review their offers, you need to do 
some serious preparation.


You may have already researched and created a competitive market 
analysis (CMA) to assist the buyer in deciding on an offer price; if 
not, you will need to do one and have it with you when you present 
the offer or fax it to the listing licensee along with the offer if you will 
not be at the presentation. Also, write the sellers a short, informal 
letter briefly describing the buyers (being careful not to violate any 
fair housing rules) and briefly explaining their offer. Such explanation 
should include pertinent facts about the buyers, why they have cho-
sen the seller’s property, how the buyer arrived at the offered price, 
any concessions asked for by the buyers, and anything else that could 
help the seller accept the offer. Be sure to highlight all of the positive 
or strong points of the offer, such as a large down payment or a cash 
offer, few or no contingencies, or quick close. Prepare this letter even 
if you will personally present the offer. If the MLS listing shows the 
seller’s loan balance, you should also complete a seller’s net proceeds 
sheet and take it with you or fax it in case the listing licensee hasn’t 
done so.


Once you have called the listing licensee and established a time to 
present the offer to the sellers, notify your buyers and make sure they 
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will be available for a call from you at any time. Tell them you may 
need to meet with them right after you present the offer, as they will 
not have a binding contract until you have delivered a copy of the 
offer, signed by the sellers, to them; and if you get a counteroffer, you 
will need to go over it with them right away.


If you are presenting the offer in person, make a complete copy for 
each seller and their listing licensee. Everyone in attendance should 
have a separate copy of the offer and all supplemental information.  
If you are not presenting the offer personally, but are hand-delivering 
it to the listing licensee, make separate copies for sellers and the listing 
agent. 


8.5 nEGoTiaTinG THE offER WiTH THE sEllERs 
When you meet with the sellers and their representative, it is usually 
best to make a little small talk before getting into the actual pres-
entation of the actual offer. This will allow you to establish some 
rapport and give everyone a chance to get comfortable with each 
other. Be careful not to overdo it, in case any type-A personalities 
present want to get right down to business. Before presenting the 
purchase agreement, you, as the selling licensee, are obligated to 
present a copy of the Disclosure Regarding Real Estate Relation-
ships (C.A.R. Form AD-2) to the sellers for an acknowledging sig-
nature. This may be the one the buyer signed (AD-2) or a separate 
form (AD-3). You could begin by saying: “I know your agent has 
already had a discussion of the types of agency relationships that are 
available in California, but as the representative of the buyer I am 
also required by the Civil Code to disclose this to you. Here is the 
required disclosure form. If you understand the information in this 
disclosure and have no additional questions, please sign here in the 
separate seller’s box acknowledging receipt of this copy.” After pre-
senting this additional agency disclosure and obtaining the required 
acknowledging signature on the AD-2 form, you may proceed with 
the presentation of the offer by providing previously prepared cop-
ies of the purchase agreement and supplemental material to the sell-
ers and their representative. 


Ask the seller’s representative to review the offer and make notes of 
any questions or clarifications she may require. While they review the 
offer, start to tell them about the buyers. Then move into small, eas-
ily negotiable parts of the offer, such as the closing date, any personal 
property the buyers have asked for, the inclusion and benefit of a home 
warranty if one is requested by the buyers, the buyers’ preapproval of 
any financing (if done), and the benefit of preapproval to the sellers. 
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As the listing salesperson already has a relationship with the sellers, it 
is usually wise to let her present the price and any other major items 
to the sellers. If the salesperson is new or not well prepared, however, 
it may be best to proceed with the entire offer presentation yourself 
while including the other salesperson as much as possible.


Have a legal pad with you for taking notes of any issues that evolve 
as the offer is presented. If the sellers make a comment like “we can’t 
get out of the house that fast,” make a note of it. It may be a great 
bargaining chip a little later. If you have written the offer with a  
well- justified purchase price and the sellers object to it, go over the 
comparable sales you have with you. Remember, you don’t want to 
argue with them, so your comments should consist of things like “I 
understand how you feel about your asking price but let’s take another 
look at the recent sales.” All references to price should come from “the 
market data” and not from you directly; it’s much harder to argue 
with facts than a person.


Be aware of the sellers’ and the listing licensee’s body language and 
voice inflection. You will sometimes see and hear signs of stress (usu-
ally over price). When you experience this, it is often wise to deflect 
the issue for a time by bringing up an easier issue to consider, such as 
personal property or the closing date, and revisit the price issue a little 
later.


As you all go through the offer, both you and the seller’s represent-
ative should be making notes about any changes to be made as well as 
any issues you wish to revisit before a counteroffer is made. When the 
discussion is nearing an end, quickly go over your notes and revisit any 
issues with the sellers you feel need further negotiation or clarification. 
Restate your buyer’s case in each matter and ask the sellers if they can 
understand why the buyers feel as they do about each particular issue. 
As the buyer’s representative, you have a duty to present the offer in 
as positive a manner as possible. You also have an ethical duty to rec-
ommend strongly that the owners accept the offer if you know it is in 
their best interests to do so.


8.6 sEllinG YouR oWn lisTinG
Selling your own listing or being in a dual agency situation can be 
both rewarding and problematic. It can be rewarding because you 
receive twice the commission on a sale and the communication prob-
lems often encountered in many escrows are eliminated because you 
are not dealing with another licensee. You must, however, be extra 
careful to keep both parties in the transaction happy while looking to 
both of their best interests. This may be very difficult to do when the 
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seller wants more than the buyer can pay or the current market can 
justify by comparable sales.


Both the buyers and the owners must have informed prior consent 
to the dual agency situation before either of them makes any decisions. 
When some licensees write an offer on their own listing, they tell both 
the buyers and the owners that they will put up a firewall between 
them and ensure that both parties receive all of the information nec-
essary to make good, informed decisions about whether to proceed 
with the transaction, but neither will receive any information about 
the other party that is damaging to their interests or inappropriate for 
the licensee to disclose.


Most judges are not in favor of one broker having a dual role in 
a transaction because of what they perceive as a conflict of interest. 
If you keep the Golden Rule and the code of ethics clearly in mind 
when you are in a dual agency situation, however, and put the cli-
ents’ interests ahead of your own, you will find that your transactions 
will go smoothly. This may be somewhat difficult to accomplish when 
fiduciary obligations for one party conflict with those required for the 
other (as in CCC 2079.16 that states under Agent Representing Both 
Buyer and Seller: “In representing both Seller and Buyer the agent may 
not, without the express permission of the respective party disclose to the 
other party that the Seller will accept a price less than the listing price or 
that the Buyer will pay a price greater than the price offered.”) which 
may explain why judges find dual agency to be a “conflict of interest” 
and why some real estate brokers who recognize this potential con-
flict operate as a “single agent only” and never handle both sides of a 
transaction. 


8.7 HanDlinG sinGlE anD MulTiPlE CounTERoffERs
A buyer can rescind her offer at any time prior to receiving a signed 
copy of the owner’s acceptance of the offer, without any changes. If 
you get a seller’s acceptance of an offer without any changes, imme-
diately thank her, leave, and give a copy of the fully executed offer to 
your buyers and offer your congratulations. If you get a counterof-
fer, thank the seller and leave, but before visiting the buyer, take a 
few moments to decide how you will present the counteroffer. See 
 Figure 8.2 for a sample counteroffer. Buyers can be as sensitive about 
receiving a counteroffer as the owners are about receiving an offer. 
Emotions can run high with both parties, and the better prepared you 
are to present an offer (or any counteroffer) in a calm, logical way, the 
more likely you will help consummate a sale. If the counteroffer con-
tains multiple items, decide the importance of each item. When you 
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fiGuRE 8.2 Seller Counter Offer 11/14.


Source: Reprinted with permission of the California Association of REALTORS®
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meet with the buyers, start with the easiest issue and work up to the 
more emotional issues, such as price and occupancy.


If your buyers receive a counteroffer, they may (1) reject the offer 
and receive their earnest money deposit back, (2) accept the offer  
without change (in which case, you give them a signed copy and imme-
diately return the signed counteroffer to the sellers or their licensee), 
or (3) counter the counteroffer.


If the buyers decide to counter the counteroffer, they must sign 
acceptance of the original counteroffer and also check the box that 
states that an additional counteroffer is included. You then complete 
another counteroffer placing a number 2 next to the word “Counter-
offer.” Do this to keep each document in its proper sequence.


Complete the top of the new counteroffer and state succinctly the 
changes the buyers want. For example, the sellers counter to increase 
the purchase price to $820,000 and the escrow closing date to be 
thirty days instead of the forty-five that the buyers offered, and your 
buyers are in agreement with the new closing date, but only want to 
pay $810,000 for the property. You don’t need to say anything about 
the change in the closing date as the buyers are in agreement, so you 
write, “The purchase price shall be $810,000. Down payment and 
loan are adjusted accordingly.” Always finish each counteroffer you 
write with the phrase, “All other terms and conditions shall remain 
the same.”


After you have the buyer’s acceptance on the counteroffer or 
have written a counter to the counteroffer, immediately contact the 
seller’s representative and either fax or personally deliver a signed 
copy to her. The contract is not binding until you have delivered  
the accepted counteroffer to the seller or their representative; deliv-
erance is considered acceptance. In the event of a second counterof-
fer, immediately deliver the accepted counteroffer and counteroffer 
number two to the listing licensee and/or the sellers for review. This 
process continues until one party accepts the other’s counteroffer 
without change.


There will be times when you represent buyers in one of several 
offers on the same property. The owners decide how to respond; they 
may wish to accept one of the offers if it is clearly better than the rest 
or, if all of the offers are rather similar, they may respond to all of the 
offers by issuing multiple counteroffers. This practice can be problem-
atic if it is not handled properly and can even get the owners and the 
listing licensee in legal trouble if it isn’t handled correctly.


Owners who use this method of dealing with multiple offers may 
risk having one or more buyers withdraw their offers because they do 
not wish to get involved in a bidding war.
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Another way to deal with multiple offers is to counsel your sell-
ers on which offer is the best, and counter that offer only, giving 
those buyers a fairly short time to respond. If they do not respond, or 
respond unfavorably, the owners can counter the next-best offer and 
so on, until one party accepts their counteroffer.


 8.8 BuYER’s EsTiMaTED ClosinG CosTs 
Some first-time buyers usually do not consider closing costs when they 
decide to buy a home. Instead, they find out that they must come up 
with several thousand dollars at the last moment, which, if this infor-
mation comes as a surprise, can create a difficult situation. So, while 
writing an offer on behalf of buyers, give them a written estimate of 
their closing costs. Many real estate firms and escrow companies have 
forms for this purpose. You are wise to obtain one and become familiar 
with it.


Your estimate should show all of the usual charges buyers custom-
arily pay in your area, as well as the total down payment necessary to 
fulfill the terms of the purchase contract. Also calculate the buyer’s 
monthly payment, including the loan payment and any tax or insur-
ance impounds required by their lender. Costs for title and escrow ser-
vices and lender fees vary from company to company so it is important 
for you to be as accurate as possible. It is a good practice to err slightly 
on the high side because news of having to bring more money than 
expected to the closing is not well received by buyers.


8.9 sETTinG uP THE EsCRoW TiMElinE
Once contract acceptance has been acknowledged by the buyer, open 
an escrow account as specified in the contract and deliver the buyer’s 
check for the earnest money to the escrow company. The buyer’s ear-
nest money funds must be deposited with the chosen escrow company 
or the broker’s trust account (whichever is specified in the contract) 
within three business days.


All of the parties to the purchase/sale of the property now have 
responsibilities to fulfill. If you create a timeline for everyone to work 
from, the escrow will go much smoother. Many escrow companies and 
real estate firms have preprinted forms specially made for this purpose. 
If one is not available, you must make your own, get a copy of it to 
your buyers and the seller’s representative (who will hopefully give a 
copy to the sellers), and put one in your file.


The timeline should contain a checklist of every item or issue 
that needs to take place to obtain any necessary financing, conduct 
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all necessary due diligence, provide all mandated disclosures, secure 
property and any other insurance required by buyers or lenders, and 
set a date to sign escrow instructions. The timeline should state the 
item, state a “to do by” date, and a completion date.


The issues that are necessary to close an escrow vary widely through-
out California. Although this book does not include a detailed check-
list, creating or obtaining one that is designed for your area will be a 
tremendous help to you and your buyers and will make for a much 
smoother transaction.


Summary
Counseling is a prelude to selling. Selling is reading your customers 
and helping them decide to make a purchase.


Selling is about product knowledge, communication, discovery, 
knowing your customer, and persuasion. Your selling strategy should 
be based on the people you are with, their attitude toward the sales 
process, and their desire for a particular property.


Appealing to a buyer’s motives, such as survival, pride of own-
ership, security, or a desire for comfort or convenience, is what 
closes a sale. Watching for buying signals and overcoming any sales 
resistance using closing techniques such as trial closes and alternate 
choice closes will help you determine when it is time to close. Sales 
are sometimes lost by real estate professionals because they talk 
when they should be listening, when they appear too eager for the 
sale, apply too much pressure, appear frightened, or do not possess 
enough knowledge to give competent advice. Being negative and 
arguing with the client are also reasons licensees lose sales. To repre-
sent someone properly in the purchase of a property, you must fully 
understand the Residential Purchase Agreement and Joint Escrow 
Instructions.


After writing an offer to purchase on behalf of a client, fully prepare 
for your presentation prior to meeting with the owners and their rep-
resentative. Make sure your buyer’s position is clearly stated.


In the event an offer to purchase is not acceptable to an owner, 
encourage the owner to issue a counteroffer to the buyers. If there 
are multiple offers on the same property, the owners may wish to use 
the multiple counteroffer paragraph (and the Seller Counter Offer 
[SCO 11/14] or Seller Multiple Counter Offer [SMCO 11/13]) to 
counter all of the offers at the same time; this is safe because the seller 
is not obligated to any of the buyers until she has countersigned one 
of the counteroffers and delivered it to the successful buyer.
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Buyers entering into a purchase agreement should be told the 
approximate amount of their closing costs, including an itemized list 
of costs so everyone is assured that the buyers will have sufficient cash 
to close the purchase.


After you have an accepted contract, it is wise to create an escrow 
timeline for everyone involved so they can get things done within the 
time limits imposed by the contract.


Important Phrases and Terms
Alternate of choice close
Assumptive close
Closed-ended questions
Counseling
Counteroffer
Mirroring
Multiple counteroffer


Open-ended questions
Persuasion
Residential Purchase Agreement 


and Joint Escrow Instructions 
(RPA-CA)


Short sale
Trial closes


Class Discussion Topics


1. Use the following information to complete a Residential Purchase 
Agreement for the property where you currently live on behalf of 
Ralph and Mary Jenkins.
•	 Deposit: $7,000 with an increase to 3 percent of the purchase 


price within fifteen days after final acceptance of the offer.
•	 Purchase price: $500,000.
•	 Total down payment: $100,000.
•	 Financing: Contingent on obtaining a new first loan for 


$400,000 at an interest rate not to exceed 6 percent, with a 
loan fee not to exceed 1 percent of the loan amount. Loan 
qualification by the buyers shall be provided to the owners 
within five days after final acceptance of the offer.


•	 Appraisal contingency: The offer is contingent on obtaining an 
appraisal for at least the purchase price.


•	 Escrow closing: The escrow shall close within forty-five days 
after final acceptance of the offer.


•	 Occupancy: This will be the buyer’s primary residence.
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•	 Home warranty: The cost of a home warranty, which shall 
include the swimming pool and air conditioning, shall be split 
equally by the parties and shall not exceed a cost of $500.


•	 Personal property: Refrigerator, washer, dryer, and pool 
equipment.


•	 Fees and costs: The sellers shall pay the owner’s title policy and 
any transfer fees. Catalina Escrow Company will conduct the 
escrow and the parties will split their fees. Sellers will pay for 
the required zone disclosure report. Sewer and well costs are 
not applicable and the sellers will pay to have smoke detectors 
installed and the water heater properly braced.


•	 Conditions: The seller warrants the condition of the premises 
pursuant to paragraph 9B(1) through (7), except for (5), which 
does not apply, and the time periods specified in paragraph 16 
are adequate.


2. Using another student as a buyer, role-play an assumptive close.
3. How would you overcome the following buyer objections?


a. I don’t want to sign the offer until my attorney looks it over. 
b. The price is way too high.
c. We want to think about it overnight; we’ll call you tomorrow. 
d. My rent is cheaper than the loan payment. 
e. The HOA fees are really high.
f. I think I’ll wait until interest rates drop a little more. 
g. I’m not crazy about the location.
h. I don’t want to sell until I find a house to buy.
i. I wanted an older home with charm; this is too new.


4. Describe the materials you would gather in preparing an offer 
presentation to a seller and listing licensee.


5. What action would you take if you are presenting an offer and the 
sellers tell you that they won’t sell for that low price?


6. By role-playing with another student, explain your boundaries of 
conduct in selling your own listing.


7. Discuss what should be included in an escrow timeline.


BK-OCL-HERD_SOUTHSTONE-150131.indb   299 7/10/2015   5:21:44 PM








300 CHaPTER 8 Writing and Presenting Effective Purchase Contracts


Chapter 8 Quiz
 


1. All of the following are buying signals 
except
a.  asking when they can leave to see 


the next house.
b. measuring a room.
c.  rubbing the kitchen countertop. 
d. whispering with a spouse.


2. Which of the following describes a 
good salesperson?
a.  One who approaches every customer 


according to her personality type.
b.  One who uses real estate jargon and 


legal terminology.
c.  One who shows homes above the 


buyer’s preapproved loan amount.
d.  One who uses terms the buyers can 


understand.


3. Which of the following should you do 
when writing a purchase agreement?
a.  Always present the agency 


disclosure after signing the purchase 
agreement.


b. Initial any changes.
c.  Use the contract to ask for a higher 


commission.
d.  Ask the buyers to read it carefully 


before signing it.


4. According to paragraph 14B(1) of the 
purchase contract, how many days does 
the buyer have to complete a lead-
based paint inspection?
a. 7
b. 17
c. 10
d. 5


5. Which of following is true regarding 
selling your own listing?
a.  It’s easy to discuss price and terms.
b.  It is generally approved by most 


attorneys.
c.  It is a great way to receive a full 


commission.
d.  It requires special care in disclosing 


your dual role to all parties.


6. What should you do before you present 
a counteroffer to your buyers? 
a.  Call the buyers and tell them the 


terms of the counteroffer.
b.  Start with the price if it’s been 


changed by the owners.
c.  Read the counteroffer to the buyers 


and immediately suggest another 
counter.


d.  See the buyers in person and go over 
each change made by the sellers, 
starting with the easiest one first.


7. Which of the following is not true 
about a multiple counteroffer?
a.  If there are multiple offers, the 


owners are obligated to counter all 
of the offers.


b.  The counteroffer is not fully accepted 
until it is signed by the buyers and 
acknowledged in writing by the sellers.


c.  Many buyers will walk away from a 
multiple counteroffer situation to 
avoid a bidding war.


d.  Using the multiple counteroffer 
form (SMCO) will help avoid the 
possibility of selling a house to two 
or more people at the same time.
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8. Which of the following refers to a short 
sale?
a.  An all-cash sale that is discounted 


because there is no financing 
contingency.


b.  A sale in which the appraisal 
contingency has been waived.


c.  A sale with a quick close of escrow.
d.  A sale in which the lender agrees to 


take the net proceeds from the sale 
as loan satisfaction.


9. Which of the following does not 
appear on an estimated buyers closing 
cost sheet?
a. Loan origination fee
b. Existing loan balance
c.  Prorated real property taxes
d. Prorated HOA dues


10. Which of the following is a function of 
an escrow timeline?
a. Certifies deed restrictions.
b.  Notifies all parties of the documents 


required to be given to whom.
c.  Determines commission rates.
d.  Acts as a reminder of important 


dates to all parties.
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sTuDEnT lEaRninG ouTCoMEs
Upon completion of this chapter, the student will be able to:
•	 Plan and effect an MLS property search.
•	 Formulate and create a listing presentation manual including marketing 


plan and agenda.
•	 Organize and create a CMA.
•	 Calculate and compute an estimated seller’s net proceeds from sale on a 


given property.
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PREPaRinG foR THE lisTinG 
aPPoinTMEnT


 9
CHAPTER	


9.1 REsEaRCH THoRouGHlY fiRsT
When called on to give a listing presentation to the owners of a 
property, the worst mistake a licensee can make is to be unprepared.  
This happens all too often, and when it does, things almost always 
begin badly and get worse.


If you are unprepared, the owners often become uncomfortable. 
If you only have your time and knowledge to offer a seller, going to 
a listing presentation with only half of what an average licensee has to 
offer may cause a seller to offer you half a commission; and even that 
may be too much. Sellers perceive that you lack knowledge of their 
neighborhood. They may also feel they are in complete control and 
if they do list with you, they will do so at their price and their terms, 
which is often far too aggressive.


Take the following steps to ensure that you are in control during a 
listing presentation:


•	 Obtain comparable sales data.
•	 Create a comparative market analysis (CMA).
•	 Create a marketing plan.
•	 Prepare a detailed listing presentation manual on the subject 


property.


First, do a Multiple Listing Service (MLS) computer search of the 
property’s neighborhood and obtain data on the past three to six 
months of activity in the following four areas: active listings, pending 
sales, sold (closed escrow) properties, and expired listings. Give prior-
ity to properties that have been sold in the past thirty days as most 
appraisers are required by lenders to give them the most credibility.


Once you have the data in hand, drive by each property you intend 
to include in your comparative market analysis as well as the surround-
ing neighborhood. Make notes about each property on the MLS 
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printouts. You may or may not have more properties than you need, 
so driving through the neighborhood ensures that you use the best 
ones in your analysis. Make an appointment to preview as many of 
the actively listed properties as possible to check on their condition 
firsthand.


9.2 CoMPaRaTivE MaRKET analYsis
The comparative market analysis (CMa) includes recent property sales 
in a target area as compared to a particular property. Usually three 
comparable properties or “comps” that have been sold and closed 
escrow are compared to the “subject property” (the one you hope to 
list), and adjustments are made for things such as lot size, property 
condition, location, and differing amenities such as granite counter-
tops, two- versus three-car garage, and swimming pool versus none. 
The difference between the date of sale of the comp and the current 
date may make an additional price adjustment necessary because of 
current market and economic conditions.


The CMA should be limited only to residential properties and small 
apartment house sales. Other types of property such as land, large 
apartment complexes, and commercial property require a more in-
depth analysis and may require inclusion of an environmental impact 
report (EIR).


Once you have completed your research and driven through the 
neighborhood, select the closest or best comparables based on those 
with the most similarities to the subject property. Place the informa-
tion on a computer-generated program for your analysis; once it is 
complete, you can transfer it to the appropriate place in the listing 
presentation manual.


The “active” category lists the prices current sellers are asking for 
their homes. As all homes in the neighborhood are essentially compet-
ing for the same general type of buyers, these homes represent the sell-
er’s price competition and help set the general limitations of what the 
seller should ask for the home. Although the active list does not give 
any indication of what the property will actually sell for in the current 
market, it helps give the seller an idea of a possible sale price range and 
the number and type of homes that are competing for a similar buyer.


As a listing licensee, you must be careful not to suggest a price 
based on what other owners are asking for their homes. Some of those 
properties may be overpriced, and you will risk having your seller  
overprice her property if you do this. Suggesting price ranges that 
allow the neighborhood homes to help sell a property is the mark of a 
true professional.
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The “sold” section of the CMA is much more valuable than the 
current listing section because it shows an actual meeting of the minds 
between a buyer and seller where a sale actually occurred. Emphasis 
should be placed on the most recent sales because they reflect the most 
current market conditions. Market conditions can and do change over 
time. Appraisers are told to use comps within the past three months 
whenever possible. Adjusting older data for an increase or decrease in 
value because of current market conditions can be highly subjective. 
Take great care to do a thorough analysis of price trends in order to be 
as accurate as possible.


If some data on the sold property seems significantly higher or 
lower than the rest of the homes in the area, read its MLS listing 
carefully and call the listing licensee to find out why. Things such as a 
pending divorce, bankruptcy, sale in lieu of foreclosure, short sale, or 
seller-paying-buyers’ closing costs often indicate a sale price that did 
not reflect the true market value of the property.


If your MLS has a “sale pending” category, it will be worthwhile 
for you to check it and call the listing licensee of any comparable prop-
erties to determine how close to the asking price the owners received. 
Although many licensees think that a buyer’s offered price must be 
kept confidential until after the close of escrow, this is not the case 
and never has been. In fact, unless there is a written agreement requir-
ing confidentiality, the seller or seller’s representative has no duty  
or obligation to keep any offer confidential. (NAR Code of Ethics 
Article #1, Standard of Practice 1–13.5) The shopping of offers has 
become much more prevalent with the increase of REO and foreclo-
sure properties for sale.


The “expired” listings section of the CMA is the “losers list,” or 
properties that did not sell. Generally, four variables can affect the 
value of a home: location, price, terms, and condition. Although 
improper pricing is the overwhelming reason a property does not 
sell, the three other factors may have been a contributing cause. The 
category of “condition” includes things such as poor curb appeal, 
deferred maintenance, or tenants—any one of these may have made 
showing the property difficult if not impossible. Conduct a reason-
able investigation of expired listings you plan to include in your 
CMA so that any representations you make about why they did not 
sell are valid.


In a relatively stable market, the listing price of a property is usually 
slightly higher than the actual selling price; but since market condi-
tions have not reflected anything like stability for a number of years, 
this too will change. In any event, a careful review and discussion of 
recent asking price versus selling price trends with the selling owners 
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will reveal an appropriate price range for the property. If the owners 
get too aggressive in their pricing strategies, review the expired listing 
section of your CMA and restate your case.


You will have done quite a bit of work to collect and analyze suf-
ficient data to create an effective CMA and you need the owners to 
recognize that. Be sure to customize it as much as possible using sup-
plemental information or other tools your company or MLS have for 
that purpose and include this additional data in your listing presenta-
tion manual. The first page should indicate that the CMA was pre-
pared exclusively for this client (by name) by you and should include a 
picture of the property. The second page could describe the property 
in narrative form, stating all of its best features.


If any of the comparables selected have features that the home you 
want to list does not have, use a yellow highlighter to emphasize them 
so the owners will be aware of them and appreciate the strength of the 
competition.


When owners decide to sell their property, they usually have some 
sort of timetable in mind. There is a direct relationship between 
the asking price of a property in relation to its actual value in the  
current market and the amount of time it will take to sell. By show-
ing the owners a selling time chart, you will clearly demonstrate  
this fact and stand a better chance of the seller properly pricing her 
property.


9.3 THE lisTinG PREsEnTaTion Manual 
Once you have obtained all of the factual data regarding property  
values and have put it into the CMA, incorporate it into your listing 
presentation manual. The listing presentation manual is often assembled 
in a three-ring binder and incorporates all of the information you want 
to convey to the owners in a logical sequence. The order and makeup 
of each listing presentation manual or booklet is largely a matter of 
individual taste. As this can be an important marketing tool and is sub-
jective by nature, the look and appearance will vary with each licensee. 
If you are affiliated with a large multi-office or franchise company, they 
will no doubt have a CMA template to guide you. Keep in mind that 
the CMA represents your individual assessment of a particular listing 
and should not look identical to another licensee’s interpretation of 
the same data, although note that the final pricing recommendation 
may be similar or quite different depending on the database used.


Sections may be numbered or titled according to the creative 
sense of the licensee. For example, the first section could be headed 
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“About Me” and contain your personal résumé along with copies 
of authorized certificates for any professional designations you have 
earned since obtaining your real estate license, including the benefits 
this additional education have to the seller. For instance, if you tell 
owners that you are a Graduate of the REALTORS® Institute (GRI) 
and a Certified Residential Specialist (CRS), it is not likely to impress 
them unless they know or appreciate what those designations mean in 
terms of added value to their situation. If you present a feature (the 
designations), also present the benefit of that feature. For example, 
simply stating that you are a GRI and a CRS does almost nothing to 
make owners comfortable that you are the right person to represent 
them. Pointing out that as a GRI and a CRS you are better educated 
in real estate brokerage matters than 95 percent of the nation’s real 
estate licensees and that you are a highly skilled negotiator that will 
help the owners get top dollar for their home in a shorter time will 
get and hold the owners’ attention. Whenever possible, tie a feature 
to a benefit.


The second section could be headed “About My Company.”  
Here is where you put any features about your company that you feel 
will be of benefit to a seller, such as your company’s standing in the 
marketplace (if appropriate), listing volume, or listing conversion rate. 
This section should make the owners feel comfortable that your firm 
has the resources to represent them properly.


The third section could be headed “What My Clients Say About 
Me” and include copies of any complimentary letters or thank-you 
notes received from satisfied customers. This is probably the most pow-
erful section in the manual because it is a direct third-party endorse-
ment from people who have already experienced working with you 
and the benefit of your services. Every time you close an escrow, you 
should ask the clients if they would please send a short letter to your 
broker telling her about how they were treated. This can be a powerful 
marketing tool! Most sellers will stop everything to read these letters 
before proceeding. Often, a look of confidence on their faces will be 
plainly visible.


The fourth section could be headed “Advertising and Marketing 
Plan” and should detail, both in graphics and in timeline form, exactly 
what you and your firm will do to advertise and market a property to 
attract potential buyers.


The fifth section could be headed “CMA.” Title the last page of 
the CMA “Value Conclusions” and state what the market indicates 
the value range is (a low and a high), the probable sale price, and the 
recommended asking or list price.
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Giving a range of value shows that no one person ever sets the 
value of a property. Instead, it is set by a willing buyer and a willing 
seller through negotiation. Market conditions can also dictate vari-
ations in market value. The terms that a buyer offers, such as a cash 
offer with a quick close and few contingencies, can affect the market 
value. If you quote only one price, many, if not most, sellers become 
fixated on that price, when in reality an offer on good terms for 
slightly less may be just as valid.


Including the value conclusions at the end of the listing presenta-
tion manual allows you the time to get through the rest of the impor-
tant features of the analysis before getting into pricing. It also allows 
the owners time to become comfortable with and gain confidence in 
you before being presented with the pricing issue.


9.4 EsTiMaTED sEllER’s PRoCEEDs foRM 
Every owner who puts their property on the market is usually inter-
ested in two important things:


1. How much money will I net from the sale of my property?
2. How soon will I get it?


For most owners, it is important to know how much money they 
will end up with after they sell their property because they usually 
need to reinvest all or most of the net proceeds into replacement prop-
erty. Your ability to calculate an owner’s net proceeds helps the seller  
better plan the next move and often takes focus away from trying to 
get an unobtainable price for the property. If you are conservative  
with your anticipated selling price and slightly liberal with your costs 
of sale, the owner will usually end up netting more money than you 
have estimated. Getting more than they expected will make this a more 
pleasant experience for the seller.


Many computer programs are available that will automatically esti-
mate a seller’s proceeds for you. For the times when you are at an 
owner’s home or office without access to these programs, you should 
know how to complete the California Association of REALTORS® 
Estimated Seller’s Proceeds Form (C.A.R. Form ESP 04/06, see  
Figure 10.5). It is an excellent form that sellers find easy to under-
stand. Most title and escrow companies are happy to provide this ser-
vice as well.


Complete an Estimated Seller’s Proceeds Form at the list price 
when you list a property. When an offer is presented at less than the list 
price, complete another form to restate the new proceeds that would 
be realized from a sale at the offered price.
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Summary
There is no substitute for complete and proper preparation when 
going on a listing appointment.


Offering an accurate asking price range to a seller entails a substan-
tial amount of research. The process involves obtaining MLS infor-
mation about similar properties in the same neighborhood, physically 
looking at properties, comparing them to the property you wish to list, 
making adjustments for any differences, and arriving at a value range. 
This is called a comparative market analysis or CMA. When arriving at 
a value conclusion, the greatest weight should be given to sold proper-
ties as they represent actual sales in which a buyer and seller agree to 
the price, terms, and conditions set forth in the purchase agreement.


Sales that are significantly higher or lower than the rest of the comps 
should be investigated to see if there were special circumstances that 
affected the value of the property.


Use a form to show the sellers the economic trends in the local mar-
ketplace, including the differences between listing and selling prices. 
Your CMA should become a part of your listing presentation man-
ual. The manual should include a section about you, your company, 
your proposed marketing and advertising plan, the CMA, and a sepa-
rate page with your value conclusions along with your recommended  
asking and selling price range.


Carefully calculate the owners’ net sale proceeds using an easy-to-
read Estimated Seller’s Proceeds Form.


Important Phrases and Terms
Comparative market analysis (CMA)
Comps


Listing presentation manual


Class Discussion Topics
1. Prepare a CMA for the property where you currently live and 


present it to another student who is acting as the owner. Explain 
how you arrived at your recommended list price and market value 
range.


2. Prepare an Estimated Seller’s Proceeds Form for the property 
where you currently live or a fictitious one using the following 
information:


BK-OCL-HERD_SOUTHSTONE-150131.indb   309 7/10/2015   5:21:50 PM








310 CHaPTER  9 Preparing for the Listing Appointment


•	 $500,000 sale price.
•	 $220,000 existing loan at 6 percent interest per annum will be 


paid off.
•	 Seller will carry back a new $50,000 second loan at 8 percent.
•	 Seller will pay a 6 percent commission. (For this exercise, do 


not prorate taxes, insurance, HOA dues, or loan interest.)
3. Prepare the “About My Company” section of the listing presenta-


tion manual. Be prepared to role-play a discussion about it in class 
with another student acting as an owner.


Chapter 9 Quiz


1. A CMA is best described in which of the 
following ways?
a. The comparative mortgage analysis.
b. A formal appraisal.
c.  A reflection of the realities of the 


marketplace.
d. A way to set the selling price.


2. A CMA should only be used to evalu-
ate which of the following properties?
a.  Single-family and one- to four-unit 


residential properties.
b.  Commercial and residential income 


property.
c. Vacant land.
d. Industrial properties.


3. Which of the following is the most 
accurate data on a CMA?
a. Withdrawn listings.
b. The oldest sales.
c.  Properties that are very different 


from the one being analyzed.
d.  Closed escrows under thirty days 


old.


4. Which of the following is the most impor-
tant factor to consider when deciding on 
a competitive asking price for a home?
a.  Selling prices of comparable proper-


ties that have been sold recently.
b.  List prices of properties that are 


 currently for sale.
c.  List prices of properties that have 


expired within the past three months.
d.  Selling prices of comparable proper-


ties that have been sold in the past 
one year.


5. A seller must understand which of the 
following?
a.  The higher the price of the home over 


market value, the sooner it will sell.
b.  The higher the price of the home 


over market value, the greater the 
chance it will sell quickly.


c.  Marketing takes at least three 
months to get going.


d.  The first thirty days on the market 
are the most important.


BK-OCL-HERD_SOUTHSTONE-150131.indb   310 7/10/2015   5:21:50 PM








311Chapter 9 Quiz


6. What should an owner do if she needs 
to sell a property quickly?
a. Always price above the market.
b.  Sell the property in “as is” 


condition.
c.  Make the property available by 


appointment only. 
d.  Price the property just below fair 


market value.


7. What does the check from the escrow 
company to the seller at the close of 
escrow include?
a. The sales price minus the loan. 
b. The profit.
c. The seller’s proceeds. 
d. The net loan amount.


8. Your listing presentation book is
a.  to be used to confirm a licensee’s 


CMA on the subject property.
b.  only to be used in conjunction with 


the listing agreement.
c. an appraisal.
d.  a sales tool for the listing broker, 


licensee, and seller.


9. Which of the following sections of your 
listing presentation manual builds the 
owners’ confidence in you the most?
a. “About Me”
b. “What My Clients Say About Me” 
c. “About My Company”
d. “Value Conclusions”


10. Which of the following should the 
“Value Conclusions” section of your 
CMA do?
a.  Give the owners a low and high 


value range.
b. State the exact value.
c.  Overestimate the value to ensure 


you get the listing.
d.  Value the property a little low to 


ensure it will sell.
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sTuDEnT lEaRninG ouTCoMEs
Upon completion of this chapter, the student will be able to:
•	 Use the Exclusive Authorization and Right to Sell California Residential 


Listing Agreement.
•	 Differentiate and use various Buyer Representation Agreements.
•	 Distinguish the defining characteristics of open, option, and net listings.
•	 Demonstrate the presentation of a marketing plan and comparative 


market analysis.
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THE lisTinG PREsEnTaTion


Chapter


10


10.1 THE lisTinG aGREEMEnT
The two most important documents in the real estate industry are 
the Residential Listing Agreement (RLA) and the Residential Purchase 
Agreement. The RLA defines the broker’s duties and rights, and is a 
bilateral written employment agreement that grants a licensed real 
estate broker a fee for service.


Definition
A listing agreement, when executed (signed) and acknowledged by the 
parties, becomes a legally binding written employment agreement 
between a property owner and a licensed real estate broker to find a 
buyer or tenant for a specific property on the terms, conditions, and 
compensation agreed to by the parties. In short, it is a promise for a 
promise. The owner promises the broker an agreed-upon fee if the 
broker brings her a buyer ready, willing, and able to buy the specified 
property on the terms and conditions set forth in the agreement, or on 
other terms and conditions mutually agreed to by the buyer and seller. 
Listing contracts may be entered into for the purpose of representing 
a principal in the purchase, sale, rental, or lease of real property. The 
most common listing agreement is the exclusive right to sell residen-
tial listing, whereby a broker is authorized to find a ready, willing, and 
able purchaser for a property at a price and terms established by the 
seller and within a specified time period. The agreement clearly states 
the mutual benefits to, and obligations of, the broker and the seller. 


When a listing is signed, an agency relationship is created that 
requires the completion of a specified action, such as procuring a 
“ready, willing, and able” buyer for the purchase of the seller’s prop-
erty for compensation. Once the broker fulfills her part of the contract, 
she is legally entitled to receive the agreed-upon compensation from 
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the seller. It should be noted that the sale of the respective property 
is generally not required for the broker to earn the agreed-upon com-
pensation; only that the broker find a potential buyer who is ready, 
willing, and able to purchase the property on the terms and conditions 
set forth by the seller.


Buyer/Broker or Buyer Representation Agreement listings, where 
the broker agrees to meet the needs of a buyer or find a specific type of 
property for purchase, were practically unknown until the mid-1990s. 
Today, they are widely used by knowledgeable real estate professionals.


Elements
The listing (whether Buyer Representation Agreement [BRE] or Resi-
dential Listing Agreement [RLA]) is a service contract between a seller 
and a licensed California real estate broker. Because it is a contract, it 
must include all of the elements of a contract, including consideration, 
proper offer and consent (mutual consent), lawful object, and compe-
tency of the parties.


According to Civil Code 1624(5), listings must be in writing to be 
legally enforceable. Without a written listing contract, the broker has 
no legal protection whatsoever and cannot force a seller to pay a com-
mission if the seller refuses to do so.


A bilateral agreement is created in a listing when a broker agrees to 
use diligence in procuring a “ready, willing, and able” buyer, and the 
seller promises to pay compensation in return for the broker’s suc-
cessful effort. In the case of a Buyer Representation Agreement, the 
broker agrees to be diligent in locating a suitable property for a buyer 
and the buyer promises to pay the broker a fee for service when she 
successfully finds such a property. With regard to the buyer paying the 
broker’s fee, these agreements normally state that “if anyone other 
than the Buyer compensates Broker for services covered by this agree-
ment, that amount shall be credited toward the buyer’s obligation 
to pay compensation.” And, if the amount received by anyone other 
than the buyer exceeds the amount the buyer is obligated to pay, that 
amount shall be disclosed to the buyer and if allowed by law paid to 
the broker or credited to the buyer as dictated by the Buyer Represen-
tation Agreement. The consideration that passes between the parties 
can be anything of value, including a promissory note.


10.2 TYPEs of lisTinG aGREEMEnTs
The basic listing agreement has many variations. Whereas some are 
general in nature, others are specific and are used for only one type of 
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property. Despite the variation of the listing contract format, six basic 
listing types are:


1. Exclusive authorization and right to sell (most used)
2. Exclusive agency (if seller finds buyer, no commission is due 


broker)
3. Open listings 
4. Exclusive authorization to acquire real property (Buyer Represen-


tation Agreements)
5. Option agreement
6. Net listings (excessive broker liability due to major potential for 


fraud; rarely used)


The main purpose of a listing agreement is to clearly define the duties 
and responsibilities of the broker and the seller (or buyer, in a buyer 
representation listing). The two kinds of listing categories are exclu-
sive and nonexclusive. (In the case of Buyer Representation Agree-
ment, there are three listing types: Exclusive (C.A.R Form BRE), 
Nonexclusive (C.A.R Form BRNE), and Nonexclusive/Not for 
Compensation (C.A.R Form BRNN).) The chart in Figure 10.1 will 
help you to understand the variations.


Residential listing agreement (Exclusive authorization and  
Right to sell listing) (C.a.R. form Rla, Revised 11/13) 
An exclusive authorization and right to sell listing gives a broker the exclu-
sive or sole right to compensation if, during the listing period, the bro-
ker, seller, cooperating broker, or any other person procures a buyer 
who offers to purchase the property at the price and terms stipulated 


fiGuRE 10.1 Broker Compensation Under Three Types of Listing Agreements.
When a broker may receive a commission under three types of listings.


Type of listing Broker paid a commission


Open listing Only if a separate compensation agreement is signed by the
seller. Broker is vulnerable.


Exclusive
agency


Here the seller appoints the broker as her “exclusive agent,” but
the owner may sell the property herself with no compensation
due broker, but must pay if broker procures a ready, willing, and
able buyer. Broker is afforded some protection.


Exclusive
authorization
and right
to sell


Under this contract, the broker is the seller’s “exclusive
agent” and is granted the right to compensation no matter
who sells the property, including the owner. Best broker
protection available.
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in the contract or any price and terms acceptable to the seller. With 
this type of listing, the listing broker is the sole agent and is entitled 
to the fee agreed to if the property is sold by anyone, even the owner, 
during the term of the listing.


By law, all exclusive listings must have a start date and a termina-
tion date. The termination date should be clear and specific. Language 
such as “until terminated” or “until the property is sold” should be 
avoided. California Real Estate Law Section 10176(f) makes it clear 
that a broker is subject to disciplinary action for “claiming, demand-
ing or receiving a fee, compensation, or commission under any exclu-
sive agreement authorizing or employing a broker to sell, buy, or 
exchange real estate for compensation or commission where such 
agreement does not contain a definite, specified date of final and com-
plete termination.”


A licensee is required to give the seller a copy of any listing at the 
time it is signed. It is a good business practice to give a client a copy 
of any document that they sign (as soon as they sign it), and licen-
sees who become REALTORS® must give the seller a copy as soon 
as they sign it to be in compliance with the National Association of 
REALTORS® Code of Ethics.


Exclusive agency listing (Residential listing agreement–agency, 
C.a.R. form Rlaa)
There is only one major difference between the exclusive authoriza-
tion and right to sell listing and the exclusive agency listing: if the buyer 
of the property is represented by a broker, then the listing agency 
earns a commission; however, the owner may sell the property directly 
to another person who is not represented by a broker and the owner 
will not pay a commission. The reasoning for this is that the exclusive 
agency listing refers to an “agency authorization” and not a “right to 
sell”; therefore, an owner, by not being a licensee, may sell directly 
without paying compensation.


open listing (C.a.R. form Rlan)
An open listing is a written memorandum, often (but not necessarily) 
on real estate company letterhead, that when signed by the buyer or 
seller authorizes the broker to act as a licensee for the purchase or 
sale of real property. Any number of brokers could work on the list-
ing, and the seller is not obligated to disclose that the property has 
been sold; it is a nonexclusive listing. The first broker to bring a buyer 
who is ready, willing, and able to purchase the property at the terms 
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specified earns the commission. An open listing is a unilateral contract 
because there is only a promise to perform on one side. The contract 
is actually created only when the act is performed. Like a newspaper 
ad offering a reward for the return of a lost item, everyone can look 
for the item but only the person who finds and returns it will be enti-
tled to the reward.


This type of listing may be given by the owner to an unlimited 
number of brokers. According to the terms of an open listing, the 
first broker who finds a ready, willing, and able buyer acceptable to 
the seller (or an acceptable property for the buyer) is entitled to all of 
the compensation. Once an offer or property has been accepted, all 
other open listings are automatically cancelled and no commission is 
due any of the other brokers. Under an open listing, a buyer may, with 
no broker representation, buy a property herself or a seller may sell 
a property herself, with no commission due any broker. The seller or 
buyer is not required to notify other brokers that the service has been 
completed.


It is rare that a real estate office will take an open listing because 
with no exclusive right to sell they feel that it is not worth the expend-
iture of time and effort when another broker, or the seller herself, 
could produce a buyer and the broker would not be compensated for 
their time and effort.


If you are turned down for an exclusive authorization listing because 
other brokers are willing to work on an open listing basis, hold fast to 
your standard and wait for a time until the owner becomes frustrated 
by the lack of effort and results by the “open listing” brokers and then 
offer the seller a complete marketing plan and ask for an exclusive 
right to sell listing at that time.


Exclusive authorization to acquire Real Property  
(Buyer Representation listings)
As recently as 1987, all real estate licensees who wrote offers for buyers 
were actually representing the seller. Buyers had no direct representa-
tion. This was largely because, under Multiple Listing Service (MLS) 
rules at the time, if the cooperating broker accepted the compensation 
from the listing broker, the cooperating broker accepted the obligation 
to be a subagent of the seller along with it. This resulted in an unten-
able situation when the buyers realized that the licensee they believed 
was working exclusively in their interest was, in fact, an undisclosed 
dual agent. As a result, the California legislature recognized the prob-
lem by creating and enacting agency disclosure legislation. Licensees 
are now required to disclose in writing to buyers and sellers the types 
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of representation available to them (see California Civil Code Sections 
2079.12 through 2079.24 or page 2 of the C.A.R. Form, Disclosure 
Regarding Real Estate Agency Relationships [AD]). Thereafter, bro-
kers were allowed only three types of representation:


•	 Buyer exclusively
•	 Seller exclusively
•	 Both buyer and seller (dual agency) with proper disclosure


This disclosure requirement applied to transactions involving the 
sale or purchase of one to four residential unit dwellings and to leases 
exceeding one year on like properties.


In 1989, as a result of this legislation, the C.A.R. changed its model 
MLS rules to allow listing offices to offer compensation to cooperat-
ing brokers without the obligation of subagency, thus creating the 
possibility for a “buyer exclusive licensee” or buyer broker: one who 
represents a buyer under a contract that allows the broker to be paid 
by the buyer. C.A.R., through its subsidiary Real Estate Business  
Systems (REBSs), publishes three forms to meet this need:


•	 Buyer Representation Agreement—Exclusive (BRE)
•	 Buyer Representation Agreement—Nonexclusive (BRNE)
•	 Buyer Representation Agreement—Nonexclusive/not for com-


pensation (BRNN)


These forms are similar to the exclusive authorization and right 
to sell listing in many ways. They give the broker authority to act 
as the buyer’s exclusive agent, or not. The exclusive buyer’s repre-
sentative does not have a shared loyalty to the seller and looks at the 
transaction strictly from the buyer’s side unless the buyer purchases a 
property that is listed with the buyer’s broker’s firm, then much care 
must be taken to obtain the written consent of both principals to 
dual agency prior to entering into a purchase agreement. The com-
pensation is spelled out in the agreement in such a manner that it 
can be adjusted to the amount of services that the broker will render. 
It also allows, as indicated earlier, that any compensation received 
from a seller be credited toward the buyer’s obligation to pay and is 
adjusted to comply with the terms agreed to in the Buyer Represen-
tation Agreement.


Under the Buyer Representation Agreement, the buyer’s broker 
is held to the same fiduciary obligation in servicing the buyer as the 
listing broker owes to the seller. As with other contracts, the Buyer 
Representation Agreement must have a definite termination date.  


BK-OCL-HERD_SOUTHSTONE-150131.indb   318 7/10/2015   5:21:56 PM








31910.2 Types of Listing Agreements


Although the third form (BRNN) grants the “nonexclusive and 
 revocable” right to represent for one year or completion of a result-
ing transaction, whichever occurs first, the other agreements are not 
limited to one year.


The major advantage to the use of a Buyer Representation Agree-
ment is that the broker is compensated by the buyer; the broker (or 
broker’s licensee) can show the buyer all available properties that meet 
the buyer’s needs, including but not limited to:


•	 For Sale by Owner properties
•	 Open listings
•	 Unlisted properties
•	 Foreclosures, short sales, and probate sales
•	 Any other available properties that meet the buyer’s needs


The C.A.R. Buyer Representation Agreement form (BRE) shown 
in Figure 10.2 is a written contract between a buyer and a broker. 
Therefore, take great care to fill it out completely and correctly and 
have all necessary parties sign it. (Note: Other publishers have different 
versions of the form available. They will be organized differently and 
have clauses that vary from the C.A.R. form.)


option listing
An option listing agreement generally occurs when a broker has a con-
tract to find a buyer and the owner grants the broker an option to 
purchase the property for herself. An option listing isn’t really a listing 
at all; it is a “contract to contract” that is sometimes used by some 
brokers.


A listing broker who has this type of option is forbidden by law to 
profit at the expense of the owner. According to California law, if the 
broker finds a buyer who is willing to pay more than the option price, 
and if the broker then exercises her option to buy to make a greater 
profit from the resale of the property, the broker must make a full dis-
closure to the owner as follows:


If a broker employed to sell property is also given an option to 
 purchase the property herself, she occupies the dual status of agent 
and purchaser and she is not entitled to exercise her option except 
by divesting herself of her obligation as agent by making a full 
disclosure of any information in her possession as to the prospect of 
making a sale to another.
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fiGuRE 10.2 Buyer Representation Agreement-Exclusive (C.A.R. Form BRE Rev. 4/13).
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fiGuRE 10.2 (Continued)
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fiGuRE 10.2 (Continued)
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fiGuRE 10.2 (Continued)


Source: Reprinted with permission of the California Association of REALTORS®
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In light of the potential broker liability for breach of fiduciary 
duties through the concealment of offers by brokers until they are able 
to exercise their option to buy, this type of listing should be avoided.


net listing
A net listing is an employment contract in which the broker’s 
 compensation is all monies received over and above the net amount 
specified by the seller. The danger for unethical, illegal, or outright 
criminal practice makes the net listing one to avoid.


The broker’s compensation is not a fixed fee but rather the  difference 
between the net amount the seller wishes to realize and the amount 
the broker may be able to receive from the sale of the property. In 
real estate, as well as in most other areas where fees for service are not 
spelled out in advance, the opportunity for fraud or misrepresentation 
is more than most consumers realize. Net listings are illegal in a num-
ber of states and you are strongly advised not to use them.


alternative fee listing (limited agency Broker) 
Better known as a Fee for Services, or menu-type listing, an alternative 
fee listing is where the broker charges a flat fee for her counseling and 
guidance services and then allows the seller to choose from and pay 
separately for other services on the broker’s menu of services. In short, 
this is an unbundling of services allowing the client or customer to pay 
only for the services received. These services could include:


•	 Entry of the listing on the MLS
•	 Signs
•	 Negotiation service
•	 Flyers/property brochures
•	 Additional website inclusion such as www.realtor.com
•	 Open House
•	 Property staging services (suggestions and/or furniture rental)


Mls access-only listing
With an Mls access-only listing, the broker agrees to list the property 
only for the purpose of giving the seller access to the MLS. All negoti-
ations with a buyer or buyer’s representative will be conducted directly 
with the seller. The “listing” broker usually charges an up-front flat fee 
for this type of limited agency listing.
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10.3 THE ExClusivE auTHoRizaTion anD RiGHT 
To sEll lisTinG foRM
The RLA is a written service contract between the owner or owners 
of a piece of residential real property and a licensed California real 
estate broker. It is five pages in length plus a two-page Seller’s Advi-
sory. Although not expressly indicated in this line-by-line discussion, 
licensees should write the address of the subject property at the top of 
each page as a reference in case the pages become separated. It must 
be filled out correctly and signed by all parties.


Certain types of property and the details of each transaction will 
cause the exact wording of a listing to vary; however, certain provi-
sions are a basic part of every listing contract. Figure 10.3 shows a 
sample of the C.A.R. RLA exclusive authorization and right to sell 
listing form. The following is a detailed examination of this form. 
(Note: All C.A.R. forms are reviewed twice a year and subject to modi-
fication, which may become necessary to protect brokers and the par-
ties. Always make sure you are using the most current form.)


Line 1. Here you will enter the name(s) of the owner(s) and the 
name of the listing broker. (Before completing the listing contract, it is 
important to check the public records for the specific property. This can 
be done through a property profile obtained from your title company 
or by an online records check. If the seller is not listed as the owner of 
record, or as the only owner of record, taking the listing may be a waste 
of your time.) If the listing is being taken by a licensee (salesperson or 
broker associate), it is done on behalf of the employing broker and that 
broker’s name is written here. The licensee who completes the form 
should sign at the bottom of the last page as the “agent” of the broker. 
The words “exclusive and irrevocable right to sell or exchange” in this 
paragraph are what defines the purpose and intent of this agreement.


After the broker’s name, enter the starting and ending dates of the 
listing. While three- to six-month listings are common, market condi-
tions, advertising deadlines, property preparation, or repair times must 
be considered when deciding on the length of the listing period.


Next, enter the location of the property by city and county as well as 
by an unmistakable street address. In some instances, you will not have an 
address and you would need to use a legal description such as the county 
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fiGuRE 10.3 Residential Listing Agreement (Exclusive Authorization and Right to Sell) 
C.A.R. Form RLA Rev. 11/13.
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fiGuRE 10.3 (Continued)
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fiGuRE 10.3 (Continued)
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fiGuRE 10.3 (Continued)
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fiGuRE 10.3 (Continued)


Source: Reprinted with permission of the California Association of REALTORS®
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assessor’s parcel number or a lot and block description. If an address is 
too lengthy to place in the space provided, insert the words “see adden-
dum” and put the address or description on an addendum and have the 
sellers sign it. Sellers have been known to sell the wrong property as a 
result of inaccurate address, parcel, or unit numbers. Attention to detail 
is definitely part of your job description as a real estate licensee.


Indicates that all fixtures are included and all personal property is 
excluded, unless stated otherwise. Provides space for items included and 
excluded to be noted. Caution: If the seller has excluded certain fixtures 
in the listing, the buyer’s representative must also exclude them in the 
purchase agreement or the buyer may have grounds to insist they stay 
with the property. Also, if the seller has included certain personal property 
in the listing (such as washer, dryer, or microwave, etc.), these items must 
be included in the purchase agreement or they may not be included in the 
sale. It is not always obvious whether an item is a fixture or personal prop-
erty. Where there may be a question, as with custom-made drapes, be sure 
to clarify your understanding in the listing and the Purchase Agreement.


Line 3A. The price at which the property is being offered. This 
will be the price at which the seller is willing to sell and the price 
which among other contingencies, if accepted by the seller, will deter-
mine the broker’s right to compensation. Be sure to write out the 
complete price in words and numbers separately. Determining this list 
price depends on a number of variables including, but not limited to, 
property condition time requirements, current market conditions, and 
recent comparable sales.


Line 3B. Spell out any additional terms such as any financing 
options that the seller is willing to accept, or not accept, such as VA and 
FHA, or any financing that the seller is willing to carry. If additional 
terms are specified, the broker (or the broker’s representative licensee) 
must bring a buyer who is ready, willing, and able to meet these addi-
tional terms for the broker to earn the agreed-upon compensation.
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Note: Boldface type calls attention to the fact that commissions are 
negotiable and not set by law. This statement is required in listings of 
one to four residential units. 


Line 4A. Space is provided for the amount of compensation to 
be paid and the broker’s protection (safe harbor provision) period is 
entered. This can be either a percentage of the sale price or a fixed 
 dollar amount. Obviously, a commission structure provides the licen-
see with some motivation to bring in offers at higher prices that benefit 
the seller.  If knowing in advance what the sales fee will be is important 
to the seller, then a flat fee may be more suitable. This form specify-
ing exclusive authorization should be used when seller has agreed to 
compensate broker no matter who brings the buyer.  Should the seller 
wish to retain the right to sell the property herself with no compensa-
tion paid, then the proper listing agreement would be the Residential 
Listing Agreement–Agency (C.A.R. Form RLAA).


Line 4A(1). Spells out conditions under which compensation has 
been earned by the broker.


Line 4A(2). Insert number of calendar days after the listing expira-
tion date that you wish to protect the broker from a seller who, to avoid 
paying the broker’s fee, rejects an offer and then sells to the same buyer 
after the listing period expires. This provision helps minimize the poten-
tial for this kind of manipulation. However, there are two limiting factors. 
First, this clause applies only to person(s) who physically entered and were 
shown the property; second, the listing broker must provide a written list 
of the names of these prospective buyers within three calendar days after 
the end of the listing period to the new listing broker. This is one very 
good reason for a licensee to ask all Open House visitors to  sign a regis-
ter. The Open House register is kept by licensees primarily for exactly this 
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reason: to provide protection for the broker from the possibility of losing 
a fee to someone who was shown the home but delayed purchase until 
after the listing expired; not, as most people believe, to record names of 
potential prospects, although that’s also a good reason for the practice. 


Determining the number of days necessitates some analysis of local 
market conditions.  If the protection period is too short, 30 days or so, 
the broker will have little or no protection.  If the period is too long, 
the broker may not get the listing.


Line 4A(3). Contains further broker protection should the seller 
withdraw the property as an active listing, transfer the property or 
cause the property to be otherwise unmarketable without the permis-
sion of the broker.


Line 4B. Seller assigns broker compensation due under paragraph 
4A should any party, other than the seller, prevent completion of the 
agreement but only if and when seller collects damages by suit, arbi-
tration, or otherwise, and then only in an amount equal to one-half of 
the damages recovered or the amount in 4A, whichever is less. 


Line 4C. Payment of any additional agreed-upon compensation to 
seller is to be entered here. This could be something other than mone-
tary compensation, reimbursement of advertising costs or other market-
ing expenses. If there are no other fees, enter N/A for Not Applicable.


Line 4D. Authorizes the broker to cooperate with other brokers 
and to determine compensation paid to cooperating brokers (note 
that it may not be a 50/50 split) whether members or nonmembers of 
the MLS as per broker’s policy.


Line 4E. The seller irrevocably assigns to the broker the above 
compensation from the seller’s funds in escrow and allows the broker 
to submit the agreement per 4A as escrow instructions. 


Line 4F. (1) The seller represents that the property has not been 
previously listed. If the seller is changing listing brokers, the previous 
broker name is entered here. (2) Most brokers would not want to accept 
a listing until after the original broker’s safe harbor period specified in 
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the original listing agreement has expired. However, if this is the case, 
the previous listing broker may protect her right to compensation by 
submitting a list of those prospective buyers shown the property here. 
(3) States that if the property is sold to any person on the above list dur-
ing the protection period that the seller is obligated to compensate the 
other broker and this second listing broker is not entitled to compensa-
tion and is not required to represent the seller in such a transaction.


Line 5A. If property is to be listed with the appropriate MLS, the 
name of that entity is entered here. Check box if property is NOT to be 
listed on the MLS. An explanation of potential consequences of omitting 
the listing from the MLS follows and requires seller and broker initials.
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The information contained in this box is vital for a proper under-
standing of the MLS and the services provided in addition to the 
potential negative impact of opting out of MLA listing.  It requires 
some discussion with the seller as well as acknowledging initials by 
seller and broker (or listing licensee as the agent of the broker).


Line 5B. Most multiple listing services have mandatory listing 
requirements. This means that any listing taken must be listed usually 
within a two-day or 48-hour period unless the seller signs separate 
instructions to the broker to exclude property from the MLS for a 
limited or extended period of time (Seller Instructions to Exclude 
Listing from MLS, SELM 7/13 or local equivalent form). 


Line 5C. This section allows the broker to share MLS informa-
tion to other Internet sites unless the seller signs instructions to the 
contrary (Seller Instructions to Exclude Listing from Internet, C.A.R. 
Form SELI). Also allows for additional seller directives on listing data, 
Internet publication, comments, and reviews.


In this paragraph, the seller represents that the property is not in 
default; no bankruptcy or other such proceedings are going on; there 
is no known government or other proceedings going on, such as emi-
nent domain proceedings that would affect title to the property; and 
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no pending or proposed special assessments. Should the seller become 
aware of any such items affecting marketability the seller shall notify 
the broker in writing immediately.


The broker agrees to be diligent in her efforts to achieve the pur-
pose of the agreement. The seller agrees to consider offers received in 
good faith and to hold the broker harmless from any claims that result 
from incorrect information supplied to the broker by the seller or for 
failure to disclose material facts to the broker.


On the seller’s behalf, the broker is authorized to accept, hold and 
apply toward the purchase price on seller’s behalf any deposit from a buyer.


Line 9A. This paragraph states that if the property is one to four 
residential units, the seller shall receive a “Disclosure Regarding 
Agency Relationships” (C.A.R. Form AD), prior to entering into this 
agreement.


Line 9B. The broker shall represent the seller, except per para-
graph 4F.


Line 9C. Outlines the possibility for dual agency with a buyer and 
that the broker may have or obtain other listings similar to the seller’s 
property. This paragraph makes a disclosure similar to the Disclosure 
and Consent for Representation of More Than One Buyer or Seller, 
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but a listing licensee may opt to attach a separate form called Possible 
Representation of More Than One Seller (C.A.R. Form PRMS). It 
reaffirms that in the event of dual agency representation the broker 
will not discuss price or terms with either the seller or buyer and that 
without written consent of the parties will not disclose to the buyer 
that the seller is willing to accept a price less than the asking price nor 
will the broker disclose to the seller that the buyer is willing to pay a 
price greater than the price offered on the MLS.


Line 9D. Explains that the broker may obtain listings on other 
similar properties that may be under consideration by many potential 
buyers who may consider, make offers on, or purchase through the 
broker. The seller consents to such representation.


Line 9E. States that confirmation of agency relationships will be 
made before or concurrent with the seller’s execution of a purchase 
agreement.


This paragraph states that the broker is not responsible for loss or 
damage to the property in connection with the use of a key box or the 
showing of the property. It also states that others, such as appraisers, 
inspectors, brokers, and prospective buyers, may have access to the 
property and may take videos or pictures. The seller is advised to take 
reasonable precautions regarding valuables and to obtain insurance to 
protect against these risks. 
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Line 11A. Advises that marketing a property may require photo-
graphs, video, and virtual tours to buyers and provides a check box 
which, if checked by the seller, denies permission to electronically cap-
ture images of the exterior or interior for static or virtual tours of the 
property by buyers and others on the broker’s website, MLS, or other 
venues. Seller grants permission for any such allowed images to be 
used by the broker for advertising or for the broker’s business in the 
future.


Line 11B. Gives permission for buyers or others entering the 
property to take photos, videos, or other images of the property. Or 
if the check box is checked, it disallows such photos and instructs 
the broker to publish in the MLS that taking of images is limited to 
those persons preparing appraisals or inspection reports. The seller 
understands that unauthorized photos may be taken regardless of 
precautions.


  


This paragraph authorizes the broker to install a lockbox on the 
premises. The lockbox, often called a keysafe or key box, allows for 
 easier entry to the property by other MLS brokers and affiliates. If 
there is any loss or damage as a result of having the lockbox on the 
property, it is covered by the owner’s property insurance and the bro-
ker has no responsibility. If the owner does not want a lockbox, she 
may elect not to have one by checking the check box and the property 
would then be shown by the buyer’s representative picking up a key 
from the listing broker’s office or by appointment.


Paragraph 13. A “For Sale” sign in front of the property enhances 
the fact that it is for sale and allows interested buyers to call about 
the property; however, the licensee must obtain the owner’s written 
authorization before having a “For Sale” sign installed. This authori-
zation is provided here if the seller does not check the box withhold-
ing consent.


Paragraph 14. This paragraph states that the property is being 
offered in compliance with federal, state, and local antidiscrimination 
laws. The seller may not discriminate against a person from a protected 
class.
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Line 11A. Advises that marketing a property may require photo-
graphs, video, and virtual tours to buyers and provides a check box 
which, if checked by the seller, denies permission to electronically cap-
ture images of the exterior or interior for static or virtual tours of the 
property by buyers and others on the broker’s website, MLS, or other 
venues. Seller grants permission for any such allowed images to be 
used by the broker for advertising or for the broker’s business in the 
future.


Line 11B. Gives permission for buyers or others entering the 
property to take photos, videos, or other images of the property. Or 
if the check box is checked, it disallows such photos and instructs 
the broker to publish in the MLS that taking of images is limited to 
those persons preparing appraisals or inspection reports. The seller 
understands that unauthorized photos may be taken regardless of 
precautions.


  


This paragraph authorizes the broker to install a lockbox on the 
premises. The lockbox, often called a keysafe or key box, allows for 
 easier entry to the property by other MLS brokers and affiliates. If 
there is any loss or damage as a result of having the lockbox on the 
property, it is covered by the owner’s property insurance and the bro-
ker has no responsibility. If the owner does not want a lockbox, she 
may elect not to have one by checking the check box and the property 
would then be shown by the buyer’s representative picking up a key 
from the listing broker’s office or by appointment.


Paragraph 13. A “For Sale” sign in front of the property enhances 
the fact that it is for sale and allows interested buyers to call about 
the property; however, the licensee must obtain the owner’s written 
authorization before having a “For Sale” sign installed. This authori-
zation is provided here if the seller does not check the box withhold-
ing consent.


Paragraph 14. This paragraph states that the property is being 
offered in compliance with federal, state, and local antidiscrimination 
laws. The seller may not discriminate against a person from a protected 
class.


This paragraph states that in any action, proceeding, or arbitra-
tion between the seller and broker attempting to settle any dispute 
regarding the obligation to pay compensation under this agreement, 
the prevailing party shall be entitled to reasonable attorney fees from 
the losing party, except as provided in Paragraph 19A. The exception 
denies attorney fees if any party commences an action without first 
attempting to resolve the matter through mediation or if either party 
refuses to mediate after a request has been made.


Paragraph 16. All additional terms involving the sale of the prop-
erty should be entered in Paragraph 3B. Additional terms involving 
the listing should be entered here.


If the listing was taken by an associate licensee, this paragraph allows 
the broker to cancel the listing in writing, within five days of execu-
tion, if she disapproves of its terms. Obviously, this makes it essential 
for the licensee to get the listing agreement to the broker/manager for 
approval as soon as possible.


Paragraph 18. The listing agreement is enforceable on the seller and 
the seller’s successors and assigns. In the event that seller transfers the prop-
erty (in violation of the Listing Agreement 3A(3) above), the broker may 
opt to continue the listing with the transferee rather than sue the seller. 
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Line 19A. Requires nonbinding mediation of any disputes between 
broker and seller prior to binding arbitration. If either party fails to 
attempt to resolve the matter before filing an action, they will 
not be entitled to recover attorney fees even if they prevail in a 
further action. Great care must be taken in any discussion of either 
mediation or arbitration as licensees may cross the line of “practic-
ing law without a license.” The C.A.R. website has two Question & 
Answer (Q&A) briefs available to its members called Mediation for the 
Consumer and Arbitration for the Consumer. These memos have been 
written by C.A.R. attorneys and can be provided to sellers and buyers 
as an adequate explanation of mediation and arbitration without fear 
of practicing law without a license.


Line 19B. Except for exempt issues stated in paragraph 19C, 
any disputes regarding payment of compensation that are not settled 
through mediation will be settled through binding arbitration. This 
paragraph requires agreement of the parties (broker and seller) to be 
indicated by their initials. If neither party (or only one party) initials 
this paragraph, it is not binding. If the seller initials the arbitration 
paragraph, the broker must initial (the listing licensee initials on the 
broker’s behalf) or there is no agreement. Licensees may provide the 
Q&A on Arbitration for the Consumer as a further explanation of 
arbitration as mentioned above.
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Line 19C. Lists matters excluded from mediation and arbitration 
such as mechanic’s lien, foreclosures, unlawful detainer actions, notices 
of lis pendens, attachment orders, and others.


By their signatures, the parties stipulate that this agreement is the 
entire agreement and all prior statements or representations are either 
incorporated in this agreement or superseded by it, and no verbal 
statements are being relied on by the seller or the broker. It also states 
that the agreement may be signed in counterparts, thereby making 
each one the same as an original.


Paragraph 21. Here, the seller warrants that the seller is the 
owner of the property, no other entity has ownership, and the seller 
has the authority to sell the property. Space is provided for excep-
tions. If the property is in a family trust, be sure to have the sellers 
sign appropriately, and ask them for a copy of the trust so you can 
give it to the title company for review and approval well ahead of 
the closing.


signatures
The sellers acknowledge that they have read the contract, that they 
understand it, and that they agree to its terms and have received a 
copy. The sellers and the broker or licensee (on broker’s behalf) sign 
and date the document.


The Seller’s Advisory (see Figure 10.4) follows the Residential 
Listing Agreement (just as the Buyer’s inspection Advisory follows 
the Residential Purchase Agreement) and serves as a reminder that 
the process involves many steps. It is a check list and general descrip-
tion of statutory duties of a seller along with other general disclosure 
requirements. These are all material facts having to do with contract 
requirements, marketing considerations, and seller safety precautions.  
Read this form with the seller and have her initial page one and sign 
the form on page two. Insert property address at the top of pages 1 
and 2.  
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fiGuRE 10.4 Seller’s Advisory (C.A.R. Form SA Rev. 11/13).
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fiGuRE 10.4 (Continued)


Source: Reprinted with permission of the California Association of REALTORS®
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10.4 PREsEnTinG THE CoMPaRaTivE MaRKET  
analYsis anD YouR MaRKETinG Plan
When you have carefully researched the market data for the neighbor-
hood and put together your marketing plan for the owners, you are 
now ready to meet with the owners. Note: It is wise to have your lap-
top, tablet, or smartphone with you each time you are with the sellers 
so, when the need arises, you can access all of the websites in which 
their listing may appear. This is especially true at your listing presenta-
tion appointment.


It is best to do a two-stage listing presentation if possible; however, 
it is not always practical. In a two-stage listing presentation, you will 
meet the sellers at the property to ascertain their motivation for selling 
and to view the property in preparation for your market analysis. You 
will be looking for things such as the overall condition of the property, 
its amenities (granite countertops, slate or tile roofs, and evidence of 
remodeling), its location as compared to other recent sales in the area, 
the lot size and utility (a large, steeply sloped lot may not be worth as 
much as a smaller one that is level and completely useable), and the 
date of sale of each sold property (in a volatile or fluctuating market, 
you must make allowances for any increase or decrease in value of sales 
that are more than several months old).


If you can, do an MLS property search while at the property and 
get a sense of the price range for comparable properties in the area, 
you may want to proceed with your listing presentation at that time. If 
not, simply gather your information, set the next appointment, thank 
them, and leave.


Before the second stage of your two-stage listing presentation, do a 
thorough review of all market data statistics, decide on a range of value 
for the specific property, and assemble your entire listing presentation.


When you arrive for the second listing appointment, ask the sell-
ers for another quick walk-through of the property so that you can 
 double-check your notes. This shows true interest and quickly gains 
the sellers’ favorable attention while relieving some of the sellers’ ten-
sion at the same time. If you haven’t yet determined the reason for 
selling, ask them at this time. You really do need to know, as their tim-
ing may be critical to your pricing strategy.


Ask if you can put your things down at the kitchen table as this 
may be the most comfortable place to conduct your presentation and 
fill out any paperwork. Try to sit around the corner of the table from 
the sellers, not across from them, as this may be perceived as confron-
tational. Do not sit between the sellers as it is hard to maintain eye 
contact with two people on either side of you. Make enough small talk 


BK-OCL-HERD_SOUTHSTONE-150131.indb   344 7/10/2015   5:22:18 PM








34510.4 Presenting the Comparative Market Analysis and Your Marketing Plan 


to ease any tension, but be aware of their body language and voice 
inflections and move along as you feel appropriate.


Your listing presentation should start with you. You should include 
copies of any additional professional education such as the Certified 
Residential Specialist (CRS) or Graduate of the REALTORS® Insti-
tute (GRI) designations and a copy of any diplomas you think may be 
appropriate. (A Ph.D. in a subject unrelated to real estate may not be 
appropriate to mention; a Juris Doctor [JD] may not be appropriate to 
mention unless you are comfortable being held to the standard of care 
expected of a current practicing attorney.) Note: Real estate profes-
sional designations, such as CRS, are features and mean little by them-
selves, so be prepared to explain what the benefit may be to the sellers.


The second part of your listing should include as much informa-
tion about your company as you need to present it as positively as 
possible. If market data statistics about your company are impressive, 
be sure to share them with the sellers. The theme of these first two sec-
tions should be “we are excellent at getting homes sold at great prices 
for people in a reasonably short time, with few, if any problems.” Keep 
it simple.


The third part of your presentation notebook should contain letters 
or notes from satisfied clients. These are probably the most powerful 
items in your notebook, and you can expect the sellers to pause to read 
some of the letters. There is nothing more powerful than third-party 
support from satisfied sellers and buyers who have used your services 
and found them highly beneficial.


The fourth section should contain your marketing plan for the 
property. It should include examples of magazine and newspaper 
ads as well as copies of how their property might be shown on your 
company’s website and links to any other sites in which the property 
will appear, such as Google, YAHOO!, and/or Facebook. Mention the 
power of the MLS exposure and the fact that your company’s policy 
is to fully cooperate with all brokerage firms in the MLS to maximize 
the exposure of the owner’s property.


This is the time to fully explain to the owners that there is a direct 
correlation between the number of buyers who actually view the prop-
erty and the number of offers received. Explain that your main goal 
is to maximize exposure of their property to as many potential buy-
ers as possible. Tell the owners that you hope to create a competitive 
demand for their home sufficient to generate multiple offers.


Your marketing plan should have a section about “staging the 
 property.” Staging means doing whatever is necessary to present the 
property as favorably as possible. Staging a property also demands that 
both you and the owners walk through the property looking for any 
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defects or anything a buyer might perceive as a defect. You would need 
to be careful about the owners’ feelings when you do this because talk-
ing about some things, such as strong pet odors, can offend or embar-
rass them. Keep your comments general and avoid specifics; there will 
be time for that after you have the listing. 


The last section of your listing presentation should contain your 
comparative market analysis (CMa) and your estimate of value. The 
important thing is to do a detailed and complete job of analyzing 
and providing market data information with your analysis and give an 
honest, well-researched, and well-thought-out opinion of the current 
market value of the owners’ property.


As you are presenting your information to the owners, carefully 
watch for signals that they are getting distracted or are angry or 
offended at any of the information that you are presenting. If you 
are presenting pages in your listing presentation about your company 
and you notice one of the owners tapping their fingers, this is a clear 
signal to speed it up a bit. You should be constantly aware of facial 
expressions, body language, and other nonverbal communications; 
obviously, smiles are good and frowns are not.


Normally, you will go through the information about you and your 
company first and then go over your proposed marketing and advertis-
ing program for their home. You will want to know how you are doing 
at some point, and there are trial closes that you can use to “test the 
water” along the way. When you present your advertising plan and you 
show the owners a copy of an ad that your company has placed in the 
local newspaper or on the Internet, you can say, “How would you feel 
about seeing your home in an ad like this in a couple of days?” Better 
still, create such an ad using a photo of the seller’s home and have it 
included with your material. If they give a positive response, it is a sign 
that they are pleased with your presentation so far; if they say that they 
aren’t sure about it, then you still have some convincing to do.


After you have presented the information about you and your com-
pany, you should then present them with copies of letters from any 
satisfied clients. If you have the clients’ permission, tell the sellers that 
they should feel free to contact any of the clients that you have repre-
sented personally and ask them about how you work and the kind of 
results that you get. As a new licensee, you won’t have any letters like 
this, but strive for them because they build the best credibility.


Comparative Market analysis
When you present your CMA, take your time. Remember, you are 
familiar with the process and with the research that you have done; the 
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owners are not. Present the owners with the worksheet that you used 
when you compared their property to three active, expired, and sold 
listings in the neighborhood and explain how you did your analysis by 
comparing those three “sold” homes to theirs and made upward or 
downward adjustments in value as you compared each of them to the 
subject home. By showing them your worksheet, you make a strong 
statement that your indication of value was arrived at by a written 
analysis of factual data and not by guesswork.


Show them the active listings that are available and point out that 
because they are the competition they set the upper limit of what the 
owners can ask for their home. Be sure to discuss any expired listings 
to show how their list price compared to the competition at the time 
and why they expired without selling.


When you present your analysis of the owners’ property value, 
you may sense some element of discomfort. If you do, question them 
about what is bothering them. If they have had other brokers over 
for a listing presentation, someone may have stated that they can get 
the owners a higher price than the price range you have suggested. If 
you experience this, ask to see the other broker’s CMA so that you 
can compare the comparable sold properties to the ones used in your 
market analysis. Chances are a CMA won’t be available. But if there 
is one and the comparables justify a different price, you would need 
to adjust your recommended selling range. If not, tell them that you 
have a duty to be completely honest with them about the value of their 
property and that you have carefully analyzed the market value before 
presenting it to them and that the market data that you have shown 
them just doesn’t support the other broker’s statements about their 
property’s value. You should remind them that buyers, not sellers, set 
the market value of a property by making an informed offer to pur-
chase it; without that, there is no sale.


You might want to say, “Mr. and Mrs. [Seller], if I list your home, I 
take on several different jobs: analyst, marketer, negotiator, and escrow 
technician. The first and most important one is that of an analyst. I have 
already shown you what happens when you list a home too high; it’s 
just a frustrating waste of your time and all you will have accomplished 
will be to help sell your neighbors’ homes by comparison. At the same 
time, if you list your home too low, you create a bargain for someone 
else at your expense. That’s why I take the time to do a complete job of 
researching current data and then use my skills to analyze what those 
facts mean to you so that you are priced to your maximum advantage. 
I never do that on a hunch because hunches cost you money.”


The next phase of your presentation will be to present the listing 
agreement and go over it with the owners. Some owners will not want 
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to go over the complete agreement in detail, so again, watch for body 
language or other verbal or nonverbal signals that you should give the 
“condensed” version. 


Sometimes you will want to “test the water” to see if the owners 
are ready to list with you during your presentation. Two excellent 
ways are:


1. Do you have an extra key that I can use to put in the key box?
2. Where, in your yard, do you think the “For Sale” sign will get the 


most exposure?


The listing agreement has two paragraphs in it that are good trial 
closes. When you come to paragraph #12 about permission for a key 
box you start by explaining that in order to get the maximum number 
of buyer showings, they should allow a key box to be placed on the 
property (it is an advantage to have one with you and show them how 
it works). After you explain the benefit, ask them if they have a spare 
key for the key box. You will be surprised at how often they get you a 
spare key right then. 


There will be times when it is not prudent to place a key box on 
the property. If there are pets, especially dogs, that may be protective, 
you should first ask if they can be boarded somewhere else when the 
seller is not home until the property is sold; if not, then you should 
consider not using a key box. Other reasons might include children at 
home alone after school, tenants (especially uncooperative ones), and 
the presence of extensive valuables or gun display cases. You will then 
need to work “by appointment only.”


The very next paragraph (#13) covers placing a “For Sale” sign on 
the property and is a second place for a “trial close.” You can remind 
the sellers that a large percentage of buyers find their new home by 
driving through neighborhoods, writing down phone numbers from 
“For Sale” signs, and then calling real estate offices for more infor-
mation. A trial close would be to ask “Where do you think I should 
place the sign for maximum exposure?” Many times they will give you 
direction, and this often says that they have decided to list with you. 
If they still haven’t decided to list with you at that point, they will 
just tell you.


Ask for the order. Sometimes you will complete your entire pres-
entation and still not know if the owners are ready to list with you. 
When this happens, you need to simply ask for the business. You may 
want to simply say, “Well, I am ready to go to work for the two of you 
right now; how do you feel about it?” Or you may wish to use some 
other way of asking. The important thing is to enthusiastically ask for 
the business! 
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10.5 EsTiMaTED sEllER’s PRoCEEDs
After you have completed the listing agreement and given the owners 
a signed copy, you should move right to the Estimated Seller Proceeds 
(ESP) form (Figure 10.5). You would, of course, need some informa-
tion from the owners, such as their loan balance, if any; the interest 
rate on their loan, the property taxes, the amount of any homeowner 
association (HOA) dues, and any special assessments that apply to the 
property. You would need to use a hypothetical closing date for pur-
poses of prorating loans, real estate taxes, and HOA dues.


Fill out the form carefully at list price and give the owners a copy. 
The amount of net proceeds that the owners receive from the sale 
of their property is of vital importance to them, so it is wise to be a 
little liberal with your estimated expenses so that you slightly under-
state their net sale proceeds. If your calculations show a higher net 
than they actually receive they will not be happy with you, but if they 
receive more than you estimate, you are a saint and they will be likely 
to do business with you again and to refer their friends. See ESP form 
in Figure 10.5.


Many computer programs will calculate the seller’s proceeds for you; 
however, you will not always have a computer available when you take 
a listing, so it is wise to become skilled at calculating a seller’s net pro-
ceeds manually. The C.A.R. ESP form is a good one to use as it is clear 
and easy to understand, and because it is so complete, you are likely to 
be quite accurate as to the owners’ actual expenses and net proceeds.


Each time you present an offer to the sellers, you should fill out an 
ESP form at the offered price for the sellers as their net proceeds may 
vary from the one that you did when you listed the property.


10.6 CoMMon sEllER oBJECTions anD  
HoW To HanDlE THEM
Whenever you give a listing presentation, you will almost certainly 
receive some objections from the owners. Many of these occur over 
and over again, and knowing them in advance and being prepared for 
them will result in you obtaining more listings. The most common 
seller objections are:


•	 “We don’t see many of your company’s signs around here.” Your 
answer to this needs to be truthful, but there are several ways to 
make a case for listing with you. You might say, “It’s difficult to 
estimate our total number of listings since occasionally, at a seller’s 
request, we do not place “For Sale” signs on a property,” or “It’s 
true that we don’t get a lot of listings in this area, but we always 
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fiGuRE 10.5 Estimated Seller Proceeds (C.A.R. Form ESP Rev. 4/06).


Source: Reprinted with permission of the California Association of REALTORS®
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sell the ones that we do get, and for excellent prices, too.” Also, 
more signs mean more unsold listings.


•	 “Bill over at XYZ Realty said that he would sell my house for [x] 
percent commission. Will you match that?” “You know, Mr. Smith, 
it makes me feel bad when I hear people say that, because in real-
ity, a reduced commission costs you money in the end; let me 
explain. Your highest sales price will come from our efforts to 
generate as much buyer traffic to your house as possible, hopefully 
to obtain multiple offers. It costs money to advertise and market a 
home properly. The money has to come from somewhere and my 
firm and I spend it to do just that, knowing that we will receive a 
large enough fee from the sale to reimburse us for our advertising 
expenses. Firms that work for reduced fees know they will only 
get a small fee, so they can’t afford to advertise and market like we 
do. They usually generate less buyer traffic to your home, creating 
less competition, and you often don’t get as high a price, which 
can cost you way more than the so-called commission savings. I’d 
hate to see you do that to yourself.”


•	 “We don’t want a lockbox; you’ll have to show it by appointment 
only.” Ask the seller about her specific concerns. They may respond, 
“We don’t want anyone in our home unless you’re there to watch 
them, and we don’t want people walking in on us.” Indicate your 
understanding and offer to show them how the keysafe works. 
(Have one with you and demonstrate it for the sellers.) You could 
explain: “Not only are these made of case-hardened steel, they 
are electronic and record the licensees that have shown the prop-
erty. Every buyer that is shown the property will be accompanied 
by their representative, who is trained to keep an eye on them.” 
“Salespeople will not just show up and come in; they will call 
first, per the showing instructions in the MLS listing. If no one 
is home, they will leave a message as to when they are coming by 
so that you won’t be surprised. Does that sound safe enough?” 
“Mr. Smith, it is very important that we make it easy for licensees 
to show your home so that we can get the maximum exposure 
to potential buyers. If you were a salesperson with six homes to 
show to a buyer and five were on keysafe but one (yours) was by 
appointment only, which one do you think might not get shown?”


•	 “We don’t want our neighbors to know that we’re selling, so we don’t 
want a ‘For Sale’ sign.” “I understand how you feel, but, believe 
me, your neighbors will know that you are selling. I don’t want 
your neighbors to get the wrong idea about what you are doing 
here. Imagine what they will think you are doing if they see an 
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expensive car drive up with a few people who go in your house and 
come out a few minutes later, then another expensive car drives up 
and the same thing happens again and again. What do you think 
they will think you are doing? Besides, after they get familiar with 
neighborhoods that they like, 56 percent of buyers make their first 
contact with a home by calling us from a ‘For Sale’ sign. I don’t 
want to lose that many buyers; do you?”


•	 “We want our home advertised every week in the newspaper.” “Let 
me explain how we handle that. First, less than 10 percent of 
today’s buyers look for homes in the newspapers. They use the 
Internet; that’s why we have put most of our advertising resources 
there. We have many homes for sale and we couldn’t advertise all 
of them every week. What we do is advertise by price range to 
attract calls. Then we show all of the homes in that price range to 
each prospective buyer. There’s just as good a chance that your 
home will be shown from a call on another home as on your home. 
You’ll be pleased with the results.”


•	 “We want you to hold Open House every week until the property is 
sold.” “It would be nice if I could do that, but I often have more 
than one listing to service at the same time. Let me assure you that 
I will hold the home open as often as possible, and when I can’t 
do it, I’ll make every effort to have one of our best salespersons do 
it for me; how does that sound? It may also interest you to know 
that Open House traffic has dwindled to a trickle because buyers 
can see many properties by virtual tours from their own home.”


•	 “We want to sell as-is.” “Would you please tell me why you feel 
that way?” “We don’t want to get stuck with a bunch of costly 
repairs.” “That’s understandable. The problem with putting that 
in the listing is that it will scare away potential buyers because they 
will think that you have a lot of repairs to do. Remember, you can 
limit your liability for repairs through negotiation when an offer 
is presented to you. Structuring that is part of my job. If you are 
really concerned, then I recommend that we get a presale home 
inspection and termite inspection, so that we know exactly what 
potential repairs might be required.” As a real estate professional, 
you should recommend this to every seller.


•	 “We aren’t taking a penny less than the asking price.” “The price 
that you accept for your home is entirely up to you. I have shown 
you what your home is worth today and I will update you as we 
go along. When you get an offer that is less than the list price, but 
is at market value based on what I have shown you, you very much 
risk losing a good sale on your home by counteroffering too high; 
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it could even result in your getting less than market value later on 
because if your home is on the market for a long time, agents and 
buyers will begin to wonder what’s wrong with it because it’s not 
selling. You need to be very careful about that.”


•	 “We need that much money to be able to pay off some bills and still 
buy our next home.” “That’s what we call ‘need-based pricing,’ and 
it doesn’t work. You see, a buyer doesn’t care at all about what 
you need or want to do with your sales proceeds; he only cares 
about paying market value for your home, so if you overprice it to 
meet your personal needs, the buyer will buy another home and 
yours won’t sell.”


•	 “We don’t want to list until we have found our next home.” “It 
would be nice if we could do that, but you would have to make 
your offer to purchase the next home contingent on the sale of 
this one and many if not most sellers are reluctant to accept a 
contingent offer, usually because they feel they have lost control; 
it would be a frustrating experience for you. If you are really con-
cerned about that, then let’s make the sale of this home contin-
gent on you purchasing a replacement home within thirty days 
after yours is sold. That would fully protect you. How does that 
sound?”


•	 “We don’t want to sell to any minorities.” Sometimes the sellers 
won’t be quite that blunt. They may be more subtle with state-
ments such as “We want the buyer to be like us.” Or “We want 
to sell to someone who shares our values.” Or “Our property 
should appeal to a fairly narrow range of buyer.” If you detect 
this type of discrimination, simply tell the sellers, “I’m very sorry, 
but if that’s how you feel, I can’t do business with you. A major 
part of my job is to do whatever I can to protect you from any 
liability that could result in litigation. What you are expressing to 
me would be a violation of the fair housing laws and could cause 
us both to be sued.” Note: You should pack up and leave at that 
time, and you have a duty to report the people to your broker 
and the local Department of Housing and Urban Development 
(HUD) office.


Summary
In this chapter, you learned the essentials of a listing agreement. You 
learned about the different types of listings that can exist between a 
broker and a seller and the strengths and weaknesses of each one.
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You learned about the protection offered when working with  buyers 
via a Buyer Representation Agreement listing, and you learned through 
a paragraph-by-paragraph analysis of the RLA exclusive authorization 
and right to sell listing form what a listing is, the protections it affords 
the broker and the sellers, and how to properly present it to property 
owners at a listing appointment.


You learned how to prepare a marketing plan for the sale of a prop-
erty, the logical sequence of how to present it to the owners along 
with a detailed CMA that shows owners within a narrow range what 
their home is worth, how to market it in a fashion that is acceptable 
in the current market conditions, and the importance of providing an 
Estimated Seller Proceeds form so that they have a reasonable indica-
tion of the cash and proceeds they will receive from a sale.


You learned what many of the most common seller objections are 
and a suggested response to each one.


Important Phrases and Terms
Alternative fee listing 
Bilateral agreement 
Comparative market analysis (CMA)
Exclusive agency listing
Exclusive authorization and right to 


sell listing
Listing agreement
Market data statistics


MLS access-only listing
Net listing
Open listing 
Option listing 
Staging the property
Trial closes
Unilateral contract


Class Discussion Topics


1. Be prepared to explain the difference between a Broker Represen-
tation Agreement listing and an exclusive agency listing.


2. Prepare the “About Me” and “About My Company” sections of 
your listing presentation manual and be prepared to present them 
to another student in class.


3. Prepare a CMA for the property that you currently live in or for 
one of your office listings, if you are an active licensee. Present the 
analysis to two other students who will act as the owners.


4. Prepare an ESP form for a home, using the following:
$400,000 sale price; $237,000 loan with a 6.5 percent interest 
rate; HOA monthly dues of $120, with the current month not 
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paid; real estate taxes of $3,600 per year, with the first installment 
paid; a 6 percent brokerage fee paid by the sellers; and a Decem-
ber first closing date. Use normal title and escrow fees for your 
area.


5. Acting as the licensee, handle the following objection: “We want 
a discount on the commission.”


Chapter 10 Quiz


1. The exclusive authorization and right 
to sell listing is a(n)
a. unilateral agreement.
b.  exclusive contract to find property 


for a buyer.
c.  service contract between an owner 


and a broker.
d. buyer/broker contract.


2. When a listing agreement is signed 
a.  a non-agency relationship is  


formed. 
b.  a broker/customer relationship is 


formed. 
c.  the broker agrees to hold all 


offers confidential until close of 
escrow.


d.  the broker agrees to use diligence 
in procuring a purchaser for the 
property.


3. An open listing
a. may be verbal.
b.  is enforceable if it is verbal. 
c.  may be given to only three brokers 


simultaneously.
d.  is often used by contractors or 


builders.


4. A CMA is best described as a(n)
a.  comparative mortgage analysis that 


compares loans for a buyer.
b.  formal appraisal.
c.  full accounting of all current listings 


in a particular city.
d.  estimate of value that reflects 


the realities of the current 
marketplace.


5. A seller that needs to sell very quickly 
should
a.  list somewhat above the value 


indicated in the CMA.
b.  list at the value indicated in the 


CMA.
c.  list somewhat below the value 


indicated in the CMA.
d.  have the property shown by 


appointment only.


6. Seller’s proceeds best describes the 
a. seller’s net profit. 
b. net sale price.
c. gross sale price.
d.  money received from the escrow or 


title company at escrow closing.
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7. Your listing presentation manual 
should
a.  contain a  Transfer Disclosure 


Statement.
b.  recommend a specific selling  


price.
c.  contain only your CMA and your 


marketing plan. 
d.  be organized to follow your verbal 


presentation.


8. If you are with a small office, which 
of the following statements shows 
the advantages of listing with your 
firm?
a.  All we need is one buyer, and even 


we can do that.
b. We can use the business.
c.  The competition is fierce, so we try 


harder than the big guys.
d.  We specialize in a small number of 


select properties in your area.


 9. If an owner says that she doesn’t want 
to list until she has found her new 
home, you should
a. take a post-dated listing.
b.  postpone listing her home and start 


showing her property.
c.  explain that an offer that is 


contingent on the sale of her current 
home is definitely in her best interest.


d.  list her home contingent on the sale 
of her home.


10. Need-based pricing is when
a.  an owner tells you that she has to 


get a certain price because she has 
other financial obligations.


b.  her family needs her to relocate to 
take care of her aging parents.


c.  an owner prices her property to the 
needs of the buyers.


d.  an owner is selling her home to a 
shelter for the needy.
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Upon completion of this chapter, the student will be able to:
•	 Use information boxes, property brochures, MLS, and the Internet to 


market a seller’s property.
•	 Create effective residential advertising.
•	 Construct effective pricing strategies.
•	 Compose a weekly activity report.
•	 Demonstrate buyer offer presentation to seller.
•	 Present multiple offers to seller.
•	 Create an escrow timeline.
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11.1 YouR MaRKETinG Plan
A good marketing plan is most often in checklist format and should 
include all activities you will do to market and advertise the sellers’ 
home. Figure 11.1 is an example of a marketing plan.


As the California Association of REALTORS® (C.A.R.) Residential 
Listing Agreement (RLA) gives the broker or manager the right to  
cancel within five days of execution if the broker/manager does not 
agree with its terms (see paragraph 17), licensees must submit all exe-
cuted contracts for broker/manager approval as soon as possible. When 
you turn in the listing, make arrangements to install a “For Sale” sign 
and enter the listing into the Multiple Listing Service (MLS) if appro-
priate. Some companies have administrative staff do this, but you need 
to know how to do it because staff may not always be available and you 
will be the one who pays any MLS fine for a wrongful data entry.


next Meeting
At your second meeting with the owners, which is often the following 
day, install the keysafe if one is being used. Note: Do not put the key 
that the sellers gave you in the keysafe; keep it as a master and make 
at least two copies. Test the copies in the appropriate door lock to  
see that they work and place one key in the keysafe. Then, if a licensee 
inadvertently walks off with the key, you have others. As the keysafe 
will record the users, check to see who entered the home last and call 
to ask whether they returned the key. Sellers do not like to hear that 
the key to their home is missing, even if the key is in the pocket of 
some forgetful licensee. It is also wise to have the lock shop mark the 
keys to be used in the keysafe with the words “Do Not Duplicate.”


At this meeting, go through the home again with the sellers and 
give them your homeowner instructions. Explain that you both need 
to view the home from the perspective of a potential buyer. Make a list 


sERviCinG THE lisTinG
11 


CHAPTER	
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of things that need correcting and that may prompt a buyer to reduce 
their offering price, and ask the sellers to do the same. This is called 
staging a home and can include things such as painting one or more 
rooms, power washing the exterior of the house, removing furniture 


fiGuRE 11.1 Marketing Plan.


For the property at 123 Main Street, Hillsborough, California
Event Scheduled Completed
1. Give copy of signed agency disclosure


and Listing Agreement to seller
2. Give blank TDS to seller to complete
3. Take pictures of the property
4. Submit listing to office
5. Order “For Sale” sign
6. Presale staging walk-through
7. Make two extra keys
8. Meet with sellers to go over repair/


staging list
9. Create and print marketing brochure


10. Place the listing on the Internet
11. Assist with scheduling repairs
12. Create and assemble marketing binder
13. Test keys in lock and place in keybox
14. Install keybox on property
15. Insert brochures in bin on “For Sale” sign
16. Enter listing into MLS
17. Schedule Open House advertising
18. Execute “Top 100” mailing
19. Present listing at office meeting
20. Schedule property for MLS property


tour (broker Open House)
21. Schedule regular advertising
22. Hold Open House
23. Pick up cards/sign-in sheets weekly
24. Call back or e-mail buyers’ licensee for


feedback
25. Weekly meeting with sellers
26. Price evaluation meeting


Note: Steps 16 through 25 are repeated as needed until the property is sold.


Source: © 2015 OnCourse Learning
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to give a room a bigger feel, storing clutter that may distract a poten-
tial buyer, and doing any needed yard work. Planting fresh flowers 
is always a good investment. When you and the sellers are finished, 
sit down and compare lists. Discuss the importance of each item on 
both lists and make a combined list, then number each item in order 
of importance. Ask the sellers if they would like your assistance in 
getting any of the repairs scheduled or if they would like any contrac-
tor or handyman referrals. When providing contractor referrals, always 
provide the names of three or more licensed contractors that have 
performed successfully for you or other licensees and allow the seller 
to make their own choice.


When you turn in the new listing, make arrangements to have a 
“For Sale” sign installed and have the listing entered into as many 
Internet sites as your company will allow, including your personal 
webpage and the MLS, if appropriate. Whether or not your com-
pany is large enough to have sufficient support staff to handle these 
administrative functions, you should know how to do all of these 
things yourself.


At times, you will take a “delayed-input listing,” where you com-
plete the RLA but, on written instructions from the sellers, delay in 
putting it into the MLS for a time to allow for making repairs, painting, 
removing furniture, and so on. If your MLS requires submission of all 
listings, you will need a C.A.R. Seller Instruction to Exclude Listing 
(SEL) from the MLS or other “authorization to exclude” signed by 
the seller for submission to the MLS. Either the C.A.R. form or one 
from your MLS should suffice.


Take several pictures of the interior and exterior of the home for 
the MLS and your various websites. Upload your pictures into the 
MLS (and any appropriate websites) as soon as possible following  
the expiration of the “authorization to exclude.” This is especially 
important in a fast-paced market where you will probably get instant 
showing requests.


While you are at the property for the second visit, it is a good idea 
to conduct your Agent’s Visual Inspection Disclosure (C.A.R. Form 
AVID), also known as a walk-through “red flag” inspection. The obser-
vations you make here will be entered into Part III of the Real Estate 
Transfer Disclosure Statement (TDS) before giving it to a buyer’s 
licensee.


Start at the curb and work your way around and through the entire 
home, noting anything about the property’s condition you see that 
may be of interest to a prospective buyer. Note things such as buck-
led sidewalks that may be a trip hazard; leaning fences (which often 
indicate dry-rotted posts); stains on carpets, ceilings, or walls; sticking 
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doors; uneven floors; and any visible “smoky” wall sockets that may 
indicate an electrical problem. If you are listing an older home with an 
obviously remodeled kitchen, you have a duty to ask about the exist-
ence of building permits and if they were signed off by the building 
inspector. Keep in mind that you do not have a duty to disclose latent 
defects, that is, those defects that are present but not visible; unless 
they are known to you or the seller (latent defects are those defects 
that may be a result of faulty construction or are not visible or readily 
discoverable), but as the listing licensee you do have a duty to ask if 
the sellers know of any. If they tell you about any defects, you must 
disclose them. All disclosures made after delivering the Transfer Dis-
closure Statement to the buyer will trigger another three-day right to 
cancel, so make every effort to include all seller disclosures in the TDS.


In the event the sellers are having any presale inspections, such as a 
home, pool, or termite inspection, ask if they would like you to order 
them. If so, schedule them and meet the inspectors at the property to 
accompany them as they do the inspection. You can’t beat firsthand 
knowledge about a property’s condition as seen through the eyes of 
a qualified professional. This is especially true if the home is an older 
one that the sellers have lived in for a long time as there may be signifi-
cant property condition issues that may require disclosure.


for sale sign
Turn in your listing to your office as soon as possible and either have 
the staff order a for sale sign or install one yourself. If the staff does it, 
tell the sellers when to expect to see the sign installed. If necessary, give 
instructions to the sign company for exactly where you want the sign 
placed for maximum exposure. Also be aware that some homeowner 
associations (HOAs) either restrict the size and placement of for sale 
signs or do not allow them at all. If you list a home in a development 
with an HOA, be sure to ask the sellers about any sign restrictions. If 
they do not know, ask to see their covenants, conditions, and restric-
tions (CC&R) and/or HOA rules and regulations.


Rider strips
Rider strips are narrow strips of metal or plastic with your name and 
contact telephone number on them. They are usually placed imme-
diately under the for sale sign or are anchored to the horizontal sup-
port bar that holds the for sale sign. They may also contain special 
features of the home, such as a swimming pool or remodeled kitchen. 
It is probably best to have your cell phone number and e-mail address 
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on the rider so you can take calls from prospective buyers anywhere, 
anytime. Note: If you are selling your personal property, you must 
put an “owner/licensee” rider on any for sale sign you use for your 
property. A for sale sign is considered advertising by the Bureau of 
Real Estate, and you must disclose your owner/licensee status in all 
advertising.


Talking signs
A talking sign is a radio transmitter that sends out a short message 
about a home’s features. Although it can be either AM or FM, FM 
models have a greater range (about 250 feet). If you use talking signs, 
prepare your message as soon as possible and install the broadcasting 
machine at the seller’s home within a couple of days of taking the list-
ing. Be as careful about the content of your radio ad as you would be 
about printed advertising because, although the talking sign machine 
is usually yours, your broker is liable for representations you make to 
the public as well as compliance with fair housing issues.


Keysafe lockbox installation
Bring a lockbox, key box, or keysafe, as they are often called, to 
the listing appointment with you to show to the sellers. Key boxes  
are electronic devices that use infrared light or a digital signal to acti-
vate the opener after a licensee enters her code.


Many MLS forms now come with a preprinted disclaimer warning 
sellers that any action that allows other people access to their homes 
when they, or you, as the listing licensee, are not there presents a 
security risk. This warning is incorporated in the C.A.R. Residential 
Listing Agreement under security and insurance; see Paragraph 10 of 
the RLA.


You should suggest that the sellers contact their insurance agents 
and make sure their policies cover them in the event something is 
damaged, stolen, or missing. Suggest they store expensive items in a 
safe place. Many insurance policies also state that the policy is void if 
the property has been vacant for longer than thirty consecutive days. 
If this is going to be an issue, have your sellers discuss this with their 
insurance agent as well.


information Boxes
Most real estate associations carry information boxes, also called flyer 
boxes, as well as tubes that can be attached to your for sale sign or hung 
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below the sign. These low-cost containers include information about 
the property and are the source of many calls to real estate licensees, 
so get in the habit of using them regularly.


Property Brochures
Depending on the value of the property you are marketing, you may 
have two different qualities of property brochures. Both brochures 
may include the same information—the ones you place in a stand 
inside the property can be four-color on a high-quality paper, whereas 
the copies you put in the outdoor information box may be black and 
white.


Explaining that you need to work as a team, have the sellers keep 
the information box full of brochures. They should let you know when 
they are running low so that you can get more made if necessary.


Multiple listing service
Most areas of the United States have some sort of MLS. The MLS is 
an organization formed by a group of brokers to share their listings 
with each other in an orderly, controlled fashion. Most MLS organi-
zations allow only exclusive authorization to sell listings placed into 
their databases with some exceptions. Many organizations are “man-
datory” services whereby each subscribing broker agrees that all of 
her listings MUST be placed into the MLS database unless otherwise 
limited by the seller in writing. As a result of a settlement agreement 
between the National Association of REALTORS® and the Justice 
Department, real estate licensees may voluntarily share access to 
each other’s listings via an IDX (Internet Data Exchange) or a VOW  
(Virtual Office Website). Strict rules and regulations apply to the 
access of MLS listing information, so be sure to attend an antitrust 
seminar as soon as possible and consult your broker or legal counsel if 
you have any questions about the proper use of the MLS or either of 
these Internet tools.


When a member takes a listing, it is sent to a central facility that 
makes it available to all of the subscribing members. All members 
and those associations with reciprocal agreements have the right to 
sell the listing and participate in a portion of the commission. No 
one may advertise the listing except the listing broker, unless she has 
the broker’s permission; however, many companies have websites that 
download the entire MLS database every day (twice a day in many 
instances) and make the properties available to the public in a limited 
format.
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In the event that the property is sold by a “cooperating broker” 
who represents the buyers in the transaction, the commission is paid 
according to the published offering in the MLS.


When a property is sold by a cooperating broker, called the  
buyer’s agent (also called the “selling agent,” a term that began  
years ago when some brokers listed and some represented buyers and 
were therefore called the “selling agent”), there is normally a four-
way split of the commission. For example, if the seller negotiated 
a 7 percent commission to the listing broker and the listing broker 
has offered 3.5 percent to the cooperating broker via the MLS, then  
3.5 percent would go to the “listing” office and 3.5 percent would 
go to the “selling” office. Each broker would, in turn, split whatever 
compensation was paid to their firm with the listing or selling licensee 
according to company policy.


It should be noted here that if the listing brokers’ offer of com-
pensation is deemed unacceptable to the cooperating or selling licen-
see, that licensee may call the listing broker/licensee and attempt to 
negotiate more favorable compensation. The selling licensee must 
never use the contract in an attempt to negotiate a higher commission. 
Proper procedure requires that the cooperating licensee call the listing 
broker/licensee before submitting an offer to attempt to negotiate 
any change in the compensation offered in the MLS. Be sure to get a 
signed, written agreement of the newly offered compensation prior to 
writing the offer to purchase.


In addition, compensation offered in the MLS is for members of 
that MLS or members of other multiple listing associations having 
reciprocal agreements to share listings or compensation. Compensa-
tion published through an MLS listing is not an offer to compen-
sate nonmember licensees. Nonmember brokers/licensees are free to 
negotiate their own compensation with the listing broker prior to sub-
mitting an offer (see Figure 11.2).


The internet
The Internet is a venue of choice by an overwhelming majority of 
home-buying consumers and is still expanding in popularity at a 
record pace. As a real estate professional, you are doing your clients 
a real disservice if you are not fully using the Internet to market their 
properties.


A large number of real estate associations and their MLSs have 
local sites for consumer access. Your MLS membership normally 
means that each listing you enter will automatically be available 
for public viewing in a limited format—one that omits the owners’ 
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names, telephone numbers, and any other personal or confidential 
information. The National Association of REALTORS® is a minority 
owner of www.realtor.com, which consumers can also access. Many 
real estate firms across the country have agreements with this site to 
display their listings nationally. As an individual, you can subscribe  
to www.realtor.com and have much of your personal informa-
tion shown as well; this allows people to contact you directly from  
www.realtor.com. Note: The term REALTOR® is a trademarked  
word and its preferred form is all capitals with the circle R (®), except 
when accessing Internet addresses. For additional information on the 
use of logos and NAR marks, please see the naR Membership Marks 
Manual available online at www.REALTOR.org or www.realtor.org.


Sales price
of property
$500,000


6% total
commission


$30,000


50% for listing 50% for selling 


Broker A’s
office


$15,000


50%


Broker B’s
office


$15,000


Agent Y
$7,500


Broker A
$7,500


Broker B
$7,500


Agent Z
$7,500


50% 50% 50%


fiGuRE 11.2 Dividing an MLS Listing Commission.


Source: © 2015 OnCourse Learning
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Almost every real estate company today has a website. Consumers 
readily use it as a means of starting a property search in the nonthreat-
ening environment of their own home or office. If you or your com-
pany have a personal website, be sure your web address is included on 
all business cards, stationery, envelopes, and all other forms of printed 
materials. Many licensees are opting for e-mail addresses and websites 
with their names in them (for example, Bob@BobSellsSanFrancisco 
.com or http://BobSellsLosAngeles.com).


Upload the digital pictures you took of your listing as soon as it is 
placed on the Internet. People will see the listing almost instantly, and 
if there are no pictures almost everyone will eliminate it from their 
search results right away.


virtual Tours
Owing to advanced technology, buyers can now walk through an 
entire house and often the surrounding neighborhood without ever 
leaving their computer monitor. These virtual tours are available on 
the Internet and are easy to use. Besides being a potential source of 
buyers and other listings, virtual tours are an impressive tool to show 
prospective sellers when you are at a listing consultation. New home 
builders are embracing this technology at a rapid pace as well. Today’s 
digital cameras and cell phones have a movie function that makes vir-
tual tours easy to take and upload to the Internet. You should have 
one as part of your listing toolkit.


advertising
Take the time to prepare at least three ads for you and your company 
to use right after you have taken a listing so the property’s best fea-
tures are still vivid in your mind. Be sure to keep fair housing issues 
in mind and describe the property, not the potential buyers. Use the 
following AIDA (Attention, Interest, Desire, Action) formula so your 
ads get the maximum response.


Attention. You need a “header” in your ad in large or bold print 
that gets the reader to stop scanning the paper and read your ad.


Interest. The first few words of your ad need to create interest in 
reading more. Paint word pictures here.


Desire. The body of your ad should convey further information 
or an emotional feeling that creates a desire to see the property in the 
reader’s mind. 


Action. The end of your ad should contain a “call to action” such 
as “Priced for quick sale. See it today!”
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Using the AIDA formula and prewriting at least three ads (and 
rewriting until they are just right) will increase their effectiveness, gen-
erate more calls to you, and keep you from having to write a mediocre 
ad, just to meet a deadline.


Be sure to send copies of your advertising to your sellers so they 
know how their ads appear.


open House
Recently, the National Association of REALTORS® released a sur-
vey showing that less than 4 percent of home buyers now use Open 
Houses to start their home search or to meet a real estate licensee. 
Given this fact, not every home is a good candidate for an Open 
House. Some are too remote and hard to get to, others have pets that 
the sellers do not wish to board or perhaps an ill relative who must 
stay in the home, and so on. If your sellers want an Open House and 
you feel it will be productive, make arrangements to list it on the MLS 
and your company’s Internet Open House site. Place an ad with the 
proper paper and be sure to tell the owners they must be away from 
the property while you are working, as potential buyers will be uneasy 
about asking questions or showing interest with the owners present.


Directional signs placed at key intersections are helpful in creat-
ing more traffic to your Open House; however, many city or county 
agencies and homeowner associations do not allow the placement of 
these signs on public or common area property. Therefore, be careful 
to check your local sign ordnances before you install directional signs 
to an Open House. Do not place a sign on someone’s private prop-
erty without asking permission first. You will be pleasantly surprised 
at how pleased the owners are that you are professional enough to ask 
first.


office Tour
Your office tour, also called a “caravan” because of the long line of 
licensees’ cars that go from house to house each week to view new 
listings, should be mandatory for every licensee. Ask all licensees that 
view your listing on the office tour to leave a business card as it is very 
impressive to sellers when they come home and find a large number of 
licensee business cards on their kitchen counters. Many licensees pro-
vide refreshments or drawings for the licensees that view their listing 
to entice more people to visit.


Many real estate companies provide a sheet for the tour that con-
tains property information, directions to the property, and space to 
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evaluate the price and condition of the property and to make sugges-
tions about improvements to make the property more saleable.


Multiple listing service Tour
Most MLS organizations have weekly property tours or caravans. Large 
MLSs often break the tour down into smaller areas and alternate them 
each week so the licensees have time to see more of the available list-
ings. Licensees usually like to see the homes that they have potential 
buyers for, but every licensee should be familiar with all active listings 
in a specific price range and/or neighborhood.


Be sure to give the owners as much advance notice as possible as 
to when their homes will be inspected by MLS members. Ask them 
to “shine the apple” for you on the tour day and, if possible, set the 
mood with some low, soft music. Some other general rules for the 
property tour are:


•	 The owners should not be at home. Licensees tend to hurry 
through a home where the owners are present.


•	 If possible, you or your assistant should be at the home during the 
entire tour.


•	 Place property flyers for each licensee in a spot where they will be 
sure to pick one up. They will see many homes that day and you 
want them to remember yours.


•	 On cold days, ask the owners to start a fire in the fireplace. Be 
sure to stay until it has died down to embers and make sure it 
is protected by a fireplace screen. Pressed logs are best for this 
purpose. If the home has air-conditioning, ask the owners to 
turn down the temperature an extra two or three degrees on 
hot days.


•	 Depending on the weather, have non-alcoholic hot or cold drinks 
in disposable cups available. Licensees who take the time to stop 
for a cup of lemonade or coffee will remember the home more 
than those who come and go quickly. You will attract more licen-
sees if you offer food, but if you do, be sure it is bite-sized to 
minimize crumbs on the floors.


Just listed Postcard
Once the property is listed, have at least 100 Just Listed postcards 
made and either send them to the homes around your new listing or 
go door to door and drop them off. Include a picture and the address 
of the property on a postcard, along with a small picture of you.  
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If you mail them, include a brief statement about the property, not-
ing that you will be in contact soon to see if they know someone who 
may be interested in living in the neighborhood. This is an excellent 
prospecting tool as well.


Your E-mail Database
One powerful marketing strategy you can use is to e-mail your entire 
database, including the seller, with news about your new listing. 
Start your e-mail by introducing the new listing including where 
it is located, its physical features, and the price. Attach at least two 
pictures of the home and ask if anyone is interested in seeing it or 
knows someone who might be. Your sellers will love this type of 
advertising, and it’s free! Be sure to e-mail yourself and BCC your 
group.


social networking
Many Internet sites are available where you may market your listings 
by uploading pictures and information to the site’s main webpage 
along with a brief description of the property and an MLS number. 
These search sites and portals such as Facebook, Twitter, Yahoo!, and 
Google are frequented by huge numbers of buyers and real estate 
licensees; your buyer may only be a click away.


11.2 GooD CoMMuniCaTion
Good communication starts when the listing is signed, and it should 
not stop until the property is sold and the sellers have moved to their 
new home. A good listing licensee gets the listing signed and makes 
an appointment with the sellers for a couple of days later to go over 
her marketing plan in detail. Note: After the agency disclosures, list-
ing, and seller advisory are signed and before you leave the seller’s 
home, explain what will be happening over the next couple of days. 
Also give the sellers a copy of the Transfer Disclosure Statement and 
ask them to fill out the seller’s portion and have it ready for you to 
pick up when you see them the following day. Sellers do not like 
completing these forms and will often procrastinate unless you give 
it some urgency. Explain that you need it for the marketing binder for 
the house.


When a listing is signed, the owner and licensee go through two 
different phases together: the marketing phase, which occurs before 
the sellers receive an offer to purchase, and the escrow phase, which 
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occurs after the sellers accept an offer to purchase. Both phases require 
excellent communication between the sellers and the licensee for 
things to go smoothly.


Most owners who have been unhappy with the sale process cite 
poor communication with their licensee as the number one issue. 
Often, when communication has broken down, the licensee makes 
matters much worse by avoiding contact with the seller altogether and 
often will fail to call them to try to renew the listing. A lack of activity 
can upset sellers, but the lack of communication will lead the seller to 
conclude that the licensee is doing nothing; the result is an unhappy 
seller, a potential lost listing and no seller referral.


Weekly activity Report
A written marketing activity report can be a critical tool in the com-
munication process. Explain carefully to the sellers what you have 
done to sell their home so far and what they can expect over the next 
several days. Your weekly written report should recap the scheduled 
Open House activities, Open House results, licensee showings, and 
any other activities that took place that week. Don’t make the mistake 
of sending monthly reports to give the impression that there has been 
more activity; owners do not like to wait that long to be updated on 
what has been taking place.


Get in the habit of preparing your weekly activity reports at the 
same time every week. It will become routine for you and will give 
you a chance to review the activity weekly yourself, to see if any other 
action such as a price adjustment is needed.


When you send your activity reports to the sellers, reference any 
ads that have run in newspapers or online. After the property is on any 
Internet sites, send the sellers a note with the website address listed 
so they can see it for themselves. Keep the sellers advised regularly as 
to how many unique visitors (first-time visitors) and/or repeat visitors 
have looked at the site.


Broker letter
Your broker should send the sellers a letter thanking them for listing 
the property with the firm. She should state what a good choice they 
made in choosing you, the licensee, as their representative, and if you 
cannot be reached, they should feel free to call her. If you took the 
listing at a price you thought was too aggressive, and after a time you 
need to adjust it, ask your broker to send the sellers a letter stating 
that she has some concerns regarding the home’s sales activity and 
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recommends that they meet with you to discuss a repositioning of 
their listing in the MLS.


showings
Explain to the sellers that although licensees will always try their best 
to abide by the showing instructions in the MLS listing, there will be 
times when they may need to “bend the rules” a little. Sometimes a 
licensee will show a home in a certain neighborhood, for example, and 
based on the buyer’s reaction, the licensee will sense that your listing 
could be the perfect home for them. In cases like this, the licensee 
should still call first and ask for permission to show the home with very 
little or even no notice. Your sellers should be as flexible as possible 
in this type of situation. Licensees refer to these types of situations as 
crashing gently.


The opposite can also happen. Many licensees have personally expe-
rienced arriving at a home that they had planned to show only to have 
the buyers say: “Forget it, I’m not even going in.” If this happens, you 
should either go to the door or call and cancel the appointment. Your 
sellers must be as tolerant as possible in this situation as well.


Most sellers are very proud of their homes and may want to  
personally show it off to prospective buyers. Explain that almost all 
buyers are reluctant to ask questions about the home or show any 
type of positive emotion about it when the sellers are around. Sellers 
should leave just prior to the scheduled showing time, if at all possible, 
so the buyers will feel completely at home and free to ask questions 
and become emotionally involved with the home. All information the 
sellers want to convey to the buyers should be given to you ahead of 
time and incorporated into your marketing brochure.


If the sellers must stay at home, it is best for them to go outside 
while the buyers look at the inside and come indoors when the buyers 
go outside. During inclement weather, the sellers should stay as far 
from the buyers as possible.


Explain Your advertising Policy
Make sure your sellers understand your company’s advertising policy  
and philosophy as well as the different media you use. Carefully explain 
about the very low percentage of buyers who use the newspaper to 
look for homes and that neither you nor your company advertise every 
home every day as this would be prohibitively expensive and would 
not generate any more calls than advertising by price range. Let them 
know that you advertise enough homes so that all price ranges are 
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represented. The purpose of advertising is to get people to call so that 
either the listing licensee or the duty licensee can tell them about all 
of the homes your company has listed in that price range or neigh-
borhood and ask for an appointment to show the caller all of them, 
including your listing. Since the start of the new millennium, there 
has been a major shift by brokerage firms away from newspaper hard 
copy and toward the Internet, and for good reason. Over 90 percent 
of buyers start their home and licensee search on the Internet, whereas 
newspaper classified readership has dropped to an all-time low.


Prepare the owners for an offer
The second time you meet with the sellers, give them a blank copy of 
the purchase agreement that will be used to make an offer on their 
home. Ask them to read it and make a note of any questions they have 
at your next meeting. Explain that if the home is priced competitively, 
they may get an offer very quickly, and although it may not be exactly 
what they want, most of the time the best offers come first and can be 
negotiated. Also explain that when an offer comes in, the sellers have 
four choices: to accept the offer, without change, which then binds  
the buyers to the contract, contingencies notwithstanding; to reject 
the offer or not reply to it, neither of which is a good practice; or to 
provide a counteroffer, stating to the buyers their bottom line accept-
able price and terms and conditions.


Pricing strategy
We talked earlier about creating and presenting the comparative mar-
ket analysis (CMA). It is a worthy enough subject for you to periodi-
cally review both the property information and the importance of good 
communication about this issue. If the sellers have priced the property 
effectively for the current market conditions, they should experience 
a good amount of showings and receive an offer reasonably soon. If 
the price is too aggressive, however, in your second meeting with the 
sellers, repeat what you explained earlier about competitive pricing 
and remind them that if they do not have several showings, and at 
least one offer within the first thirty days, it may be necessary to make 
an adjustment in price or terms to become competitive. Note: Do not 
talk about “lowering” the price. The human mind hears “lowering” 
as a loss or lessening of something. In reality, the sellers never had the 
inflated value of the property to lose in the first place, but they will still 
consider it a loss if you refer to it that way. Use “price adjustment” or 
“repositioning in the MLS” when talking about any change in price.
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If the price is too high, remind the sellers that, by comparison, they 
are really helping to sell their neighbors’ homes, because when buyers 
look at all the available homes in the neighborhood, the other homes 
look like very good buys by comparison.


The last thing that you want, as a listing licensee, is to carry the 
burden of an overpriced listing for a long time; doing so can give the 
impression that you, and/or your firm, tend to allow sellers to over-
price their homes in the existing market. It can also get you down 
emotionally and cost you a lot of money in wasted time and advertis-
ing that could have been spent on more meaningful opportunities. 
It might help to explain to the owners that allowing an improperly 
priced listing to remain for a long period of time does a real disservice 
to them, your company, and your other sellers. Let them know that all 
of the licensees who participate in the MLS readily show and sell your 
listings because you have a reputation for properly pricing your list-
ings. If you take a listing that is priced too high for an extended period 
of time, your reputation will suffer and your sellers’ homes won’t be 
shown as readily. Tell them that you will be willing to take the listing 
at their price for thirty days and if they have not received a good offer 
or sold the property in that time, you will be back with a change form, 
with the listed price adjusted to slightly above the demonstrated mar-
ket value so people will finally become interested. You will also bring 
a listing cancellation form. Tell them that they are free to sign either 
form and you will accept their decision but that one of the forms must 
be signed. As Listing Agreements are bilateral in nature and cannot be 
cancelled by only one party, you must put your option as stated here 
in writing in the “additional terms” section of the listing. You will  
be amazed how often the owners suddenly get serious and really start 
to listen to you about proper pricing at the listing consultation when 
you are this assertive about the importance of effective pricing.


Market Conditions
Market conditions are subject to constant changes. These changes can 
make a good listing look like a bad one and make a seemingly over-
priced listing look like a good buy. Everything from the rise and fall 
of interest rates to what’s said by the news media can affect market 
conditions for homes in a given area. One of your most important 
jobs as a listing licensee is to keep your sellers well informed about the 
current market conditions and to give them suggestions for using that 
information to their best advantage.


An example of such influence can be seen in the sales and fore-
closures that took place following the market upheaval of the last 
few years when so many owners were forced into bankruptcy and 
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short sales were a common occurrence. A “short sale” is a sale where 
the seller has insufficient funds to bring to escrow closing to affect  
the sale of her home and the lender agrees to accept the net proceeds 
of a sale as full payment of their existing loan. In other words, part of 
the lender’s loan is written off as a loss by them. A foreclosure sale,  
or REO sale, is a sale by a lender that has taken a property back through 
the foreclosure process; the lender now owns the home and acts as the 
seller. The term REO refers to the lender’s Real Estate Owned depart-
ment. That department handles the acquisition and sale of all proper-
ties the lender has taken back through the foreclosure process.


11.3 MoDifYinG oR ExTEnDinG THE lisTinG ConTRaCT
At times, the licensee who took the listing moves to a different real 
estate company or leaves the business. When this happens, it is impor-
tant to remember that all listings are taken in the name of the broker 
and are not the property of a single licensee. It is up to each individual 
broker how she wishes to handle this. Some will release the listing to 
the licensee’s new company and take a referral fee. Others will keep 
the listing and reassign it to another salesperson within the office. 
Remember, it is not only unethical for the licensee to contact the sell-
ers and ask them to cancel their listing, but it is also a violation of the 
salesperson/broker contract.


There is usually a rather close relationship between the licensee and 
their seller, so timely and effective communication with the seller is 
important. The broker must first determine whether or not she wishes 
to retain the listing and immediately contact the sellers.


If the broker retains the listing, she should have a replacement 
licensee ready to take over. The sellers may or may not be happy with 
the broker’s selection of a replacement licensee, so good, clear, effec-
tive communication by the broker and the substitute licensee is of par-
amount importance. The new licensee should call, introduce herself, 
and make an appointment to meet with the sellers as soon as possible. 
Depending on how much time is left on the listing, the newly assigned 
licensee may request an extension of the listing.


If you have a listing that is within three to four weeks away from its 
expiration date, you should contact the sellers and ask for a meeting to 
go over your marketing efforts to date. Discuss your pricing strategy 
and any other nonmonetary issues that may be hindering a sale and 
then ask for an extension of the listing if you want one.


At any time during the course of the listing, if any change is made, 
whether it is a change of listing licensee, price, or terms, it should 
be made on a modification form called the Modification of Terms/
Addendum to Authorization and Right to Sell, Acquire or Rent, or 
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fiGuRE 11.3 Modification of Terms Authorization and Right to Sell 4/13 (Form MT). 


Source: Reprinted with permission of the California Association of REALTORS®
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Other Agreement Between Principal and Broker C.A.R. Form MT 
(see Figure 11.3).


11.4 PREsEnTinG offERs To YouR sEllERs 
At some point during the course of your marketing efforts, you will 
receive a phone call from another licensee that she has taken an offer 
on one of your listings. You may also write an offer on one of your 
listings on behalf of buyers you have been working with.


Depending on current market conditions, you may even receive more 
than one offer on your listing at almost the same time. Any of these sce-
narios will require contacting your sellers to let them know you have a 
purchase contract on their home you would like to review with them.


The sellers will almost always ask you the dollar amount of the 
offer. It is best to avoid giving specific details ahead of time as they will 
tend to worry unnecessarily and may even become hostile if the price 
is lower than they were expecting. Even if you have the offer in hand, 
just tell them that you will go over it in detail when you meet. Set the 
appointment and get off the phone as quickly as you can.


If the offer is written by another licensee, either from your office or 
company or from another brokerage firm, ask if the salesperson would 
like to accompany you to present her offer in person. If they say yes, 
call and set the appointment with the sellers and call the licensee back 
to confirm the time and place. If they prefer to fax or e-mail the offer to 
you and have you present it, call the sellers and let them know that you 
will be receiving an offer shortly and set an appointment with them to 
present it. It is always an advantage for a buyer’s licensee to personally 
present the offer to the seller whenever possible. The buyer’s licensee 
knows the details of the offer much better than the listing licensee and 
is in a position to quickly contact the buyer if a counteroffer is made.


Sometimes you will have already received an offer on one of your 
listings from a licensee and set an appointment to present it before 
receiving a call from another licensee with a second offer. The proper 
thing to do is to let the second licensee know you already have one 
offer and ask her to attend your meeting with the owners. If this hap-
pens, immediately inform the first licensee about the second offer. If 
you receive more calls from licensees with additional offers, repeat 
the process with everyone each time. Remember, you have a fiduciary 
duty to your sellers to get them the highest price on the best terms 
possible. Notifying each licensee about multiple offers will help them 
to get their buyers to make their best offer up front, usually producing 
a higher price for the sellers.


If you write an offer on your own listing, it is best to call the sellers 
and tell them that you will be meeting shortly with some people to 
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write an offer on their home and you wanted to set a time to see them 
later that day or evening. Even if the offer is already written, make an 
appointment to present it in person. A competent explanation of a 
ten-page dual agent contract requires a personal presentation by the 
licensee. If, prior to presenting your offer, you receive a call or calls 
from other licensees with offers, just follow the earlier example.


Presenting Your Buyer’s offer
If you have an offer on your own listing, make copies for each of the 
owners to review as you review the details. Write down the main points 
of interest (price, financing, closing, occupancy dates, and so on) and 
have them in front of you when you present the offer. This allows you 
to present the important issues in a controlled and timely manner and 
helps you to cover all important issues.


When you meet with the owners, sit in a comfortable place, usu-
ally at the kitchen table where you took the listing. Make a little small 
talk first, being careful not to overdo it, especially with type-A person-
alities. This will bring down the owners’ adrenaline and make them 
easier to communicate with.


If, and only if, the offer being presented is from a cooperating licen-
see at another firm, it will be necessary to disclose agency to the seller 
before presenting the offer even though the seller may have already 
received such a disclosure from the listing licensee (see Chapter 4 on 
agency disclosure).


It is sometimes best to start with some of the easier and more 
negotiable issues. Talk about the escrow closing date, occupancy date, 
whether or not the buyers are pre-approved for any required financing, 
and any personal property being requested in the purchase contract. 
After discussing these issues, hand each owner a copy of the purchase 
contract and review the price. Be sure you have all relevant and recent 
comparable neighborhood sales statistics with you. If you get into a 
discussion about the price offered by the buyers, you can refer to the 
sales statistics for clarity regarding the current market value.


If you have a written offer with a fair price, don’t be bashful about 
saying so; you owe it to the buyers and sellers to see that they are 
treated fairly. If the price offered is low, you, as the listing licensee and 
sellers’ representative, have a duty to say so. Remember, when you 
write an offer on a property listed with your company, your broker is a 
dual agent and must be fair and honest with all parties. Openly state the 
truth and give whatever reasonable guidance is necessary to each party 
to help them make well-informed decisions. Again, your prime direc-
tive as a fiduciary is not to make the sale but to provide information 
and guidance so the parties have the information necessary to make 
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an informed decision without any input from you on price or terms.  
If the parties are reasonable, with your advice and guidance they will 
make good, sound decisions and if appropriate the sale will take place 
as a result.


We always hope for an accepted offer without any counteroffer, 
and that advice should always be given to the owners if it is truly in 
their best interests. If there is a true need to provide a counteroffer in 
order to change a condition of the purchase contract to better meet 
the sellers’ needs, it should be recommended.


Sellers sometimes ask you to reduce your commission because they 
know that in a dual agency transaction you will be getting a larger fee. 
If this happens, explain that doing so would be a real disincentive for 
you. If you sold your buyer any other home, you would get the full 
compensation offered through the MLS and you would still get the 
listing side of the commission from the sale of their home when some-
one else sells it. It doesn’t make sense for you to take less of a fee for a 
doubling of the potential liability.


Presenting offers from Cooperating Brokers 
The purchase agreement package should start with a cover letter from 
the buyer to the seller with a brief biography on the buyers, includ-
ing what they like about the home, as well as their reasoning for the 
price offered, if appropriate. This is especially important if the listing is 
overpriced. Next in the packet is the Disclosure Regarding Real Estate 
Agency Relationships (AD) form followed by the contract. Whether 
the listing licensee or the licensee representing the buyer presents the 
offer, California Civil Code 2079 requires the buyer’s representative 
to disclose agency before presenting the offer. This is accomplished by 
having the sellers sign an AD form. The dialogue could go something 
like this—“Mr. Seller, I know your representative may have already 
explained how licensees work”—or if the offer is being presented by 
the sellers own licensee, “I know we have already gone over the sub-
ject of agency before I listed your property … but I am required by 
law to make this disclosure for the buyer’s licensee before I present 
their offer. If you feel as though you have an understanding of agency 
representation I would ask that you simply sign this form acknowledg-
ing receipt of a copy. If you have any questions I’d be happy to answer 
them now.”


If this disclosure is done properly, the listing licensee will have just 
one AD form in the file and the buyer’s licensee may have either one 
or two AD forms in her file: one from the buyer and one from the 
seller or one AD form signed by both buyer and seller. This addi-
tional step is required for two reasons: (1) because it’s the law and  
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(2) because there may not always be a listing licensee, as in the case 
of a For Sale by Owner. If, in assessing the competence of the other 
party’s representative, you sense a lack of confidence or some degree 
of inexperience, you might ask if the licensee would prefer that you 
make the presentation. If the licensee is experienced and you know 
her, ask that copies of the offer be given to everyone and that she pre-
sent the offer. You can stop her as necessary to ask questions or clarify 
issues. As the buyer’s representative knows the buyers, she may be in a 
better position to present their offer and provide additional informa-
tion about the buyers.


Your job as the seller’s representative is to carefully and thoroughly 
review the offer and make notes about all of the major points of the 
contract as well as any issues you know should be brought to the own-
ers’ attention. After the buyer’s representative is finished with her 
presentation, go over the notes you made with the owners. In many 
cases, you or they will want to discuss the offer in private. Ask the 
other licensee to wait in another room or step outside while you dis-
cuss the offer with the owners and decide whether to accept or provide 
a counteroffer.


After you review all of the issues, have the owners sign the offer, 
and ask the buyer’s representative to return and give her the signed 
original, keeping one copy for you and one for the owners. If you are 
issuing a counteroffer, write it first and have the owners sign the offer 
(subject to the counteroffer) and the counteroffer. Then explain the 
reasoning behind each item in the counteroffer to the buyer’s licensee. 
This will help the licensee gain approval from the buyers.


If you issue a counteroffer, ask the buyer’s representative when 
she will be meeting with the buyers. If immediately, tell them how to 
reach you and how they can get you a signed copy of the counteroffer.


Presenting Multiple offers
At times, the California real estate market goes into hyper speed and 
receiving multiple offers is the norm on almost every listing. In the 
event you have more than one offer on your listing, it may be best 
to have everyone meet at your office rather than at the seller’s home. 
Having a large group of strangers sitting in their living room may be 
daunting for many owners.


Depending on how many offers you have, you may want all of the 
buyer’s licensees to show up at one time or stagger the times by twenty 
minutes or so to avoid a crowd.


Have the buyer’s representatives wait in the lobby or living room 
and bring them in one at a time to present their offers while you 
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review each offer and take notes. When dealing with multiple offers, it 
is a good idea to draw a line or lines vertically on a legal pad and put 
the facts of each offer side by side. This makes a comparative discus-
sion with the owners much easier.


After all the offers have been presented, review them privately with 
the owners to determine if one is acceptable without change. If so, 
simply complete the “Rejection of Offer” section at the bottom of the 
Residential Purchase Agreement–California (RPA-CA) on the other 
offers and return them to the respective licensees and keep a copy for 
you and the sellers.


11.5 HanDlinG sinGlE oR MulTiPlE CounTERoffERs
If none of the offers are acceptable, your sellers have two choices:  
(1) They can issue a counteroffer for the offer that seems to be the best 
overall, giving a fairly short time for the buyers’ acceptance, and go 
on to the next offer if the first buyers do not respond; or (2) they can 
check the box in the second paragraph of the counteroffer, stating that 
the buyers are aware of the multiple counteroffers, and even if they sign 
and return a counteroffer, they will not be considered to be “in con-
tract” unless and until the buyers or sellers countersign the accepted 
counteroffer in Paragraph 4 of the counteroffer (see Figure 11.4) and 
confirmation of acceptance is acknowledged and personally received 
by the maker of the counteroffer or her authorized representative.


Never counteroffer more than one offer at a time unless you use 
the Seller Multiple Counter Offer (C.A.R. Form SCMO). This will 
avoid the possibility of selling the home to two buyers and the result-
ing legal problems as well as very bad relations with your sellers.


If your sellers have multiple offers and choose to counter only 
one offer at a time, prioritize the offers so you know which one to 
counteroffer next if the first buyers do not accept the seller’s counter. 
Tell each licensee where they are in line and retain their offers until 
such time as you have an accepted counteroffer. If any of the offers 
are clearly unacceptable, explain why to the respective licensees.


For counteroffers to the seller’s counteroffer, a licensee should use 
the Buyer Counter Offer (C.A.R. Form BCO). 


Good communication is essential when dealing with multiple offers. 
Multiple licensees and their buyers are waiting to hear if their offer has 
been accepted. All parties should be treated with respect. Getting an 
accepted offer means the real test of your professional knowledge is 
now about to begin. Who will ultimately be the new owner of your 
listing is still not a certainty. Escrows have been known to fall out for 
a variety of reasons. Try to get a back-up offer in place.
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fiGuRE 11.4 Seller Counter Offer (C.A.R. Form SCO, and Seller Multiple Counter Offer, 
SMCO. 


Source: Reprinted with permission of the California Association of REALTORS®
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A word of caution: Whenever you have multiple offers, always 
give extra credibility to cash offers or fully pre-approved buyers who 
are financing versus buyers who are financing but not pre-approved. 
There is little joy in having six offers on your listing, accepting the 
highest price offered, only to be told ten days later that the sale is 
being cancelled because the buyers didn’t qualify for their loan. In the 
meantime, you lost all of the other five offers. Believe me, this will not 
be welcome news to your seller.


A set of do’s and don’ts is included here for you to use as a checklist 
when drafting a counteroffer.


Do’s
•	 Start by checking the appropriate box on the last page of the 


original offer that indicates that the offer is accepted subject to a 
counteroffer (paragraph 32). If the contract you are working with 
does not have such a box and/or statement, handwrite one just 
above the signature line but before the sellers sign the agreement.


•	 Be sure the counteroffer is completely filled out at the top, iden-
tifying the property, the buyers and sellers, and the date of the 
purchase contract of the counteroffer.


•	 Number each item in the counteroffer and separate each one  
with a blank line for clarity. Refer to the corresponding contract 
paragraph whenever possible.


•	 Refer to the checklist that you made while reviewing the offer 
so you do not miss any important items in your counteroffer. Be 
especially careful about personal property included, escrow clos-
ing dates, the occupancy date, the price, and tightening up any 
time limits for waiving contingencies.


•	 Be sure the sellers sign and initial where required the purchase 
contract, the copy of agency disclosure for the buyer’s agent, and 
the counteroffer. Retain copies for the sellers and for your file, giv-
ing the original and any remaining copies to the buyer’s licensee. 


•	 If you fax or e-mail the counteroffer to the buyer’s representative, 
you must fax or e-mail both sides of the agency disclosure signed 
and initialed by the sellers, the entire contract, and the coun-
teroffer. Call the buyer’s licensee and let her know what you’ve 
sent and how you sent it. Caution: Do not assume your fax went 
through. Wait for the fax machine to print the transmittal page. 
Confirm the number of pages you have sent. If it is “0” or a num-
ber less than you thought you sent, resend it. You should also 
confirm that your company’s fax machine is set to the correct time 
and date so that all time- and date-stamped documents accurately 
reflect the time of transmission. Most areas now have access to 
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the Zipform cloud entry system that allows automatic exchange 
of forms to and from either seller or buyer.


•	 Once escrow is opened, create an escrow timeline. This is a list 
of all activities that must be performed during the escrow, along 
with dates by which they must be performed. Send a copy of this 
escrow timeline to the cooperating broker or other licensee in 
your office, if one is involved in the sale, and give one to the seller 
or buyer you are representing on your broker’s behalf. Transfer 
all activities and performance deadlines into your daily schedule.


Don’ts
If you are writing the counteroffer with the buyer’s licensee present, 
don’t let a dispute about contract language interfere with making the 
sale happen. Clearly state what is desired in plain English.


•	 Don’t make partial changes in contract paragraphs on the coun-
teroffer. Instead, rewrite the entire paragraph for clarity and state 
that the new paragraph replaces the old one by reference.


•	 Don’t restate items or issues that are already agreed to in the pur-
chase contract. Doing so is redundant and can lead to confusion. 
Don’t make a change just for the sake of change; if a clause, para-
graph, or statement is clear and agreeable to all parties, leave it alone.


•	 Don’t use unnecessary words or flowery sentences. Make a clear 
and complete statement about each issue addressed in the coun-
teroffer in language that is understandable and not interpretable 
in more than one way.


•	 Don’t let the buyer’s licensee badger your sellers to put some-
thing in the counteroffer that they really don’t want to include.


•	 Don’t write long or detailed paragraphs directly on the coun-
teroffer form. Write them out separately first, then reread the 
paragraphs for clarity. If and when they accurately reflect the con-
ditions agreed to by the parties to the contract, put them on the 
counteroffer form.


11.6 CanCEllaTion of ConTRaCT
Not every sale closes escrow successfully. Many things can cause it to 
fail, such as the buyer’s financing falls through, estimates for dealing 
with termites and property repairs are higher than the sellers want to 
pay, the buyers get “buyer’s remorse,” or the buyer’s home doesn’t sell.


When escrow fails to close, you will need to get a Cancellation 
of Contract, Release of Deposit and Cancellation of Escrow (C.A.R. 
Form CC) form signed by all parties to the escrow (see Figure 11.5). 
This form identifies the type of document it is releasing and the 
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fiGuRE 11.5 Cancellation of Contract (C.A.R. Form CC 11/14). 


Source: Reprinted with permission of the California Association of REALTORS®
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property being released. It also names and instructs the escrow com-
pany to cancel the escrow, identified by the escrow number, and gives 
instructions for the release of any deposits held. This form must be 
signed by all of the principals and all brokers involved in the sale.


Summary
This chapter covers the importance of constant and open communi-
cation with owners whom you represent, as well as how to present a 
CMA. You learned how to create and implement an effective market-
ing plan and what it takes to properly service a listing through to a 
successful escrow closing.


You learned how to properly represent a seller in negotiating an 
offer and how to present offers and counteroffers. You learned how 
creating an escrow timeline helps keep everyone involved in an escrow 
on track.


Important Phrases and Terms
Advertising policy 
Latent defects 
Listing toolkit
Marketing binder
Marketing plan


NAR Membership Marks Manual
“Red flag” inspection
Rider strips 
Staging a home 
Unique visitors


Class Discussion Topics
1. Prepare a marketing plan for the home in which you currently live 


or for a home of your choice. Be prepared to discuss it in class.
2. Discuss the various things that a licensee should be looking for 


when conducting a “red flag” inspection of a new listing and the 
differences between known and latent defects. List some types of 
latent defects.


3. Prepare two ads for the home in which you currently live or  
a hypothetical one. Be prepared to read them to the class for  
discussion.


4. Role-play your company’s advertising policy to another student, 
who will play the seller.


5. Discuss what most of the major topics of a counteroffer are 
and why they occur so often.
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Chapter 11 Quiz


1. Which of the following is not consid-
ered good communication with the 
owner of a property?
a.  Giving the sellers a weekly status 


report.
b.  Telling the owner that the market 


is so hot that she will get over full 
price.


c.  Making a weekly visit to the prop-
erty to pick up business cards and 
call back licensees who showed the 
property for feedback.


d.  Holding an Open House once a 
month.


2. Which of the following should not 
be included in the homeowner 
instructions?
a.  Be at home every time the property 


is shown.
b.  Keep lawns and bushes neatly 


trimmed.
c.  Use fresh paint anywhere that looks 


tired.
d.  Remove or kennel pets before 


showing.


3. Your marketing binder should include
a.  a copy of any pest reports done for 


the last offer.
b.  a copy of the last owner’s TDS.
c.  a copy of the Listing Agreement. 
d. a plat map of the property.


4. Prior to holding an Open House, you 
should
a.  take 100 Open House flyers door to 


door in the neighborhood and invite 
the neighbors.


b.  confirm the Open House date and 
time with the owners. 


c.  place an Open House ad in the local 
paper and on your company Internet 
site.


d. do all of the above.


5. The time for a broker to deliver a list 
of buyers that have been shown a prop-
erty to a subsequent listing broker so 
as to safeguard her commission under 
paragraph 4A(2) is   
a.  no later than three calendar days 


after the end of the listing. 
b.  within ten days of the listing 


expiration.
c.  whatever number of days are speci-


fied in paragraph 4A(1).
d.  on or before the listing expires.


6. Prior to installing a for sale sign, you 
should
a.  check with the city or county to see 


if there are any sign restrictions.
b.  offer the listing on your website first.
c.  try to sell the property yourself prior 


to entering it in the MLS.
d.  check with the owners to see if there 


are any CC&Rs that restrict the use 
of a for sale sign.
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7. The AIDA formula used in advertising 
stands for
a.  attention, investment, deployment, 


and call to action.
b.  attitude, in-depth ad, development, 


and area.
c.  attention, interest, desire, and 


action.
d.  action, initiation, desire, and 


application.


8. When writing a counteroffer, you 
should 
a.  never counter more than one offer at 


a time.
b.  always counter only one offer at a 


time.
c. use all caps for clarity.
d.  completely rewrite lengthy para-


graphs that you want to change, not 
just change some words.


9. If a seller is responding to more than 
one offer at a time, she should:
a.  use as many copies of the Seller 


Counter Offer forms as are required.
b.  ensure that the counteroffer is given 


to only one buyer at a time.
c.  see that all counteroffers made must 


be the same.
d.  use the Seller Multiple Counter 


Offer form.


10. Which of the following is not a valid 
reason for an escrow to fail to close? 
a.  The sellers set a $1,000 limit on 


the termite damage repairs and 
the report came in with $2,000 in 
repairs and neither party will pay the 
difference.


b.  The buyers’ parents said they 
paid too much and have “buyer’s 
remorse.”


c.  The buyers failed to qualify for the 
financing required in the purchase 
contract.


d.  The sale was contingent on the sale 
and closing of the buyers’ home and 
it did not sell.


BK-OCL-HERD_SOUTHSTONE-150131.indb   388 7/10/2015   5:22:29 PM








BK-OCL-HERD_SOUTHSTONE-150131.indb   389 7/10/2015   5:22:29 PM








390


©
 S


hu
tte


rst
oc


k /
 D


an
ce


str
ok


es
sTuDEnT lEaRninG ouTCoMEs
Upon completion of this chapter, the student will be able to:
•	 Define and explain the purpose of a property escrow.
•	 Identify the parties to the escrow.
•	 Compare and contrast the responsibilities of the parties to the escrow 


and the real estate licensee.
•	 Indicate the advantages of an escrow to each party.
•	 Identify escrow documents.
•	 Compare and contrast a mortgage versus a deed of trust.
•	 Explain the differences between an ALTA and a CLTA title insurance 


policy.
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12.1 EsCRoW
The word “escrow,” from the Old French word escrowe, “scrap or piece 
cut off” originally referred to a deed delivered to a third person until 
the satisfaction of some future event, that led to “something held in 
trust or as security for a note.” In nineteenth-century France, when an 
owner of real property agreed to sell it to another party, she executed 
an escrow, or roll of writing or deed. This was given to a third party to 
hold until all of the terms and conditions of the sale were met and all 
monies were paid as agreed. The English term became escrow, mean-
ing “a bond, a deed, money, or real property held in trust by a third 
party, with mutually agreed on instructions that the item(s) held in 
escrow be delivered to the grantee upon fulfillment of all conditions.”


Escrow is the last phase of a property transaction and is defined by 
the California Financial Code as follows:


Escrow means any transaction wherein one person for the purpose 
of effecting the sale, transfer, encumbering or leasing of real or 
personal property to another person, delivers any written instru-
ment, money, evidence of title to real or personal property or other 
things of value to a third person to be held by such third person 
until the happening of a specified event. The performance is then 
to be delivered by such third person to a grantee, grantor, promisee, 
promisor, obligee, obligor, bailee, or bailer or any agent or employee 
or any of the latter.


Over the years, this definition has changed somewhat and the activ-
ities of an escrow agent have expanded considerably. An escrow agent 
is now considered to be an impartial third party who receives and dis-
burses documents, money, and papers from every party involved in a 
transaction, such as the sale of real property. The escrow operates in a 
limited dual agency capacity.


EsCRoW anD TiTlE insuRanCE
12 


CHAPTER	
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Escrow Requirements
When a buyer offers a seller a sum of money on certain terms and 
conditions, and the seller accepts the amount of money and the terms 
and conditions, a binding contract is formed. This is generally the first 
requirement for an escrow. An escrow may be created to effect the con-
ditional delivery of monies and transfer instruments to a third party.


Although not generally required by California law, escrows have 
overwhelmingly become the method of choice in this state to pro-
tect the interests of the parties involved in real property sales and 
exchanges, leases, loans, mobile home sales, sale or encumbrance of 
personal property, sale of a promissory note secured by a trust deed, 
or the pledging and sale of securities. The transfer of money and other 
items of value for title to real property is handled differently in various 
parts of the country. Some states allow the listing real estate brokerage 
firm to act as the escrow agent, whereas in much of the eastern part 
of the United States an attorney is used for real estate closings. Some 
communities allow the local lender to handle escrow closings, but in 
California closings are handled through an escrow. There are signifi-
cant differences between northern and southern California in the way 
escrow instructions are delivered.


Escrow Responsibility
The purpose of the escrow is to act as a stakeholder for the money and 
documents during the transaction. When all conditions agreed on by 
the buyer and seller have been met, the deed and the monies involved 
are concurrently disbursed by the escrow officer to the appropriate 
parties (see Figure 12.1). 


Funds paid at or just prior to closing must be good funds before 
they can be disbursed. Good funds are readily available funds such as 
personal checks that have cleared, cashier’s checks, wire transfers, and 
cash. Funds tendered to escrow that do not meet the “good funds” 
requirement must be tendered at least ten days prior to escrow closing 


fiGuRE 12.1 Escrow Responsibilities.


(Buyer) Purchase price Deed Seller


 Deed Purchase price


for services


(ESCROW)


Retains fee


Source: © 2015 OnCourse Learning
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in order to have time to clear the depository from which they came. 
Failure to submit these types of funds in time to clear may result in a 
delayed escrow closing or even in a cancellation of the escrow.


Broker Responsibility
Once signed, the escrow instructions require the escrow to act as a 
limited dual agent to carry out the instructions of the buyer and the 
seller. However, this does not relieve the broker/licensee of her agency 
duties as agreed to in the purchase contract.


The broker and her licensee have a duty to track the escrow to 
see that the escrow officer is sending and receiving what is required, 
when it is required. Once a property is in escrow, the main function 
of the broker is to monitor the escrow for smooth functioning; if any 
problems arise, the broker should immediately notify the parties and 
attempt to resolve the issues. If the property is being financed, the 
broker should also monitor the loan approval process to see that the 
lender is progressing in a timely manner.


Parties to an Escrow


Buyers
When the buyers have performed their obligations in full by paying 
the entire purchase price and waiving all contingencies, they are enti-
tled to receive a deed from the sellers transferring title to them, subject 
only to encumbrances agreed on by both parties. Buyers do not want 
to pay sellers until the buyers are certain of receiving title to the prop-
erty as agreed.


Sellers
An escrow is opened only when a buyer/seller agreement has been 
made; however, sellers do not want to relinquish the title to their 
property until they are sure that they will get their money as agreed to 
in the contract. While the escrow is open, the sellers retain legal title to 
the property until they have received their money, at which time they 
will simultaneously transfer their title to the buyer by a grant deed. 
Once all contingencies are waived and a “firm sale” is made, the trans-
fer of title will be binding on the sellers and their heirs. In the event 
of the death of a seller while a property is in escrow, the heirs could 
be required to complete the sale and would receive the net proceeds 
of the sale. If a buyer dies during an escrow, the heirs may be required 
to proceed with the purchase; however, if the buyer was financing the 
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purchase, the lender would probably not make the loan and the sale 
may not take place.


Lenders
Lenders rely on neutral third parties (escrow agents in California) 
to hold the loan proceeds, other monies, and documents and not 
disburse them until clear title is confirmed. The lender is protected 
through the issuance of an American Land Title Association lender’s 
title insurance policy (ALTA lender’s policy). Once clear title is con-
firmed and all other terms and conditions of the contract are fulfilled, 
it is the responsibility of the escrow officer to properly disburse all 
deeds, papers, and monies to the proper parties.


Brokers
A real estate broker (and her agent/licensee) is neither a party to the 
contract nor the escrow unless acting as a principal (selling their own 
property or buying for their own use). Once an escrow is opened, a bro-
ker has no authority to change the escrow instructions without written 
authorization by the parties to the escrow. Although a broker or licensee 
is not a party to the escrow, she should understand escrow procedures 
in order to more effectively protect the interests of those she represents. 


If the escrow instructions state that a commission is to be paid to 
a broker upon successful closing, there is usually a statement in the 
escrow instructions that the seller has made an irrevocable assignment 
of the commission to the broker. This statement is included in the 
Residential Purchase Agreement (C.A.R. Form RPA-CA) signed by 
both seller and buyer. This prevents the seller from closing the escrow 
without paying the broker. 


Escrow Agents
In California, all escrow companies must be corporations and, as such, 
be licensed by the California Commissioner of Corporations. Individ-
uals cannot be licensed under the escrow law, but certain individuals 
and organizations are permitted to act as escrow agents without being 
licensed. These include:


•	 Brokers
•	 Savings and loan companies
•	 Banks
•	 Title and trust companies
•	 Attorneys, provided they have a prior client relationship with a 


party to the escrow
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In northern California, the majority of escrow transactions are han-
dled by title insurance companies, which usually issue the title 
insurance policy or policies and act as the escrow officer. In southern 
California, the majority of escrows are handled by escrow companies 
and a title insurance company issues the title policy or policies sepa-
rately. Another marked difference is that in northern California the 
escrow instructions are not signed until immediately prior to escrow 
closing, whereas in southern California escrow instructions are signed 
when the escrow is opened. Escrow instructions are a part of the 
RPA-CA purchase contract but may or may not be used by the escrow 
company.


Broker as Escrow
The only time that the broker exemption from licensing as an escrow 
applies is when the broker represents either the buyer or the seller 
in the transaction or is acting as a principal in the transaction. Many 
larger real estate firms have escrow services as separate profit centers 
for their operations and the broker may charge a fee for her escrow 
services. A number of computerized escrow programs are available to 
brokers who wish to engage in escrow services.


The broker cannot use a fictitious business name that contains the 
word escrow and cannot advertise that she provides escrow services 
without specifying that such services are only in connection with the 
broker’s real estate brokerage activities. Although acting as an escrow, 
a broker must dispense with agency relationships as well as any special 
interests and adopt the position of a neutral depository, the same as 
any other escrow agency.


Any money held by a broker in connection with an escrow must 
be placed in a special trust account that is subject to periodic inspec-
tion by the Commissioner of Corporations and is subject to an annual 
audit at the broker’s own expense.


A broker can be licensed separately as an escrow company and oper-
ate the escrow business as a controlled business arrangement.


Escrow licensure Requirements
Any corporation that makes application for an escrow license under 
the escrow act must:


•	 Be financially solvent.
•	 Furnish a surety bond for $10,000.
•	 Set up a trust fund for all monies deposited in escrow.
•	 Arrange for bonding of responsible employees.
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•	 Submit to an annual independent audit at its own expense.
•	 Keep accurate records, subject to audit at any time by the Com-


missioner of Corporations and the California Bureau of Real 
Estate (CalBRE).


laws Governing Escrow
No escrow officer may:


•	 Solicit or accept escrow instructions or amended or supplemental 
instructions containing any blanks to be filled in after the instruc-
tions are signed.


•	 Pay referral fees to anyone except its own regular employees.
•	 Disseminate misleading or deceptive statements referring to its 


supervision by the state of California.
•	 Permit any person to make additions to, deletions from, or altera-


tions of an escrow instruction unless it is signed or initialed by all 
signers of the original instructions.


•	 Describe either orally or in writing any transaction that is not 
included under the definition of escrow in the California Financial 
Code. Figure 12.2 summarizes the legal requirements pertaining 
to the actions of escrow officers.


fiGuRE 12.2 Legal Requirements for Escrow Officers.
Officers must:


• Act only according to issued written instructions.
• Hold monies deposited by parties until disbursed.
• Act as a neutral party at all times.
• Give to parties only that information that concerns them.
• Follow escrow instructions in every detail unless the instructions are in vio-


lation of the law.
• Ensure the escrow does not close with unverified funds.


Officers may not:


• Negotiate with the parties separately.
• Make a transaction for another officer.
• Suggest that terms or provisions be inserted in the escrow.
• Notify parties that they have not ordered a certain document that may


be necessary to close an escrow.
• Act as collection agencies to persuade a client to furnish funds.


Source: © 2015 OnCourse Learning
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advantages of an Escrow
Although the purchase of a personal computer or some other types 
of consumer goods entails simply giving the clerk cash, your credit or 
debit card, or writing a check, the transfer of ownership in real estate 
is a bit more complex.


The buyer could pay the purchase price to the seller in return 
for a deed to the property without any further action; however, 
neither party should agree to such an arrangement for the following 
reasons:


•	 An accurate description of the property is necessary for legal 
purposes and to ensure that the correct property is being 
conveyed.


•	 The title to the property may be encumbered. The buyer needs 
someone to conduct a search of the title so title insurance can be 
issued for the buyer’s protection.


•	 The buyer and seller need an experienced person to prepare the 
necessary paperwork, including the grant deed or other convey-
ance instrument for their signatures as well as order a beneficiary 
statement from any lender that has a lien on the property.


•	 The buyer and seller need assurance that their instructions have 
been carried out and that the deeds will be delivered and any 
monies transferred only when all of the contract’s terms and con-
ditions have been met.


There are also distinct advantages to escrow and the use of a neu-
tral third party in a real estate purchase and sale transaction. These 
include:


•	 Professional handling of the accounting and other details of the 
transaction.


•	 The validity of a binding contract between the parties.
•	 A neutral custodian or keeper of the funds, papers, documents, 


and written instructions until the transaction is closed.
•	 Assurance that the sellers’ monies have been paid as agreed to and 


all other terms and conditions of the contract have been met prior 
to relinquishing title to the property.


•	 Assurance that the buyers’ monies will not be transferred to the 
seller until the title is transferred to the buyer; subject only to 
what was disclosed to, and approved by, the parties and to the 
completion of the specified conditions of the contract between 
the parties. 
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Escrow Procedures
To fulfill the requirements of an escrow, certain procedures must be 
followed. When the broker opens an escrow, she must provide certain 
information to the escrow officer. All parties to the escrow must be 
aware of their respective responsibilities for it to close in a timely man-
ner and to everyone’s satisfaction.


Figure 12.3 details the many duties and responsibilities that must 
be properly handled in an escrow.


fiGuRE 12.3 The Life of an Escrow.
• Prepare escrow instructions and pertinent documents.
• Obtain signatures.
• Order preliminary title report.
• If a new loan, forward required documents to the lender.
• Receive and review preliminary title report.
• If a loan assumption, request beneficiary statement.
• If a new loan, verify lender has the necessary documentation for loan


submission.
• Request loan payoff demands, if any.
• Request clarification of other liens, such as judgments, if any.
• Review real property taxes stated on preliminary title report.
• If a loan assumption, review beneficiary statement for terms and conditions


of transfer and current payment status. (For example, is prior approval
necessary to record?)


• If a new loan, obtain loan approval and determine that terms are correct.
• Receive and review loan payoff demands and place in the file, if any.
• If a new loan, request loan documents.
• Review the file to determine if all conditions have been met and all


documents are accurate and available for signature. Some conditions
may include: termite inspection, contingencies waived in writing, fire
insurance ordered, and additional documents prepared or received,
such as grant deed and deeds of trust.


• Prepare buyer’s and seller’s estimated closing cost sheets and other
escrow closing papers.


• Meet with buyers and sellers to sign papers.
• If a new loan, return loan documents to lender.
• Forward documents to the title company.
• If a new loan, request loan funds.
• If a new loan, receive loan funds and order recording.
• Close escrow file, including preparing closing statements and disbursing


funds.
• Complete closing, including forwarding final documents to all parties


(buyers, sellers, lenders, and brokers).


Source: © 2015 OnCourse Learning
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opening the Escrow
The steps to open an escrow vary somewhat between northern and 
southern California; however, in either case the following is generally 
the order:


•	 The broker or licensee usually opens the escrow after obtaining a 
fully executed purchase agreement signed by all parties.


•	 The real estate broker or licensee may prepare the escrow instruc-
tions but generally requests the escrow officer to do so. The bro-
ker will usually give a copy of the purchase agreement, which also 
acts as escrow instructions, to the escrow officer.


•	 Prepared escrow instructions are signed by all parties to the con-
tract. In southern California, a single set of instructions called 
bilateral escrow instructions is generally signed by the buyer 
and seller when the escrow is opened. In northern California, 
both bilateral and unilateral, or separate escrow instructions, are 
used and are generally signed at the title company just prior to 
closing.


•	 The escrow officer orders a title search from a title company, which 
sends its report to escrow. (In northern California, the escrow 
officer is likely an employee of the title company that will do the 
search.)


•	 The escrow officer prepares the grant deed.
•	 Buyers’ and sellers’ escrow instructions and the deed are signed 


and held in escrow in preparation for closing.


Escrow instructions
Escrow instructions are the road map of an escrow. They are the instru-
ment that principals to the escrow use to give written direction to the 
neutral third party, the escrow agent, to carry out the agreement that 
was reached by the principals. All principals in the escrow (buyers/ 
borrowers, lenders, and sellers) sign identical or conforming instruc-
tions that fully set out the agreements between the parties to the 
escrow. Such instructions are included in the C.A.R. purchase agree-
ment (Paragraph 20) and delivered to the escrow holder within three 
business days after acceptance. If another contract is used, separate 
escrow instructions may be required. When the escrow instructions 
are fully executed (signed by all parties), they are delivered to the 
escrow agent. In northern California, if not done via the purchase 
agreement, this is done just prior to escrow closing and the escrow 
instructions are usually signed along with the new loan papers, if any, 
and the other closing documents. In southern California, this is done 
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very soon after an escrow is opened and the loan documents, other 
closing documents, and any amended escrow instructions are signed 
prior to closing.


Some title and escrow companies use preprinted forms for their 
escrow instructions. When a C.A.R. contract containing escrow 
instructions has not been used, however, lenders and other authorized 
institutions may issue their instructions in the form of a letter.


When licensees of the principals to the escrow meet with the 
escrow officer to open the escrow, they give the escrow officer mutu-
ally agreed-on instructions that are recorded on a worksheet.


It should be carefully noted that, if separate escrow instructions 
are used, once signed by all parties, the escrow instructions may 
take precedence over the terms of the purchase contract. The real 
estate licensees and the escrow officers must take special care to see 
that all of the agreed-upon terms and conditions of the purchase 
agreement are carefully and fully incorporated into the escrow 
instructions and reviewed prior to obtaining signatures of the 
principals. In the event there is no purchase contract, the escrow 
instructions prevail. It is not unusual for the escrow officer to take 
escrow instructions from the real estate licensees or the principals 
over the telephone.


As a real estate licensee, when you give escrow instructions to the 
escrow officer, you may forward a copy of the Residential Purchase 
Agreement—California (RPA-CA) or other purchase agreement or, at 
a minimum, provide the following information:


1. Buyer and seller information, including full names, addresses,  
ZIP codes, all telephone numbers (home, cellular, and business), 
and the marital status of each party.


2. Information about all brokers and salespeople involved in the 
transaction, including names, addresses, ZIP codes, telephone 
numbers, and e-mail addresses.


3. Current loan information on the property, including:
•	 Names and complete addresses of all lenders involved.
•	 Approximate loan balances, if they are to be paid off.
•	 Verifiable, accurate loan balances of any loans that are to be 


assumed or taken “subject to” by the buyers, including account 
or loan numbers.


4. Existing fire insurance policy information including the name 
of the insurance licensee or agency, phone number, account 
number, and remaining balance if it is to be assumed by the 
buyers.
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5. Termite report, including any supplemental reports, if any.
6. Personal property included in the sale, if any.
7. Escrow closing date.
8. Current tax bills. This is not as important as it once was because 


of tax records being readily available on the Internet, but it still 
speeds up the process for the escrow officer.


9. If an income-producing property is being sold, more information 
is needed, including the following:
•	 Tenant Estoppel Certificate. This is a written statement from 


the tenant that verifies who she is, her complete name(s), 
addresses, contact information, the amount of rent she is 
currently paying, the amount of any security deposits or last 
month’s rent being held and by whom, and a statement con-
firming that any rent due to untenable property condition 
issues is not being withheld.


•	 A tenant roll, including names, addresses, and telephone 
numbers.


•	 The amount of cleaning or security deposits held by the owner 
or property manager.


•	 Any service contracts for coin-operated washer/dryers, 
monthly pest control service, property management contracts, 
and so forth, if any.


•	 Copies of all rental agreements and/or leases.
•	 A list of current rents and rental due dates. This is sometimes 


given in lieu of an estoppel certificate with smaller rental units, 
but an estoppel certificate is highly recommended.


Once signed by all parties to the escrow, the escrow instructions can 
be amended only by mutual written consent, known as escrow instruc-
tion amendments. Neither the buyer nor the seller can unilaterally 
alter the escrow instructions once they are signed.


Closing the Escrow
The escrow arrangements are complete when all of the instructions 
from the buyer, seller, and lender have been fulfilled by the escrow 
agent; the balance of the purchase price has been paid into escrow, 
either by the buyer or by the buyer and lender; and a deed has been 
signed. The basic steps in closing escrow include:


•	 After the escrow agent receives all funds, documents, and written 
instructions necessary to close the escrow, she makes any adjust-
ments and prorations on a settlement sheet.
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•	 A statement showing the current status of any indebtedness 
and the unpaid balance of any loan secured by the property is 
requested from the lender. By law, the beneficiary must respond 
within twenty-one days after receipt of the request.


•	 All documents used in connection with the transfer of the property 
are sent to the title insurance company for recording. In northern 
California, the title company already has them as they are usually 
doing the escrow. Timing becomes important at this step. The 
title search runs right up to the last minute of the escrow record-
ing to ensure that nothing has been recorded subsequent to the 
title search that was conducted when the escrow was opened. If 
the last-minute search shows no changes, the deed(s) and other 
documents are scheduled for recording, usually the following 
morning. A title policy can then be issued with the assurance that 
there were no intervening documents recorded against the prop-
erty since the last search.


•	 On the day the deed is recorded, the escrow officer disburses 
funds to each party according to the written instructions signed 
earlier. These payments can include:
a. The seller’s lender (all principal and any prorated interest due 


through closing)
b. Sales commissions to all real estate agencies involved 
c. Escrow and title companies
d. Contractors, which may include termite inspectors, repair con-


tractors, roofing companies, home inspectors, and repair tech-
nicians (furnace, plumbing, electrical, and so on)


•	 After recording, the escrow officer sends escrow closing state-
ments to all appropriate parties.


•	 The title insurance company issues a title insurance policy as soon 
as possible, usually within a few days at the most.


•	 After the deed is recorded at the county recorder’s office, it is 
mailed to the new owners.


Not every escrow closes successfully. Low appraisals, high termite 
report repair estimates, irreconcilable issues on the title report, and 
other conditions or contingencies that cannot be met can cause an 
escrow to fail. If an escrow fails, the parties must agree to release the 
buyer’s deposit (less any fees or costs). Per Civil Code 1057.3(b), if a 
party to the escrow refuses to release the funds in bad faith, that party 
can be liable for treble damages of not less than $100 nor more than 
$1,000.
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Common Escrow Documents


Grant Deed
A grant deed is a conveyance instrument. It is commonly used to 
convey title of real estate from a buyer to a seller. It has two specific 
warranties that accompany its use whether specifically stated on the 
grant deed or not. The grant deed warrants that the grantor has not 
conveyed title to anyone else and has not caused any encumbrance to 
attach to the property other than those disclosed (see Figure 12.4).


Quitclaim Deed
A quitclaim deed is often used when one owner of a property wishes 
to give up any ownership she has or may have in a property (see  
Figure 12.5). Quitclaim deeds are often used with divorcing spouses. 
By recording a quitclaim deed, a party is stating that if they ever had 
any interest in a property, they are deeding it to the grantee named in 
the deed, but they are not stating that they ever did have title to the 
property. If a spouse quitclaims her interest in a property to the other 
spouse and the couple remains married for some time, a new quitclaim 
deed will probably need to be filed if the “grantee spouse” wishes to 
sell or convey the property to a third party. The reason is that Califor-
nia is a community property state. As there is a chance that commu-
nity funds were used to pay loans, real estate taxes, or repairs on the 
property after the original quitclaim deed was filed, a new community 
property interest would have been created after the original quitclaim 
deed was filed. The title would not be insurable without the “grantor 
spouse” quitclaiming her interest to the other spouse once again, just 
prior to the sale.


Deed of Trust and assignment of Rents
Unlike the grant deed, which is a conveyance instrument, a deed of 
trust is a security instrument used to tie the promissory note that the 
buyer signed when she obtained a loan to the property being used as 
security for the loan. There may be several deeds of trust recorded 
against a property and the order or timing of recording is the deter-
mining factor as to the position of each note and deed of trust; that 
is, the earliest deed of trust recorded is considered a first trust deed, 
and so on.


A deed of trust will also contain an assignment of rents. This clause 
is used so that in the event the borrower defaults on her payments 
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Source: Old Republic Title Insurance Company


Grant Deed Order No. 9214002472-DG  


Grant Deed
The undersigned grantor(s) declare(s): 
Documentary Transfer Tax is $0.00 
( ) computed on full value of property conveyed, or 
( ) computed on full value less of liens and encumbrances remaining at time of sale. 
(   ) Unincorporated area: ( ) City of


FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,


hereby GRANT(S) to 


that property in 


    :etaD


State of  
County of


On yllanosrep ,cilbuP yratoN a ,em erofeb
appeared  , who
proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 


I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct. 


WITNESS my hand and official seal. 


Signature:


Name:
 )laeS( )detnirP ro depyT(


A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 


RECORDING REQUESTED BY: 


Order No.: 
APN:


When Recorded Mail Document and Tax Statements to:


SPACE ABOVE THIS LINE IS FOR RECORDER’S USE


fiGuRE 12.4 Grant Deed. 
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Source: Old Republic Title Insurance Company


MAIL TAX STATEMENTS AS DIRECTED ABOVE
FTGIS-100 4/01 


 


Quitclaim Deed


The undersigned grantor(s) declare(s): 
Documentary transfer tax is 
( ) computed on full value of property conveyed, or 
( ) computed on full value less value of liens and encumbrances remaining at time of sale. 
(X) Unincorporated area: ( ) City 
of ( ) Realty not sold. 


FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,


hereby REMISE(S), RELEASE(S) AND FOREVER QUITCLAIM(S) to 


that property in 


Mail Tax Statements to 


Date


_________________________________________________            _________________________________________________ 


State of  
County of


On ,cilbuP yratoN a ,em erofeb
,   deraeppa yllanosrep


who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the
within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies),
and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s)
acted, executed the instrument. 


I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and
correct.


WITNESS my hand and official seal. 


Signature:


Name:
 )laeS( )detnirP ro depyT(


A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 


RECORDING REQUESTED BY: 


Order #: 
APN No.: 


WHEN RECORDED MAIL TO


,


SPACE ABOVE THIS LINE FOR RECORDERS USE


fiGuRE 12.5 Quitclaim Deed. 
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and the lender must foreclose on the property, the lender is given  
the legal right to collect any rental income if the property is rented 
(see Figure 12.6).


Assignment of Deed of Trust
It is not unusual for the beneficiary of a note secured by a deed of 
trust to want to sell or convey that note and deed to another party. 
This is accomplished by recording an assignment of deed of trust, 
which gives public notice, via the recording, that the beneficial inter-
est in the note and deed of trust has been assigned to another party 
(see Figure 12.7).


Confidential statement of information
When an escrow is opened, the title company searches the county 
records, looking for any documents recorded against both the buyer 
and the seller. As a licensee, it is not uncommon to get the “prelim,” 
or preliminary title search, on a property, only to find various liens 
and encumbrances recorded against the seller that may or may not 
be hers. When you encounter this situation, the title company will 
require your seller to fill out a Confidential Statement of Informa-
tion. This document lists the seller’s Social Security number, mother’s 
maiden name, addresses and occupations for the past ten years, and 
former marriages. By obtaining this information and comparing it to 
the recorded encumbrances, the title company can clear the parties of 
any liability for the issues that are not the seller’s and proceed to issue 
a policy of title insurance.


Common Escrow Transaction Terms


Reconveyance
If the seller has a loan that is not being assumed by the buyer, the 
loan must be paid to clear the title. The seller instructs the escrow 
officer to pay the loan, and when it is done, the seller, who may also 
be referred to as the trustor, mortgagor, or borrower, receives a deed 
of reconveyance. The seller is charged a reconveyance fee for this ser-
vice. The estimated loan balance is entered into the seller’s escrow 
instructions and the actual total due the lender will not be known 
until the escrow agent receives a written beneficiary statement from 
the lender prior to closing. This provides detailed information about 
the actual loan balance and the daily interest charge through the day 
of closing.
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RECORDING REQUESTED BY:


ORDER NO.:
APN:


WHEN RECORDED MAIL TO


Deed of Trust and Assignment of Rents
This Deed of Trust, made this day of , between , herein called TRUSTOR, whose address is ,


, a California corporation, herein called TRUSTEE, and , herein called BENEFICIARY,


Witnesseth: That Trustor IRREVOCABLY GRANTS, TRANSFERS AND ASSIGNS to TRUSTEE IN TRUST, WITH POWER OF 
SALE, that property in County, California, described as:


Together With the rents, issues and profits thereof, SUBJECT, HOWEVER, to the right, power and authority hereinafter 
given to and conferred upon Beneficiary to collect and apply such rents, issues and profits.


For the Purpose of Securing:
1. Performance of each agreement of Trustor herein contained. 2. Payment of the indebtedness evidenced by one 
promissory note of even date herewith, and any extension or renewal thereof, in the principal sum of $0.00 executed 
by Trustor in favor of Beneficiary or order. 3. Payment of such further sums as the then record owner of said property 
hereafter may borrow from Beneficiary, when evidenced by another note (or notes) reciting it is so secured. 


To Protect the Security of This Deed of Trust, Trustor Agrees:
(1) To keep said property in good condition and repair; not to remove or demolish any building thereon; to complete or 
restore promptly and in good and workmanlike manner any building which may be constructed, damaged or destroyed 


SPACE ABOVE THIS LINE IS FOR RECORDER’S USE


fiGuRE 12.6 Deed of Trust and Assignment of Rents. 
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Deed of Trust and Assignment of Rents Page 2 of 4


thereon and to pay when due all claims for labor performed and materials furnished therefor; to comply with all laws 
affecting said property or requiring any alterations or improvements to be made thereon; not to commit or permit 
waste thereof; not to commit, suffer or permit any act upon said property in violation of law; to cultivate, irrigate, 
fertilize, fumigate, prune and do all other acts which from the character or use of said property may be reasonably 
necessary, the specific enumerations herein not excluding the general.


(2) To provide, maintain and deliver to Beneficiary fire insurance satisfactory to and with loss payable to Beneficiary. 
The amount collected under any fire or other insurance policy may be applied by Beneficiary upon any indebtedness 
secured hereby and in such order as Beneficiary may determine, or at option of Beneficiary the entire amount so 
collected or any part thereof may be released to Trustor. Such application or release shall not cure or waive any 
default or notice of default hereunder or invalidate any act done pursuant to such notice.


(3) To appear in and defend any action or proceeding purporting to affect the security hereof or the rights or powers 
of Beneficiary or Trustee; and to pay all costs and expenses, including cost of evidence of title and attorney’s fees in 
a reasonable sum, in any such action or proceeding in which Beneficiary or Trustee may appear, and in any suit 
brought by Beneficiary to foreclose this Deed.


(4) To pay: at least ten days before delinquency all taxes and assessments affecting said property, including 
assessments on appurtenant water stock; when due, all encumbrances, charges and liens, with interest, on said 
property or any part thereof, which appear to be prior or superior hereto; all costs, fees and expenses of this Trust.


Should Trustor fail to make any payment or to do any act as herein provided, then Beneficiary or Trustee, but 
without obligation so to do and without notice to or demand upon Trustor and without releasing Trustor from any 
obligation hereof, may: make or do the same in such manner and to such extent as either may deem necessary to 
protect the security hereof, Beneficiary or Trustee being authorized to enter upon said property for such purposes;
appear in and defend any action or proceeding purporting to affect the security hereof or the rights or powers of 
Beneficiary or Trustee; pay, purchase, contest or compromise any encumbrance, charge or lien which in the 
judgment of either appears to be prior or superior hereto; and, in exercising any such powers, pay necessary 
expenses, employ counsel and pay his reasonable fees.


(5) To pay immediately and without demand all sums so expended by Beneficiary or Trustee, with interest from date 
of expenditure at the amount allowed by law in effect at the date hereof, and to pay for any statement provided for 
by law in effect at the date hereof regarding the obligation secured hereby any amount demanded by the Beneficiary 
not to exceed the maximum allowed by law at the time when said statement is demanded.


(6) That any award of damages in connection with any condemnation for public use of or injury to said property or 
any part thereof is hereby assigned and shall be paid to Beneficiary who may apply or release such moneys received 
by him in the same manner and with the same effect as above provided for disposition of proceeds of fire or other 
insurance.


(7) That by accepting payment of any sum secured hereby after its due date, Beneficiary does not waive his right 
either to require prompt payment when due of all other sums so secured or to declare default for failure so to pay.


(8) That at any time or from time to time, without liability therefor and without notice, upon written request of 
Beneficiary and presentation of this Deed and said note for endorsement, and without affecting the personal liability 
of any person for payment of the indebtedness secured hereby, Trustee may: reconvey any part of said property; 
consent to the making of any map or plat thereof; join in granting any easement thereon; or join in any extension 
agreement or any agreement subordinating the lien of charge thereof.


(9) That upon written request of Beneficiary stating that all sums secured hereby have been paid, and upon 
surrender of this Deed and said note to Trustee for cancellation and retention and upon payment of its fees, Trustee 
shall reconvey, without warranty, the property then held hereunder. The recitals in such reconveyance of any matters 
or facts shall be conclusive proof of the truthfulness thereof. The grantee in such reconveyance may be described as 
“the person or persons legally entitled thereto”. Five years after issuance of such full reconveyance, Trustee may 
destroy said note and this Deed (unless directed in such request to retain them).


(10) That as additional security, Trustor hereby gives to and confers upon Beneficiary the right, power and authority, 
during the continuance of these Trusts, to collect the rents, issues and profits of said property, reserving unto Trustor 


fiGuRE 12.6 (Continued) 
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the right, prior to any default by Trustor in payment of any indebtedness secured hereby or in performance of any 
agreement hereunder, to collect and retain such rents, issues and profits as they become due and payable. Upon any 
such default, Beneficiary may at any time without notice, either in person, by agent, or by a receiver to be appointed 
by a court, and without regard to the adequacy of any security for the indebtedness hereby secured, enter upon and 
take possession of said property or any part thereof, in his own name sue for or otherwise collect such rents, issues 
and profits, including those past due and unpaid, and apply the same, less costs and expenses of operation and 
collection, including reasonable attorney’s fees, upon any indebtedness secured hereby, and in such order as 
Beneficiary may determine. The entering upon and taking possession of said property, the collection of such rents, 
issues and profits and the application thereof as aforesaid, shall not cure or waive any default or notice of default 
hereunder or invalidate any act done pursuant to such notice.


(11) That upon default by Trustor in payment of any indebtedness secured hereby or in performance of any 
agreement hereunder, Beneficiary may declare all sums secured hereby immediately due and payable by delivery to 
Trustee of written declaration of default and demand for sale and of written notice of default and of election to cause 
to be sold said property, which notice Trustee shall cause to be filed for record. Beneficiary also shall deposit with 
Trustee this Deed, said note and all documents evidencing expenditures secured hereby.


After the lapse of such time as may then be required by law following the recordation of said notice of default, and 
notice of sale having been given as then required by law, Trustee, without demand on Trustor, shall sell said 
property at the time and place fixed by it in said notice of sale, either as a whole or in separate parcels, and in such 
order as it may determine, at public auction to the highest bidder for cash in lawful money of the United States, 
payable at time of sale. Trustee may postpone sale of all or any portion of said property by public announcement at 
such time and place of sale, and from time to time thereafter may postpone such sale by public announcement at the 
time fixed by the preceding postponement. Trustee shall deliver to such purchaser its deed conveying the property so 
sold, but without any covenant or warranty, express or implied. The recitals in such deed of any matters or facts shall 
be conclusive proof of the truthfulness thereof. Any person, including Trustor, Trustee, or Beneficiary as hereinafter 
defined, may purchase at such sale.


After deducting all costs, fees and expenses of Trustee and of this Trust, including cost of evidence of title in 
connection with sale, Trustee shall apply the proceeds of sale to payment of: all sums expended under the terms 
hereof, not then repaid, with accrued interest at the amount allowed by law in effect at the date hereof; all other 
sums then secured hereby; and the remainder, if any, to the person or persons legally entitled thereto.


(12) Beneficiary, or any successor in ownership of any indebtedness secured hereby, may from time to time, by 
instrument in writing, substitute a successor or successors to any Trustee named herein or acting hereunder, which 
instrument, executed by the Beneficiary and duly acknowledged and recorded in the office of the recorder of the 
county or counties where said property is situated, shall be conclusive proof of proper substitution of such successor 
Trustee orTrustees, who shall, without conveyance from the Trustee predecessor, succeed to all its title, estate, rights, 
powers and duties. Said instrument must contain the name of the original Trustor, Trustee and Beneficiary hereunder, 
the book and page where this Deed is recorded and the name and address of the new Trustee.


(13) That this Deed applies to, inures to the benefit of, and binds all parties hereto, their heirs, legatees, devisees,
administrators, executors, successors and assigns. The term Beneficiary shall mean the owner and holder, including 
pledges, of the note secured hereby, whether or not named as Beneficiary herein. In this Deed, whenever the context 
so requires, the masculine gender includes the feminine and/or neuter, and the singular number includes the plural.


(14) That Trustee accepts this Trust when this Deed, duly executed and acknowledged, is made a public record as 
provided by law. Trustee is not obligated to notify any party hereto of pending sale under any other Deed of Trust or of 
any action or proceeding in which Trustor, Beneficiary or Trustee shall be a party unless brought by Trustee.


The undersigned Trustor requests that a copy of any Notice of Default and of any Notice of Sale hereunder be mailed 
to him at his address hereinbefore set forth.


_____________________________ _____________________________


fiGuRE 12.6 (Continued) 
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.


State  of ____________________________
County of ___________________________


On ________________________ before me, ______________________________________________ a Notary Public, 
personally appeared _________________________________________________________________________________,
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), 
and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) 
acted, executed the instrument.


I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and 
correct.


WITNESS my hand and official seal.


Signature: _______________________________


Name: ___________________________________
(Typed or Printed)                                                                       (Seal)


fiGuRE 12.6 (Continued) 


Source: Old Republic Title Insurance Company
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fiGuRE 12.7 Assignment of Deed of Trust. 


Source: Old Republic Title Insurance Company
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Closing Costs
The total fees and charges the seller and buyer must pay above the 
purchase/sales price are called closing costs. These costs can include 
the seller’s loan balance and interest due, the California Land Title 
Association owner’s title insurance policy (CLTA owner’s policy), and 
the ALTA lender’s policy, document recording fees, transfer taxes, 
escrow services, loan reconveyance fees, property inspection fees, and 
other charges. Amounts will vary by area and the price of the property 
being sold. Who is charged what fees can vary by area as well. Dif-
ferent title and escrow companies’ fees also vary but are usually not 
very different. As a real estate professional, you should get a new title 
and escrow fee schedule from at least two different escrow and title 
companies every year and keep them with you for ready reference.


Closing costs generally fall into three categories: legal, financial, and 
buyer/seller adjustments. The buyer can also have a reserve account 
as an additional closing cost, depending on her financing. Figure 12.8 
lists the closing costs customarily paid by each party.


Beneficiary Statement
If the buyer is assuming an existing loan, the escrow officer will obtain 
a beneficiary statement from the one holding the note and trust deed, 
showing the exact loan balance and the date to which the loan is cur-
rently paid. This will ensure that the buyer receives the proper amount 
of credit on her escrow statement.


Impounds


When a lender makes a new first loan, especially one in excess of 80 
percent of the purchase price, it will generally require the borrower to 
set up an impound account. This is a separate account the buyer pays 
into with each loan payment. These funds are used by the lender to 
pay the buyer’s property taxes and fire insurance when they become 
due. The lender often requires about five months of taxes and two 
months of insurance to set up the initial account and then adjust the 
payment each year for the actual amount necessary. If the amount of 
money in a buyer’s impounds gets too high, the lender is required 
by law to refund the overage in a prescribed time and manner. When 
the property sells, any funds in the account are returned to the buyer 
within a reasonable time.


Recurring Costs
Impound account funds are referred to as recurring costs. 
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Seller’s Costs


Legal closing fees:
• Owner’s title insurance policy (will vary by county)
• Escrow services
• Drawing deed
• Obtaining deed of reconveyance
• Recording reconveyance
• Notary fees
• Documentary transfer tax, if applicable. The county tax is usually $0.55


per $500 or fractional part thereof; city transfer tax may or may not apply,
so become familiar with the cities in your local area.


• Other agreed-on charges
Financial closing fees:
• Loan discount fees (discount points)
• Appraisal charge for advance commitment
• Structural pest control and any other inspection reports and any agreed-


on repairs; seller is obligated to pay for the report only on VA loans;
the buyer usually pays when conventional financing is used


• Beneficiary statement showing the balance of any existing loan
• Loan payoff (all trust deeds, if more than one)
• Interest on existing loan(s) from date of last payment through the closing date
• Any prepayment fees on existing loan(s)
• Other agreed-on charges and fees


Buyer/seller adjustments:
• Any improvement assessments in arrears (may have to pay in full)
• Any real property taxes in arrears
• Real estate broker’s commission
• Any recorded liens or judgments necessary to clear the title
• Occupancy adjustments
• Reimburse buyer for any prepaid rents and security/cleaning deposits held by the


seller, pay prorated share of property taxes, and insurance and loan interest
through the closing date


Buyer’s Costs


Legal closing fees:
• ALTA lender’s policy (if financing)
• CLTA owner’s policy (will vary by county as to who pays)
• Escrow fees
• Notary fees
• Drawing junior loan note and trust deed, if used
• Recording deed
• Other agreed-on charges and fees


fiGuRE 12.8 Buyer’s and Seller’s Closing Costs.
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Prorations
The adjustment and distribution of costs to be shared by the buyer and 
seller is called proration. Costs typically prorated include loan interest, 
property taxes, insurance, and, in the event that income property is 
involved, prepaid rents. Costs are prorated by the escrow officer as of 
the escrow closing date or a date that the buyer and seller have agreed 
to. Who is responsible for costs on the day of closing varies by local 
custom and can be changed by mutual agreement. Proration is usually 
based on a thirty-day month and a 360-day year but may be charged 


fiGuRE 12.8 (Continued)
Financial closing fees:
• Loan origination fee
• Appraisal fee often paid in advance to lender
• Credit report
• Notary fees
• Drawing any junior loan notes and trust deeds, if applicable
• Termite inspection fee, unless VA loan
• Tax agency fee
• Property inspection fees
• Assumption fee, if existing loan is assumed
• Interest on new loan from the day the lender forwards the loan proceeds


to escrow to the day of the first payment date
• New one-year fire insurance premium. This is not required for cash


purchases but is highly recommended.
• Mortgage insurance premium (if a new FHA loan)
Buyer/seller adjustments:
• Prepaid insurance (reimburse seller if policy is assumed)
• Prepaid real estate taxes (reimburse seller)
• Prepaid impounds (reimburse seller if buyer is assuming the seller’s loan)
• Prepaid improvement assessments (reimburse seller)
• Other occupancy adjustments such as rent if seller is to remain in possession


of the property for a time after closing.


Reserves (impounds)
On first loans greater than 80 percent LTV, many lenders require that the property taxes
and often the insurance be paid with the monthly payment. These funds go into an im-
pound account. The charge is usually about five months of taxes and two months of in-
surance reserve to start.


Variations
Some buyers negotiate a condition of sale with the seller whereby the seller pays all or a
portion of the buyer’s closing costs. This is perfectly legal as long as it is in writing and
fully disclosed to the buyer’s lender. Most lenders set a limit on the amount of money the
seller can credit the buyer at 3 percent of the purchase price.
Source: Old Republic Title Insurance Company
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for the actual number of days based on 365.25 days now that there are 
computer programs that will figure this with a single keystroke.


Loan Interest
If the buyer is taking over the seller’s loan, interest will be prorated 
between the buyer and seller. Because interest is normally paid in 
arrears, if a closing is set for the twentieth day of the month, the loan 
payment is due on the first day of the month, and the payment was 
paid by the seller, the seller owes the buyer twenty days’ interest for 
the twenty-day period that the seller occupied the property but has 
not paid for yet.


Insurance
Fire and extended coverage insurance and homeowner’s policies are 
normally paid one year in advance. The seller is entitled to a prorated 
refund of the unused portion of the policy which is normally provided 
through short-rate cancellation by the issuing insurance company.


Property Taxes
Property taxes are levied annually (July 1 through June 30 of the fol-
lowing year) and are paid in two installments. Taxes usually require 
proration. If, for example, the seller had paid the first installment of 
the taxes (July 1 through December 31) and escrow closed on Feb-
ruary 28 of the following year, the seller owes the buyer two months 
of property taxes. The buyer must pay the entire second installment 
when due (seller owes for January and February; buyer owes for March 
through June). A supplemental tax bill will be sent covering the differ-
ence between the sellers’ tax rate and the buyers’ tax rate based on the 
new assessment. Be sure to advise buyers to expect this supplemental 
bill from the tax assessor when appropriate (see paragraph 17 of the 
C.A.R. Residential Purchase Agreement).


Rents
Prepaid rents are prorated in cases involving income-producing prop-
erty. For example, in the sale of a four-unit apartment building with a 
monthly rental income of $4,000 and escrow closing on the fifteenth 
day of the month, the seller receives the $4,000 rent and owes the 
buyer $2,000 in prorated rent.


Closing Statements
A separate closing statement is issued for each party and they will 
seldom, if ever, match. Each settlement statement includes credits 
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(entitled receipt of monies) and debits (amounts owed). In contrast to 
usual accounting procedures, on the seller’s settlement statement all 
credits to the seller such as the selling price and prorations are totaled, 
then all debits owed by the seller such as loans, interest, taxes, and 
commissions are deducted from the credits. The difference is usually 
entered as a cash credit to the seller in the form of a check for this 
amount from the escrow account at the close. From time to time in 
California, there have been instances where sellers had to bring a check 
to the escrow company to close the escrow because the total charges to 
close the escrow exceeded the purchase/sale price and selling expenses 
of the property being sold.


On the buyer’s statement, the buyer is charged (debited) with 
the purchase price of the property. Any financing obtained by the 
buyer is credited to her, as are any cash deposits held in escrow. 
Prorations may be either a credit or a debit while escrow fees 
and related costs are debited. The total of new or assumed loans, 
deposits, and prorated credits usually do not equal the total of the 
purchase price plus closing costs, hence, the buyer is required to 
bring in the amount of money necessary to balance the buyer’s 
account. These funds must be in the form of a certified check 
or wired funds to close the escrow without delay. Escrow officers 
are not allowed to accept cash. Both the buyer’s and the seller’s 
accounts must balance; however, because each has their own set of 
costs, the actual monetary amounts will seldom if ever be alike for 
both parties. Figure 12.9 will help you understand the debits and 
credits of closing statements.


Escrow officers are extremely busy and sometimes make mis-
takes. One of your final duties as a licensee involved in an escrow is 
to arrive at the escrow signing appointment early enough to look 
over the paperwork and check the math on the closing statement. 
If there is financing, check the terms and interest rate on the loan 
documents as well. Sit in on the signing and help explain to your 
clients anything that they are unsure of and answer any questions 
they may have.


After both parties to the escrow have signed all necessary docu-
ments, the escrow officer will send the grant deed and any trust deeds 
to the county recorder’s office for recording, thus assuring the buyer 
and any lender that their interests are protected. The final escrow state-
ments are completed and sent to each party, including the brokers, 
and the actual title insurance policy is sent to the buyer. When these 
items are done, the escrow is complete.


An escrow company could be held liable for its negligence or breach 
of duty; however, escrow companies do not have a duty to warn a 
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Prepared for: Prepared on: 10/10/20XX
Prepared by: Jim Prothero


Representing: self


Property:
Type:


Escrow Closing Date: 12/15/20XX
Location: Services:


Debits Credits
$611,500.00


$452,500.00
$1,478.17


$60.00
$45.00


$16,500.00


$87,592.00
$238.25
$60.00
$45.00
$0.00
$0.00


$36,690.00
$165.00
$69.89
$0.00


$0.00
$0.00


$0.00
$0.00


$30.00


$30.00
$0.00


$50.00
$0.00


$25.00
$0.00


$672.65
$3,500.00


$0.00


$599,750.96 $611,500.00
Due to Seller (ESTIMATED) $11,749.04
Totals $611,500.00


http://www.ortc.com 1-866-TITLE-HELP


Credit To Buyer


Current Balance
Interest adjustment 12/1 to 12/17, 16 day(s) @ $14.89
Statement/Demand Fee
Reconveyance Fee


Sum of other loans
Broker's Commission
Home Warranty Premium
Prop. Taxes, 12/10 to 12/15
Prop. Taxes Next Installment Due 
Homeowners Assoc. Dues, 11/1 to 12/15 
Homeowner's Dues Transfer Fee 
Standard Owners Policy (3/22/20XX) 
Escrow Fees (9/4/20XX)
Notary Fee*
Additional Charges


Courier Fees*
Overnight Delivery (Payoff Check)*


Drawing Fees*
Recording Fees*


County Transfer Tax


Wire Transfer Fee*


Subtotals


Item
Seller's Preliminary Estimated Statement


City Transfer Tax


Loan Payoff [1st mortgage]
Current Balance
Interest adjustment 12/1 to 12/17, 16 day(s) @ $92.39


Sales Price


Statement/Demand Fee


The figures reflected in this Preliminary Estimated Statement are PRELIMINARY ESTIMATED FEES based upon information 
you have entered.  Actual fees may vary for each transaction depending upon loan type and terms, any applicable discount 
rates, local governmental charges and any additional services required for your transaction.  A more accurate statement will 
be made in the “Estimated Closing Statement” furnished by our escrow officer after we have received the loan documents.   


The exact total of all fees and costs will be reflected in the final closing statement.


Title and Escrow Fees Provided Compliments of:
Old Republic Title Company


*These are ESTIMATED fees, actual fees will vary from state to state, county to county and office to office.


Jim Prothero


1-4 Family Residential


San Mateo County


255 Shoreline Drive, Suite 150, Redwood City, San Mateo County, CA


Miscellaneous Fees*


Title & EscrowCA


Reconveyance Fee
Prepayment Penalty


Loan Payoff [2nd mortgage]


Prepayment Penalty


Source: Used with the permission of Old Republic Title Insurance Company. Not to be used or reproduced for any other purpose.


fiGuRE 12.9 Escrow Closing Statement. 
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party of possible fraud or other detrimental factors in a transaction. 
If a broker conducted the escrow, however, she has these disclosure 
obligations.


12.2 TiTlE insuRanCE
In a number of states, marketable title is shown by an abstract of title. 
An abstract of title is a recorded history of a property and includes 
a summary of every recorded document concerning the property. 
An attorney reads the abstract and gives a written opinion of title 
based on what the abstract of title reveals. An inherent problem with 
verifying title by abstracts is that recorded records do not reveal title 
defects such as unknown spousal interest, an illegal contract, failure 
of delivery, forged documents in the chain of title, or the incapac-
ity of a grantor. Title insurance covers these risks and more, which 
explains why the use of title insurance has been growing in popular-
ity and use.


Title insurance insures the ownership of real property, which includes 
the land, the buildings, permanent improvements on the land (known 
as appurtenances), and mineral rights unless the mineral rights have 
been reserved for other parties by a previous deed restriction or other 
recorded action. Encumbrances and other actions that may cloud the 
title are also insured. Buyers are assured that a thorough search of all 
public records that affect the property being purchased has been made 
and that they have a marketable title that will stand against any claims 
by a third party.


Title insurance is paid only once, at the time title passes from one 
owner to another, and it remains in effect until the property is sold or 
conveyed again, at which time title passes to the new owner.


A buyer who does not purchase title insurance is not covered, even 
though the previous owner had title insurance.


If the property is financed, both the buyer and the lender purchase 
title insurance, the buyer to protect her investment and ownership 
rights, and the lender to insure its interest in the property.


The two basic types of title insurance are standard coverage and 
extended coverage. Generally, these are the California Land Title Asso-
ciation (CLTA) owner’s policy and the American Land Title Asso-
ciation (ALTA) lender’s policy. The title insurance industry, in recent 
years, has begun to offer a new homeowner’s policy that offers the 
standard coverage plus many of the benefits offered in the extended 
title policy, such as encroachments and unrecorded easements. There 
is a nominal additional charge for this coverage.
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ClTa Policy
Also called a standard title policy, the California land Title association  
(ClTa) policy is usually the one used by the buyer or new owner 
of a property. (See the sample CLTA policy in Figure 12.10 for its 
coverage.)


The CLTA policy of title insurance covers matters of record, if not 
specifically excluded from coverage (such as mineral or water rights), 
as well as unrecorded specified risks, such as:


•	 Forgery
•	 Lack of capacity of a grantor
•	 Failure of delivery of a prior deed
•	 Deeds of a corporation or limited liability company (LLC) whose 


charter has expired
•	 Undisclosed spousal interests, that is, a grantor who claimed to be 


single previously owned the property with a wife who had a com-
munity property interest that she had not deeded away


•	 Deeds of a licensee whose legal capacity has terminated, that 
is, a person named in corporate minutes as the signatory for 
the corporation signed a deed after she was removed from that 
position


•	 Federal estate tax liens
A CLTA policy of title insurance excludes coverage for the following:


•	 Title defects known by the insured and not disclosed to the title 
insurance company


•	 Taxes and assessments that are not yet liens
•	 Reservations in government patents
•	 Zoning (although a special endorsement is possible that current 


zoning authorizes a current use)
•	 Water rights
•	 Mining claims filed in mining districts only; legal descriptions are 


not required
•	 Matters that would be revealed by a correct survey
•	 Unrecorded easements and liens, such as a mechanic’s lien, eques-


trian easement, or prescriptive easements
•	 Unrecorded matters that a visual inspection of the property would 


disclose, such as an encroachment
•	 Rights of parties in possession such as unrecorded leases or deeds 


and options to purchase
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fiGuRE 12.10 Sample California Land Title Association Policy. 
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fiGuRE 12.10 (Continued) 
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fiGuRE 12.10 (Continued) 
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fiGuRE 12.10 (Continued) 
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fiGuRE 12.10 (Continued) 
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fiGuRE 12.10 (Continued) 
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fiGuRE 12.10 (Continued) 
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fiGuRE 12.10 (Continued) 
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alTa Policy
An american land Title association (alTa) title policy, also called an 
extended policy, is almost always purchased for the lender’s benefit. 
The buyer pays for the lender’s protection and the policy insures that 
the lender has a valid and enforceable lien subject only to the exclu-
sions noted in the “exception to title” schedule (commonly known as 
Schedule B) of the ALTA policy. It insures the lender for the amount of 
the loan only and not the entire purchase price of the property. There 
are three basic ALTA policies: one for construction loans only; one for 
homes described by lot, block, and tract; and one for homes described 
by either metes and bounds or government survey.


The ALTA extended coverage policy protects the lender only from 
the covered risks. Buyers who desire extended ALTA protection may 
pay for that extra protection or opt for the homeowner’s coverage 
policy. This homeowner’s policy costs about 10 percent more than the 
standard coverage.


In addition to the coverage offered by the standard policy (CLTA), 
the extended policy (ALTA) of title insurance includes the following:


•	 Lack of access
•	 Unrecorded liens
•	 Rights of parties in physical possession
•	 Unrecorded easements
•	 Mining claims
•	 Rights and claims that would be disclosed by a physical inspection 


or correct survey
•	 Water rights


A survey is generally required by title insurers before they will issue 
an extended coverage policy of title insurance because of the greater 
potential exposure to claims.


An extended coverage policy of title insurance does not cover the 
following:


•	 Liens placed by the insured
•	 Violations of the May Act
•	 Government regulations such as zoning
•	 Eminent domain proceedings
•	 Matters known to the insured that were not conveyed to the 


insurer of the title


The following list shows the limitations of coverage in a standard and 
extended coverage policy, as well as what is not covered.
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Standard coverage:


•	 Defects found in public records
•	 Improperly delivered deeds
•	 Forged documents
•	 Incorrect marital statements
•	 Incompetent grantors


Extended coverage:


•	 Standard coverage, plus defects discoverable through unrecorded 
liens not known about by the insured; property inspection, includ-
ing unrecorded rights of persons in possession; and examination 
of a survey


Not covered by either title policy:


•	 Defects known to the buyer
•	 Defects and liens listed in the policy of title insurance
•	 Changes in land use brought about by changes in zoning 


ordinances


Preliminary Title Report
The actual title insurance policy is not usually delivered to the buyer 
until the escrow closes; however, usually within two to three days 
after the escrow is opened, a preliminary title report is issued by the 
insurer.


The purpose of this report is to give an interim response to an 
application for title insurance and is also intended to notify the parties 
of what type of policy or policies will be issued. The preliminary title 
report, or prelim, as it is commonly called, identifies the title to the 
estate or interest in the property to be acquired. In Schedule B, it also 
lists the liens, encumbrances, restrictions, and defects that would be 
excluded from coverage if the requested policy were to be issued as of 
the date of the report.


Your role as a licensee is to obtain a copy of the prelim as soon as 
possible, read it thoroughly, and discuss its contents with your clients. 
The report provides the prospective buyer and the lender an opportu-
nity to discover unacceptable items in the title report and an oppor-
tunity to seek their removal. Any objections to the title report must 
usually be made to the seller and the title company within a time limit 
specified in the purchase contract.


One recent change in prelim reports is that the printed exclusions 
and encumbrances are fully set forth in the report and are not merely 
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incorporated by reference. The result is now a more complete form 
of communicating the exact terms of the offer of title insurance to a 
prospective buyer.


The title insurance industry is constantly upgrading its standards by 
constant collection and maintenance of title records, how they search 
the records, and higher underwriting standards. Between 1980 and 
the late 1990s, the California title insurance industry paid out more 
than $162 million in insured losses.


A preliminary title report, sometimes erroneously referred to as a 
preliminary insurance policy, is not an insurance policy at all; it is an 
offer to insure the title to a property, subject to listed exceptions and 
on certain terms and conditions. It also shows the current vested own-
ers of the property.


The title insurer always makes a last-minute check of the county 
records to ensure there are no new recordings concerning a property’s 
title before issuing its title insurance policy.


special Policies
There are several types of special title insurance policies, such as con-
struction lender policies, policies insuring leasehold interests, poli-
cies for mineral rights such as oil and gas interests in a property, and  
policies for vendees (purchasers under real property sales contracts). 
Special coverage policy amendments can also be purchased.


In the event that a policy contains ambiguous language that fails to 
meet the “reasonable person” test commonly used by the California 
courts, any ruling would almost always be in favor of the insured, but a 
professional licensee will always get any ambiguous language explained 
by the title company rather than risk being the exception to the rule.


Rebates
It is a violation of the Real Estate Settlement Procedures Act (RESPA) 
for a title company to provide any type of rebate or other financial 
inducement to a real estate broker for the referral of business. Brokers 
must be charged the same fees as any other customers without offset 
of any kind. The rebate law applies equally to the title insurance and 
the escrow industry. Besides being grounds for disciplinary action by 
the California Bureau of Real Estate, a licensee or broker who receives 
a rebate from a title insurer or escrow company may be found guilty 
of commercial bribery and be subject to a $10,000 fine and up to 
one year in jail for each transaction. RESPA violations are prosecuted 
through the Justice Department.
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Summary
An escrow is a third-party “stakeholder” who acts as a neutral depos-
itory for the receipt and disbursement of documents and funds in a 
real estate transaction. The escrow has agency duties to all parties, 
including any lender involved, and cannot be completed until all 
conditions are met. The broker is not a party to the escrow, except 
for payment of any commission or fee due, and the escrow officer has 
no duty to obey instructions of the broker after the escrow instruc-
tions are signed.


A broker may act as an escrow company without a license if the 
broker is a principal to the transaction or represents either the buyer 
or the seller. An escrow company must be a corporation and meet 
strict licensing requirements unless acting under the broker, lender, or 
attorney exemptions.


In southern California, an escrow is opened with the parties sign-
ing escrow instructions. In northern California, escrow instructions 
are usually contained within the Residential Purchase Agreement-CA 
or else not signed until just before escrow closing. For a valid escrow, a 
signed agreement and conditional delivery of transfer documents must 
exist. The delivery is generally conditioned on the buyers fully meeting 
their contractual obligations. Brokers may correspond with and supply 
information to the escrow by telephone or in person. Once the escrow 
instructions have been signed by the buyers and sellers, they are bind-
ing on both parties and any changes must be in writing and signed by 
both parties; signed escrow instructions may supersede the terms of 
the purchase agreement.


The escrow is considered closed when the escrow company records 
the deed and disburses funds and documents. A closing statement is 
then issued showing the credits and debits to each party in the trans-
action, which can consist of fixed charges and fees as well as prora-
tions of loan interest, property taxes, insurance, rents, and homeowner 
association (HOA) dues and assessments. Prorations are based on a 
thirty-day month and a 360-day year. Although it is customary for the 
escrow officer to carefully go over the closing statement with buyers 
and sellers to be sure they fully understand the documents they are 
signing, the licensee should be in attendance with the complete file to 
answer any questions that may arise.


Escrow companies are liable for their negligence, but they are not 
liable for failure to warn a party of possible fraud or to point out a risk 
or detrimental fact in a transaction. This is the responsibility of the real 
estate licensee.
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An abstract of title only shows the recorded history of a property 
and a title opinion on an abstract, which must come from an attorney; 
it does not reveal title defects such as lack of legal capacity, forgery, and 
unknown spousal interest. These and many other risks are covered by 
a standard policy of title insurance that covers risks of record. Lend-
ers can be covered from risk by an ALTA extended coverage policy. If 
buyers want this extra coverage, they must pay an additional premium 
for it.


The prelim title report is an offer to insure the title to a property 
on certain terms and conditions and affords the buyer no protections 
unless a title insurance policy is purchased. There are special title insur-
ance policies for the specific needs of builders, people who are buying 
property under a contract for sale, and other special needs. The rebate 
law prohibits title insurance and escrow companies from rebating fees 
or items of value for referrals and carries fines and imprisonment for 
violators.


Important Phrases and Terms
American Land Title Association 


(ALTA) title policy
Beneficiary statement
California Land Title Association 


(CLTA) policy
Closing costs
Deed of reconveyance
Escrow
Escrow instructions
Extended title policy


Good funds
Impound account
Marketable title
Preliminary title report 
Proration
Recurring costs
Security deposits
Special title insurance policies
Standard title policy
Title insurance


Class Discussion Topics
1. Who customarily pays for the CLTA policy in your area?
2. Obtain a fee schedule from your local title and escrow company 


and be prepared to tell the class what the escrow fee would be for 
a $400,000 sale. What would the ALTA lender’s policy be for a 
$300,000 loan on the same property?


3. If an escrow fails, do title companies in your area customarily 
charge the buyer a fee for the preliminary title report?


4. If the property taxes for a home are $3,000 per year, the seller 
paid the first installment, and escrow closed on November 30, 
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Chapter 12 Quiz


1. No escrow company may
a.  disseminate misleading or deceptive 


statements referring to its supervi-
sion by the state of California.


b.  describe either orally or in writing 
any transaction that is not included 
under the definition of escrow in the 
California Financial Code.


c.  pay referral fees to anyone except a 
regular employee of its own escrow 
company.


d. do all of the above.


2. What are escrow officers legally 
required to do?
a.  Act according to issued written 


instructions.
b.  Act on behalf of one party only. 
c.  Follow escrow instructions in every 


detail even if the instructions are in 
violation of the law. 


d.  Give each party all information they 
have about the other party.


3. What is/are the major advantage(s) of 
using an escrow?
a.  To ensure net proceeds are delivered 


to the buyer.
b.  To ensure that the sale price is deb-


ited to the seller side of the ledger.
c.  To convey the buyer’s earnest 


money deposit to the parties.
d.  To ensure handling of accounting 


details in a professional manner.


4. Escrow instructions
a.  are the written directions from the 


principals to the impartial third party 
to do all the necessary acts to carry 
out the escrow agreement of the 
principals.


b.  are not binding until they are signed 
by at least one of the principals.


c.  may be altered by either principal 
within ten days after opening of the 
escrow.


d.  may not be prepared by a real estate 
broker if she represents the buyer or 
seller.


would the seller receive a credit or a debit as a proration on the 
escrow closing statement? If so, how much?


5. What sort of rebate or item of value can a broker receive from an 
escrow company for referring business? Why?


6. If a wife quitclaimed her interest in a property to her husband and 
several years later they divorced, would the title company require 
a new quitclaim deed? Why?


7. Why must the escrow remain neutral to all parties?
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5. Which of the following recurring costs 
can be included in an escrow? 
a.  Referral fees from title company to 


broker.
b.  Finder fees to licensee.
c.  Pest control company referral to 


broker.
d.  Prorated interest on any new 


financing. 


6. What is an abstract of title?
a.  It is a document that provides the 


buyer more protection than title 
insurance.


b.  It is a summary of all instruments 
affecting title to real property as 
shown by the public records.


c.  It reveals title defects such as forged 
instruments and failure of delivery of 
title documents.


d.  It is a summary of most of the 
recorded documents concerning a 
property.


7. A CLTA or standard policy covers all 
of the following non-recorded items 
except
a.  lack of capacity of a grantor. 
b.  federal estate tax liens.
c.  water rights.
d.  deeds of a corporation whose charter 


has expired.


8. An ALTA policy is also known as a(n)
a. plain coverage policy.
b. limited exclusion policy. 
c. CLTA policy.
d. extended policy.


9. Which of the following is true of a pre-
liminary title report?
a.  It is a commitment by a title insur-


ance company to issue a title insur-
ance policy.


b.  It is a policy binding on the title 
company as soon as it is received by 
the principals.


c.  It lists the defects, liens, restric-
tions, and encumbrances that would 
be excluded from coverage if the 
requested title insurance policy was 
issued on the day of the report.


d.  It must be issued within three cal-
endar days after requested by the 
escrow officer. 


10. Which of the following is not true of a 
preliminary title report? 
a.  It is an offer to insure title.
b.  It is an abstract of title reporting a 


complete chain of title.
c.  It is a statement of the terms and 


conditions of the offer to issue a title 
policy.


d. None of the above.  
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sTuDEnT lEaRninG ouTCoMEs
Upon completion of this chapter, the student will be able to:
•	 Explain the progress of the life of an escrow.
•	 Identify the separate concerns of seller and buyer in an escrow.
•	 Schedule property inspections.
•	 Arrange insurance for buyers.
•	 Demonstrate sign-off procedure from a licensee perspective.
•	 Negotiate repair requests with sellers and buyers.
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THE lifE of an EsCRoW
13


CHAPTER	


13.1 oPEn EsCRoW
Once a buyer and seller have reached an agreement for the sale and 
purchase of a property, the next step is to open an escrow. The Busi-
ness and Professions Code (10145a(1)) and the Regulations of the 
Real Estate Commissioner 2832(a) state that to be in compliance with 
BPC 10145a “… the broker must place funds accepted on behalf of 
another into a neutral escrow depository or into a trust fund account 
in the name of the broker, or in a fictitious name if the broker is the 
owner of a license bearing such fictitious name, as trustee at a bank 
or other financial institution not later than three business days fol-
lowing receipt of the funds by the broker or the broker’s salesperson. 
(2832c) A check received from the offeror may be held uncashed by 
the broker until acceptance of the offer if (1) the check by its terms is 
not negotiable by the broker or if the offeror has given written instruc-
tions that the check shall not be deposited nor cashed until acceptance  
of the offer and (2) the offeree is informed that the check is being held 
before or at the time the offer is presented for acceptance.” The Residen-
tial Purchase Agreement–California (RPA-CA) offers this as an option.


The licensee responsible for opening the escrow should always ask 
the client to choose an escrow company (title and escrow company in 
northern California). Although the licensee may have a favorite title 
or escrow officer, it is customary for the buyer to choose the title 
and escrow company because it may be a violation of the Real Estate  
Settlement Procedures Act (RESPA) for the seller to require the buyer 
to use a particular title insurance company as a condition of the sale. 
As a result of the passage of AB957 Buyer’s Choice Act (see California 
Civil Code Section 1103.22):


“A seller of residential real property improved by four or fewer 
dwelling units shall not require directly or indirectly, as a con-
dition of selling the property, that title insurance covering the 
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property or escrow service provided in connection with the sale 
of the property be purchased by the buyer from a particular title 
insurer or escrow agent. This section does not prohibit a buyer from 
agreeing to accept the services of a title insurer or an escrow agent 
recommended by the seller if written notice of the right to make an 
independent selection of those services is first provided by the seller 
to the buyer.” 


In some counties, it is customary for the buyer and seller to split 
the escrow and title fees, but no matter who pays the title insurance fee 
the choice of title company may be the buyer’s choice. If you have any 
questions, check with your broker. In almost every case, the client will 
allow you to choose the escrow or title company. However, by provid-
ing at least three recommendations and allowing the buyer to choose, 
you avoid the risk of having an angry client because they relied on a 
single recommendation from you.


Escrow may be opened by telephone, fax, e-mail, or in person. If 
you open the escrow by telephone, you must give all of the transaction 
details to the escrow officer so that she can prepare the escrow instruc-
tions. To be complete in your instructions and to save time, have a 
copy of the RPA-CA or write down all of the details of the transaction 
on a notepad and have it in front of you when you talk to the escrow 
officer. At a minimum, have the following information available:


•	 Complete names, addresses, and telephone number(s) of all 
principals.


•	 Address or sufficient description of the property being sold. It is 
always wise to give the escrow licensee the Assessor’s Parcel Num-
ber (APN).


•	 Names, addresses, and telephone numbers, including fax num-
bers, of any brokers involved and the sales licensees who are rep-
resenting them.


•	 Any commission that is payable and how it is split, if there is more 
than one broker.


•	 Escrow closing date.
•	 The lender’s name, address, and telephone numbers, including 


fax numbers, and the name of the loan officer, if applicable.
•	 Any credits from one party to another.
•	 Any rent to be paid by one party to the other. This should be 


negotiated during the offer presentation. The offer should be 
accompanied by a pre-possession agreement (Interim Occu-
pancy Agreement–Buyer in Possession Prior to Close of Escrow, 
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(C.A.R. Form IOA) if the buyer needs to occupy the prop-
erty before close of escrow (not recommended). Any counter-
offer should be accompanied by a seller in Possession addendum 
(C.A.R. Form SIP) if the seller intends to remain in possession 
after close of escrow. The benefit of using these forms is that they 
clearly spell out any rent to be paid, when it is to be paid, any 
insurance issues, or deposits (performance deposits required by 
a seller if the buyer moves in prior to close of escrow or pre- 
possession; or if the seller retains possession after escrow clos-
ing or post-possession). They also contain a mandated date that 
requires a tenant to vacate the property, if the seller is retaining 
possession after the escrow closes.


•	 Any special homeowners’ assessments that exist and how they are 
to be handled (prorated and assumed by the buyer or paid in full 
by the seller).


•	 Holdbacks. Holdbacks are monies deducted from the seller’s pro-
ceeds and held in escrow, pending the completion of any negoti-
ated repairs, or any other issue that requires the seller to pay for 
something that will occur after the escrow has closed.


•	 Where and to whom you want to send preliminary title reports.
•	 Any other special instructions stipulated in the purchase contract.


In southern California, buyers must meet with the escrow company 
to sign the escrow instructions as soon as possible after the escrow is 
opened; in northern California, they do not, as escrow instructions 
are a part of the purchase contract and are not signed until just before 
closing. In any event, the escrow officer must have a copy of the 
purchase agreement, any counteroffers and/or addendums, and the 
above-referenced information at the onset of escrow.


If you have opened escrow by telephone, you can ask the escrow 
officer to send someone to your office to pick up a copy of the required 
documents and the earnest money deposit check. Be sure they are 
picked up within the contractual and state-mandated time limits.


Once you have opened an escrow, call the other broker, if there is 
one, with the name and telephone number of the escrow and/or title 
company, the escrow officer’s name, and the escrow number. Ask the 
escrow officer to fax a copy of the receipt for the buyer’s deposit to 
the listing licensee. Always get a receipt from the title/escrow com-
pany showing receipt of the buyer’s earnest money or other deposit. 
It doesn’t happen often, but title/escrow companies have lost or mis-
placed deposit checks. If you photocopied the buyers’ check for your 
file, be sure to purge and shred the copy or account number, along 
with any other documents in the file that have account numbers or 
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other sensitive information on them. Make a note of what you have 
done, and place it in the file.


13.2 oRDER insPECTions
Once the escrow is opened, you must order any inspections required by 
the buyer. This is essentially your “due diligence” period. Even if you 
are selling a parcel of land, many issues must be addressed and verified, 
such as current or potential zoning, location of utilities, flood plains, 
and special study zones. If you are selling a one- to four-unit owner-
occupied home, you have many other issues to contend with. Always 
recommend that the buyer get as many inspections as she wishes; to 
do less is to put you, the buyer, and your broker at risk.


Home inspector
It is good business practice to suggest that the buyer obtain a written 
report by a home inspector. The role of the home inspector is to check 
the entire property for visible defects, or any conditions that could 
lead to defects, and to make any necessary repair recommendations. The 
inspector will check the major systems of the home, such as plumb-
ing, electrical, furnace, and air-conditioning, for safety and soundness. 
She will also check for any faulty grade level where the ground imme-
diately surrounding the home is sloping toward the home instead of 
away from it. Home inspectors are usually not licensed roof inspectors 
but will give the roof a cursory visual inspection. If there is a crawl 
space, the inspector will crawl under the main structure and look for 
any signs of water leakage or penetration, damaged HVAC (heating, 
ventilation, and air-conditioning) pipes, standing water, and other 
indications of potential or actual deterioration. She will observe the 
fences for deterioration of the fence posts or missing or damaged slats. 
If the home inspector sees what may be damage or potential damage 
to operating systems that she is not fully schooled on, she will make a 
written recommendation to the buyer that another specialized inspec-
tion and report be obtained, such as a pool inspection or a report from 
a licensed roofing contractor. Give the buyer the names of at least 
three home inspection companies that you have had consistently good 
experiences with and let the buyer choose the one she wants to use.


Pest inspector
Another report routinely ordered by licensees on behalf of buyers is a 
pest inspection. The report name can be somewhat misleading because 
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the pest inspector is actually looking for several things when perform-
ing an inspection. These include:


•	 Termites. The inspector looks all around the inside (if accessible) 
and the outside of the foundation, as well as the baseboard area 
and walls of the property, in an attempt to find any subterranean 
termite tubes. If she sees any, the inspector will break one or more 
of them to determine if they are old or new and will make correc-
tive recommendations if applicable. The inspection also includes 
opening the access area to the attic and going as far in as possible 
with a flashlight looking for drywood termites. Drywood termites 
have wings; each spring they swarm and start new colonies in new 
locations. They often get into the attic of a home where they can 
go undetected for years. Fortunately, drywood termites are slow 
eaters, but if detected, it often means “tenting” or fumigating the 
home.


•	 Wood-boring beetle infestation. This is best noticed by a series of 
random holes in wood members that are about 1/16th of an inch 
in diameter, often accompanied by sawdust-looking droppings at 
the base of the wood member.


•	 Wood rot, often called dry rot. This is caused by a condition of 
excessive moisture on untreated wood and can structurally under-
mine decks, walls, and other areas of a home.


Pool Inspector
If the property has a swimming pool and/or spa, the home inspec-
tor will look it over for obvious leaks or other noticeable problems as 
well as for compliance with local safety ordinances. If anything looks 
suspicious, she will probably recommend that the buyer contact a pool 
company skilled in the maintenance and operation of pools and pool 
equipment to conduct a complete inspection.


licensed Roofer
As a licensee, you may represent a buyer who wishes to make an offer 
on a house with obvious roof defects. If so, you have a duty to point 
it out to the buyer verbally and in the Agent Visual Inspection Disclo-
sure (AVID) part of the Transfer Disclosure Statement (TDS). If the 
home inspector sees what she thinks is a roofing problem, she will note 
it as well. If the problem is visible, the fact that it is in her report does 
not relieve you of your duty to disclose what you see in your visual 
inspection. In either instance, a recommendation should be made for a 
licensed roofing contractor to conduct an inspection and make a report. 
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A roof can be one of the biggest repairs that a new homeowner can 
face, and extra care must be taken here. The following are some signs 
of roof deterioration:


•	 Curled or missing asphalt shingles.
•	 Mission tile roofs with obvious cracks in any of the tiles or missing 


or dislocated tiles.
•	 Tar and gravel roofs with areas where the gravel is missing and 


black blisters are visible.
•	 Wood shingle roofs where obvious damp rot is visible, nails or 


brads are popped out and protruding, or broken or missing 
shingles.


Mandated Disclosures
Depending on the type and age of the property being purchased 
and where it is located, any number of mandated disclosures may be 
required. These may include:


•	 Geologic Special Study Zones. Any home within a one-mile radius 
of a known active earthquake fault must be disclosed to a potential 
buyer. As a licensee, you must be familiar with these areas if any 
are even remotely near where you list and sell property. Failure to 
disclose that a property is within one of these areas is grounds for 
rescission of the purchase contract and disciplinary action against 
you and your broker.


•	 Transfer Disclosure Statement (TDS). Every seller of a one- to four-
unit owner-occupied home is required to give the buyer a written 
report of the home’s condition and its surroundings. Most real 
estate licensees routinely use the form supplied by the Califor-
nia Association of REALTORS® for this purpose. The seller must 
complete her part and the listing licensee must conduct a verbal 
investigation with the owners and a walk-through “red flag” visual 
inspection of all accessible areas of the premises. When the home 
is sold, the buyer’s licensee must also conduct a walk-through 
visual inspection noting her observations on the TDS and the 
Agent’s Visual Inspection Disclosure (AVID). Whether you rep-
resent the buyer or the seller, the California Bureau of Real Estate 
holds you to a higher standard than a non-licensee—your duty is 
to be observant.


Start your inspection at the front curb and slowly walk through the 
entire grounds of the property, looking for things such as:
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Exterior


•	 Cracked or lifted sidewalks.
•	 Leaks in sprinkler systems, as evidenced by wet areas in otherwise 


dry ground, or standing water.
•	 Rotted fence posts that are leaning at an angle.
•	 Barking dogs near the property.
•	 Cracks, sinking, or buckling of the walkway or driveway (hairline 


cracks are common and are generally acceptable but should be noted).
•	 Settling or separation of the front or rear porch or deck from the 


house.
•	 Cracks in the exterior finish of the house (stucco may have hairline 


cracks).
•	 Obvious roof problems requiring a licensed roof inspection.
•	 Dried out areas of landscaping, which may indicate areas where 


the sprinkler system has failed and may require further inspection.
•	 Chipping or peeling paint, which may indicate poor maintenance 


or an excessive moisture condition requiring further inspection.
•	 Missing window screens.
•	 Broken, rotted, or rusted-through gutters.
•	 A leaning chimney that may require further inspection.
•	 A garage door with a gap at one side of the bottom, which may 


indicate the foundation is settling, or poorly aligned door runners 
on a sectional door that may require further inspection.


Interior


•	 Doors that close by themselves, which may indicate foundation or 
support problems requiring further inspection.


•	 Diagonal cracks at the corners of windows or interior doors.
•	 Old tile flooring that may contain asbestos backing.
•	 “Popcorn” ceilings that may have asbestos if installed before 1978.
•	 Uneven floors.
•	 Sagging or stained ceilings, which could mean water penetration.
•	 Any random dark splotches on interior walls, ceilings, or floors, 


especially adjacent to “water areas,” which may indicate mold.
•	 Burns or dark, smoky smudges on electric wall plates.
•	 Stains on hardwood floors or carpeted areas may indicate animal 


urine stains and damaged wood.
•	 Doors that stick when closed.
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•	 Black “sticky stuff” behind the refrigerator that may require a 
mold inspection.


•	 Noticeable odors such as pet, rodent, or other chemical odors.
•	 Obvious room additions or remodeling. (You will need to read 


the seller’s and listing licensee’s parts of the TDS to see what is 
disclosed. If nothing is disclosed, ask about your observations and 
contact the appropriate building department to investigate and 
notify the buyer of your findings.) Note: The purchase contract 
states that you may not bring building inspectors or other gov-
ernment officials onto the property without the seller’s written 
permission.


•	 Musty smells, which may need to be investigated by trained 
professionals. 


•	 Anything that doesn’t look or feel right.
Obviously, the process of investigating the physical condition of the 
property itself is a job that should never be taken lightly. Undetected 
problems can cost your buyer (and maybe you) a lot of money and 
time. Take your time with this and do a thorough job. (Remember, a 
licensee has only two things to sell.)


Besides the physical condition of the property, several other man-
dated disclosures that you may need to address can include:


•	 Mello-Roos Areas. These areas qualify for special funding through 
taxation for improvements to the area’s infrastructure. This infor-
mation should be included on the Natural Hazard Disclosure 
Statement, but it pays dividends to become aware of the areas in 
your market that are affected by them.


•	 Flood or Extreme Fire Hazard Zones. You must be familiar with any 
flood zones or extreme fire hazard areas in your market as home-
owners in these areas must often pay substantial sums of money 
for extra insurance and cannot get financing without it.


•	 Asbestos. If the property was built before 1978, you must be cer-
tain that the buyers are notified in writing of the possibility of the 
existence of asbestos so they have a chance to test for its presence 
during the inspection period.


•	 Lead-Based Paint. Homes built before 1978 probably have at 
least some lead-based paint. Be sure your buyers receive, review, 
and sign for the seller’s lead-based paint addendum before signing 
the offer to purchase. Stiff fines are imposed on real estate licen-
sees for not properly disclosing the existence of lead-based paint. 
Details on this and other disclosure issues are noted in Chapter 4. 
You will benefit greatly by reading that chapter again.
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The items listed above are some but not all of the mandated disclo-
sures or inspections to obtain when you represent a buyer or seller in 
the purchase of a home.


13.3 finanCinG
If you are representing the buyers, you should have had them pre-
approved by a lender before showing them any property. Provide the 
names of at least three good loan brokers that you have worked with 
and request that they start the process of getting the buyers fully pre-
approved for any financing they require. If the buyer says they have 
their own lender, get that person’s full contact information.


If the buyers are pre-approved, you must contact the lender to 
ensure that she gets all of the necessary information about the sale, 
including:


•	 The residential purchase agreement and receipt for deposit.
•	 Any counteroffers and/or addendums to the purchase agreement.
•	 A preliminary title report as soon as it is available.
•	 The contact information regarding the escrow and title officers, 


including their names, addresses, companies, telephone and fax 
numbers, and the escrow number.


•	 If they are self-employed, the buyers’ federal income tax returns 
from the previous two years.


•	 If they are self-employed, a current profit and loss (P&L) state-
ment on their business.


Once the lender has all of this information, she will obtain a tri-
merged credit report and, if not already done, obtain employment and  
savings verifications, order the appraisal, and send the buyers a loan 
Estimate that will include a good-faith estimate (GFE) of costs as well 
as required Truth-in-Lending (TILA) Disclosures. 


When the lender has all of the required documentation, including 
the appraisal, she will prepare the “loan package” for submission to 
the loan committee. The loan committee will review the package and 
determine if the loan is a safe one to make. If the committee agrees 
to make the loan, the loan documents will be drawn and faxed, mes-
sengered, e-mailed, or sent to the escrow or title company. If the loan 
is rejected because of new or existing credit issues or a low appraisal, 
you and the buyers will be notified. If this happens, talk to your broker 
about your options.


As a result of the Tila-REsPa integrated Disclosure Rule (effective 
October 3, 2015), the two forms now provided a borrower immediately 
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following loan application, the good-faith estimate and the Truth-in-
Lending Disclosure, will be replaced by a new form called the Loan 
Estimate. The Loan Estimate must be delivered or placed in the mail 
no later than the third business day after receiving a consumer loan 
application. 


The other new form, the Closing Disclosure, combines the 
HUD-1 and final Truth-in-Lending Disclosure and must be pro-
vided to the consumer at least three days before consummation of 
the loan. Licensees need to be aware that any change to the escrow 
or loan application within the three days before close may trigger an 
additional three-day Closing Disclosure period before loan consum-
mation thereby delaying for an additional three days final close of 
escrow and transfer of the property. For more information, see the 
CFPB website.


13.4 REviEW REPoRTs
As your career progresses, you will gain an ever-increasing knowl-
edge about home inspections and other disclosure-related issues. It 
is important that you always remember that you are the purveyor 
of the disclosures and reports, not the interpreter of them. If you 
give opinions about what is noted in the various reports, you could 
be held to the same standard of care as the professional who wrote 
the report if the buyers rely on your opinion and as a result are sub-
sequently harmed by any inaccurate statement. Your job is to read 
the reports and note anything that you see as a potential or actual 
problem. For instance, if the roof report shows that the roof is at the 
end of its useful life and the buyers ask what you think they should 
do, or how long you think the roof may last, refer them to a licensed 
roofing contractor for advice. If you tell them, “It looks like it may 
last another winter or two,” and it develops a major leak with ceiling 
and furniture damage due to water penetration at the first rainfall, 
you and your broker may have a problem and will probably be buying 
a roof!


Similarly, a buyer may ask, “Well, the ceiling contains asbestos, but 
that really shouldn’t be a problem, should it?” If you give an opinion, 
you are acting as a specialist, not a real estate professional. You could 
be held liable if the buyer moves in and suddenly develops respira-
tory problems, even if the problems are not asbestos related. Just refer 
her to the professional who did the reports and let that professional’s 
insurance handle any subsequent issues. Disclose but do not interpret 
the disclosure; leave that to a professional.
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Some major reports you will need to assist your client in interpret-
ing and negotiating are the following:


•	 TDS. Within five days after the sale is made, as the buyer’s licensee, 
you will receive the TDS along with the AVID. Carefully review it 
yourself and then with the buyers. If anything is disclosed that you 
feel should be repaired or replaced, or any issue that would affect 
your clients’ rights, safety, or enjoyment of the property, bring it 
to their attention in writing so they can make good, sound deci-
sions as to what inspections to obtain, what other professionals, 
such as an attorney or structural engineer, should be engaged, and 
so on.


•	 Preliminary Title Report (Prelim). An often overlooked report 
is the prelim, or preliminary title report. As the real estate licen-
see, you will usually get the prelim within three to four days after 
escrow has been opened. The following are two areas of particular 
importance that you should review:


•	 Title Vesting. The prelim states the current vested owners of the 
property. Compare the names shown in the prelim to the names 
on the purchase agreement to see that they match. (The authors 
have been involved in many situations over the years in which they 
represented buyers in the purchase of a home and the preliminary 
title report included two more owners on title in addition to the 
husband and wife that signed the purchase agreement. In almost 
every case, it was one set of parents who cosigned for the buyers 
and were included on title to the property. As they never filed a 
quitclaim deed to release their interest, the parents were still legal 
owners of the property. We had to scramble to get them removed 
from the title before closing.)


As a listing licensee, you can avoid this problem by obtaining a 
“property profile” or listing package from your favorite title com-
pany before taking the listing. These packages of information always 
show the current vesting and will alert you to this type of problem in 
advance, allowing you plenty of time to make corrections. Because of 
current federal regulations, you may have to pay for this profile report.


•	 Schedule B. Schedule B of the preliminary title report shows the 
exceptions to title, or what the title insurer will not insure against, 
including things such as the current property taxes, easements of 
record, recorded liens (such as judgments and tax liens), and loans.


As the listing licensee, you will usually get the same information 
in the property profile that is contained in the prelim. Total all of the 
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liens to see that there is sufficient equity to allow a sale at market value 
and have enough money left to pay all of the seller’s expenses before 
you take the listing.


The listing license should total all of the liens as soon as she gets 
the prelim to recheck that the sellers have sufficient equity to complete 
the transaction.


The prelim will also show things such as bankruptcy proceedings, 
foreclosure notices, the filing of any lis pendens (Latin for “action 
pending”), or legal proceeding recorded against the property. Just 
imagine getting a buyer into escrow, not checking the prelim, and dis-
covering three weeks later that the property is overencumbered. When 
the subject of bankruptcy proceedings arises and your buyers have no 
possibility of buying the home, the buyer’s lawyer will love you but the 
buyers will not; this is never a good omen.


•	 Homeowner Association (HOA) Documents. When you sell a prop-
erty that is subject to an HOA, you must get a complete set of 
HOA documents and review them with the buyers. These docu-
ments have the effect of limiting the rights of the buyers, and 
it is critical they become fully aware of any restrictions or other 
matters of interest during the inspection period or within the 
time limit prescribed. For example, you sell a condominium to an 
elderly lady with three cats that she adores. You get the HOA doc-
uments and learn that all owners are limited to two domestic pets. 
If you failed to disclose this to the lady and she missed it when she  
read the covenants, conditions, and restrictions (CC&Rs) and 
closed the escrow on the property, you could find yourself in an 
uncomfortable position of telling her that she must get rid of one 
of her cats.


	 	 You must obtain and review the following HOA documents:


•	 CC&Rs
•	 Articles of incorporation (filed with the state, not recorded in 


each county)
•	 Bylaws
•	 Rules and regulations
•	 Current budget, including reserve accounts and notation of 


any special reserves for major expenditures
•	 Any pending or current litigation filed by the HOA against 


another party or parties


Most HOAs are run by professional management companies 
and getting the mandated documents from them is not usually a 
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problem. If the development has forty-nine or fewer units, how-
ever, the documents are often difficult to obtain. Homeowner 
associations are often very slow to respond to requests. Be pre-
pared to be as persistent as necessary in order to affect a timely 
delivery of the required documents.


•	 Public Report. If you represent a developer in the sale of a new 
subdivision, California law prescribes that if the development has 
five or more units you must give the potential buyer a copy of 
the Final Public Report issued by the California Bureau of Real 
Estate. Developments with four or less units are exempt.


As a licensee representing a buyer in the purchase of a qualify-
ing subdivision home, you should see that the buyer is given the 
public report in a timely manner and allowed sufficient time to 
read it and ask questions. The purchase agreements used by some 
developers state that the buyers have received a copy of the Final 
Public Report and have read and approved it. If this happens with 
buyers you are representing, point this out and recommend that 
paragraph be stricken from the contract and replaced with lan-
guage giving them adequate time to read the report.


13.5 nEGoTiaTE REPaiRs
After the buyers have ordered, received, and reviewed any reports with 
you, they must notify the sellers in writing of any repairs they want 
the sellers to make. This must be done within the time limit speci-
fied in the purchase agreement. For example, rotted fence posts are 
negotiable; the buyers can request the seller to fix them as a part of 
the negotiations. The seller has no obligation to fix such items unless 
she agrees to do so in writing. When you draft a request for repairs on 
behalf of the buyers, be sure to separate these requests from any man-
dated repairs.


If it is clear that agreed-upon repairs cannot be completed by close 
of escrow, the buyers and sellers should agree to a holdback of suffi-
cient funds from the seller’s proceeds in escrow so there is no issue of 
the contractors being paid. Lenders that allow holdbacks often require 
1.5 times the amount of the repairs held in escrow until the repairs  
are made. Some lenders do not allow holdbacks, so if the repairs are 
large or costly in nature, be sure to get the lender’s approval well in 
advance of closing. If the lender does not approve the holdbacks, the 
buyers and sellers can agree to an extension of the escrow closing date.


The ability of the buyers and their licensee to negotiate repairs is 
often subject to current market conditions. In an overheated, strong 
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seller’s market, it is much more difficult to get the sellers to agree to 
negotiable repair requests than it is when the market is slow with lots 
of listings competing for few buyers. Your knowledge of the “tem-
perature” of the market will help the buyers choose which to repair 
themselves, which to negotiate with the seller, and which to overlook. 
In a seller’s market, for example, cosmetic issues—such as worn paint, 
loose tile, or other low-cost, nonstructural items that may need atten-
tion—may receive a lower priority than structural or safety items such 
as roof repairs or replacement or electrical fuse boxes. Your guidance 
and knowledge of the marketplace will be invaluable to the buyers in 
helping them to prioritize what, if anything, they should ask a seller 
to repair.


Although many repairs can be done by a competent handyman, 
always take the conservative approach and recommend the use of a 
licensed contractor. There are state-mandated limitations on what 
non-licensed, handyman-type repair people can do and you and your 
broker are at risk by recommending a handyman when costs exceed 
those limitations. A handyman should never be used for any repair that 
requires a building permit or that exceeds a total dollar amount that is 
set by the state, which changes from time to time.


13.6 PRoPERTY insuRanCE
There are two insurance issues your buyers must address when 
obtaining property insurance. As homeowners, they must verify that 
they are insurable and that the property is insurable. To do so, they 
should contact their insurance broker within a day or two after escrow 
is opened and request insurance on the home that they are buying. 
The insurance broker will obtain a Comprehensive Loss Underwriting 
Exchange (CLUE) report. As the buyer’s real estate representative, 
you should obtain a CLUE report or loss-history report from the 
seller’s insurance agent, allowing the buyer’s insurance company to 
determine if the property being purchased is insurable as well. Both of 
these issues must be addressed during the inspection period so that if 
either the buyer or the property is not insurable or the only insurance 
available is too expensive, the buyer can cancel the escrow and have 
their deposit returned.


In recent years, the insurance industry has taken large losses due 
to damage claims for water penetration, mold, and mildew issues.  
To better control their losses, they developed a national database 
known as CLUE. Virtually all large insurance companies and many of 
the smaller ones are members. Each time an insurance agent is con-
tacted by a policyholder regarding any inquiry or claim or potential 
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claim, it is noted on the exchange. Buyers who have made two or 
more inquiries or claims during the previous three years may not be 
insurable with any of the major insurance companies and will have to 
go to a smaller company and pay a much higher premium—if they can 
get insurance at all. The same process applies to the property being 
purchased. If the sellers have filed two or more claims or made two or 
more inquiries, the major insurance companies may not be willing to 
insure the property and the buyers must look to the smaller and often 
more expensive companies.


An “inquiry” is any call to the insurance company about an actual 
or potential loss that would be covered by a homeowners’ policy, 
including everything from a bicycle stolen from the premises to a 
water heater leak that caused major structural damage and mold in the 
walls of the property.


13.7 THE final WalK-THRouGH insPECTion
The final walk-through inspection is conducted for two reasons:  
(1) to see that the property is substantially in the same condition as it 
was when the buyers made the offer to purchase it and (2) to see that 
any agreed-upon repairs have been made properly.


The final walk-through inspection should be conducted seven to 
ten days before closing the escrow. It may be necessary to conduct 
more than one inspection if the sellers are still occupying the home 
when the first inspection is made and their furnishings and belong-
ings make it difficult or impossible to really look over the property. 
For example, a licensee who conducted a final walk-through inspec-
tion with her clients when the home was empty noted one closet that 
was so full of “stuff” she was barely able to open the door. On her 
advice, the buyers signed off on the inspection, with the exception of 
the closet, and stated that they would not close the escrow until they 
had an opportunity to check it. Sure enough, when the licensee went 
back to inspect the closet, the back wall and floor were covered with 
mold that the seller was trying to hide. The water heater was against 
the other side of the closet wall and it had failed in the recent past, 
causing a huge amount of mold to grow inside and outside of the adja-
cent wall. The escrow closed after repair estimates were obtained and 
money was withheld from the seller’s escrow proceeds.


When you conduct the final walk-through inspection, you should 
use the same system that you used during your “red flag” inspection 
required by the TDS. Start at the curb and work your way in and 
around the property until you have covered the entire premises, com-
paring notes with your first inspection as you go along.
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It is not uncommon for a seller to offer the buyer a monetary credit 
in escrow for a reasonable number of agreed-upon repairs in return 
for a written release from any further liability in connection with those 
repairs. If your client agrees to this, be sure the agreement is lim-
ited only to the agreed-upon repairs and not a general release of all 
property condition issues. Sometimes lenders will mandate repairs as 
a condition of making the new loan; if this happens, the buyer and 
seller cannot do a credit for these specific repairs, and they must be 
negotiated by the buyer and seller and completed before loan funding 
and escrow closing.


13.8 THE ClosinG
It is important to remember that in most cases you do not get paid if 
the escrow does not close, so be diligent about seeing to your client’s 
best interests up to and through the escrow closing appointment. In a 
properly supervised escrow, many different functions must be con-
ducted by many different people. It is your job to “hold the baton,” 
or, in essence, become the orchestra leader and see that each duty is 
carried out in a timely and proper manner.


Good communication is the key to making things happen the way 
they should, when they should, and to keep small problems small and 
everything moving according to the predetermined schedule. Your 
repeat and referral business will grow as a direct result of how effec-
tively you communicate with your client and everyone else during the 
course of an escrow.


In preparing for the escrow closing, you should do the following:


•	 Call the escrow officer to insure she has all of the client’s informa-
tion necessary to draw any required documents.


•	 Make sure all applicable disclosures have been made and signed 
for by the appropriate parties.


•	 Make certain all agreed-upon inspections, such as the home 
inspection or pest control inspections, have been made and signed 
or acknowledged by the appropriate parties.


•	 If you are the listing licensee, be sure you have made arrange-
ments for the transfer of all property keys, including the mailbox, 
pool, garage door openers, any storage lockers, and recreation 
and/or exercise rooms.


•	 If you are the buyer’s licensee, provide the website addresses and/
or telephone numbers of all of the utility companies that must be 
notified to change ownership as well as all appliance manuals and 
warranties.


BK-OCL-HERD_SOUTHSTONE-150131.indb   452 7/10/2015   5:22:57 PM








453Summary


•	 As the buyer’s representative, set an appointment with the escrow 
officer to sign any remaining escrow, loan, or transfer documents. 
Remind the buyers that their closing funds must be in the form of 
certified funds or a wire transfer.


On the day you are to meet with either buyer or seller and the escrow 
officer, remind them that they must bring a photo identity card of 
some sort (driver’s license, passport, and so on) for the notary. Plan 
to arrive at the escrow office about fifteen minutes ahead and ask to 
review the closing papers. Bring your calculator with you and review 
the prorations (proration of taxes, prepaid interest on any new loans or 
HOA dues) for accuracy, check the spelling of your clients’ names, and 
generally look over the paperwork for any errors. If you are represent-
ing the buyers, check the interest rate on their promissory note to see 
that it is what the lender said it would be.


When the buyers or sellers arrive, introduce them to the escrow 
officer if they have not already met. Tell them that you arrived early to 
double-check the closing papers and will sit with them as the escrow 
officer goes over each one. It is not uncommon for the clients to have 
questions, and it is imperative that you be there to help answer them. 
If the escrow is a short sale and you are the seller’s representative, be 
sure to look for any promissory note the seller’s lender is requiring 
them to sign for the amount of the “escrow shortfall.” If such a note 
exists, ask the seller if she was aware of it.


After signing any remaining paperwork, thank your clients for the 
opportunity to be of service to them and tell them how much you 
enjoyed working with them. Ask if they have any friends or family 
whose real estate needs you can help with. You’ll be pleasantly sur-
prised at how often this leads to another listing or sale.


Summary
In this chapter, you learned the step-by-step process of guiding a buyer 
or seller through an escrow. You learned that any deposit received 
must be placed in a neutral depository by the end of the third business 
day after an offer is accepted, and the importance of contacting any 
cooperating broker involved in the transaction to let them know the 
escrow information. You learned about the critical timing of order-
ing and conducting inspections, issuing mandated disclosures, review-
ing all inspection reports with buyer or seller as appropriate, and the 
art of negotiating repair requests with the sellers. You also learned 
the importance of ordering insurance for the buyers and conducting  
walk-through inspections early enough to allow for the “what-if” 
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factor (for example, what if the agreed-upon repairs aren’t done as 
promised). You learned the importance of arriving at the escrow clos-
ing appointment early to check the closing papers and how to thank 
your client for their business and ask for referrals.


Important Phrases and Terms
Closing Disclosure 
Escrow closing appointment
Escrow instructions 
Good-faith estimate (GFE)
Home inspector
Insurance broker
Licensed contractor
Licensed roofing contractor


Loan Estimate
Pest inspector
Prepossession agreement
Repair recommendations
Seller in Possession addendum
TILA-RESPA Integrated Disclosure 


Rule


Class Discussion Topics
1. Name at least three of the information items you must give 


the escrow licensee about your buyer, and explain why they are 
important.


2. In southern California, escrow instructions are signed shortly 
after the escrow is opened, whereas they are not signed until just 
before closing in northern California. Discuss which system, if 
either, is better and why.


3. Is it best to have your buyers with you when you do your TDS 
walk-through inspection? Why or why not?


4. Discuss the importance of a thorough review of all the HOA 
documents.


5. Discuss the difference between requested and mandated repairs.
6. Why is it important to arrive early for the escrow signing-off 


appointment?
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Chapter 13 Quiz


1. When must the buyer’s earnest money 
deposit be placed with a neutral deposi-
tory or broker’s trust account?
a.   Within three business days after 


acceptance of the offer.
b.  The same business day that the offer 


is accepted.
c.  Within one day after receipt of the 


deposit.
d.   Within seven business days following 


acceptance of the offer.


2. What should you always do before 
opening an escrow on behalf of a 
buyer?
a.  Tell them which escrow agency you 


intend to use.
b.  Tell them to use the Yellow Pages 


and select an escrow agency.
c.  Ask if they have a preferred com-


pany. If they do not, give them 
the names of at least three compa-
nies that have performed well for 
you and ask them if they have any 
preference.


d.  Any of the above, as long as you 
place the deposit with the escrow 
company within seven business days.


3. Which of the following should a  
licensee do to prepare for various  
property inspections?
a.  Suggest that the buyers get the 


seller’s permission to be at the  
property with you.


b.  Be sure the buyers are not at the 
property unless they have been 
invited by the sellers.


c.  Recommend buyers be present  
whenever possible for any 
inspections.


d.  Assure that the property inspector 
is not bothered by the seller or the 
buyer.


4. A home inspector states it is her opin-
ion that the roof is at the end of its 
useful life, but it doesn’t appear to 
be leaking. She recommends that a 
licensed roofing contractor be con-
sulted. Your buyers say they do not 
want to pay for a roof inspection.  
What should you do?
a.  Do and say nothing further since  


the buyers have made a decision,  
but make a note in the file.


b.  Give them the names of two reputa-
ble roofing contractors, in case they 
change their minds.


c.  Note in a signed addendum that you 
have recommended an inspection 
but that the buyers have refused.


d.  To protect all parties, order the roof 
inspection and pay for it yourself.
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5. When you show up for an inspection 
that your buyers couldn’t attend, you 
notice that a large dog is continually 
barking through the fence. The dog 
wasn’t there when you showed the 
property to your buyers. What action 
should you take?
a.  Do nothing because it is not a physi-


cal problem with the structural part 
of the property.


b.  Report it on the TDS or TDS 
addendum with a copy to the seller’s 
licensee.


c.  Call the Humane Society and 
complain.


d.  Call the buyers and tell them about 
the dog.


6. What information must the loan officer 
have to process your buyer’s loan?
a.  Purchase agreement, counteroffers, 


preliminary title report, and the title 
and escrow contact information.


b.  Purchase agreement and escrow 
information, loan documents, pest 
report, and Transfer Disclosure 
Statement.


c.  Title and escrow information only.
d.  The name of the listing licensee only, 


as the loan licensee will get all docu-
mentation from her.


7. What additional documentation 
must the buyers have if they are 
self-employed?
a.  A report on the home they are 


selling.
b.  A current financial statement on 


their business.
c.  Federal income tax returns from  


the previous two years and a P&L 
statement on their business.


d. Both b and c.


8. In reviewing inspection reports with 
your buyers, you should
a.  tell them which items require 


repairs.
b.  review all repair items and help the 


buyers prioritize them based on the 
market conditions.


c.  suggest that they do not “rock the 
boat” by making any repair requests.


d.  refer them to Angie’s List for  
competent handymen.


9. A CLUE report discloses which of the 
following?
a.  The total number of inquiries and/


or claims made on a property in the 
past three years or the total amount 
of time the sellers have owned it, 
whichever is shorter.


b.  The total dollar amount of all claims 
paid against a property in the past 
ten years.


c.  Total claims made in the past five 
years whether paid or not.


d.  Total claims made in the past six 
years. 


10. As the selling licensee, what can you 
do in preparation for an escrow closing 
appointment?
a.  Call your sellers to coordinate the 


signing appointment.
b.  Remind the buyers that their closing 


funds must be in the form of a  
personal check.


c.  Bring a quitclaim deed to the sign 
off.


d.  Remind your clients to bring photo 
identification.
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Upon completion of this chapter, the student will be able to:
•	 Describe the basis of real estate tax assessments.
•	 Identify various property tax exemptions.
•	 Recognize a need for reassessment.
•	 Estimate depreciation.
•	 Illustrate the benefits of an installment sale.
•	 Understand cost basis for primary residence.
•	 Estimate tax benefits of home ownership.
•	 Illustrate the benefits of the Taxpayer Relief Act of 1997.
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14
CHAPTER	


REal EsTaTE TaxaTion


14.1 REal PRoPERTY TaxEs
The phrase ad valorem means “according to value.” Real property 
taxes are ad valorem taxes and are calculated as a percentage of a prop-
erty’s “full cash value.” Throughout history, landowners have almost 
always been taxed on the basis of their real estate holdings. There is 
no way to evade taxation on one’s real estate holdings, which makes 
it a favorite with governments. If a taxpayer fails to pay taxes, the 
levying body can file and foreclose on a tax lien to satisfy any unpaid 
tax obligations. In the United States, property taxes are deductible 
on a homeowner’s income tax return; however, special improvement 
assessments are not tax deductible.


The degree of taxation on real estate has a profound effect on the 
real estate market. High taxes may cause potential property buyers 
to hesitate involving themselves with taking on the added expense of 
property ownership. Real estate tax revenues are a major source of 
income on the county and local levels and enable county and city gov-
ernments to provide for the health, safety, education, and welfare of 
the citizens.


The Tax Bill
To have a better understanding of real estate taxes in California, the 
real estate licensee should know the chronological order in which real 
property taxes are processed. Figure 14.1 shows the order in which 
real property taxes become due, then delinquent, as well as when filing 
for exemptions must be done.


If the owner pays the taxes, the original tax bill is sent directly 
to the owner. If the lender pays the taxes for the owner through an 
impound account, the tax bill is sent to the lender and a copy of it is 
sent to the owner stating that it is for information only. Special assess-
ments are included in the tax bill; such as Mello-Roos assessments 
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(http://www.clta.org/for-consumers/consumer-melloroos.html). 
Taxes that are not paid on time become delinquent and are subject to 
penalties even if the taxpayer never received the tax bill. It is the tax-
payer’s responsibility to see that the taxes are paid on time.


The typical tax bill includes:


•	 An identifying parcel number with reference to the map page and 
property number or other description.


•	 The full cash value as of March 1, 1975, for property purchased 
prior to that date or as of the date of a subsequent reassessment.


•	 A breakdown between land assessments and improvement assess-
ments (may be important if the property is subject to any depre-
ciation allowance as it sets the land-to-improvements ratio that 
many accountants use in determining the amount of depreciation 
available to the taxpayer).


•	 A breakdown of the bonded indebtedness or special assessments 
and the full amount of the tax.


JANUARY


1: Taxes for the next year become a lien on real property.


FEBRUARY


1: Second installment of taxes due.


APRIL


10: Second installment of taxes becomes delinquent at 5:00 p.m.
15: Homeowner’s exemption must be filed.


JUNE


8: Tax delinquency list is published.
30: “Book sale” is held. Tax year ends.


JULY


1: Tax year begins.


SEPTEMBER


1: Tax rates are determined.


NOVEMBER


1: First installment of taxes due.


DECEMBER


10: First installment of taxes becomes delinquent at 5:00 p.m.
Source: © 2015 OnCourse Learning


fiGuRE 14.1 Real Property Taxation Calendar.
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•	 Itemized separate payment cards with the full tax equally divided 
into first and second installments.


supplemental Tax Bill
At some time in your career, a recent home buyer will call and tell you 
that she just received a tax bill for her property that isn’t hers; she may 
be frustrated and even angry. You can avoid this type of unpleasant 
encounter by explaining to buyers that sometime after escrow closes, 
they will get at least one supplemental tax bill in the mail.


Property taxes are billed and paid for the fiscal year of July 1 through 
June 30 of the following calendar year. When a buyer purchases an 
existing home or construction is completed on a new home, it takes 
time to notify the tax collector’s office of the sale and for the tax col-
lector’s office to issue the new property tax bill based on the new 
assessed value. If the newly assessed value is higher than the previous 
one, the tax assessment is higher and the difference in the tax owed is 
assessed dating back to the sale or completion date. This “added” tax 
is billed to the new owner via a supplemental tax bill.


For example, a home was purchased on April 1 of this year for 
$400,000. Assuming that local taxes and bond issues added another 
0.25 percent to the basic levy of 1 percent, the total tax rate is 1.25 
percent of the purchase price.


The new tax is $5,000 (1.25 percent of $400,000). The old assess-
ment was 1.25 percent of $200,000 so the tax due is $2,500 for the 
year from July 1 of the current year to June 30 of the following year.


When the home was purchased, the property tax owed by the new 
buyers was for the last three months of the tax year, or $625 ($2,500 
divided by 12 and then multiplied by 3 = $625); however, the assessor 
will assess the new buyers for the increase in value for the same three 
months as follows: New tax assessment = $5,000 ÷ 12 = $416.67 per 
month, or $1,250 for the months of April through June. The new 
buyers would have already paid the original $625 through escrow, but 
they would get a supplemental tax bill for the difference in the old and 
new assessment of $625.


special assessments
Special taxes may be imposed on cities, counties, and special districts 
by a two-thirds vote of the electorate of the district. These special 
assessments are levied to pay for improvements such as flood con-
trol, special lighting, sewers, streets, irrigation, and drainage. This is 
a bond indebtedness that varies from county to county and within 
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each jurisdiction. For assessment purposes, the land and building(s) 
are usually appraised separately. The value of the building is usually 
determined by comparable sales verified by appraisers working for the 
county assessor’s office, by using a residence cost handbook, or rules 
covering unit-cost prices and rates of depreciation.


Proposition 13
Also known as the Jarvis/Gann Initiative after the two legislators who 
sponsored the bill, Proposition 13 was enacted in 1978 and has become 
the basis for our current property tax in California. It basically states 
that newly acquired real estate or new construction will be assessed 
according to the fair market value (FMV) at time of purchase and 
taxed at a maximum rate of 1 percent, which is also called the basic 
levy. Additionally, properties acquired before 1978 are reduced to the 
amount shown on the 1975 tax roll. Because bond issues vary within 
a county, additional taxes may be levied, up to an additional 1 percent 
and added to the basic levy, causing overall tax rates to vary within a 
county from 1 to 2 percent.


Another aspect of Proposition 13 is that the tax may be increased 
by up to 2 percent per year as long as the increase does not exceed the 
Consumer Price Index (CPI) increase. This 2 percent is the maximum 
the county assessor may increase the property’s value in any tax year. 
As revenue-starved as California has been for many years, the 2 per-
cent increase is pretty much guaranteed.


For example, a home was purchased for $400,000 one year ago 
and the taxes were assessed at 1.2 percent of value, or $4,800. The real 
value of the home may be higher, but for property tax purposes the 
new assessment of the property can only go as high as 102 percent of 
last year’s assessment, or $408,000. Assuming the overall tax rate was 
still 1.2 percent, this would only allow a tax increase of $96 to a total 
tax of $4,896.


One objective of Proposition 13 is to keep property taxes low. 
Under Proposition 13, certain transfers of title, such as the creation of 
revocable living trusts, cosigners for loan qualification purposes, and 
transfers between married couples (such as changing from joint ten-
ancy to community property), are exempt from reassessment. Other 
transfers, such as a sale, cause a reassessment of the property and, in 
most cases, probably increase the taxes. Keep in mind that as a real 
estate licensee you are not expected to be a Certified Public Account-
ant (CPA) and neither you nor your broker should assume that level 
of responsibility unless, of course, you both are willing to be legally 
held to that standard of care. The knowledge you acquire regarding 
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property taxes and other principles of accounting should be sufficient 
to allow you to make necessary referrals when the need arises.


Proposition 58
Proposition 58 provides that transfers of real property between spouses 
and transfers of the principal residence and the first $1,000,000 of 
other real property between parent and child are exempt from reas-
sessment. A child is defined by the code as a natural child, born of the 
parents, and stepchild or spouse of that stepchild when the relation-
ship of stepparent and stepchild exists, a son-in-law or daughter-in-law 
of the parent(s), or a child who was adopted by the age of eighteen. 
Proposition 193 subsequently extended exemption from reassessment 
to persons who inherit property from a grandparent. A grandchild can 
keep her grandparents’ assessed value for tax purposes.


A claim must be filed with the county assessor to receive this exclu-
sion. The transferee must certify in writing, and under penalty of per-
jury, that she is a parent or child of the transferor. A statement must 
also be made as to whether or not the property is the transferor’s 
principal residence. If the property is not the transferor’s principal resi-
dence and the full cash value of the real estate transferred (the taxable 
value on the tax roll immediately prior to the transfer date) exceeds the 
allowable $1,000,000 exclusion, the eligible transferee must specify 
the amount and allocation of the exclusion on the claim.


Proposition 60
Proposition 60 provides that qualified homeowners aged fifty-five or 
over and taxpayers who are severely and permanently disabled may 
transfer the current base year value of their present principal residence 
to a replacement residence (sell their current home and buy another 
one) with the following conditions:


•	 Both properties must be in the same county.
•	 The transferor must be at least fifty-five years old as of the date 


of transfer (closing date of the sale). If married, only one spouse 
must be fifty-five or older and must reside in the property; if co-
owners, only one co-owner must be fifty-five or older and must 
reside in the property.


•	 The original residence must be eligible for a homeowner’s exemp-
tion at the time of sale; however, if the replacement dwelling is 
acquired first, then the original resident of the replacement dwell-
ing must be eligible for the homeowner’s exemption after the 
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purchase as a result of the claimant’s occupancy as her principal 
residence.


•	 The replacement property must be purchased or newly con-
structed on or after November 6, 1986, and within two years of 
the sale of the original residence.


•	 If the replacement dwelling is purchased prior to the sale of the 
original property, the purchase price of the replacement residence 
must be equal to or less than the value of the original dwelling. 
If the replacement dwelling is purchased within the first year after 
the sale of the original dwelling, the value of the replacement 
dwelling may be 105 percent of that of the original dwelling. If 
the replacement dwelling is purchased within the second year, the 
replacement dwelling’s purchase price may be 110 percent of the 
original dwelling’s sales price.


For example, the preceding rule can be divided into two scenarios. In 
Scenario 1, the new home is bought first by the homeowner. In Scenario 
2, the homeowner sells the old home first and then buys the new one.


scenario 1 Buy replacement 
home at price equal 
to or less than that 
of old home.


Sell old home 
within two-year 
period. 


scenario 2 After sale Year 1 Year 2
On the sale of old 
home, the two-year 
period starts.


Purchase can be 
1.05 percent of sale 
price of old home.


Purchase can be 
1.10 percent of sale 
price of old home.


•	 The claimant or claimant’s spouse or any co-owner must not have 
been previously granted property tax relief as provided by this 
provision of law.


•	 Property tax relief under this section includes but is not limited to 
mobile homes, single-family residences, condominiums, projects, 
community apartment projects, cooperative housing corporation 
units or lots, and owner’s living units that are a portion of a large 
structure.


The following examples are actual scenarios that indicate a valid and 
an invalid transfer, for tax purposes, under Proposition 60.


Example 1. Replacement home acquired prior to sale.


•	 A replacement home was acquired on March 1 for $375,000.
 The old home was sold on November 12 for $325,000. This sale 


did not qualify for the Proposition 60 exemption as the replacement 
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home exceeded the 105 percent increase allowed. The maximum 
allowed acquisition price of the new home would only have been 
$341,250.


Example 2. Replacement home acquired after sale.


•	 The old home was sold on October 1 for $500,000.
 The replacement home was acquired on July 1 for $550,000. This 


sale qualifies because the replacement home was purchased within 
the second year after sale of the old home and did not exceed the 110 
percent rule.


Proposition 90
Proposition 90 is an extension of Proposition 60. Proposition 60 limits 
the purchase of the replacement home to the same county, whereas 
Proposition 90 allows the purchase of the replacement home in a dif-
ferent California county, if the recipient county has adopted Propo-
sition 90. Some counties that have adopted Proposition 90 are Los 
Angeles, Riverside, Orange, San Diego, and Kern. If the recipient 
county has not adopted Proposition 90, the homeowner is not eligible 
for the exemption, even if she met all of the requirements of Proposi-
tion 60.


Change-in-ownership statement
Any person acquiring an interest in property subject to local taxation 
must notify the county recorder or assessor by filing a change in own-
ership statement within forty-five days after the date of recording or, 
if the transfer is not recorded, within forty-five days after the date of 
transfer. Failure to do so will result in a penalty.


Exemptions
Many of the properties that are assessed are partially or wholly tax 
exempt. For example, many churches, all government and several non-
profit educational institutions, charitable organizations, and nonprofit 
charitable organizations are entirely exempt. Relief is also available in 
various forms to veterans, senior citizens, homeowners, and renters.


Homeowner’s Exemption
Each residential property that is owner-occupied on the lien date 
of March 1 receives an annual tax homeowner’s exemption of $7,000 
from the “full cash value” of the property. The homeowner need 
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apply only once for the exemption as long as there is no change 
in ownership or residency of the property for which the claim is 
being made. The property must be owner-occupied on or before 
March 1 to claim the exemption for the upcoming tax year begin-
ning on July 1. A homeowner is only allowed one tax exemption 
at a time; once this exemption has been filed, it remains in effect 
until terminated. An assessment plus a 25 percent penalty may 
be assessed if the assessor is not notified of a termination of an 
exemption.


veteran’s Exemption
California war veterans may receive a $4,000 exemption on the full 
cash value assessment of their homes. However, a person can take only 
one exemption at a time so she would not file for the lower veteran’s 
exemption if she qualifies for the higher homeowner’s exemption. A 
totally disabled veteran may be eligible for an exemption of the first 
$100,000 of value of her residence.


senior Citizen Property Tax Postponement act
The Senior Citizen Property Tax Postponement Act gives relief to 
homeowners that are at least sixty-two years of age as of January 1. 
The state of California pays all or part of the taxpayer’s property 
taxes for them. People who are blind or totally disabled and meet 
the income requirements are also eligible. The taxes are postponed 
and are not repaid until the property is sold or the homeowner 
sells the property. Taxes become a lien against the property and 
the homeowner pays 5 percent interest on the loan. However, on 
February 20, 2009, the governor signed Senate Bill X3 8, which 
immediately suspended the Senior Citizens Property Tax Deferral 
Program. This legislation prohibits the filing of claims for prop-
erty tax postponement and prohibits the controller from accepting 
claims filed after February 20, 2009. On September 28, 2014, the 
governor signed AB 2231 (Statutes of 2014, Chapter 703), which 
reinstates the State Controller’s Property Tax Postponement Pro-
gram with some revisions. This program will allow senior, blind, 
and disabled citizens with an annual household income of $35,500 
or less and 40 percent equity in their homes to apply to defer pay-
ment of property taxes on their principal residence. Under this bill, 
applications may be filed with the State Controller’s Office begin-
ning September 1, 2016. Applications will not be accepted prior to 
September 1, 2016.
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14.2 inCoME TaxEs
Our legislators often use the tax laws to affect public policy; therefore, 
the tax laws are always changing. As real estate professionals, we must 
stay up to date on any changes that occur as they can have a pro-
found effect on our clients. This section discusses income taxes as they 
relate to personal residences as well as business or investment property 
ownership.


Caution: As a real estate professional, you are licensed to assist cli-
ents in the purchase and sale of real estate. Unless you are also licensed 
as a tax professional and are willing to be held to that standard of care, 
you must be careful about the nature and extent of tax advice you 
give your clients. Overstepping the boundaries in this area can subject 
your client to huge tax penalties and financial losses and subject you to 
costly civil litigation.


Any advice you give must be immediately followed by a written 
statement, signed by the client, stating that she has not relied on any 
tax or legal advice that you have given and the transaction that she is 
involved in with you is contingent on the written approval of her tax 
and/or legal counsel.


Capital Gain Tax
The capital gain tax rates have changed rather drastically in the past sev-
eral years. The Internal Revenue Code (IRC) states that the tax treat-
ment of capital gains and losses depends on whether the gains and losses 
are long term or short term and on whether or not the taxpayer is a cor-
poration. For noncorporate taxpayers, the maximum tax rate on “net” 
long-term capital gains is lower than the top rate on ordinary income.


The main features of the income tax treatment of capital gains and 
losses are:


•	 Short-term capital gains and losses are netted, long-term capital 
gains and losses are netted, and then long- and short-term gains 
and losses are netted against each other (2602 et seq.). Further 
netting may be necessary if a noncorporate taxpayer has capital 
losses as well as long-term capital gain subject to differing maxi-
mum tax rates.


•	 Adjusted net capital gain is taxed at a maximum rate of 15 percent. 
Starting in 2008, taxpayers in the 15 percent or less tax brackets 
pay no long-term capital gain tax. If the adjusted net capital gain 
would otherwise be taxed at a rate below 25 percent if it were 
ordinary income, it is taxed at a rate of 5 percent (at a 0 percent 
rate for tax years beginning after 2007).
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•	 Gain realized through depreciation recapture is taxed at a maxi-
mum rate of 25 percent. Depreciation is not allowed on a primary 
residence and reduces sharply for taxpayers with an adjusted gross 
income of $100,000 or more. These figures change periodically 
so always tell your clients to consult their tax professional.


As most readers of this book will be involved primarily in the broker-
age of residential homes, let’s first take a look at the tax implications 
of owning a primary and/or a secondary home.


Primary Personal Residence
Special tax treatment is available for property that is considered to be a  
homeowner’s primary personal residence, or the residence that the tax-
payer lives in and occupies most of the time. A taxpayer may have only 
one personal residence, also referred to as her principal residence, at a 
time, and it may be a


•	 Single-family house
•	 Condominium
•	 Mobile home
•	 Cooperative housing
•	 Motor home
•	 Houseboat
•	 Trailer


If you live in one unit of a multiunit dwelling that you own, that unit 
is considered your principal residence. Tax benefits for that property 
are divided proportionately between those available as your principal 
residence and those available as income or investment property owned 
by you.


secondary Residence
A dwelling owned by a taxpayer that she occupies exclusively, but is 
not the dwelling that she occupies most of the time, is considered 
a secondary residence. One secondary residence receives favorable in- 
come tax treatment, but unlike a primary residence, a secondary resi-
dence does not qualify for universal exclusion treatment.


land
Vacant land cannot be considered a personal residence. A principal res-
idence that is located on a large parcel of land gives rise to the question 
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of how much of the land is used in conjunction with the principal 
residence and how much is used for other purposes. Any court-related 
tests have always looked to the intent of the taxpayer and the “reason-
able man” rule, rather than the amount of land involved.


universal Exclusion for Gain on sale of Principal Residence
A seller of a personal residence, regardless of age, who has owned 
and used the home as a principal residence for at least two of the 
five years immediately before the sale can exclude from taxation up to 
$250,000 of gain ($500,000 for married couples and other joint filers 
who meet certain conditions). The exclusion can be used only once 
every twenty-four months.


Married couples filing jointly in the year of sale may exclude up to 
$500,000 of the gain, provided one of the spouses owned the home 
for at least two of the previous five years; however, both spouses must 
have used the home as a principal residence for at least two of the pre-
vious five years. Failure to meet this second test results in a maximum 
of $250,000 gain being excluded from taxation.


The two-year occupancy requirement need not be continuous. As 
long as the total time the owners occupied the property as their prin-
cipal residence during the past five years met or exceeded twenty-four 
months, they qualify for the exemption, even if they rented the prop-
erty for a time during that period.


The federal universal exclusion of $250,000/$500,000 has also 
been adopted by California, so if the gain from a sale meets the federal 
criteria for exclusion from taxation, it is also excluded from California 
taxation.


Deductible versus nondeductible Home Buying Expenses
When someone buys a home, she usually pays about 2 percent of the 
purchase price in closing costs (less for cash buyers, because they do 
not pay loan fees or American Land Title Association [ALTA] lender’s 
title policy expenses). These expenses fall into one of the following 
three categories:


•	 Itemized deductions (deductible in the year of purchase)
•	 Expenses added to the property’s basis
•	 Nondeductible expenses


Itemized deductions include things such as prorated interest on a new 
loan, prorated property taxes paid at settlement, and loan origination 
fees (points). These are tax deductible and are shown on Schedule A 
of the buyer’s tax return.
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Expenses that add to the property’s basis are usually nonrecurring 
closing costs such as escrow and professional fees, pest control, home 
inspection fees, title insurance, appraisal fees, and notary and record-
ing fees.


Certain closing costs are neither a tax write-off nor a buying 
expense. Closing costs such as VA or FHA discount points, tax and/
or insurance impound accounts and homeowner insurance are neither 
a tax write-off nor a buying expense. One major difference between 
VA/FHA and conventional loans is that fees for VA/FHA loans are 
considered to be a form of service charge by the Internal Revenue 
Service (IRS) and are not an itemized deduction (Rev. Rul. 67297; 
Rev. Rul. 6865).


Building a Home
For taxpayers who build their own homes, the original basis is all of 
the related costs to acquire the land and build the structure, includ-
ing but not limited to land cost, permits, architectural and legal fees, 
building materials, and so forth. If the owners provide labor to help 
build the structure or other improvements, but do not actually pay 
themselves a fee for doing so, their labor is not tax deductible.


Buying an Existing Home
People who buy existing homes have an original basis equal to the pur-
chase price plus allowable costs. A taxpayer who is selling one home 
and buying another will end up with an adjusted basis. If asked, you 
should refer this person to a tax professional to make the calculation 
of the new adjusted basis.


inheriting a Home
A taxpayer who inherits a home receives it with a “stepped-up” basis 
equal to the fair market value at the time of the decedent’s death. An 
“alternative valuation date” can also be used and the licensee should 
refer the client to a qualified tax preparer for further information on 
this subject.


Business and investment Property
In this section, you will see that property held for investment or produc-
tion of income is treated differently with regard to taxation than one’s 
personal residence. A distinct difference is the concept of depreciation.
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Depreciation
All business and investment property has the ability to produce an 
income for the owner. Expenses are also associated with the owner-
ship of such property. With the exception of land, which doesn’t waste 
or depreciate, improved real estate held for business or investment 
does wear out. The government has made a special expense allowance 
available to owners of business and investment properties that makes 
an allowance for the replacement of the worn out or out-of-date 
improvements. This is called depreciation, although now we often use 
the term cost recovery system.


For purposes of depreciation, business and investment real estate 
can be divided into two distinct types:


1. Residential property. Residential property is essentially housing; 
it’s where we live and it includes every type of housing such as  
single-family homes, condominiums, duplexes, triplexes, and 
small and large apartment complexes.


2. Nonresidential property. Nonresidential property is any prop-
erty that does not provide housing for people and includes mini- 
storage complexes, office buildings, industrial plants, hotels, 
motels, and more. Raw land is also primarily commercial in nature 
until it is developed.


Since January 1, 1987, all investment or business property must 
use the straight-line method of depreciation, which is generally 
twenty-seven and a half years for residential property and thirty-nine 
years for nonresidential property. Both residential or nonresidential 
property owners have the option of using a forty-year depreciation 
schedule.


Property Basis
To fully understand the tax implications of investment properties, the 
licensee must understand the concept of basis. The three types of basis 
are original basis, depreciable basis, and adjusted basis. As a licensee, 
you should have a good understanding of how to compute a client’s 
basis; however, be reminded of the caveat stated earlier in this chapter 
about exceeding your ability in this matter and referring the client to 
a Certified Public Accountant or tax advisor.


The original basis is used to determine the depreciable basis and 
adjusted basis correctly. The depreciable basis is used to determine the 
amount of depreciation available to the taxpayer, if any. The adjusted 
basis, which changes over time, is required to calculate the gain or loss 
on a property when it is sold.
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original Basis
The original basis of a property is the sum total of its purchase price and 
the expenses associated with its purchase. When a client purchases an 
investment property, several things are included on the escrow closing 
statement and generally fall into the following four categories:


•	 Purchase price
•	 Operating expenses
•	 Acquisition expenses (nonrecurring closing costs)
•	 Nondeductible items, such as inspections


Purchase Price
Usually noted on the escrow statement as the total consideration, the 
purchase price is the amount actually paid for the property, exclusive 
of all other costs associated with the acquisition of the property. If the 
property is financed, the loan does not affect the basis.


operating Expenses
Operating expenses are usually recurring costs associated with running 
the property and include things such as painting, landscape mainte-
nance, interest, insurance, and property taxes. Loan origination fees 
are nonrecurring fees written off over the life of the loan, as compared 
to purchase-money loan fees for an owner-occupied residence, which 
is considered an advance interest payment and is deductible in the year 
of purchase. Loan origination fees are never added to the basis of a 
property except when refinancing.


Acquisition Expenses
Acquisition expenses are nonrecurring escrow costs, excluding loan 
acquisition fees that are incurred when acquiring a property. They are 
added to the purchase price to make up the original basis of the prop-
erty being acquired. 


The formula for determining original basis is stated as:


Original basis = purchase price + acquisition expenses


Depreciable Basis
The depreciable basis is defined as the original basis multiplied by the 
percentage of improvements to land. The two formulas for determin-
ing the depreciable basis are stated as:
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Depreciable basis = original basis − land value −  
depreciation taken


and


Depreciable basis = percentage of basis to improvements −  
percentage of basis to land


Investment real estate is composed of two values, land value and 
improvement value, or the value of the structure(s). Because the land 
is not depreciable, its value must be deducted from the total original 
basis to arrive at the depreciable basis (the improvements). The three 
methods of determining the percentage of improvements to land are 
the contract method, appraisal method, and assessed value method.


Contract Method
With this method, the buyer and seller decide on the value of the 
land and improvements and state those values in the purchase contract 
or escrow instructions. The determination of value must be “arm’s 
length” and meet the “reasonable person” test or it may be disallowed. 
It is advisable for a licensee to suggest that the owner seek professional 
help with this method prior to entering into a purchase agreement.


Appraisal Method
When using the appraisal method, the property owner hires a profes-
sional appraiser to appraise the property, breaking out the separate val-
ues of the land and improvements. This method may assign a higher or 
lower value to the improvements than the owner desires, so it is sug-
gested that this method be combined with the assessed value method 
to determine which one provides the taxpayer with the higher original 
improvements basis for depreciation purposes.


The adjusted basis is used as a basis for calculating net capital gain 
tax on the sale of all real estate, so it is important that homeowners and 
investors fully understand the relationship between the adjusted basis 
and the final sales price of a home or investment property. Calculation 
of the basis is affected by how the property was originally acquired. 
There are three different ways to acquire a property, and each presents 
the new owner with a different set of tax consequences.


1. Basis by purchase is the price paid for the property, as described 
earlier.


2. Basis by gift is the gift giver’s (donor’s) adjusted basis plus the gift 
tax paid, not to exceed the fair market value of the property at the 
time it was gifted.
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3. Basis by inheritance is generally the FMV of the property at the 
time of the owner’s demise.


Computing Capital Gain
The basis of a property is the beginning point for computing the net 
capital gain or loss on the final sale. Numerous adjustments to the 
basis are made during the ownership period; some, such as capital 
improvements, appraisal and legal fees at acquisition, title insurance, 
and sales costs on disposition, increase the basis, whereas accrued 
depreciation reduces it. The net result is the adjusted basis and the 
net capital gain or loss is the difference between the adjusted basis and 
the net sales price.


For example,


$1,000,000 Purchase price
+     20,000 Acquisition expenses
+     30,000 Capital improvements (roof, three water heaters)
$1,050,000
–     102,000 Accumulated depreciation
$   948,000 Adjusted cost basis
$1,500,000 Sales price
–      75,000 Sales costs
–    948,000 Adjusted cost basis
$    477,000 Total capital gain


Depreciation Calculation
The method of calculating depreciation changes periodically. It is rec-
ommended that you advise your client or customer to seek the advice 
of a Certified Public Accountant in this matter.


Depreciation recapture and capital gains depreciation recapture are 
calculated at different rates that are adjusted from time to time. Refer 
your client to a tax professional for these calculations.


Tax-Deferred Exchanges
IRC Section 1031, which is a part of the federal tax code, allows a tax-
payer who owns qualifying real estate to exchange that real estate for 
other qualifying real estate and defer some or all of the capital gains tax 
due until later if certain conditions are met. This act is correctly known 
as an Internal Revenue Code Section 1031 exchange or tax-deferred 
exchange, or simply a 1031 exchange, as it is referred to by real estate 
practitioners. California has a similar code section. IRC Section 1031 
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also allows for tax-deferred exchange of qualifying personal property 
that is used in business or trade. The actual code section is rather small 
and consists of only a few paragraphs; however, there is a huge vol-
ume of case law, such as the Mercantile Trust Decision and the Biggs 
Decision that have further defined its implications. If you plan to be 
involved in the marketing and sale of business and investment prop-
erty, you are well advised to study this code section and the case law 
that defines it in greater depth. See Chapter 16 for a detailed look at 
what being a commercial broker is all about.


California property has a long history of rapid appreciation or 
increase in value. Many owners wish to dispose of current property 
and obtain other property without paying the high taxes associated 
with doing so. The 1031 exchange allows those individuals to do so 
and defer the tax until a later date. This is really equivalent to a tax-
deferred loan from the government and gives the owner more money 
to invest in other property. Many owners who have refinanced one 
or more times find themselves in the position of having insufficient 
equity to pay the tax liability if they sell their property; however, they 
can still effect an exchange because they avoid the taxation issue.


A taxpayer who wishes to become involved in a 1031 exchange 
must first answer the following two questions:


1. Does the transaction qualify under IRC Section 1031?
2. Do the “numbers” (mathematics) of the transaction qualify in 


whole or in part?
•	 Do the equities balance?
•	 Is any “boot” given or received?
•	 What is the taxpayer’s basis in the new property?


Exchange Mechanics
In the past, exchanges involved three people or entities: the exchanger 
(the person who wanted to trade her property for another property 
on a tax-deferred basis), the seller (the owner of the property wanted 
by the exchanger), and the buyer (the person who wanted to buy 
the exchanger’s property). Once the exchanger found a property she 
wished to acquire and a buyer was found for her property, the rest 
was “paperwork” done at the escrow company or other exchange 
intermediary.


 In the late 1990s, the IRS issued a Revenue Ruling stating that 
an intermediary must be used to effect a tax-deferred exchange or 
it would be disallowed. An intermediary is a neutral third party that 
acts as a custodian and depository of all documents and monies relat-
ing to a tax-deferred exchange. Note: The intermediary must maintain 
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control over and receipt of any money received on behalf of the tax-
payer during the holding period or the taxpayer will be considered to 
have actual or “constructive” receipt of it and it will become taxable.


Although an intermediary acts much like an escrow, it is not neces-
sarily an escrow. The following example demonstrates how an inter-
mediary works.


A wants to exchange her property for another property owned by 
B. A lists her property for sale with a broker, subject to a 1031 tax-
deferred exchange. C wants to buy A’s property. A contracts to sell to 
C through an intermediary and contracts to buy from B through the 
same intermediary. C gives her money to the intermediary and gets a 
deed to A’s property from the intermediary. B deeds her property to 
the intermediary and gets money from the intermediary. A deeds her 
property to the intermediary and gets a deed to B’s property from 
the intermediary. Figure 14.2 shows a diagram of how the money and 
deeds pass through an intermediary in a tax-deferred exchange.


fiGuRE 14.2 Use of an Intermediary in a Tax-Deferred Exchange.


GETS DEED


GIVES DEED


BUYER


GIVES $


GETS $


INTERMEDIARY


GETS DEED


PROPERTY A


PROPERTY B


GIVES
DEED


(AND $)


Source: © 2015 OnCourse Learning
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The Equal-or-Up-Rule
For all capital gains taxes to be deferred in an exchange, the taxpayer 
may not receive any boot, defined as anything other than real estate 
received by the taxpayer through the exchange escrow. The only way 
to accomplish this is to trade equal or up in property value and loans. 
This is called the equal-or-up-rule.


If a taxpayer trades equal in value, but puts in cash and obtains a 
lower loan, she receives mortgage relief by receiving a smaller loan 
than the one she gave up, which is “boot” and is taxable if it is done 
through the exchange escrow. If the taxpayer trades down in value, 
but puts less cash (equity) into the new property and keeps the loan 
the same size as the one she gave up, then cash boot is received, which 
is taxable if received through the exchange escrow. A taxpayer who 
trades down and gets a smaller loan on the new property receives both 
mortgage relief and cash boot and is taxed on both. Note: A taxpayer 
who trades down, puts all of their equity from the demised property into 
the acquired property and obtains a smaller loan or no loan may find 
themselves in the position of having received “phantom income” in the 
form of mortgage relief, with no money to pay the tax on it.


The Entity Rule
Property may be held by four separate entities: individuals, partner-
ships, corporations, and limited liability companies (LLCs). The entity 
rule essentially states that the way a party holds title to property going 
into an exchange is the way the party must hold property coming out 
of an exchange.


The entity rule is not addressed in IRC Section 1031; it is one of 
the many revenue rulings made by the courts and is most used to inter-
pret whether or not a tax-deferred exchange is really a step transaction. 
A step transaction is one in which the entity effecting the exchange 
is really attempting to end up with the “received” exchange property 
held by a different entity than the one that entered into the exchange.


For example, A and B decide to form a corporation and run a busi-
ness. Each of them owns a small building and they decide they would 
like their new corporation to reside in a larger building where they 
will conduct their business. A and B sell their properties subject to a 
tax-deferred exchange and they acquire a large building in the name 
of their corporation through the exchange. Because they sold as indi-
viduals and acquired as a corporation, the IRS disallows the exchange 
as a step transaction. If they acquired the new building as individual 
co-owners, the transaction would be a valid exchange.
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The investment Property Rule
The investment property rule comes from IRC Section 1031(a)(1) 
and states in general that no gain or loss shall be recognized on the 
exchange of property held for productive use in a trade or business 
or for investment if such property is exchanged solely for property of 
like kind that is to be held either for productive use in a trade or busi-
ness or for investment. This precludes tax deferment for the trade of a 
personal residence for business or investment property as they do not 
meet the like-kind rule.


IRC Section 1031(a)(2) lists the following nonqualifying excep-
tions to this rule:


•	 Certificates of trust or beneficial interests.
•	 Stock in trade or other property held primarily for sale.
•	 Contractual rights.
•	 Partnership interests.
•	 Stocks, bonds, or notes.
•	 Other securities or evidence of indebtedness or interest.


Taxpayers and the IRS are constantly battling over how an investment 
is classified. The only test the courts seem to give any credibility to is 
the intent and actions of the taxpayer. If a taxpayer turns over several 
properties a year for profit, the IRS will likely deem her a dealer and 
the properties will probably be deemed inventory. To meet the invest-
ment property rule, a property must be held for about two to three 
years to show the intent of investing.


Note that in any exchange where the “up-leg” property owner is 
not reinvesting, the exchange can be valid for one party and not for 
the other.


like-Kind Rule
Exchanges of property must observe the like-kind rule. Property is cat-
egorized as either real or personal property and neither is considered 
like kind for tax-deferred exchange taxation purposes.


The like-kind nature of personal property is sometimes difficult 
to determine as it must have the exact same nature or character. For 
example, Reg. 1.1031(1)-1(c0)(1) states that no gain or loss is recog-
nized if a taxpayer exchanges property held for productive use in her 
trade or business, together with cash, for other property of like kind 
for the same use, such as an automobile to be used for a like purpose.


Overall, the definition or test of like-kind status is much more nar-
rowly defined for personal property than it is for real property. For real 
property, like-kind property is any piece of qualifying real property 
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exchanged for any other piece of qualifying real property. IRC Section 
1032(a) states clearly that like-kind refers only to the nature or charac-
ter of the property and not its grade or quality and includes improved 
and unimproved land.


It should be noted that vacant land; improved real estate, such as 
office buildings, apartment houses, farms, and orchards; and leases 
with thirty or more years remaining at the time of the exchange 
(including all options) and mineral rights (if considered real property 
by the state) are all considered qualifying real property.


The no-Choice Rule
If an exchange qualifies as an exchange, it must be treated as an ex    -
change. Any gain must be deferred if the transaction was structured as an 
ex  change. Simply stated, the no-choice rule says an exchanger who quali-
fies for a 1031 tax-deferred exchange cannot recognize the gain or loss.


The no-loss Rule
The no-loss rule, which comes from IRC Section 1031(a)(1), is used 
in conjunction with the no-choice rule and states that if a real estate 
transaction qualifies as a tax-deferred exchange, a loss cannot be recog-
nized and losses must be deferred along with gains.


The Delayed Exchange
IRC Section 1031(a)(3) allows a “delayed exchange” as long as the 
following criteria are met: Requirement that the property be identified 
within 45 days after the relinquished property closes escrow and that 
the exchange be completed not more than 180 days after transfer of 
exchanged property—“for purposes of this subsection, any property 
received by the taxpayer shall be treated as property which is not like-
kind property if:


a. Such property is not identified as property to be received in the 
exchange on or before the day which is 45 days after the date on  
which the taxpayer transfers the property relinquished in the 
exchange.


B. Such property is received after the earlier of:
i. The day which is 180 days after the date on which the taxpayer 


transfers the property relinquished in the exchange.
ii. The due date (determined with regard to extension) for the 


transferor’s return of the tax imposed by this chapter for the 
taxable year in which the transfer of the relinquished property 
occurs.”
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The following diagram shows the ramifications of the delayed ex change 
rule:


45 days to


designate potential


property


April 15–August 15


File an extension


180 days to


close escrow


on new property


Exchange analysis
To analyze an exchange, the following computations must be made:


•	 Compute the realized (indicated) gain. This is the potential taxable 
gain and is found by subtracting the adjusted basis and exchang-
ing costs from the FMV.


•	 Balance the equities. Subtract the loan amount from the FMV for 
each property and then determine who will pay boot to whom. 
Boot is anything received by a taxpayer in an exchange other than 
like-kind property and includes personal property, cash, and mort-
gage relief.


•	 Determine the recognized gain. This is the gain that will actually 
be taxed, if any.


•	 Determine the new depreciable basis. Caution: Calculating the 
new depreciable basis after an exchange is a task that is now well 
beyond the expertise of nearly all real estate licensees. A taxpayer 
who has exchanged several times may have as many as three differ-
ent depreciable basis calculations. Refer your clients to tax profes-
sionals for this calculation.


The foregoing has been included to give you an idea of the com-
plexity of an IRS tax-deferred exchange. Should you wish to make 
this your specialty, more extensive study would be recommended. As 
an alternative, many title and escrow companies have their own IRS 
1031 divisions and will work with your commercial customers who 
are interested in pursuing such an exchange. This is definitely an area 
requiring professional and legal expertise.


installment sales
California property has increased in value tremendously and own-
ers who purchased property in past years may be reluctant to sell it 
because they will be subjected to significant capital gain taxes.


BK-OCL-HERD_SOUTHSTONE-150131.indb   480 7/10/2015   5:23:03 PM








48114.3 Tax Shelter


Paying the full tax on their gain on the sale in one year could sub-
ject them to taxes so large it would discourage many investors from 
investing in real estate.


The use of an installment sale allows the investor to spread the tax-
able gain over two or more tax years. Licensees and investors should 
be aware of the following issues concerning the use of the installment 
method of reporting deferred-payment sales:


•	 The total tax to be paid in any one year may be reduced by spread-
ing the payment amount, and thus the gain, over two or more 
years.


•	 The seller does not pay the entire tax until after receiving the 
entire sales price.


•	 All depreciation recapture income is recognized in the year of sale, 
whether or not the principal is received in that year. The 30 per-
cent rule, contained in the old tax law, was repealed and a seller 
may now receive any amount of sales proceeds (less than 100 per-
cent) in one year and still qualify for an installment sale.


•	 Mortgage over basis is considered a payment in the year of sale.
•	 The seller pays the tax in future years with cheaper, inflated dollars.
•	 The installment sale method is automatic unless the taxpayer elects 


not to have the installment treatment apply.
•	 Because of our progressive tax system, where higher income is 


taxed at higher rates, spreading the gain over a number of years 
could mean that the gain would be taxed at a lower rate.


sale-leaseback
Sellers who wish to remain in a property they own and continue doing 
business at that location can do so and free up working capital at the 
same time by entering into a sale-leaseback arrangement with a buyer. 
By selling and becoming a lessee, the former owner can usually write 
off all lease payments as an operating expense while enjoying the use 
of 100 percent of the cash proceeds that used to be equity in the 
property.


14.3 Tax sHElTER
In the previous section, we discussed the depreciation allowance avail-
able to certain taxpayers who own certain types of investment real 
estate. The tax code also allows homeowners to shelter some of their 
income by allowing certain deductions. A buyer becomes eligible for 
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these benefits as soon as the deed is recorded in her name or when 
she has assumed “the benefits and burdens of ownership,” whichever 
occurs first. To be eligible for these tax benefits, a person must be the 
legal or equitable owner of the property.


The term equitable owner refers to a taxpayer who has purchased a 
property on a land contract or contract of sale and has equitable inter-
est in title while not yet holding legal title. The tax law states that the 
person who has equitable ownership of the property is considered the 
lawful recipient of any available tax benefits.


Owners may write off mortgage interest and real property taxes in 
the year they are paid. If a person has an impound account, where a 
lender pays the property taxes for the owner, payments made into the 
impound account are not deductible; only payments by the lender to a 
real property tax agency are deductible. If an owner pays her property 
taxes directly to the taxing agency, they are deductible when paid by 
the owner.


Home interest
The Taxpayer Relief Act of 1997 placed certain restrictions on inter-
est deductions. Only interest paid on a person’s primary residence or 
second home is deductible as mortgage interest; interest paid on any 
additional secondary homes will be considered personal interest and is 
not tax deductible.


Qualifying homes that are financed have what is known as qualified 
residence interest or home mortgage interest. The two types of home 
interest are acquisition indebtedness and home equity indebtedness 
(or equity indebtedness).


acquisition indebtedness
The term acquisition indebtedness is defined as any indebtedness 
incurred while acquiring, constructing, or substantially improving any 
qualified residence and secured by such residence. The acquisition 
indebtedness is the starting point of loan deductibility. It is important 
for a licensee to know how to determine the acquisition indebtedness 
for a client because the acquisition loan balance is crucial in determin-
ing the qualified residence deductibility.


Acquisition indebtedness is limited to a total of $1,000,000 on 
both the primary and second residences.


For example, a taxpayer owns a home in Lake Tahoe, which is her 
primary residence with a loan of $700,000; a condominium in San 
Francisco, which is her secondary home, with a loan of $450,000; and 
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a condominium in Maui, Hawaii, with a loan of $300,000. The inter-
est on the condominium is not deductible at all unless the property 
was used as qualifying investment property. The total loans on her 
primary and secondary homes total $1,150,000. Only the interest on 
the first $1,000,000 is a tax deduction.


Keep in mind that the acquisition indebtedness changes each time a 
payment is made, assuming the loan is not an interest-only loan, and 
the acquisition indebtedness loan decreases with time.


The acquisition indebtedness may be increased by financing sub-
stantial improvements to the property. For example, if a person pur-
chased a residence for $400,000 with a loan of $300,000 and paid the 
loan down to $290,000 in three years, then remodeled the kitchen by 
financing $50,000, the adjusted basis at the time would be $450,000 
($400,000 + $50,000); the acquisition indebtedness would be 
$340,000 ($290,000 + $50,000). This would involve obtaining a new 
second loan or equity line of credit and would not involve refinancing 
the existing first loan.


The acquisition indebtedness may be refinanced to take advan-
tage of lower interest rates or other more favorable financing con-
ditions such as shorter or longer amortization periods. However, 
the acquisition indebtedness is limited to the original loan amount 
plus any secondary financing obtained to improve the property 
substantially.


Equity indebtedness
Home equity indebtedness refers to loans made using the home as 
security, for purposes other than purchase or home improvement. 
Equity indebtedness is any indebtedness not classified as acquisition 
indebtedness that is secured by a qualified residence (a person’s home) 
to the extent that the aggregate amount of such indebtedness does 
not exceed the FMV of such qualified residence minus the acquisi-
tion indebtedness of such residence. The aggregate amount treated 
as home equity indebtedness for any period cannot exceed $100,000 
for the interest to qualify as a deductible expense. In other words, the 
equity indebtedness is limited to the lesser of $100,000 (whether or 
not there is one loan or multiple loans) or the FMV less the acquisition 
indebtedness.


For example, a woman owns a home with a FMV of $500,000. The 
acquisition indebtedness is $300,000. She can obtain a home equity 
loan of $150,000; however, only the interest on the first $100,000 is 
deductible and the interest on the remaining $50,000 is considered 
nondeductible consumer interest.
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Points
Although points (loan origination fees) incurred when acquiring a 
home are deductible in the year of purchase, tax deductions taken 
for points incurred when refinancing must be amortized over the life 
of the loan. The only exception is if the loan is used to make home 
improvements, the points may be used as a tax deduction in the year 
they are paid.


Determining Gain
When someone sells her home, the escrow closing statement shows 
a number of expenses. Some of these expenses are nondeductible 
expenses and some are allowable deductions. Prorated mortgage inter-
est and property taxes are deductions, whereas title insurance, escrow 
fees, brokerage fees, and other one-time charges are selling expenses 
and are used to reduce the capital gain.


To calculate the gain on the sale of a residence, taxpayers need the 
following information:


•	 The sales price
•	 The adjusted basis
•	 The selling expenses


The equation used to compute gain is:


Gain = selling price − selling expenses − adjusted basis


Types of Gain
The four ways to categorize any gain realized on the sale of a capital 
asset include:


1. Realized gain (or loss)—When a home is sold, a gain or loss is 
generally realized and a taxable event usually occurs.


2. Recognized gain—The part of the realized gain that becomes tax-
able is called recognized gain. Losses on a personal residence can-
not be recognized and cannot be used as a tax deduction.


3. Deferred gain—The part of the realized gain that may be post-
poned from recognition is deferred gain, and the taxpayer may 
elect to postpone payment of it.


4. Excluded gain—The part of the realized gain for which there is 
no tax obligation is the excluded gain. Excluded gain can be used 
with a personal residence up to $250,000 for a single taxpayer and 
$500,000 for a married couple filing jointly.
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Realized gain is the total of the recognized gain, deferred gain, and 
excluded gain.


Realized gain may be partially or wholly recognized or excluded. 
Taxes are paid only on the recognized gain. When a home is sold, nonex-
cluded realized gain must be recognized and the taxpayer must pay taxes 
on it. If the seller meets the two-out-of-five-year occupancy requirement, 
the gain will likely be excluded from taxation entirely. If the occupancy 
requirement is not met or the profits exceed the exclusion amount, the 
gain or the portion exceeding the exclusion will be taxable.


For example, Mr. and Mrs. Hays sold the home they have lived 
in for the past twelve years for $860,000. Their selling costs were 
$60,000 and at the time of sale their basis was $300,000. The follow-
ing calculations would be used to calculate their gain:


Sales price  $860,000 Net sales price $800,000
Selling costs  −60,000 Adjusted basis −300,000
Net sales price  $800,000 Realized gain $500,000


Realized gain = recognized gain + excluded gain
      $500,000 =          $0            + $500,000 *


*Taxable gain of $500,000 (married filing a joint return) or 
$250,000 (single taxpayer) is excluded from taxation.


All homes are considered capital assets; therefore, any recognized 
gain on a home will be taxed at the applicable capital gains tax rate. 
In this example, the exemption equaled the realized gain so there was 
no tax due. If Mr. and Mrs. Hays had a $600,000 realized gain, they 
would have a $100,000 recognized gain. Since they owned the prop-
erty for more than one year, their gain is taxed at the long-term rate. 


Home improvements
All homeowners are well advised to systematically record amounts 
spent for home improvements and to keep the receipts in a safe place. 
Most homeowners are unaware of the tax benefits associated with 
keeping good records of qualified home improvements made to their 
homes throughout the years. These improvements may be added to 
the homeowner’s basis and will increase the basis and reduce any tax 
owed at the time of sale. The adjusted basis is equal to the original 
basis plus home improvements.


Adjusted basis = original basis + qualified home improvements


The IRS defines improvements differently for owner-occupied homes 
than it does for investment properties, and homeowners generally have 
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little understanding about what items are classified as home improve-
ments. Some examples of home improvements are:


•	 New flooring
•	 Heating and air-conditioning unit replacements
•	 Installation or removal of partitions
•	 Replacing or moving electrical wiring
•	 New roof
•	 Room additions
•	 Patios and/or pools
•	 Fencing and landscaping
•	 Plastering or strengthening walls
•	 Installation of or adding to a sprinkler system


Maintenance items are not home improvements and do not add to a 
property’s basis. Some examples are:


•	 Replacement of built-in appliances
•	 Painting
•	 Carpeting
•	 Papering
•	 Drapes
•	 Furniture


Note: These items are considered operating expenses if the property is 
a rental property and may be expensed in the year paid.


Relief for “forced” sales
Taxpayers who fail to meet the once-every-two-years rule may find 
that a relief provision applies to them if certain conditions apply. If a 
taxpayer’s failure to meet the provision is a result of the home being 
sold due to a change of the place of employment, health status, or 
other unforeseen circumstances, to the extent provided by the regula-
tions, the taxpayer may be entitled to a partial exclusion. Under these 
circumstances, the excludable portion of the gain that would have 
been tax free had the requirements been met, is based on the relation-
ship that (a) the aggregate periods of ownership and use of the home 
by the taxpayer as a principal residence during the five years ending on 
the sale date or (b) the period of time after the last sale to which the 
exclusion applied and before the date of the current sale, whichever is 
shorter, bears to the aggregate two-year, owner-occupied period.


The law does not specify whether the computation should use days 
or months.
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For example, if someone has lived in a home for eighteen months 
and, because of health reasons must be moved to a rest home, she 
fails to meet the two-year test. However, because the move is health 
related, the homeowner is probably entitled to a prorated amount 
of exclusion based on the formula stated earlier. Eighteen months is 
75 percent of the twenty-four months required so the homeowner is 
allowed to exclude 75 percent of her gain, up to the $250,000 limita-
tion for a single person.


other Tax shelter issues
Depreciation is shown as an expense for income tax purposes and can 
therefore somewhat reduce the tax liability of a real estate investor and 
could result in a “paper loss” even though the property has an actual 
positive cash flow.


Taxpayers can use real estate operating losses (passive losses) to off-
set real estate income without limit. Real estate losses can also be used, 
with limitations, to offset active income such as wages.


Taxpayers with an adjusted gross income of less than $100,000 can 
use real estate losses (which are considered passive losses) to shelter 
up to $25,000 of their active income. Taxpayers will see their eligibil-
ity for passive losses rapidly decrease as their adjusted gross income 
exceeds $100,000. As the passive loss rules change from time to time, 
always refer your clients to a competent tax advisor for any passive loss 
calculations.


Real estate professionals can use passive losses from investment 
property to offset other income without any limitations if they meet 
specific criteria, which include devoting at least 750 hours during the 
tax year to property management activities.


If investors do not actively manage their properties (active manage-
ment includes hiring a property manager), they are precluded from 
sheltering active income. Because investors have no management 
responsibilities in investments, such as limited partnerships and triple 
net lease properties (where the lessee pays the stipulated rent plus insur-
ance, taxes, and all property expenses), the investor cannot use such 
losses to shelter active income.


14.4 foREiGn invEsTMEnT in REal  
PRoPERTY Tax aCT (fiRPTa)
Before 1985, a “foreigner” or foreign person (a person who is neither a 
U.S. citizen nor a U.S. resident alien who is in the United States on a 
temporary visa and does not pay income tax) could purchase property 
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in the United States, later sell it for a profit, then move out of the 
country without paying any income tax on the profit made from the 
sale. It is almost impossible to collect taxes from such an individual, 
so in January 1985, the U.S. Congress passed the Foreign Investment 
in Real Property Tax Act (FIRPTA). California passed a similar law, 
which we will refer to as CAL-FIRPTA. See Figures 14.3 and 14.4.


federal Withholding
FIRPTA generally requires that a buyer withhold estimated taxes 
equal to 10 percent of the sale price in transactions involving real 
property in the United States that is sold or exchanged by a foreign 
person. In addition, CAL-FIRPTA requires that a buyer withhold 
estimated taxes equal to one-third of the amount required to be held 
under FIRPTA, or 3⅓ percent of the sales price. The 10 percent 
estimated withholding must be reported and paid to the IRS within 
ten days after the close of escrow. If the buyer fails to withhold the 
estimated taxes and the seller fails to pay taxes on the sale, the buyer 
is subject to the lesser of a penalty equal to 10 percent of the pur-
chase price or the seller’s actual tax penalty plus interest and penal-
ties. A licensee’s obligation to secure the proper affidavit cannot be 
overstressed. 


For personal residences, FIRPTA applies only to sales prices of 
$300,000 or more. When a buyer signs an affidavit (see Figure 14.3) 
stating that she plans to use the property as a personal residence and 
the purchase price is less than $300,000, the buyer is relieved of any 
duty to withhold estimated taxes.


All other property of any type requires withholding when a foreign 
person sells the property (see Figure 14.4). If, for instance, a foreign 
person owns a neighborhood retail center and sells it for $3,000,000, 
then $300,000 must be held for the federal government and an addi-
tional $100,000 for the state of California.


There are times when a foreign person owns property with one or 
more U.S. citizens. In this instance, the amount of withholding must 
be prorated to reflect the amount of capital invested by each person. 
If, for instance, a foreigner and two other people who are U.S. citizens 
sell a property, withholding is prorated at 33⅓ percent. In this exam-
ple, this would require FIRPTA withholding of $100,000 and CAL-
FIRPTA withholding of $33,333.


“Withholding under Section 1.1445(a) may be reduced or 
eliminated pursuant to a withholding certificate issued by the IRS 
in accordance with the rules of this section. Your “foreign” seller 
must allow six to eight weeks to receive the IRS certificate, so plan 
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fiGuRE 14.3 Buyer’s Affidavit.


Source: Reprinted with permission of California Association of REALTORS®
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fiGuRE 14.4 Seller’s Affidavit of Nonforeign Status.
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Source: Reprinted with permission of California Association of REALTORS®
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carefully. Even if a foreign person is selling within the scope and 
acceptable limits of the two-out-of-five-years rule, which would make 
the transaction exempt from taxation, she must still get an IRS with-
holding statement to avoid having funds withheld. The burden of 
knowing whether or not the seller is a foreign person falls on the 
buyer; however, a few measures will relieve the buyer of the obliga-
tion to withhold. One way is to have the seller provide the buyer with 
an affidavit of nonforeign status. The seller must also provide a U.S. 
taxpayer identification number (usually a Social Security number) to 
the escrow agent and state, under penalty of perjury, that she is not a 
foreign person.


California Withholding
As previously stated, California has adopted its own law, known as 
CAL-FIRPTA, which covers real property sales by foreign persons 
who are neither U.S. citizens nor U.S. resident aliens. Since January 
1, 1991, when California real property is sold, if the seller’s last known 
street address is located outside of California (except for partnerships), 
the buyer must withhold 3⅓ percent of the selling price if certain con-
ditions are not met. An exemption from withholding exists if any of 
the following conditions are present:


•	 The sales price of the California property is $100,000 or less.
•	 The seller is a bank acting as a trustee of a deed of trust.
•	 The buyer does not have written instructions from the real estate 


person.
•	 The seller receives a homeowner’s property tax exemption in the 


taxable year in which the transfer of title occurs.
•	 The seller is a partnership.
•	 The property is being acquired in foreclosure by a corporation.


Both the buyer who fails to withhold and the escrow officer who 
fails to provide written notice of the withholding requirements are 
subject to penalties of $500 or 10 percent of the amount required to 
be withheld, whichever is greater.


The buyer is the one who is required to withhold; however, the 
seller can request a waiver from withholding or a reduced amount 
of withholding by submitting a written request on California Form 
597-A, the Application for Withholding Certificate for Disposition by 
Nonresidents of California Real Property Interests, to the Franchise 
Tax Board (FTB). The form must be filled out completely and must 
include the seller’s full name(s), Social Security number or California 
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corporation number, and all pertinent facts to support no withholding 
or withholding at a rate less than 3⅓ percent. The FTB will usually not 
allow a waiver or reduction unless there appears to be little or no tax-
able gain on the transaction.


On a tax-deferred exchange of California real property by a 
nonresident, withholding is required unless a waiver is granted or 
the seller signs a statement that she will file a California tax return 
at year-end to report the transaction. If boot is received by the 
seller in a 1031 exchange, withholding is required at the rate of 7 
percent.


If a nonresident sells a property using the installment method, the 
FTB will allow periodic payments of withholding in accordance with 
the terms of the installment sale agreement provided the buyer and 
seller request special arrangements by requesting a waiver on Form 
597-A.


Summary
Real estate taxes are ad valorem, or “according to value,” taxes. Prop-
erty is reassessed when sold and a supplemental tax bill is sent to the 
new owner. Property is taxed for the basic levy at a maximum rate of 1 
percent of its FMV. The assessed tax cannot increase more than 2 per-
cent per year. Additional special assessments can be added up to 1 per-
cent of the property’s FMV. The homeowner’s exemption is $7,000 
from the assessed valuation. There is also a veteran’s exemption of the 
first $100,000 for totally disabled veterans.


Property transfers between family members may be exempt from 
reassessment if certain conditions are met. Taxpayers over fifty-five 
years of age may sell their primary residence and buy a replacement in 
the same county with certain restrictions and keep the assessed valu-
ation of their old property (105 percent/110 percent rule). This can 
be extended to other counties if the recipient county has agreed to it 
(Proposition 90).


Some low-income and disabled senior citizens may have their 
property taxes postponed until they pass away or no longer occupy 
the property. Depreciation is a noncash expense for tax purposes that 
applies to the improvements of income, business, and investment 
property and is considered a return of the investment, whereas cash 
flow is considered a return on the investment. Any gain on sale is 
taxed on the difference between the net sales price after deducting 
selling expenses and the adjusted basis. Depreciation schedules are 
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twenty-seven and a half years for residential property and thirty-nine 
years for nonresidential property. A taxpayer may elect a forty-year 
cost recovery period.


A taxpayer can defer gains on the sale of business or investment 
property by use of a 1031 tax-deferred exchange. The property 
must meet the like-for-like rule and the taxpayer would be taxed 
on any boot (money, personal property, or debt relief) received 
through the exchange. A delayed tax-deferred exchange is possi-
ble if the taxpayer identifies the “new” property within 45 days 
after transferring the “old” property and closes escrow on the new 
one within 180 days of the transfer or by the end of the next tax 
accounting period.


Installment sales allow a taxpayer to spread any gain over more 
than one tax year, which could result in a lower tax bracket for the 
investor when each installment of the gain is reported and paid.


A sale-leaseback allows a seller to gain the use of 100 percent of 
the capital that was tied up as equity, whereas the new lease payments 
would be fully deductible as a business expense.


Residential property owners may deduct the acquisition indebt-
edness interest on a first loan of up to $1,000,000 for primary and 
secondary residences (combined), as well as the interest on second-
ary financing equity indebtedness loans up to $100,000. The capital 
gain on an owner-occupied residence is determined by deducting 
the adjusted cost basis (cost plus qualifying improvements) and the 
selling expenses from the sales price. Many changes have been made 
to the tax laws as they apply to real estate in recent years. One of 
the most significant changes is the once-every-twenty-four-months 
exclusion of up to $250,000 for single taxpayers and $500,000 for 
married homeowners filing jointly, from taxation for gain on the sale 
of a principal residence. To qualify, the property must have been 
the principal residence for two of the last five years (not necessarily 
sequentially).


Capital gains have a long- and short-term tax rate. The long-term 
rate is for properties held for over one year, whereas short-term capital 
gain is for properties sold within a year after acquisition, and are taxed 
at ordinary income rates. Depreciation recapture is generally taxed at 
a different percentage.


The buyer is responsible for withholding 10 percent of the 
sales price of a property purchased from a foreign national to 
meet the federal FIRPTA requirements and 3⅓ percent to meet 
California requirements unless the transaction is exempt from such 
withholding.
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Important Phrases and Terms


1031 exchange
Ad valorem taxes
Basis
Boot
Deferred gain 
Depreciation recapture
Entity rule
Equal-or-up-rule 
Equity indebtedness 
Excluded gain 
Foreign person
Homeowner’s exemption
Installment sale 


Intermediary 
Like-kind rule 
Original basis 
Primary personal residence
Proposition 13
Proposition 58
Proposition 60
Proposition 90
Special assessments 
Supplemental tax bill 
Tax-deferred exchange
Triple net lease
Veteran’s exemption


Class Discussion Topics
1. Diagram a three-party exchange using an intermediary.
2. Compute the adjusted basis when the original basis was $580,000, 


qualifying improvements to the property totaled $46,000, and 
depreciation taken was $44,290.


3. You just closed escrow on a rental home that you now own. 
Escrow closed on March 1. The first installment of the property 
taxes ($2,800) was paid by the sellers in December and you were 
credited with two months of taxes in escrow. How much property 
tax will you have to pay by the April deadline, and why? If the old 
assessment was $325,000 and you paid $600,000 for the prop-
erty, how much will your supplemental tax bill be?


4. Your clients, a married couple, are selling their home and buying 
another through you. They paid $250,000 for the home and have 
put $25,000 in qualified improvements into it. They have lived 
there for five years. If they sell the home for $700,000, what, if 
any, capital gains tax will they be liable for?


5. Your client, who is in the top income tax bracket, purchased an 
investment property ten months ago. It has appreciated $400,000 
since she purchased it, but she hates owning it due to demanding 
tenants, and wants to sell it right now. How would you advise her, 
and why?
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Chapter 14 Quiz


1. What did Proposition 90 provide for?
a.  Property tax assessment set at a 


maximum of 2 percent of FMV.
b.  Old property assessed valuation 


moved to new house in the same 
county for people over fifty-five years 
old.


c.  Old property assessed valuation 
moved to new property in a differ-
ent county for people over fifty-five 
years old.


d.  Property tax of old home moved  
to new home if over forty-five  
years old.


2. What did Proposition 13 provide for?
a.  It set assessments for property 


acquired before 1978 back to the 
value shown on the 1970 tax roll.


b.  It set a standard tax rate for middle 
income taxpayers.


c.  It set a maximum tax increase of 3 
percent a year.


d. It set a maximum tax rate.


3. Depreciation for a commercial prop-
erty uses which of the following?
a.  Twenty-seven-and-a-half-year table
b.  Stratified depreciation method
c.  Accelerated Cost Recovery Method
d. Thirty-nine-year table


4. Which of the following is required to 
have a valid tax-deferred exchange?
a.  The exchange property must be 


identified in writing within ninety 
days after the taxpayer relinquishes 
her property.


b.  The sale must be completed within 
ninety days after the taxpayer relin-
quishes her property. 


c.  Any “boot” received will be tax-
able on the sale of the replacement 
property.


d.  An intermediary must be used.


5. The advantage of a sale-leaseback to a 
business owner is
a.  the property continues to appreciate.
b.  the property taxes are a tax 


deduction.
c.  the loan interest payments are fully 


tax deductible.
d.  100 percent of the equity is freed 


up to use for business expansion or 
other use and the new lease pay-
ments may be 100 percent deduct-
ible as a business expense.


6. Which of the following is not consid-
ered “boot” received in a tax-deferred 
exchange?
a.  Any cash received by the 


intermediary.
b.  Net mortgage or loan relief.
c.  Mortgage boot given for mortgage 


boot received.
d.  An apartment building for a hotel.
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7. Real estate professionals can use losses 
from investment property to offset 
other income if they devote at least 
_____ hours during the tax year to 
property management activities.
a. 1,000
b. 750
c. 500
d. 250


8. Bill bought an apartment house for 
$1,000,000. He had $25,000 in acqui-
sition costs that added to his basis. The 
tax bill shows the land at 35 percent of 
value. What is his original basis?
a. $666,250
b. $1,000,025
c. $1,000,000
d.  Not enough information to compute


9. Depreciable basis is
a.  original basis divided by improve-


ments to land.
b.  original basis times land value.
c.  original basis less land value.
d.  land value plus original basis.


10. Acquisition expenses are
a.  nonrecurring closing costs less loan 


acquisition fees.
b.  purchase price less operating 


expenses.
c.  listing broker commissions.
d. insurance premiums.
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sTuDEnT lEaRninG ouTCoMEs
Upon completion of this chapter, the student will be able to:
•	 Design a seller advertising program.
•	 Compare and contrast advertising and marketing plans.
•	 Practice the AIDA approach to advertising and marketing.
•	 Locate and identify client and customer sources.
•	 Evaluate Internet and e-mail as a venue for advertising.
•	 Define and recognize false and misleading advertising.
•	 Recognize violations of Regulation Z.
•	 Describe and identify violations of Article 12 of the NAR Code of 


Ethics.
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15
CHAPTER	


15.1 aDvERTisinG anD MaRKETinG
Advertising is the process of calling attention to something to arouse a 
desire to buy the product or service being promoted. Marketing is the 
process of creating a favorable or positive image of a particular product or 
service. Although the two disciplines are close in nature and more often 
than not go hand in hand to win the customer, they are also different.


advertising
Although the real estate industry could not exist without advertising, 
the venues available to real estate brokers to promote properties, their 
companies, and licensees are rapidly changing. Real estate advertising 
is generally divided into two major types: specific advertising and insti-
tutional advertising. Institutional advertising and marketing are quite 
similar in nature.


Specific advertising is concerned with immediate results. It describes 
a particular property or subdivision and suggests to the customer that 
she must see it immediately. This type of advertising usually lists sev-
eral key features of the property to create a desire for more knowledge 
in the consumer’s mind.


institutional advertising attempts to create a favorable image of the 
real estate company and its licensees. Like marketing, it keeps the 
company’s name in the public eye and aims to inspire trust, confi-
dence, and goodwill. Brokers in a community sometimes get together 
and share in a large institutional ad aimed at bettering their collective 
reputations in the community.


The AIDA Approach
Most advertising is done with one purpose in mind: to bring cus-
tomers to a real estate office, a website, or an Open House. Having 


aDvERTisinG anD MaRKETinG
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plenty of saleable listings is wonderful, but you need customers.  
A well-thought-out advertising strategy greatly enhances the number 
of potential customers an office or licensee may serve.


People seldom buy a home for shelter alone. Most people are also 
looking for other things, such as social status, ego satisfaction, safety, 
good schools, a shorter commute, or more room. Advertising com-
municates these benefits by stating the property’s features, such as its 
price, size, and location.


Most buyers do not read ads, they skim them. You increase your 
chances of getting a buyer interested in one of your ads if you use the 
AIDA (Attention, Interest, Desire, Action) approach:


•	 Attention – Because readers scan ads, you must do something to 
cause them to pause at your ad long enough to become interested 
in it. The best way to accomplish this is to use a headline that grabs 
their attention. Bold print, large print, and “catchy” words or short 
phrases will help accomplish this. Use of color or “white space” 
will help the headline to stand out. Don’t be afraid to use humor as 
well. Words like SWIM INTO SUMMER would certainly make a 
reader who is looking for a home with a pool stop and read further.


•	 Interest – The first few words of your ad should maintain the 
reader’s interest and create a desire for more information. These 
words should arouse the reader’s curiosity or cause the reader to 
envision enjoying the benefits offered. Words like “watch the stars 
from the bubbling spa” help place the reader at the scene.


•	 Desire – Once you have the reader’s attention and interest, appeal 
to her senses and emotions. Be concise and inspire a desire to 
know more about the property. Build enjoyable mental images 
for the reader. Choose words such as a large private yard, beauti-
fully maintained four-bedroom home, and a gourmet kitchen are 
yours when you own this Brentwood beauty! This will allow the 
reader to see herself in the home and will create a strong desire to 
see the property.


•	 Action – The last part of the ad should move the reader to take 
action—to see the property and to obtain more information.  
The action desired by a real estate advertisement is either a phone 
call to your office or, more importantly, your cell phone or a per-
sonal visit to your office, Open House, or building site. Include a 
“call to action,” such as “Don’t miss this fine home, call Tom at 
XYZ Realty today!”


Because readers respond to emotional appeals more often than rational 
ones, use adjectives in your advertising that paint pictures. Saying a 
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house has “3 BR, 2 BA, Family Room, 3-car gar,” for example, does 
nothing to place the reader in the property, enjoying its benefits. An 
ad structured like the one about the bubbling spa allows readers to 
become emotionally involved with the property by “being there” due 
to your description. They can “feel” the warm water of the pool and 
spa and they can “see” the stars.


Personal Advertising
•	 One of the most effective and least expensive means of personal 


advertising is a name tag identifying you as a real estate profes-
sional. Be sure your name and your company’s name and/or logo 
are clearly visible from a short distance away. If you are a REALTOR®, 
your name tag should say so, along with any professional designa-
tions you have achieved.


•	 Your personal advertising should also include your business card. 
Design it to stand out among a group of cards and include a recent 
photo. This will help immensely. List on the card all of your pro-
fessional designations and all contact information, including your 
name; BRE salesperson or broker license number; company name 
and logo if available; office address; office, cell, and fax numbers; 
and any special skills you use in your business, such as a foreign 
language. Be careful to avoid a “busy” looking card containing so 
much information the reader becomes confused. It may help to 
use a foldout or tent-style card.


•	 A set of magnetic car signs is a low-cost advertising tool. Include 
at least your name, your firm’s name and logo, REALTOR® des-
ignation if applicable, and your direct telephone or cell number.


•	 Invest in your personal Internet site. If you are with a large firm 
that has an attractive, well-read site, create a link from it to your 
personal site. You will get more “hits” on your site from people 
who started at the company site. This is a highly effective way to 
market yourself and your skills while advertising your own listings.


Classified Advertising
Newspaper advertising is the oldest form of advertising used by the 
real estate industry. (The first ad appeared in the early 1700s in Boston.) 
Newspaper advertising has dwindled in recent years as advertisers have 
followed the customer base to the Internet, which has become the 
overwhelming choice of consumers. Today, nearly 90 percent of con-
sumers start their real estate “hunt” for real estate brokers to work 
with or homes to see on the Internet.
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Although newspaper ads have a short effective life span, they have 
an extensive coverage and a great degree of selectivity. An ad placed in 
a newspaper’s entire market area or region often results in more calls 
on a specific property for less money. If you decide to use newspaper 
advertising, look into the smaller local papers, as they are cheaper and 
often read far more than the major newspapers. 


Newspaper ads are divided into classified and display advertise-
ments. We will have more to say on display advertising, which is more 
institutional in nature, later in the marketing section.


All ads must display the name of the real estate company and its 
telephone number. Ads that do not identify the advertiser as a broker 
or licensee are called blind ads; they are illegal in California and a viola-
tion of the code of ethics.


Unlike many other products, it is possible to advertise real estate 
effectively by stating its negative features. An ad with a headline that says, 
“Bring Your Toolbox and Save!” will usually generate many calls from 
prospective do-it-yourselfers. (Author’s Note: I once listed a six-bedroom 
home but couldn’t get any calls off of a normal ad. I ran an ad that said, 
“Burlingame Hotel? Well, not quite, but this home sure has plenty of 
room.” I received several calls in only a few days and sold the home to 
someone looking for a home for the elderly. I did not advertise for that 
type of person in the ad, which would have been a fair housing violation.)


It is wise to include your Internet address on all of your print adver-
tising. Less than 1 percent of people who call on an ad actually buy 
the home they called about. Written ads are limited to the number of 
properties you have placed in the ad; however, if a reader is directed 
to your Internet site, she can view all of your and your company’s list-
ings and contact you about any of them. It will greatly increase your 
chances of receiving customer contacts from your print ads.


Print advertising is expensive, and care must be taken to monitor 
the source of the leads. This can be done in two ways:


1. If your company has a “floor” or “up” desk, a control sheet 
should be easily accessible to the licensee on duty for tracking the 
advertising medium of all incoming advertising calls. These forms 
should be submitted to the managing broker each day to identify 
the source of the most productive advertising media.


2. Use a source code in each ad or a different phone number or 
extension for each medium used. The code system can make 
tracking each individual ad easy.


E-Mail Advertising
E-mail advertising is one of the most powerful forms of direct advertis-
ing. Whereas the effectiveness of newspaper advertising is decreasing, 
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the number of consumers viewing online real estate advertising is 
increasing.


As you build your client base, be sure to get the e-mail address of each 
client and add it to your database. The California Association of REAL-
TORS® (C.A.R.) Consent for Communication (CFC) form would be 
appropriate because various state and federal Do-Not-Call Regulations 
prohibit unsolicited phone calls, e-mails, and faxes. Always get the cli-
ent’s written permission to communicate whenever possible. The two 
highly effective things you can do with your client e-mail list are:


•	 Separate your sphere of influence (soi) database into special 
interest or activity groups, such as dog lovers, cat lovers, golfers, 
hikers, and horse lovers. Once these lists are readily available on 
your computer, watch all of the different media (newspapers,  
television, radio, and so on) for articles and events that may inter-
est your clients. For instance, an article about an upcoming 
women’s golf tournament in town with several “name” players 
may interest one of your groups. Simply call up that group on 
your e-mail account. Insert your name in the “TO” box and the 
group name of your golfers in the “BCC” (Blind Carbon Copy) 
box. Write a heading in the subject line and send them a note 
regarding the tournament and where you saw the information.
Note: When sending e-mail to a list, never include all of your clients’ 
e-mail addresses in the “TO” box. Most people don’t like their addresses 
floating around out there. They will come to respect you for maintaining 
their privacy and will know that e-mail in their inbox with your name 
on it will have something special for them and they will always open it.


•	 Send an e-mail every time you get a new listing. Open a new 
e-mail message, insert your name in the “TO” box, insert your 
entire database in the “BCC” box, and key the words “New List-
ing” in the subject box. Write a short, descriptive paragraph about 
your new listing, insert a couple of digital pictures of the property, 
and write a brief “call to action” paragraph. For example, “If you 
would like to see this wonderful new listing or have a friend or 
family member that might, please contact me at your earliest con-
venience. We’ll beat the crowd!” Be sure to include your sellers on 
the list; they will love it, guaranteed!


The Internet
The Internet is probably the future of real estate advertising. Its use 
is skyrocketing, whereas print advertising is dwindling. You are well 
advised to have a presence on the Internet. Most medium-to-large 
real estate companies have their own Internet websites. They usually 
have one or more ways of viewing their listings as well as the Multiple 
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Listing Service (MLS) listings and include one or more ways to contact 
a specific licensee. If you have a personal website, it should be linked to 
the company’s website so anyone who visits can be easily directed to 
your site. Your site should be linked to the local MLS in such a manner 
that allows the viewer to go to the MLS but stay on your site.


All of your listings should be included on both the company’s and 
your own website as quickly as possible. Upload as many photos as 
possible with each listing. Many MLS now require at least one pho-
tograph of the property. Recent studies show that listings with six 
photos are visited 300 percent more than listings with only one photo.


As soon as each new listing is posted on the Internet, forward it to 
your sellers to show them what you are doing for them. Many websites 
have a method of keeping track of how many “hits” are received on 
each property. If this is available to you, use it. It is an excellent way to 
verify the “overpriced listing” issue and get the price adjustment you 
are seeking, if you can show that there have been 300 “hits” on the 
property in the past month with no further inquiries to you.


Call-Capture “800” Telephone Numbers
In the last several years, call-capture 800 telephone numbers have 
grown in popularity and ease of use. Although somewhat expensive 
to operate, the cost for this type of number is relative and involves 
the licensee obtaining an 800 (or 888) number that “captures” the 
telephone number of the person who calls in for information. The 
licensee puts an ad in the paper or in a “Homes for Sale” type of maga-
zine offering information on various real estate subjects, such as “How 
to Get Top Dollar for Your Home” or “Seven Things Every Seller 
Should Know Before Listing,” that invites people to call to receive an 
in-depth paper on the subject. When someone calls the 800 number, 
she is asked to enter a code from the ad, according to the information 
she requests. She is then asked to leave her name and address on the 
recording for mailing the brochure.


The licensee then takes this information, mails the requested pub-
lication, and follows up in a day or two asking if she may be of any 
help with the caller’s real estate needs. Compliance with the federal 
and state Do-Not-Call Lists should be a concern when using this type 
of marketing tool. Done properly, this technique can be immensely 
rewarding for both caller and licensee.


Direct Mail
Target marketing is an effective use of direct mail. With every new list-
ing, ask yourself who the likely buyers of the property are. Once you 
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have established your target market (such as a neighborhood of homes 
that are in a price range where the owners would be likely candidates to 
sell their current home and “move up” to the home you have listed), 
get the names and addresses of as many homes in the neighborhood as 
your budget will allow and send the owners a flyer or brochure about 
your listing along with a cover letter asking if they are considering 
making a change. Also ask them to contact you for a private showing 
and let them know you have many other fine homes in the same price 
range available through the MLS. Your letter should also contain a 
statement that if their home is currently listed with a broker, your let-
ter is not intended as a solicitation of that broker’s listing.


Real Estate Magazines
Many real estate magazines are available to the consumer. They gener-
ally have a decent track record of calls for the price paid; however, far 
too many licensees use them ineffectively by putting several pictures 
of homes in them with quickly written ad copy providing a number of 
features without relating the benefits. To obtain the maximum num-
ber of calls from your written advertising, all of your copy should state 
features tied to benefits to the consumer.


If your ad says that you are “No. 1” at something, it means noth-
ing to the reader, except that you may be prone to exaggeration, and 
certainly will not prompt her to call you. However, you will probably 
receive inquiries if your ad says you are the top-selling residential licen-
see in the town of Hillsborough because your negotiating skills always 
get your buyers the best price possible. Just be sure you are the “top-
selling residential licensee” based on MLS or other corroborating evi-
dence. You also need to understand that if you hold yourself out as a 
“specialist” or “expert” in a given area of expertise, you will be held to 
that standard in the event of any litigation you may become involved in.


Marketing
The goal of marketing is to create an image of something or someone 
or to create curiosity in the consumer’s mind about a person, prod-
uct, or service. It is repetitive in nature and is not a one-time event 
as advertising usually is. Marketing uses several different media that 
would not necessarily be effective for home advertising because of the 
cost involved.


Display Advertisements
Display advertising, like some magazine advertising, can be either per-
sonal or institutional in nature and can include advertising specific 


BK-OCL-HERD_SOUTHSTONE-150131.indb   505 7/10/2015   5:23:11 PM








506 CHaPTER 15 Advertising and Marketing


listings as well. Display advertisements are usually limited to the slick, 
upscale magazines found in most market places. You will almost never 
see display advertising in homebuyer magazines.


Because of their cost, display ads are primarily used to sell subdivi-
sions rather than single-family homes. However, almost every upscale 
area has one or more real estate licensees who specialize in luxury home 
sales. They tend to purchase half-page to whole-page display ads pro-
moting themselves and advertising their listings as well. Advertising 
their listings in conjunction with the upscale personal promotion or 
marketing serves the dual purpose of advertising for buyers as well as 
validating them as effective listing licensees to the property owners in 
that area.


Radio and Television
Television provides three types of real estate advertising or marketing:


1. Showing still photos or video tours of homes in an area along with 
the broker’s name and number. This program entices buyers to 
call about the properties shown.


2. A public television program sponsored by a real estate firm. The 
firm runs institutional ads during the show.


3. Standard institutional-style commercials aired during normal 
programs.


Because of the cost involved, almost all public and paid program 
advertising is run by very large national real estate companies, large 
franchise companies, or developers.


Radio commercials are almost always institutional in nature and are 
usually run by mid-size to large real estate companies. Occasionally, 
individual licensees run radio or television ads, but because of the high 
cost, it is rare. When placing radio advertising and marketing spots, 
the advertiser must be careful to match the demographics of the aver-
age listener at any given radio station to the type of property being 
marketed. Expensive homes and hip-hop stations, for example, are not 
usually a good match.


Direct Mail
Direct mail is often used to promote a real estate company in a local 
metropolitan area. Not to be confused with SOI direct mailings, which 
are individually initiated and personal in nature, direct mail is institu-
tional in nature and designed to build the image of a real estate firm in 
a community. This type of mailing often involves sending pamphlets, 
postcards, brochures, or letters to several thousand homes at a time. 
It is more effective when a return-response card is enclosed. Licensees 
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can use direct mail effectively as well. They can regularly mail to a set 
target group, such as a specific neighborhood they want to become 
well known in or a group of apartment owners. This type of mailing 
does not necessarily involve advertising a specific listing; it can be of 
a personal or professional promotion nature that shows the licensee’s 
expertise to the target audience in that area.


Newsletters
Newsletters can be excellent company or personal promotion vehi-
cles. Some companies and/or licensees mail many thousands of real 
estate newsletters a month to their local community. Each newsletter 
includes information of interest to the local community such as school 
events and town meetings. It can also position a firm or an individual 
licensee as the most effective one in the city and explain why. An easy-
to-read contact number and a mail-back card should be attached for 
people interested in real estate services (selling or buying). This type 
of marketing program can be successful if you or your company are the 
first to launch it, and if you are reliably consistent.


Telephone Directories
Most real estate firms are listed in some form of the Yellow Pages. 
Although this may be expensive, you or your firm can increase the cost 
effectiveness of these publications by placing your ad in large, bold 
print and including your Internet address.


Press Releases
Press releases are really free advertisements. In fact, most of the arti-
cles in the real estate section of any given paper are press releases. 
Topics may include a licensee who received a certification or profes-
sional designation from National Association of REALTORS® (NAR) 
or C.A.R., an office grand opening, the opening of a new residen-
tial subdivision or condominium development that a real estate firm 
is marketing, office promotions, and the sale of a historic property. 
Press releases are submitted to newspapers in a double-spaced format 
in twelve-point type. They should be newsworthy and well written—
ready for publication.


Be sure to include a glossy 5-by-7 photo of the person or the prop-
erty with the identity of the person or property printed on the back of 
the photograph.


Specialty Gifts
Many real estate firms budget for specialty gifts such as free local maps 
and directories in their advertising and marketing. Because marketing 
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effectiveness varies with the economy, many residential real estate 
operations in recent years have curtailed much of this type of promo-
tion, but they are still used somewhat.


Many companies make various types of marketing items available 
to licensees “at cost.” Other common items are calendars, notepads, 
and to-do list pads. These usually display the company name and/or 
logo, the licensee’s name, CalBRE license number, contact numbers, 
and sometimes the licensee’s photo.


When ordering promotional items, be sure that any notepads or 
to-do list pads you order for mailing to clients or customers have 
“sticky” or magnetic backing. It helps if the item being sent is some-
thing worth keeping, preferably within their field of vision where they 
can see it often, like on the refrigerator. Magnetic or countertop cal-
endars, for example, are better than wall calendars because they are 
placed on the refrigerator or on the desktop. The wall calendar may 
be placed in a drawer with the good intention of putting it up some-
time later. This seldom happens. Order event calendars with team 
sports information, such as game dates and names of opposing teams, 
as well as to-do lists with magnetic backings for use on metallic refrig-
erator doors. Think about it. Of all the unsolicited mail you receive, 
how much do you keep and why? If you wouldn’t keep it, don’t send 
it to a client.


Outdoor Advertising
outdoor advertising venues such as billboards, electric message boards 
at airports, window displays, and movie screens are all forms of adver-
tising and marketing that have notable effect on public awareness. 
These venues are quite costly and are used almost exclusively by the 
large, multibranch real estate firms.


15.2 a BuDGET foR YouR BusinEss Plan 
Two of the three largest expenditures a successful real estate com-
pany must budget for are advertising and marketing. Obtaining list-
ings does a company little good without buyers. Advertising is one of 
the most important tools available to any broker/licensee involved in 
the process of attracting attention, developing interest, creating desire, 
and motivating action.


This also applies to the individual sales associates. A certain amount 
of money must be budgeted for advertising, marketing, and personal 
promotion. Many top sales associates set aside 12 to 20 percent of 
their commissions for advertising and marketing. Most successful real 
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estate companies budget a similar amount from the company’s share of 
commissions earned (the company dollar) for these same costs, includ-
ing company promotion. Market conditions and the type of commu-
nity in which the office is located often dictate how much money is 
budgeted.


There is an old saying: “You can’t spend your way out of a bad 
market.” The only time that a real estate firm or sales associate may 
want to increase advertising expenses beyond what is budgeted is 
when a bad market starts to get better or when they are trying to gain 
market share in a particular area. Maintain a careful watch of the days 
on market (DOM) in your local MLS. If you see the days increasing, 
it may be a sign of a slower market approaching, and vice versa for a 
hotter market.


15.3 THE aDvanTaGEs of niCHE MaRKETinG
Niche marketing is essentially a specialty market. Top-performing 
licensees and successful real estate firms have found that once they 
have established a strong presence in a community they can take their 
market share even higher by focusing on one particular segment of the 
market and using a large portion of their advertising and marketing 
dollars to reach it.


The saturation effect of spending budgeted dollars in a more con-
centrated area or segment of the market tends to increase consumer 
awareness considerably. The name and reputation of the sales associate 
or company grows fast because of increased visibility to the members 
of the targeted niche. This is referred to as going “narrow and deep,” 
which means marketing and advertising to a smaller niche market with 
much more intensity and knowledge of that area.


Some examples of niche markets are:


•	 Luxury home market: This market is usually heavily guarded 
“turf ” and it will normally take a very concentrated effort over an 
extended period of time to successfully gain market share. It can 
happen if the licensee or company is totally committed and has 
enough revenue to sustain itself for what may be a two- to three-
year campaign.


•	 Small apartment houses.
•	 Land or subdivision lots.
•	 Rental homes.
•	 Neighborhood subdivisions (specific geographic areas).
•	 First-time homebuyers.
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15.4 CoMPlianCE WiTH CalBRE, sTaTE, anD  
fEDERal sTaTuTEs
Advertising and marketing of real property is regulated by California 
Real Estate Law, the Real Estate Commissioner’s Regulations, and the 
Federal Consumer Protection Act (Truth-in-Lending Act). The fol-
lowing code sections, articles, and other information are placed here 
as a ready reference for you to use each time you write or place any ads 
or create any marketing materials.


California Business and Professions Code (B&PC) Section 10139 
“Penalties for Unlicensed Person”
Any unlicensed person acting as a licensee “… who advertises using 
words indicating that she is a real estate broker, real estate salesperson, 
or mortgage loan originator without being so licensed or without hav-
ing obtained a license endorsement, shall be guilty of a public offense 
punishable by a fine not exceeding twenty thousand dollars or by 
imprisonment in the county jail for a term not to exceed six months, 
or by both fine and imprisonment; or if a corporation, be punished by 
a fine not exceeding sixty thousand dollars ($60,000).”


B&PC 10140 – “False Advertising”
Every officer or employee who knowingly advertises a false statement 
concerning any land or subdivision is subject to a fine of $1,000 and/
or one year’s imprisonment, or both. In addition, the licensee may 
have her license suspended or revoked.


B&PC 10140.5 – “Disclosure of Name”
Each advertisement published by a licensee that offers to assist in filing 
applications for the purchase or lease of government land must indi-
cate the name of the broker for whom it is published and state that she 
is licensed as a real estate broker by the state of California.


B&PC 10140.6 – “Disclosure of Licensed Status”
(a) A real estate licensee may not publish in any newspaper or periodi-


cal or by mail an ad for any activity for which a real estate license 
is required that does not contain a designation disclosing that she 
is performing acts for which a license is required.


(b)(1) A real estate licensee shall disclose her license identification 
number on all solicitation materials intended to be the first point 
of contact with consumers and on real property purchase agree-
ments when acting as a licensee in those transactions.
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(2) For purposes of this section, “solicitation materials intended 
to be the first point of contact with consumers” includes business 
cards, stationery, advertising fliers, and other materials designed 
to solicit the creation of a professional relationship between the 
licensee and a consumer and excludes an advertisement in print or 
electronic media and “For Sale” signs.


B&PC 10235 – “Misleading Advertisement”
A licensee may not advertise, print, display, publish, distribute, tel-
evise, or broadcast false or misleading statements regarding rates and 
terms or conditions for making, purchasing, or negotiating loans or 
real property sales contracts, nor may a licensee permit others to do so.


B&PC 10236.1 – “Inducements”
A licensee may not advertise to offer a prospective purchaser, bor-
rower, or lender any gift as an inducement for making a loan or pur-
chasing a promissory note secured directly by a lien on real property 
or a real property sales contract.


B&PC 10131.7 – “Mobile Home Advertising”
A licensee is prohibited from engaging in the following activities:


•	 Advertising a mobile home that is not in an established mobile 
home park or is not being sold with the land.


•	 Failing to withdraw an advertisement of a mobile home within 
forty-eight hours after removal from the market.


•	 Advertising or representing a used mobile home as a new one.
•	 Making a false statement that a mobile home is capable of traveling 


on California highways.
•	 Falsely advertising that no down payment is required on the sale 


of a mobile home when in fact one is required.


Real Estate Commissioner’s Regulations
The Real Estate Commissioner can adopt regulations that have the 
same force and intent as law.


Article 9, Section 2770.1 – “Advertising License Designation”
“Use of the terms broker, agent, Realtor, loan correspondent or the 
abbreviations bro., agt., or other similar terms or abbreviations, is 
deemed sufficient identification to fulfill the designation requirements 
of Sections 10140.6(a) and (c) of the Business and Professions Code. 
Use of the terms and abbreviations set forth above does not satisfy 
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the requirements of Sections 10235.5 and 17539.4 of the B&PC.” 
(Author’s Note: The terms and abbreviations cited above do not satisfy 
the requirements of these two sections of the code because these sec-
tions refer to advertising loan disclosure information. “Mortgage loan 
originator,” “unique identifier,” and “Nationwide Mortgage Licensing 
System and Registry” have the meanings set forth in Section 10166.01.) 
http://law.onecle.com/california/business/10140.6.html


Article 9, Section 2773
This regulation clarifies the materials that require disclosure of the 
license number. In addition to business cards and stationery, the regu-
lation also requires the license number to be included on (i) websites 
owned, controlled, and/or maintained by the soliciting real estate 
licensee, and (ii) promotional and advertising fliers, brochures, e-mail 
and regular mail, leaflets, and any marketing or promotional materials 
designed to solicit the creation of a professional relationship between 
the licensee and a consumer, or which is intended to incentivize, 
induce, or entice a consumer to contact the licensee about any service 
for which a license is required.


A change in the Real Estate Commissioner’s Rules and Regulations 
has to do with the use of fictitious business names and team names 
that are now allowed under specific circumstances. Essentially, such 
usage will now be allowed except that “If a fictitious business name 
that contains the name of a real estate salesperson, as provided above, 
and is represented or used in any advertising, advertisement in print 
or electronic media, ‘For Sale’ sign, or first point of contact mate-
rial as specified in Commissioner’s Regulations 2773, there must be 
a prominent disclosure of the name and real estate license identifica-
tion number of the employing broker, as well as the license identifica-
tion number of the salesperson.” Also see http://www.dre.ca.gov/
files/pdf/AdvisoryPolicyChangeTeamNames.pdf for a more detailed 
explanation.


Except where quoted, these code sections and Commissioner’s 
rules are condensations of the actual regulations, and the reader is 
urged to read the code sections and rules in their entirety.


NAR Code of Ethics
Although the NAR code of ethics is not law, it imposes a standard of 
conduct on its entire REALTOR® membership. Abiding by the tenets 
of the code of ethics serves to keep real estate practitioners well within 
the proper boundaries of ethical and legal procedures and business 
practices.
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Article 12 of the code of ethics deals with advertising and states in 
part:


REALTORS® shall be honest and truthful in their real estate com-
munications and shall present a true picture in their advertising, 
marketing, and other representations. REALTORS® shall ensure 
that their status as real estate professionals [broker, salesperson, 
appraiser, property manager, and so on] is readily apparent in their 
advertising, marketing, and other representations, and that the 
recipients of all real estate communications are, or have been noti-
fied that those communications are from a real estate professional.
(Author’s Note: It should be made clear that the following Stand-
ards of Practice are given as examples only. One violates the specific 
article, not the “standard of practice.” See “NAR Code of Ethics” 
in Chapter 3.)
12-4. REALTORS® shall not offer for sale or lease or advertise 
property without authority.
12-5. REALTORS® shall not advertise or permit any person 
employed by or affiliated with them to advertise listed property 
without disclosing the name of the firm.
12-6. REALTORS®, when advertising unlisted real property for 
sale/lease in which they have an ownership interest, shall disclose 
their status as both owners/landlords and REALTORS® or real 
estate licensees.


Truth-in-Lending Act
The Truth-in-lending act, or Regulation Z as it is commonly known, 
is a part of the federal Consumers Credit Protection Act of 1968. 
It requires disclosure of credit costs as a percentage of the loan as 
well as total finance charges. It is enforced by the Federal Trade 
Commission.


Truth-in-Lending applies to credit extended with a finance charge 
or credit cost payable in more than four installments. If the amount 
or percentage of down payment, the number of payments or repay-
ment period, or the amount of payment or amount of finance charges 
(called “trigger terms”) are included in any advertisement, the ad must 
include three elements:


1. The amount or percentage of down payment.
2. The terms of repayment.
3. The annual percentage rate (aPR), which is the “true” interest rate 


when points and other loan costs are included. The “nominal” or 
actual interest rate is stated on the promissory note.
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These disclosures will not be triggered by advertising the APR only.
If creditors extend credit secured by a dwelling more than five times 


in a year, they must furnish the purchaser a Truth-in-Lending Disclo-
sure Statement showing all loan facts. For first mortgages or loans 
used to purchase real property, the total amount of finance charges for 
the term of the loan need not be shown. Tax and insurance impounds 
are not loan costs and need not be listed on the disclosure statement.


The Truth-in-Lending Act makes bait-and-switch advertising a fed-
eral offense. Bait-and-switch advertising occurs when brokers/ licen-
sees advertise a property that is not really intended for sale or is not 
available in order to attract buyers for other property.


Rescission Rights
If the loan is for consumer credit secured by the borrower’s residence, 
the borrower has the right to cancel the loan until midnight of the 
third business day following loan completion (signing of the loan doc-
uments). The rescission right does not apply to loans acquired during 
the initial purchase of a home (often called purchase money loans).


Exemptions
Several types of loans are exempt from all Truth-in-Lending Disclo-
sure requirements. Personal property loans over $25,000, interest-
free loans with four or fewer installments, business loans, construction 
loans, and agricultural loans do not require the borrower to receive a 
Truth-in-Lending Disclosure. Carryback loans for sellers (not exceed-
ing five per year) and loans on nonowner-occupied properties, which 
are considered a business, are also exempt from any disclosures.


Summary
Advertising is the process of attracting someone’s attention to a prod-
uct or service. Its main focus is on obtaining a sale. Marketing is the 
process of building or enhancing the reputation or image of a person, 
company, or large project.


People generally don’t read ads; they skim them. Advertising is 
more effective when the AIDA formula is used as it attracts more 
interested customers.


Personal advertising should include the use of a name tag, photo 
business cards, magnetic car signs, use of the company’s website and 
a personal website, classified advertising (for both buyers and sellers), 
e-mail advertising to your SOI database, the Internet, call-capture 800 
telephone numbers, direct mail, and real estate magazines.
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You learned that placing blind ads is illegal, you were reminded not 
to violate the fair housing laws when writing ads (describe the prop-
erty, not the buyers), and you learned to create advertising that tied 
features to benefits that would create desire in the reader.


You learned how radio, television, direct mail, newsletters, tel-
ephone directories, and press releases are effective marketing tech-
niques and how the use of “sticky” specialty gifts will keep you and 
your company in front of people all the time. You also learned about 
the requirement to include your real estate license number on all 
first-contact materials: business cards, fliers, company and personal 
stationery, and so on.


You learned the percentages of income successful licensees and 
companies budget for advertising and marketing, when to increase 
your advertising and marketing budget to take advantage of market 
conditions, and the powerful impact that niche marketing can have on 
the growth of your business.


Finally, you learned about many state laws and Commissioner’s 
rules and regulations that pertain to advertising and marketing in bro-
kerage and lending practices.


Important Phrases and Terms
Annual percentage rate (APR)
Bait-and-switch advertising
Blind ads 
Company dollar
Fair housing violation
Institutional advertising


Niche market
Outdoor advertising 
Specialty gifts 
Sphere of influence (SOI)
Truth-in-Lending Act


Class Discussion Topics
1. Prepare two classified ads for the home in which you live. One 


should have an attention-getting heading, and the other should 
have a feature heading. Read both to the class and discuss which 
one is the better ad.


2. Check the websites of three local brokers. Print out the main page 
of each site and bring them to class for a discussion as to which 
one is the best and why.
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3. Research as many media forms as you can and obtain all the ways 
a real estate company in your area advertises. Discuss the effective-
ness of the program as a whole.


4. Describe what you think your favorite niche market is and why.


Chapter 15 Quiz
1. The AIDA approach to ad writing 


includes
a. action.
b. intent. 
c. desire.
d. both a and c.


2. Which of the following is included  
in personal advertising?
a. Company “For Sale” signs
b. Company logo
c. Virtual website
d. Business card 


3. Which of the following places is best 
for marketing a parcel of heavy  
industrial land?
a. The local weekly newspaper
b. The Internet
c. A trade magazine
d. An upscale monthly magazine


4. Direct mail gets a better response  
if you
a.  include a return response card. 
b.  mail to more people than you 


intended.
c.  mail early in the month when there 


is less mail.
d.  use first-class postage instead of bulk 


mail.


5. A licensee with a limited advertising 
budget would probably use all of the 
following advertising media except 
a. the Internet.
b. area magazines. 
c. television.
d. magnetic car signs.


6. A blind ad fails to include the 
a. broker identification.
b. price of the property.
c. property address.
d. loan characteristics.


7. A system of tracking ad calls
a. requires photographs.
b. should be run daily. 
c.  may include the same phone number 


for each advertised property.
d.  needs close follow-up by the  


broker.


8. Which of the following regulates 
advertising and marketing?
a.  Bureau of Real Estate Code of 


Ethics
b. The Golden Rule
c.  California Advertising Code
d.  Real Estate Commissioner’s Rules 


and Regulations 
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9. Which of the following is not a viola-
tion of the Truth-in-Lending Act?
a.  Advertising a property the licensee 


does not intend to sell.
b.  Advertising the APR only.
c.  Stating the amount of down  


payment required and failing to  
state the terms of repayment and  
the APR.


d.  Repaying credit costs in more than 
four installments.


10. Internet advertising of property listings 
is most effective when
a. one photo is included. 
b. the address is given.
c.  a link is available for the viewer  


to contact the owner.
d. multiple photos are included.
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sTuDEnT lEaRninG ouTCoMEs
Upon completion of this chapter, the student will be able to:
•	 Compare and contrast the different responsibilities of commercial and 


residential licensees.
•	 Recognize various real estate advanced designations.
•	 Compare and evaluate duties of a property manager.
•	 Compare and contrast characteristics of gross versus net leases.
•	 Distinguish tenant and landlord responsibilities.
•	 Explain the legal process of eviction.
•	 Compare and contrast the advantages and disadvantages of a licensed 


versus an unlicensed assistant.
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alTERnaTE REal EsTaTE  
CaREERs


16
CHAPTER	


16.1 CoMMERCial REal EsTaTE BRoKERaGE
Although residential and commercial real estate brokerages share 
many of the same traits, there is a vast difference in what is required 
to function at a high level of proficiency in each field. The value of 
residential real estate is determined primarily by using “comps” or 
recent comparable sales statistics, whereas commercial real estate is 
valued based on its highest and best use and the income that is or can 
be produced from that use, except for vacant owner/user properties, 
which are also valued using the market data method of valuation. To 
assess the accurate value of a parcel of commercial real estate, the 
commercial practitioner must first determine the property’s highest 
and best use, which may be different than its current use and/or its 
current zoning.


A rent survey must be conducted to determine the property’s 
income and how close it compares to current market rental rates in 
the area at that time. The property’s value is then determined by 
applying one or more methods of measuring its financial return to 
an investor. For instance, if an apartment house was being evaluated 
for its current market value and the rent survey found that its rental 
income was substantially below the current market, this would influ-
ence its current value. A buyer would not pay the going capitaliza-
tion rate for apartment houses in the area based on the “pro forma” 
rents (the current “optimal” rents that could be charged) because 
she would have to increase the rents over time. The real value of that 
building on that day would be somewhere between the capitalization 
rate of the pro forma rents and the current rents. Failure to do a rent 
survey can result in substantially overvaluing or undervaluing a com-
mercial property.
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Education and specialization
The National Association of REALTORS® has many courses that may 
be taken to become certified in commercial real estate, including the 
Certified Commercial investment Member (CCiM) designation offered 
through the REALTORS® National Marketing Institute. Its course 
content covers the broad spectrum of analysis and tax issues concerning 
commercial real estate. The CCIM is one of the most comprehensive 
series of courses for someone serious about becoming a well-informed 
commercial practitioner.


Many real estate practitioners wish to specialize in only one type 
of commercial brokerage. If the geographic area you practice in is 
large enough to warrant this, it is highly recommended as the in-depth 
knowledge obtained through specialization in one area earns the prac-
titioner far more credibility in the eyes of her clients.


Other specialized areas with graduate certifications include, but are 
not limited to, the Certified Property Manager (CPM) offered through 
the institute of Real Estate Management (iREM) for licensees who wish 
to specialize in property management, and the RLI designation offered 
through the REalToRs® land institute for licensees who wish to spe-
cialize in land brokerage and development.


A licensee who decides to specialize in commercial real estate is 
well advised to affiliate with a company that has excellent training. It is 
also advisable to have a considerable cash reserve, as it can often take a 
year or longer before the first commission check arrives. Although the 
sales commissions for commercial brokers are usually larger than most 
residential sales, they are fewer and often more sporadic than residen-
tial brokerage fees.


Commercial brokers work on a variety of  income properties, 
including the following:


•	 industrial property is highly specialized and includes light-to-heavy 
manufacturing plants, assembly plants, chemical plants, and oth-
ers. The majority of these are owner/user properties and are sel-
dom sold as investments.


•	 self-storage facilities are the rows of little “garages” you see as you 
drive most interstate highways.


•	 office buildings will vary in size from a small building of only about 
2,000 square feet to multistory buildings with a million or more 
square feet. In large urban areas, it is not uncommon to see a 
multistory building with a “mixed use” that includes retail shops 
on the ground floor, office space on the next several floors, and 
apartments or condominiums above that.
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•	 Residential income property may include everything from a small 
duplex to a large apartment complex of several hundred units.


•	 Retail shopping centers include small strip centers, neighborhood 
centers, power centers, discount centers, specialty centers such as 
medical or dental buildings, and regional malls.


Each type of commercial property has its own unique issues that the 
commercial licensees must know to give competent investor representa-
tion. For instance, office buildings can be in great demand at one point 
in time, only to experience a glut on the market with high vacancies at 
a later date because of overbuilding or a weak economy, which can stifle 
demand for office space. Apartment complexes experience high and low 
vacancy rates because of a rise or fall in employment in an area. High 
or low long-term interest rates also have an effect on apartment vacan-
cies: If rates are low, more people can afford to buy homes so vacancies 
rise; when rates are high, fewer people can afford to buy so vacancies are 
lower. Retail shopping centers can be vulnerable to extended vacancies in 
a depressed economy. Retail sales decline, forcing tenants out of business.


All income-producing property is sensitive to interest rates. When 
an income-producing property is offered for sale, any increase in inter-
est rates takes net operating income and value right off the property’s 
bottom line.


The two ways to enter commercial real estate are:


1. Work for a large commercial real estate firm. The advantage here 
is in the training you will receive and the credibility you will have 
with the commercial property owners you come in contact with. 
The disadvantage is that it may be a long time before you collect 
a commission check, quite often a year or more.


2. Work as a residential licensee while taking courses, learning the 
commercial business, and starting to make regular contact with 
commercial property owners. As you increase your knowledge of 
the commercial market in your area and start to build a clientele, 
you will spend less time on residential activities, eventually making a 
complete switch to commercial real estate over a set period of time. 
The disadvantage of this method is that the residential firm you are 
with may not have credibility as a commercial firm to the local com-
mercial property owners. You may lose business because of it. A 
carefully built marketing strategy will often overcome this objection.


If your market is large enough to allow it, specialize in the pur-
chase, sale, or leasing of a specific type of commercial property. Your 
enhanced knowledge and expertise will benefit the commercial owners 
you contact, resulting in greater credibility and more business.
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16.2 PRoPERTY ManaGEMEnT anD lEasinG
Property management has become a specialized field, with some firms 
specializing in residential income properties and others only manag-
ing retail shopping centers, office buildings, or some other type of 
 commercial property.


Most investors do not want to be involved in the day-to-day man-
agement of their commercial real estate investments; instead, they 
employ the services of a professional firm to oversee them. This is 
often advisable from a legal standpoint as well as an operational one. 
Many laws must be adhered to, such as the Americans with Disabilities 
Act (ADA) and fair housing issues, which were covered earlier. Seri-
ous commercial property owners usually want the added benefit of a 
professional manager handling compliance with these issues.


An accredited Management organization (aMo) designation is given 
by IREM to a company that meets the following standards:


•	 At least one CPM in charge
•	 Annual accreditation renewal
•	 Adherence to minimum standards and the rules set by IREM
•	 Property management as a primary activity


Many property management firms specialize only in condominium 
association management. These firms collect homeowners’ association 
dues, send newsletters, hold required annual meetings, enforce sanc-
tions against homeowners who violate rules, provide landscape and 
common area maintenance and management, prepare tax returns, 
and handle worker’s compensation insurance claims. Virtually all 
property management firms work under a management agreement, 
whereby the firm is empowered with specific duties and obligations 
on behalf of the property owner. The three types of property manag-
ers include:


•	 Licensed Property Manager. This person is a real estate licensee 
employed by a real estate firm that manages property or an indi-
vidual broker who manages property for others for a fee. Persons 
working under the direct supervision of a licensed broker special-
izing in property management need not be licensed.


•	 Individual Property Manager. This person manages a single prop-
erty for an owner and may or may not be a real estate licensee. 
This is usually a salaried position and may or may not include free 
or reduced rent in one of the building’s units.


•	 Resident Manager. A resident manager lives on the premises and 
may be employed by the owner or a property management firm. 
This person usually has special training or previous experience 
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and the type of personality that lends itself to dealing well with 
 tenants. Some necessary traits include:
•	 Sales skills necessary to “show and sell” the rental units.
•	 Computer and data analysis skills.
•	 The ability to identify problematic maintenance issues and 


ensure the proper and timely care of the property.
•	 A “take-charge” attitude and a high degree of confidence.
•	 Accuracy in handling bookkeeping duties, money, and bank 


deposits.
•	 A keen sense of what is happening on the premises and in the area.
•	 The ability to select residents based on credit reports and per-


sonal references.
•	 Ability to make timely and accurate reports.


state-Defined Responsibilities
A property manager’s responsibilities include the following: refrain 
from personal profit without the principal’s full knowledge and con-
sent; show good faith and loyalty to her principal; fully disclose all 
pertinent facts; perform her duties with skill, care, and due diligence; 
and refrain from commingling funds.


In addition, the California Bureau of Real Estate (CalBRE) pro-
vides a list of specific duties that each property manager is charged 
with. These include:


•	 Paying insurance premiums and taxes and recommending tax 
appeals when warranted.


•	 Establishing the rental schedule that will bring the highest yield 
consistent with good economics.


•	 Keeping abreast of economic and competitive market conditions.
•	 Merchandising the space and collecting the rents.
•	 Frequently inspecting vacant space.
•	 Creating and supervising maintenance schedules and repairs.
•	 Planning alterations and modernizing programs.
•	 Supervising all purchasing.
•	 Advertising and publicizing vacancies through selected media and 


broker lists.
•	 Developing a policy for tenant resident relations.
•	 Auditing and paying bills.
•	 Maintaining proper records and making regular reports to the owner.
•	 Hiring, instructing, and maintaining satisfactory personnel to staff 


the building(s).
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•	 Qualifying and investigating prospective tenants’ credit.
•	 Preparing and decorating specifications and secure estimates.
•	 Preparing and executing leases.


specific Duties
Under a property management agreement, the manager assumes all exec-
utive functions of the owner and is fully in charge of the details connected 
with the operation and physical upkeep of the property (see Figure 16.1).


A conscientious manager is responsible for the following:


•	 Handle residents’ questions promptly and properly.
•	 Never deny a resident’s request without clearly stating why.
•	 Advise renters what is expected of them and what they can expect 


from the owner (this should be in writing as a matter of policy).
•	 Treat residents fairly and sympathetically.
•	 Use care to protect the tenants’ and prospective tenants’ legal 


rights with regard to fair housing, ADA issues, and so on.


Establishing Rent schedules
The law of supply and demand in an area dictates the amount set 
for level rents. To set proper rent schedules, the manager must make 
a thorough analysis of the neighborhood and immediate area. The 
analysis should include, but is not limited to:


•	 Current area vacancy factors.
•	 Availability of transportation, recreation, churches, and schools, 


and proximity to shopping.
•	 Trends in population growth and occupants per unit.
•	 The character, age, and condition of the immediate neighborhood.
•	 The financial ability and size of families in the immediate area.
•	 Directional growth of the community and the economic health of 


local businesses.
•	 The condition of the housing market versus population growth 


trends.


The objective of good property management is to achieve a level of 
rent and vacancy that provides the highest net return to the property 
owner. Conducting regular rental surveys and establishing competitive 
rent schedules is primary to this objective. Bad tenants who use and 
often abuse a property while not paying rent are worse than having 
a vacant unit. The only competition a vacant unit has is other vacant 
units, not rented units.
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fiGuRE 16.1 Property Management Agreement.
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fiGuRE 16.1 (Continued)
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fiGuRE 16.1 (Continued)
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fiGuRE 16.1 (Continued)


Source: Reprinted with permission of the California Association of REALTORS®
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accounting Records
Although the number of bookkeeping records needed depends on 
the type of property managed and the volume of business involved, 
the selection and maintenance of an adequate trust account system is 
essential in property management because of the fiduciary nature of 
the business. The property management broker is charged with the 
responsibility of trust fund recordkeeping. An annual audit by an out-
side accounting firm is highly recommended.


The following are reasons for keeping accounting records:


•	 The law states that a separate record must be kept for each man-
aged property.


•	 They provide the broker with a source of information when prob-
lems arise or an inquiry is made.


•	 Income tax purposes.
•	 They serve as controls in analyzing costs, preparing budgets, and 


evaluating income and expenses.
•	 Contractual relations and the Business and Professions Code man-


date a complete and accurate accounting of all funds.
•	 For full disclosure and accounting to third parties with interest in 


the property.
•	 The fiduciary relationship between the owner and the manager 


dictates a full disclosure.


Trust account ledger
Section 2831 of the Commissioner’s regulations (and BPC §10145) 
requires that a trust account ledger for all property management 
accounts be established. Rents are posted to the account as they come 
in and any money paid out on behalf of the owner is recorded as each 
payment is made. These payments can include loans, property taxes, 
utilities, management fees and/or commissions, repairs, and other 
costs of operation. The manager sends a statement to the owner at the 
end of each month, along with any net rental proceeds, if so directed. 
Today, this is often done by computer.


leasing
A primary responsibility of a property manager is leasing property or 
acting as a consultant in the drafting of a lease. When a lease is created, 
the owner is the lessor and the tenant is the lessee. A leasehold estate 
arises when an owner or a property manager acting as the owner’s 
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representative grants a tenant the right to occupy the owner’s property 
for a specified period of time for a valuable consideration.


The four basic types of leasehold estates are the estate for years, 
the  estate from period to period, the estate at sufferance, and the 
estate at will.


An estate for years is an interest in lands by virtue of a contract for 
the possession of them for a definite and limited period of time. A lease 
may be said to be an estate for years. The duration of the lease may 
be for any time period from days to years. A six-month lease would be 
considered an estate for years.


An estate from period to period is commonly called a periodic ten-
ancy. The lease continues from period to period, year to year, month 
to month, or week to week, as designated in the lease agreement. The 
most common periodic tenancy is month to month.


An estate at sufferance is created when a tenant obtains possession 
of a property legally but remains on the property without the owner’s 
consent after the expiration of the tenant’s leasehold interest. A tenant 
at sufferance can be removed like a trespasser unless rent is paid to and 
accepted by the owner or licensee. The estate then becomes a periodic 
tenancy based on the period for which the rent is paid.


An estate at will has no set time limit. Possession is given with 
 permission, but no agreement is made with respect to rent. For exam-
ple, a tenant takes possession before the lease terms are agreed to. 
In California, such an estate may only be terminated by either party 
 giving a thirty-day notice (CCC §789).


Types of leases
Property managers usually work with four basic types of leases: full 
service, gross lease, net lease, and percentage lease. Under a lease, the 
tenant possesses a leasehold estate and the landlord possesses a rever-
sion estate. Unlike other uses of property, the leasehold is the transfer 
of the exclusive right to possession, as opposed to the mere privilege 
to use. 


Full Service Lease, or Gross Lease
Under a full service lease, the tenant pays only her monthly rent. The 
owner pays all other operating costs including all utilities and janitorial.


Modified Gross Lease
Under a modified gross lease, the tenant pays a fixed amount of rent 
and her own utilities and janitorial expense, and the owner pays all 
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other operating expenses of the property. Most residential leases and 
small commercial leases are gross leases.


To keep a tenant from holding over at the end of the lease term, 
the lease often includes an escalation clause, which materially raises the 
rental rate (often to 125 percent of the lease payment for the lease that 
just expired). This encourages the tenant to either vacate the premises 
or sign a new lease.


Net Lease
Under the terms of a net lease or triple net lease, the tenant must pay 
all or part of the operating costs of the property, except for loan pay-
ments, also called debt servicing. In a triple net or NNN lease, the 
utilities, real estate taxes, property insurance, professional manage-
ment, repairs and maintenance, common area maintenance, and other 
special assessments are the tenant’s responsibility. In a double net or 
NN lease, the tenant and owner each pay certain operating expenses. 
For instance, Starbucks’ drive-through properties usually require the 
owner to pay for exterior paint, parking lot, and roof maintenance.


Net leases are common in commercial leases for properties such as 
office buildings and fast-food restaurants, and are usually long term. 
Because of the longer term of the lease, it usually contains an escalator 
clause that provides for annual rental increases to keep the initial rent 
even with the cost of living index as it rises over time. The increases are 
usually tied to the Consumer Price Index. 


Percentage Lease
A percentage lease generally provides for a stated percentage of the 
gross receipts of a business to be paid as rent. The percentage lease is 
usually tied in with a minimum rent and a covenant to remain in busi-
ness and often includes minimum hours of operation and a covenant 
by the lessee not to conduct any off-site sales activity. Percentage leases 
are typically used in restaurants and shopping centers and often con-
tain a requirement that each tenant spend a certain percentage of its 
gross income on cooperative advertising in conjunction with the other 
tenants in the center.


Many percentage leases contain a recapture clause, which provides 
that, if a tenant does not attain a desired gross, the lessor has the right 
to terminate the lease.


Many retail shopping centers have an anchor tenant or a shadow 
anchor tenant. An anchor tenant is a business—a large chain super-
market such as Safeway or Walgreens—located in a shopping center. 
A shadow anchor tenant is a large chain operation as those previously 


BK-OCL-HERD_SOUTHSTONE-150131.indb   531 7/10/2015   5:23:25 PM








532 CHaPTER 16 Alternate Real Estate Careers 


stated that is on the adjoining property, but still draws customers to 
the surrounding properties. Commonly, leases in these types of cent-
ers have a clause that states that if the anchor tenant or shadow anchor 
tenant in a retail center immediately adjacent to a center vacates, the 
other tenants in or immediately adjacent to the “vacated” center are 
or, under certain conditions, may be entitled to a rent abatement until 
the anchor tenant is replaced.


Different businesses are charged different percentages of their 
gross income as rent, and the greater the tenant’s markup, the higher 
the percentage on the lease. For example, a supermarket may pay 1–2 
percent of its gross receipts as rent, whereas a parking garage may pay 
as high as 40–50 percent of its gross receipts as rent.


Various professional associations publish average percentages cur-
rently being charged for different types of businesses. The owner’s or 
property manager’s job is to charge the maximum amount possible 
while allowing the business to remain a viable entity.


Legal Capacity
It is common for business owners to want their corporation or 
 limited liability company (LLC) to be the tenant in the lease. This 
is most often not a good practice unless you have a written personal 
guarantee of payment of the rent and associated costs by the indi-
vidual or individuals who are the owners of the corporation or LLC. 
It is not hard for someone to transfer all assets out of a corporation 
or LLC they own and then have the corporation or LLC declare 
bankruptcy, thus allowing the real owners to effectively cancel the 
lease and all liability connected therewith, without any personal 
liability.


Requirements of a Valid Lease
To be valid, a lease must:


•	 Contain the names of the lessor and lessee and be signed by both 
parties.


•	 Be in writing if for longer than one year (statute of frauds). Leases 
for one year or less need not be in writing.


•	 Show the amount of rent and manner of payment.
•	 State the duration of time the lease is to be in force.
•	 Contain an adequate description of the demised property.
•	 Be between parties who are capable of contracting.
•	 Show any automatic renewal provisions in boldface type.
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Residential leasing
A tenant who ruins the property and does not pay the rent is worse 
than no tenant at all. Great care must be taken by property managers 
in the tenant selection process.


Rigid antidiscrimination issues must be dealt with properly; how-
ever, a property manager can discriminate against a tenant for other 
reasons such as bad credit, late rent payments at a prior rental, noted 
property damage, and poor credit. Property managers are under no 
obligation to accept a bad tenant; it is easier to turn these people down 
than it is to evict them. Leasing licensees may charge a nonrefundable 
screening fee of up to $30 per applicant. This fee is to cover the cost of 
gathering information about a prospective tenant to make a decision 
about renting to her.


Note: The method of screening tenants must be uniform in nature 
to avoid being charged with discriminatory rental screening practices. 
Review the fair housing issues stated in Chapter 3.


Lease Provisions
Even if leasing licensees enter into a lease for less than a year, it is still 
wise to use a written lease so all of the agreed-upon terms are clearly 
stated for mutual protection. If leasing a property that is subject to 
rules and regulations, attach them as a rider to the lease and have the 
tenant sign for them.


Don’t try to draft a lease or use a “cut-and-paste” method of assem-
bling a lease as this may create errors and omissions that would prob-
ably be considered the unlawful practice of law. Use the Residential 
Lease or Month-to-Month Rental Agreement (C.A.R. Form LR, Revised 
12/13) referenced in Figure 16.2 for simple leases and obtain the ser-
vices of a real estate attorney for more complex leases, especially those 
of a commercial nature.


Name of Parties
A lease must contain the full names of all parties. A lease to a party 
who is under the age of eighteen requires a cosigner unless the under-
age party is an emancipated minor by reason of marriage or court 
order. The parties must sign the lease “jointly and severally,” so that 
each party to the lease is liable for the entire rent and you can look to 
one or all of the tenants for payment.


Dates
The lease must have a beginning and an ending date.
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fiGuRE 16.2 Residential Lease Agreement (C.A.R. Form Revised 12/13).
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fiGuRE 16.2 (Continued)
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fiGuRE 16.2 (Continued)
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fiGuRE 16.2 (Continued)
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fiGuRE 16.2 (Continued)


BK-OCL-HERD_SOUTHSTONE-150131.indb   538 7/10/2015   5:23:32 PM








53916.2 Property Management and Leasing


fiGuRE 16.2 (Continued)


Source: Reprinted with permission of the California Association of REALTORS®


BK-OCL-HERD_SOUTHSTONE-150131.indb   539 7/10/2015   5:23:33 PM








540 CHaPTER 16 Alternate Real Estate Careers 


Description of the Premises
The leased premises must be described in such a way that there is no 
ambiguity. If a storage room, garage, or parking space is included, it 
should be clearly stated in writing.


Rent and Late Charge
The amount of rent and where and when it is due must be clearly 
stated. A provision must be made for a late charge if the rent is not 
received by a specified time on or after its due date. The late charge 
should not exceed 6 percent of the rent due to avoid having it deemed 
too high by a court and declared an unenforceable penalty.


Waterbeds
Common waterbed agreements require the tenant to pay for a policy 
of waterbed insurance and use a waterbed liner. Pet agreements are 
common in residential leases. They usually restrict the size and/or 
number of pets.


Inspection of the Premises
Some leases provide for pretenancy and end-of-tenancy walk-through 
inspections. Deficiencies must be noted on a form provided for this pur-
pose, which must be signed by the tenant and landlord (see Figure 16.3).


Cleaning and Security Deposits
A security deposit functions as an insurance policy for the landlord 
in the event the premises are left damaged or dirty or if rent is owed. 
Although nonrefundable cleaning deposits are not allowed, a landlord 
may charge a security deposit equal to two months’ rent for an unfur-
nished unit and up to three months’ rent for a furnished unit.


When the tenant vacates, the landlord is only allowed to retain as 
much of the tenant’s deposit as is reasonably necessary to remedy ten-
ant defaults. Any unused portion of the deposit must be returned to 
the tenant at her last known address within three weeks after the prem-
ises are vacated. If the landlord fails to comply with this statute, she 
may be legally liable to the tenant through a small claims court action, 
through an attorney, or through a complaint filed by the tenant with 
the Consumer Protection Bureau.


Exculpatory Clause
Leases frequently contain an exculpatory clause (hold-harmless clause), 
whereby the tenant relieves the landlord of any and all liability for 
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fiGuRE 16.3 Move In/Move Out Inspection (C.A.R. Form MIMO, Revised 11/07).
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fiGuRE 16.3 (Continued)
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fiGuRE 16.3 (Continued)
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fiGuRE 16.3 (Continued)
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fiGuRE 16.3 (Continued)


Source: Reprinted with permission of the California Association of REALTORS®
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personal injury or property damage that results from the owner’s 
 negligence or the condition of the property. These clauses are invalid 
in residential leases, even if the tenant has agreed to one of them, and 
her legal rights are still intact.


Right of Entry
Most leases contain a provision that allows the landlord to enter the 
premises for specific purposes. If a lease is lacking such a provision, the 
landlord can enter only when:


•	 An emergency requires entry.
•	 The tenant consents to an entry.
•	 The tenant has surrendered or abandoned the premises.
•	 The landlord has obtained a court order permitting entry.
•	 The entry is during normal business hours after reasonable notice 


(twenty-four hours is considered reasonable notice) to make nec-
essary or agreed-upon repairs, alterations, or improvements or to 
show the premises to prospective or actual purchasers, mortga-
gees, tenants, workers, or contractors.


Tenant’s Responsibilities
According to the California Civil Code, a tenant must:


•	 Keep the living unit clean and sanitary.
•	 Use all utility fixtures properly.
•	 Use the property only for its intended lawful purpose.
•	 Pay rent on time.
•	 Dispose of garbage and other waste in a sanitary manner.
•	 Abide by all rules and regulations.
•	 Give a thirty-day notice when vacating.
•	 Return door and mailbox keys when vacating.
•	 Leave the unit in a clean condition when vacating.


landlord’s Responsibilities
A residential lease has an implied warranty of habitability. This does not 
extend to issues caused by a lack of tenant cleanliness. The landlord 
must keep the property in reasonably good order and repair, includ-
ing the plumbing, heating, electrical systems, and all areas under the 
landlord’s care. The roof must be kept free of leaks, and all health and 
safety issues (for example, loose railings) should be corrected in a rea-
sonable time frame.
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If the landlord allows the property to fall into a state of  uninhabitable 
disrepair or the property becomes uninhabitable because of health and 
safety issues, the landlord cannot collect any rents. Violating this ordi-
nance subjects the landlord to actual damages suffered by the tenant 
and special damages of not less than $100 or more than $1,000. A 
tenant can also raise the defense of habitability against any eviction 
notice.


If a landlord fails to make a timely correction of a repair that is her 
responsibility, the tenant has three options:


1. The tenant may abandon the property and not be held liable for 
back rents or an unfulfilled lease.


2. The tenant may refer the problem to a mediator, an arbitrator, or, 
for serious problems, small claims court.


3. The tenant may notify the owner in writing of an emergency situ-
ation that must be taken care of. If the owner fails to respond, the 
tenant may call her own repair people and offset the repair costs 
with up to one month’s rent on the next rent check. However, 
tenants may do this only twice in each year of tenancy.


Note that a tenant cannot be prohibited from installing a satellite 
dish within the area under tenant control.


assignment versus sublease
A tenant has the right to assign or sublease her interest in a property 
unless the lease specifically prohibits it.


An assignment transfers the entire leasehold rights to a third party. 
The third party pays her rent directly to the original lessor and the 
original lessee is eliminated.


A sublease of property transfers only a part of a tenant’s interest. 
The sublessee pays her rent to the original lessee who in turn is still 
responsible for payment of rent to the lessor. The original lessee has 
what is referred to as a “sandwich lease.”


A lease should clearly indicate whether or not it may be assigned 
or subleased. Leases often state that no subletting or assignment shall 
take place without the express written permission of the lessor, which 
shall not be unreasonably withheld.


Termination of a lease
A tenancy for a specified period, such as an estate for years, requires 
no notice of termination because the date has already been specified. 
A month-to-month tenancy necessitates a written thirty-day notice 
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because of its perpetual existence. Always check with your broker as 
termination notice laws are constantly changing.


Evictions and unlawful Detainer action
A landlord may evict a tenant and bring an unlawful detainer action 
against her for failure to pay rent when due, violation of provisions 
contained in the lease or rental agreement, or failure to vacate the 
premises after termination of thirty days’ written notice. To remove a 
tenant for nonpayment of rent, a landlord must:


•	 Serve the tenant with a three-day notice to pay rent or quit the 
premises.


•	 If the tenant fails to heed the notice, the landlord files an unlawful 
detainer action in municipal court.


•	 If the landlord wins, the court awards the landlord a judgment. 
The landlord then asks for a writ of possession authorizing the 
sheriff to evict the tenant.


•	 The sheriff sends the tenant an eviction notice. If the tenant fails 
to leave, the sheriff then physically removes the tenant.


The state of California legislature has authorized several city attor-
neys and prosecutor offices to bring unlawful detainer actions to abate 
drug-related nuisances. The landlord is charged fees and costs.


If a small claims court action is necessary to recoup money from a 
tenant for lost rent or property damage, an owner or property manager 
may do so without the aid of an attorney. The maximum amount of a 
small claims court suit is $10,000 for a natural person and $5,000 for 
a legal non-natural person (corporation, LLC, or LLP). Other mini-
mums may apply. (http://www.car.org/legal/miscellaneous-folder/
small-claims-court/) 


REo and foreclosed Homes
A major provision of the Helping Families Save Their Homes Act sets 
the required notice of termination as follows: A REO lender or buyer 
who acquires title to property through foreclosure must provide at 
least a 90-day notice to terminate for a bona fide tenant. Sufficient 
notice is considered 90 days for a month-to-month tenant where a 
new owner will occupy the property as her primary residence. Ten-
ants with a one-year or fixed-term lease of longer duration who have a 
remaining term in excess of 90 days may stay in the property until the 
end of the existing lease.
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Retaliatory Eviction
A landlord cannot decrease services, increase rent, or evict a tenant 
within 180 days after the tenant exercises a right protected under the 
law, including:


•	 Lawfully organizing a tenant association.
•	 Complaining to a landlord about the habitability of the premises.
•	 Complaining to a public agency about property defects.


A tenant cannot waive her rights against retaliatory eviction. Prohibi-
tion of retaliatory eviction is a defense against eviction.


If a landlord has been shown to have acted maliciously, the  tenant is 
entitled to actual damages and punitive damages from $100 to $1,000.


16.3 liCEnsED REal EsTaTE assisTanT
The value of a licensee’s Time
Currently, most licensed assistants earn an hourly wage, depending on 
their experience, overall skill level, and familiarity with various com-
puter programs. Many are also paid performance bonuses that are 
either tied to gross commission earnings received by the employing 
licensee from the broker or tied to a dollar value bonus of, say, $200 
for every million dollars in closed business by the employing licen-
see. Many licensees who are seeking to expand their market presence 
and income will hire a combination licensed assistant (to do escrows, 
inspections, and so on) and buyer’s representative or “buyer’s rep.”


Someone acting as a combination buyer’s rep and licensed assistant 
is often paid as follows. Remember that all commissions are paid to the 
“hiring” or “employing” broker.


•	 A salary is paid for the time spent as a licensed assistant.
•	 If the buyer’s representative produces the client, he or she receives 


a percentage of the commission received by the employing broker.
•	 If the employing broker refers a buyer to the buyer’s representa-


tive, the buyer’s rep receives a percentage of the commission paid 
to the employing licensee.


If you are acting as a buyer’s representative only, then you should 
receive a percentage of the total compensation received by your office 
per the employment contract you signed with your broker. The com-
mission split or compensation is always negotiable when you are hired.


To determine if a licensee needs a licensed assistant, she must deter-
mine the value of her time. If a licensee’s level of production is such 
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that she is earning about the same amount of money on an hourly 
basis as an assistant, then a choice must be made. Where does the 
licensee want her career to go, and what level of earnings does the 
licensee wish to attain? If a higher per-hour standard is the answer, a 
new business plan is in order that will, at some point, include a part- or 
full-time licensed assistant to handle the growing amount of “behind-
the-scenes” work involved in processing an escrow. If you do not have 
an assistant, you are one.


The Right Time to Hire an assistant
Hiring an assistant isn’t always about money. Sometimes it’s about 
having a life. When you have a licensed assistant working for you, you 
are “in business” fifty-two weeks a year, even when you are on vaca-
tion. When you don’t have one, you are out of business when you are 
away or must pay large referral fees to another licensee to handle your 
business for you.


Often, the first sign that it is time to add a licensed assistant to a 
licensee’s team is when the seventy-hour syndrome becomes the norm. 
Often licensees “ramp up” their activities to earn higher incomes, only 
to find that the new level of activity necessary to achieve the desired 
income requires seventy or more hours of work per week and they 
have all but forfeited most of the other important things in their life. 
This is a sure sign that an assistant is needed.


The art of Transitioning
Letting go isn’t easy. Most licensees who work at a level requiring an 
assistant are driven individuals. They tend to want things done their way 
and often don’t have a lot of patience. If you take a position as a licensed 
assistant, you must demand that you be given a written but flexible job 
description and adequate training. Ask also that you have a high level of 
communication between you and your employing licensee. You must be 
up to date on the laws and regulations of the various state and federal 
agencies that govern real estate and business practice, the policies and 
regulations of the company that you and the licensee work for, and the 
licensee’s particular way of doing business. Learning this “on the fly” is a 
sure invitation to disaster, so you must be insistent about proper training.


Licensed assistant duties often include:


•	 Setting up and maintaining listing and escrow files.
•	 Scheduling appointments with inspectors, appraisers, and support 


people.
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•	 Escrow coordinator (opening and maintaining escrow files).
•	 Maintaining contact with lenders and escrow licensees during the 


escrow and through the after-escrow period until all issues are 
finalized.


•	 Keeping the employing licensee advised of missing paperwork.
•	 Building and maintaining a list of quality service providers.
•	 Drafting addendums under the employing sales associate’s 


direction.
•	 Negotiating repair requests.
•	 Sending copies of inspections and documents to escrow and the 


co-op broker as needed.
•	 Preparing informational binders for each new listing taken by the 


employing licensee.
•	 Copying entire files and submitting them to the broker.
•	 Adding clients’ names to the employing licensee’s database.
•	 Entering new listings into the MLS (with the company’s permis-


sion) or submitting them to the company for input.
•	 Answering calls for and giving general assistance to the clients of 


the employing licensee when she is away from the office or on 
vacation.


•	 Checking and restocking property brochure bins on listings.
•	 Installing and removing key boxes on listings.
•	 Being responsible for all monthly mailings.
•	 Writing and submitting ads.
•	 Handling client communication through fax and e-mail and 


 advising the licensee of them as necessary.


Hiring/interviewing
The scope of work of an unlicensed assistant is so narrow that it really 
doesn’t pay to hire someone, especially when combined with the dan-
ger of performing licensed activities without a license, which can sub-
ject a licensee to sanctions by the CalBRE. There is also a distinct 
difference in the awareness of responsibilities the assistant has to the 
employing licensee and the general public. It is really a “standard of 
care” issue that can make or break a licensee’s reputation.


Note: If you are seeking a position as a licensed assistant, prepare a 
professional résumé and have it available as necessary. Even if you mailed 
one to a broker or licensee in advance of an employment interview, 
bring another copy with you for reference. Be prepared to talk about 
the strengths you bring to the position and how the licensee would 
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benefit from them. Talk about your organizational skills and your  ability 
to deal effectively with people. If you have good phone skills, make a 
point of it. If you have no desire to be a full-time real estate salesperson, 
be sure to explain why, as this is an important issue with employing 
licensees. After each employment interview, follow up with a handwrit-
ten thank-you note to the broker or licensee you spoke with.


Training
As a licensed assistant, you must be trained in two ways. You must be 
familiar with the licensing laws and regulations of the state of  California 
and the CalBRE. Also, ensure that you are fully trained in the policies 
and procedures of the real estate company you work for and the way 
your employing designated broker and sales associate do business.


It can be frustrating taking on a new support position of that nature 
only to receive constant criticism from the employing sales associate 
because you aren’t doing the activities required of you, especially when 
your training may have been vague to nonexistent. Be clear about 
your need for a written job description, a reasonable time to get up to 
speed, and good, constant communication.


If you are a new or newer licensee, you would be wise to consider 
taking the course of study necessary to obtain the Real Estate Profes-
sional assistant (REPa) designation offered by the National Association 
of REALTORS®. This comprehensive course is given in four, three-
hour segments over two weeks for a cost of about $200.


Talk to your employing sales associate about the value of receiving 
ongoing training, especially field training in which you accompany the 
licensee on appointments when an offer is presented to a seller or a 
listing is taken.


How to Work Effectively with a licensee
As a licensed assistant or buyer’s representative, you serve a vital func-
tion in expanding the effectiveness of another licensee’s productivity. 
This is a team effort, and you should expect to be treated as a valued 
team member. Nothing will take the place of good ongoing commu-
nication between you to enhance this.


Many experienced licensees find it hard to delegate responsibility to 
others, and you will need to constantly communicate the importance of 
your ability to handle your responsibilities to your employing licensee. 
After experiencing what you can do for her, the employing licensee will 
become comfortable with you and learn to delegate more and greater 
responsibility to you. Have patience, but ask for additional duties.
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The four Deadly sins
Praise in Public, Criticize in Private: There will be times when some-
thing just doesn’t go as planned and you or your employing sales asso-
ciate become irritated with each other. Never air your grievances in a 
public forum. Ask for a meeting in private. Have a written agenda if 
necessary and openly talk out your differences. There is no faster way 
to lose a good assistant or get fired by an employing sales associate 
than to berate her in a public forum. This is embarrassing and should 
not be done under any circumstances.


Your Bad Day Is Yours, Not Theirs: All of us who have worked in 
the real estate field know there can be good days and bad days. Both 
business and personal issues can come into play that are emotional in 
nature and can cause a person to become sad, grouchy, or even angry. 
If something happens to you that causes you to be in a miserable 
mood, don’t take it out on your assistant. It is a tough enough job 
just keeping your escrows current and your clients happy. This is the 
primary reason assistants quit. Both assistants and sales associates must 
be ready and willing to talk through problems and frustrations, but 
neither should use the other as a dumping ground for frustrations or 
hostility toward others.


Expect Excellence, but Train Thoroughly: Your licensed assistant 
should be keenly aware of the standard of care you maintain with the 
public and your clients and she should be expected to do the same. 
The only way to maintain this level of care and service is to ensure that 
your assistant is thoroughly trained in all aspects of the job necessary 
to fully support you at that level. Someone cannot be expected to 
maintain a level of service or conduct that she has not been thoroughly 
trained to meet or exceed.


Keep the Workload Reasonable to Avoid Burnout: As your business 
expands, the demands placed on you and your licensed assistant to 
maintain your standard of care become more challenging. Be watchful 
that you do not expand your business beyond what one assistant can 
reasonably handle. As the employing licensee, you must see that things 
are done on time and your assistant is working reasonable hours to get 
them done. If your business is obviously growing and you suddenly 
start to experience issues, such as late paperwork, files not maintained 
properly, signs of fatigue in your assistant, many late nights worked, or 
an unpleasant change of attitude, stop long enough to evaluate your 
assistant’s workload. Ask carefully if she has too much to do. You may 
find it is time to add another part-time assistant or even a buyer’s 
representative. The point is to stay aware of your operation and if it is 
growing, keep enough staff to handle it properly. This will avoid costly 
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turnover of assistants. It may be necessary to build an extra cash reserve 
before hiring an addition to your team, so be watchful and, at the first 
sign of overwork of your existing support team, check your finances.


it’s a family affair
One of the fastest growing and most effective types of partnerships 
occurring in real estate brokerage today is the husband/wife team. 
The advantage is that if both are licensed, each can hold a separate 
Open House on any given Sunday and double the chances of acquir-
ing a new client, or both people can hold one Open House and double 
the chances that potential clients will like one of them and want to 
work with him or her.


Usually either the husband or the wife is more detail oriented and 
assumes the role of the licensed assistant. If he or she is good with 
buyers, he or she will assume the dual role of assistant and buyer’s rep-
resentative. In this case, there is a full commission check to the family 
if one of them sells something.


Communications are usually good between husband/wife teams 
as well. One drawback is that vacation coverage usually entails using 
outside help.


Summary
In this chapter, you learned about three careers available to people 
who hold real estate licenses. These include jobs as commercial real 
estate brokers, property management and leasing, and licensed real 
estate assistants or buyer’s representatives. The commercial real estate 
practitioner can start in residential real estate and slowly transition 
into commercial real estate by “time blocking” commercial real estate 
activities in her daily activities or working for a large commercial real 
estate firm. Although the latter method usually requires the licensee to 
have greater financial reserves as it normally takes considerably longer 
to earn commission checks, the licensee often receives better training 
and has greater credibility with her commercial clients.


Commercial real estate valuation should always start with a rent 
survey to evaluate a property’s current rental income with pro forma 
rents that may be available.


The National Association of REALTORS® has several professional 
designations available such as the CCIM and CPM designations that 
will greatly enhance a licensee’s knowledge and ability to earn a better 
income and give better service to the public.
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Some examples of commercial real estate investments are self- storage 
facilities, office buildings, apartment complexes, retail  shopping centers, 
and land. Because each takes specialized knowledge, commercial prac-
titioners are wise to specialize in one product type if the size of their 
community warrants it.


Licensees involved in property management often act as leasing 
specialists as well and tend to provide services for one particular type 
of commercial property such as apartment or office buildings. An 
AMO designation is given by the IREM to firms that meet specific 
professional standards. The three types of property managers include 
licensed property manager, individual property manager, and resident 
manager. Although similar, each performs a different function.


The CalBRE’s Reference Book—A Real Estate Guide defines and 
lists specific duties that each property manager is charged with, includ-
ing collecting rents, paying bills, keeping abreast of economic and mar-
ket conditions, and establishing rent schedules, among other duties. 
This and other CalBRE publications are available at www.bre.ca.gov. 
A trust account is necessary in a property management company, and 
great care must be used to keep it current and accurate.


Great care should be exercised in drafting leases. A lease or rental 
agreement creates a leasehold estate that may be an estate for years, 
an estate from period to period, an estate at sufferance, or an estate at 
will. The three basic types of leases include the gross lease, net lease, 
and percentage lease. Each is used with a different type of commercial 
property. Many percentage leases contain a recapture clause indicating 
that a landlord may terminate the lease if the tenant does not generate 
a certain amount of minimum rent.


For a lease to be valid, it must include the names of the parties, be 
in writing if for longer than one year, show the amount of rent and 
when and to whom it must be paid, state the duration of the lease, 
adequately describe the property, be between parties who are capable 
of contracting, and show any automatic renewals in boldface type.


Licensees must be careful not to violate any fair housing or ADA 
rules and regulations when leasing property.


Most leases contain a right of entry provision, whereby the land-
lord or property manager can enter the premises for specific and law-
ful purposes. With written consent, leasehold estates may be sublet or 
assigned. Evictions are started with a notice of violation to the tenant 
and escalate to an unlawful detainer action by the landlord and, poten-
tially, removal by the county sheriff ’s office. Retaliatory evictions are 
not allowed by state law.


Licensees who are considering hiring licensed assistants should assess 
the value of their time to determine if a licensed assistant is warranted. 
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Some licensees hire a combination licensed assistant/ buyer’s repre-
sentative. This has the advantage of providing a needed part-time assis-
tant and a licensed assistant to refer buyers to and still retain much of 
the commission income. Salaries and commission rates are negotiable.


If a licensee hires a licensed assistant, the new assistant must be thor-
oughly trained in governmental, company, and the employing associ-
ate’s policies, and a complete job description must be created for the 
assistant to use as an operational guide. Licensed assistant’s duties may 
include setting up and maintaining escrow and listing files, maintaining 
good client communication throughout an escrow, scheduling appoint-
ments on behalf of the employing sales associate, negotiating repair 
requests, and maintaining the employing sales associate’s database.


The hiring interview should include the use of forms and checklists 
(see Appendix B) and the review of a complete resume.


Licensed assistants must be treated with respect, have a fair amount 
of work to do, and be thoroughly trained. An assistant should be 
praised in public and criticized in private; they should not be the brunt 
of an employing sales associate’s frustration with things they had noth-
ing to do with. An assistant’s workload should be kept to a reasonable 
level to avoid burnout. Husband/wife teams can make excellent and 
efficient partnerships.


Important Phrases and Terms
Accredited Management 


Organization (AMO)
Buyer’s representative 
Certified Commercial Investment 


Member (CCIM)
Certified Property Manager  


(CPM)
Condominium association 


 management
Escrow coordinator
Exculpatory clause
Industrial property
Institute of Real Estate 


Management (IREM)
Land brokerage 
Licensed assistants 
Management agreement


Net lease
Office buildings 
Percentage lease 
Real Estate Professional Assistant 


(REPA)
REALTORS® Land Institute (RLI)
Rent survey
Residential income property
Retail shopping centers
Self-storage facilities
Seventy-hour syndrome
Specialization 
Standard of care 
Sublease
Thirty-day notice
Three-day notice
Unlawful detainer action
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Class Discussion Topics
1. Discuss the reasoning behind conducting a rental survey before 


placing a value on an office building.
2. You have listed two retail shopping centers. One has thirty tenants 


that are all prospering but there’s no anchor tenant; the other has 
seven tenants including a national chain supermarket that is near 
the end of its lease with declining sales. Which is the better invest-
ment, and why?


3. Why must a property manager be so concerned with con-
stantly evaluating area conditions and rental rates of competing 
properties?


4. You are a property manager. The apartment complex you man-
age has several leases about to expire. You have just confirmed 
that a high-tech firm is moving to town in two months and will 
employ 600 people. What should you do about the upcoming 
lease renewals?


5. You are an excellent listing licensee and always carry a number of 
listings. A new marketing system you put in place has started gen-
erating even more buyers than you have time to work with. You 
enjoy your listing activities but don’t like working with buyers 
much. You are currently working over seventy hours a week just 
to keep up, and your spouse is really getting angry. What action 
should you take?


Chapter 16 Quiz


1. Which of the following defines  
CCIM?
a.  Certified Capital Investment 


Manager
b.  Confirmed Commercial Inventory 


Manager
c.  Certified Commercial Investment 


Member
d.  Commercial Capital Investment 


Manager


2. Which of the following is true about 
going to work for a large commercial 
real estate brokerage firm?
a.  It gives you less commercial clients.
b.  It requires no other source of  


income.
c.  It always provides more residential 


advertising resources.
d.  Better commercial training than 


most residential firms offer.
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3. Which of the following is defined by 
a lease under which a tenant is to pay 
$1,500 per month for five years and 
none of the operating expenses?
a. Net lease
b. Percentage lease
c. Full service lease
d. Modified gross lease


4. Which of the following businesses 
would likely pay the highest percentage 
on a percentage lease?
a. National chain drug store
b. Men’s clothing store
c. Parking lot
d. Restaurant


5. A percentage lease contains which of 
the following?
a. A minimum rental rate.
b.  A clause requiring the lessor to pay 


for all utilities. 
c.  A covenant to remain in business 


clause.
d. Both a and c. 


6. Which of the following businesses is 
likely to pay the lowest percentage on a 
percentage lease?
a. Tobacco shop
b. Music store
c. Real estate office
d. Supermarket


7. Which is an untrue statement 
concerning security deposits?
a.  Deposits for furnished rentals cannot 


exceed three months’ rent.
b.  Deposits for unfurnished rentals 


cannot exceed two months’ rent.
c.  Waterbed insurance is mandatory by 


a landlord.
d.  Nonrefundable cleaning deposits are 


allowed if stated in bold print.


8. An unlicensed assistant can do which 
of the following activities?
a.  Call the licensee’s sellers and give 


them Open House results and 
recommend a price change.


b.  Do cold calling for listings.
c.  Draft an addendum for the licensee 


and have the buyers sign it.
d. Answer the telephone.


9. Which of the following indicates that 
you need a licensed assistant? 
a.  Your children ask who you are. 
b.  You work more than seventy hours 


per week.
c.  Some of your sellers have complained 


they never hear from you. 
d. All of the above.


10. Which of the following is a good way 
to lose a licensed assistant?
a.  Establish her compensation based on 


a percentage of sales closed.
b.  Have her create colored listing flyers.
c.  Ask her to sort and organize all of 


your retained files and perform file 
coordination duties.


d.  Decide to criticize her work at a 
company meeting
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appendix


B


Licensed Assistant Pre-employment Application


Full name  


Address  


 


City, State, Zip  


Telephone numbers: Home _____________ Cell _____________


E-mail address ___________ DOB (D/M ONLY) ____________


Driver’s  license # ____________ Soc. Security # _____________


(You will be required to present both if you are offered 
employment.) 


How  far do you live from this location?    _____________________


Do you have your own transportation?    


EMPLOYMENT HISTORY (Start with most recent and 
provide at least two years.)


Employer name/phone  From To
 


Duties:
 


 


 


 


(continued)
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Employer name/phone From To
 


Duties:
 


 


 


 


Employer name/phone From To
 


Duties:
 


 


 


 


By initialing below, you are giving us permission to contact 
your previous employers.


_________________


Initial here


PERSONAL  REFERENCES:


Name 


Address  


Telephone number   


Relationship   


Years  known   


Name    


Address   


Telephone number  
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Relationship   


Years  known   


Name   


Address   


Telephone number   


Relationship   


Years  known   


By initialing below, you are giving us permission to contact 
your references.
____________


Initials
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Licensed Assistant Interview Sheet


1. Are you currently licensed in this state? If yes, for how long?


2. Are you licensed in any other state? If so, do you plan to return 
there?


3. Tell me about your real estate career if you’ve had one and why 
you decided on a real estate career.


4. Are you currently employed? If so, where, and for how long?


5. Why are you making the transition from sales to a licensed assis-
tant position?


6. What is the best job that you’ve ever had, and what did you like 
the most about it?


7. What former job did you like the least, and why?


8. Are you aware of the many duties that are required of a licensed 
assistant?


9. How do you feel about working some weekends?


10. Would you be willing to show property to some of my clients 
and write offers for me for a bonus if it was necessary?


11. If you are selected, you will need to supply me with at least two 
former clients and two agents as references. Will you do that?


12. If an angry client called and was verbally abusive to you, how 
would you handle it?


13. What questions do you have for me at this time?
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a
abatement of judgment A reduction or decrease 
in the amount of a judgment.


abatement of nuisance The act of ending or ter-
minating a nuisance; a type of legal action brought 
to end a nuisance.


abstract of judgment A summary of money 
judgment. The summary is usually prepared so 
that it may be recorded, thereby creating a (judg-
ment) lien on real estate owned by the judgment 
debtor.


abstract of title A summary of the instruments 
affecting title to a parcel of real property as shown 
by the public records.


acceleration clause 
1. A clause in a deed of trust or mortgage giv-


ing the lender the right to call all sums owing 
her to be immediately due and payable upon 
the occurrence of a certain event. It is also a 
clause that permits a debtor to pay off a loan 
before the due date. 


2. A clause in a promissory note, deed of trust, 
or mortgage that provides that upon default 
of a payment or some other stated event, the 
entire unpaid balance becomes immediately 
due and payable.


acceptance An essential element of every con-
tract, it is the consent to be bound by the offer. 
In deeds, it is the consent to accept a grant of real 
property.


Accredited Management Organization (AMO)  
The only designation awarded to property man-
agement companies who can meet the required 
stringent standards set by IREM. See also http://
www.irem.org/credentials/for-companies/amo


accretion A process of gradual addition of land 
by alluvial deposits; for example, from gradual 
action of ocean or river waters. Alluvion (some-
times called “alluvium” or “alluvial deposits”) 
and accretion are often mistakenly used syn-
onymously; alluvion (or alluvium) is the mate-
rial being deposited through the process of  
accretion.
accrued depreciation 


1. For purposes of appraisal, accrued depre-
ciation is the difference between the cost of 
replacement as of the date of the appraisal 
and the present appraised value.


2. The accumulated “paper loss” a taxpayer has 
taken on her tax returns.


3. Loss in value that has affected the improve-
ments on real property. (Also known as 
accumulated depreciation.)


acknowledgment A formal declaration before 
an officer duly authorized as a notary public by 
a person who has executed an instrument, stat-
ing that the execution is her act and deed. A 
formal statement (usually before a notary pub-
lic) by the person signing a deed or document 
that the instrument was actually and freely 
signed. The word acknowledgment is also used 
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to admit, affirm, or own as genuine an act of a 
person; as in acknowledgement of a contract or 
signature.


acoustical tile Blocks of fiber, mineral, or metal 
with small holes or a rough-textured surface to 
absorb sound, used as covering for interior walls 
and ceilings.


acquisition The act or process by which a person 
procures property. (Ref. Bk. CalBRE, 2010)


acre A measure of land equaling 160 square rods, 
4,840 square yards, 43,560 square feet, or a tract 
about 208.71 feet square.


ad valorem Latin for “according to value.”


ADA Refers to the Americans with Disabilities 
Act. The ADA applies to equal access to employ-
ment, public services, public accommodations, 
public transportation, and telecommunications.


adjusted cost basis For tax purposes, it is the 
original cost of the property plus improvements 
and minus allowable depreciation, amortization, 
and depletion.


administrator A person appointed by the pro-
bate court to administer the estate of a deceased 
person who has died without a will (intestate). 
Her duties include making an inventory of the 
assets, managing the property, paying the debts 
and expenses, filing necessary reports and tax 
returns, and distributing the assets as ordered by 
the probate court. (See executor.)


adverse possession A method of acquiring prop-
erty based on open and notorious possession, 
under a claim of right, color of title, continuous 
use for five years, and the payment of taxes. A 
method of acquiring title to real property owned 
by someone else through continuous use of that 
property for a statutory period of time while  
paying taxes on it. (See prescriptive easement.) 
See also http://legal-dictionary.thefreedictionary 
.com/adverse+possession


advertising The process of calling public atten-
tion to something to arouse a desire to buy the 
product or service being promoted. [See Truth-in-
lending (Tila).]
affidavit A statement or declaration reduced to 
writing, sworn to or affirmed before some officer 
who has authority to administer an oath or affir-
mation, such as a notary public or a commanding 
officer in the service.


agency “The relationship between principal and 
the principal’s agent which arises out of a con-
tract, either expressed or implied, written or oral, 
wherein the agent is employed by the principal to 
do certain acts dealing with a third party.” (Ref. Bk. 
CalBRE, 2010) This relationship may be created 
by expressed agreement, ratification, or estoppel. 
agent One who represents another, called a prin-
cipal, and has authority to act for the principal in 
dealing with third parties. (CCC 2295) The rela-
tionship is referred to as an agency relationship. 
Someone authorized to act for another (the prin-
cipal) in business matters. In California, only a 
licensed real estate broker may represent another 
in the purchase, sale, or lease of real property for 
compensation. (See real estate agent.)
agreement of sale 


1. A written contract between a buyer and seller 
setting out the terms of sale. 


2. An installment sales contract covering real 
property, especially a long-term contract.


AIDS (acquired immunodeficiency syn-
drome) A protected category under federal and 
state discrimination law. Neither the sellers of real 
property nor their agents may disclose that some-
body died of AIDS or had AIDS in said property. 
Also in a protected class are those with AIDS-
related complex (ARC) or human immunodefi-
ciency virus infection (HIV).


alienation The transferring of property to 
anoth  er. Conveyance or transfer of ownership, 
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title, or an interest or estate in real property to 
another. Can be voluntary or involuntary.


alienation clause In a deed of trust or mortgage, 
a provision that if the secured property is sold or 
transferred, the lender has the option of accelerat-
ing the loan and declaring the entire unpaid bal-
ance immediately due and payable. Also called 
a “due on sale” clause. See also http://definitions 
.uslegal.com/a/alienation-clause/


all-inclusive trust deed (AITD) A form of seller 
financing that is subordinate to but including the 
original debt or encumbrances. Similar to a wrap-
around mortgage but uses trust deed instead of a 
mortgage.


alluvion (alluvium) The soil that has been 
deposited through the process of accretion on the 
shore of a river or body of water  that increases the 
real property.


ALTA policy The title insurance policy issued to 
institutional lenders. The initials stand for Ameri-
can Land Title Association, an organization that 
regulates and standardizes the provisions within 
title policies.


alternate fee listings Also called “flat rate or fixed 
fee MLS listing,” refers to the practice used by some 
limited agency firms of unbundling their com-
pensation schedule to charge only for individual 
services rendered, such as signs, brochures, MLS 
listing, and so forth. (See Mls access only listings.)
amortization 


1. The liquidation of a financial obligation on 
an installment basis, which includes both 
principal and interest. 


2. Recovery of cost or value over a period of 
time. The method or plan for the payment 
of a debt, bond, deed of trust, and so on, by 
installments or sinking fund.


amortization schedule A list of the due dates 
and amounts by which the principal sum of an 
obligation will be reduced by partial payments.


annual percentage rate (APR) The cost of credit 
as determined in accordance with Regulation Z 
of the Board of Governors of the Federal Reserve 
System for implementing the federal Truth-in-
lending act.
appraisal An estimate and opinion of value. An 
opinion or estimate of the fair market value of a 
property.


appraiser One qualified by education, train-
ing, and experience who is also licensed by state 
and federal authority and is hired to estimate 
the value of real and personal property on the 
basis of experience, judgment, facts, and use of 
formal appraisal processes. See also http://www 
.appraisers.org/


appurtenant Attached to or considered part of 
land, because of being considered necessary and in -
ci dental to the use of that land. Commonly applied 
to easements that are considered part of property.


assemblage The act of assembling smaller con-
tiguous parcels of land or improved property to 
create a larger and more valuable single parcel.


assessed value Value placed on property as a basis 
for taxation. A value used by the tax assessor before 
July 1978. It represented 25 percent of the assessor’s 
fair market value. After deducting any exemptions 
from assessed value, one applied the tax rate to the 
net figure to determine annual property taxes. 


assessment An official valuation of property for 
the purpose of levying a tax, or the amount of 
tax levied. See also http://realestate.findlaw.com/
owning-a-home/property-tax-assessments.html


assessor The official who has the responsibility of 
determining the assessed values.


assignment A transfer of any property or right 
to another. The transfer of one’s entire interest in 
property. Generally, the term is limited to intangible  
personal property (that is, stocks, bonds, promis-
sory notes) and to leasehold estates.
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assignment of rents clause A clause in a deed 
of trust or mortgage, providing that in the event 
of default, all rents and income from the secured 
property will be paid to the lender to help reduce 
the outstanding loan balance.


assumption Acceptance of personal liability for 
another’s debt or obligation. In the case of the sale 
of real estate, the buyer personally accepts and 
promises to pay off the existing deed of trust.


attachment The legal process of seizure of prop-
erty by court order before judgment, usually done to 
have it available in the event a judgment is ob   tained 
in a pending lawsuit. The actual or construc tive sei-
zure of property by court order during a lawsuit.
The usual purpose is to hold the assets as se  curity 
for the satisfaction of a judgment. See  also http://
legal-dictionary.thefreedictionary.com/attachment


attachment lien A lien on property arising 
because of an attachment of that property.


attorney-in-fact An agent authorized to perform 
certain acts for another under a power of attor-
ney. Need not be an attorney at law. (See power of 
attorney.)
avulsion The sudden tearing away or removal 
of land by the action of water flowing over or 
through it.


B
balloon payment When the final payment on a 
note is greater than the preceding normal install-
ments, the final installment is termed a balloon 
payment. An installment promissory note provid-
ing for the last payment to be much larger than 
any previous payment. By statute, any payment 
more than twice the smallest payment is a balloon 
payment, although in practice generally the term 
refers only to the last payment.


Base line One of a set of imaginary lines running 
east and west used by surveyors from which they 
find, measure, and describe the location of lands. 
(See meridian.)


baseboard A board that goes around the room 
against the wall and next to the floor.


batten Narrow strips of wood or metal used to 
cover joints on the interior or exterior of a build-
ing; they are also used for decorative effect.


bearing wall or partition A wall or partition that 
supports any vertical load, in addition to its own 
weight. 


benchmarks A location indicated on a perma-
nent marker by surveyors.


beneficiary 
1. One entitled to benefit from a trust. 
2. The lender on the security of a note and deed of 


trust. The creditor (lender) under a deed of trust.


beneficiary statement A statement of condition 
of indebtedness relating to a deed of trust transac-
tion. (offset statement) See http://thelawdictionary. 
org/beneficiary-statement/


betterment An improvement on real property 
that increases the value and is considered a capital 
asset.


bilateral contract A contract in which the con-
sideration given by each party is a promise, that 
is, a promise for a promise.


bill of sale A written instrument given by the 
seller to the buyer to pass title to personal property.


binder A written statement that binds the par-
ties to an agreement until formal contracts can be 
drawn; an agreement to cover a down payment as 
evidence of good faith.


blanket mortgage One mortgage that covers 
more than one piece of real property.


blanket trust deed A deed of trust binding 
more than one parcel of property as security. 
It is frequently encountered in subdivisions, 
where every lot in the subdivision is bound by 
the same deed of trust. As the lots are sold, they 
are released from the deed of trust by a partial 
release provision.
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blighted area An area in which real property 
is declining in value because of destructive eco-
nomic forces.


blind ad Any advertisement that does not con-
tain the name and address of the person placing 
the ad. State law and the NAR Code of Ethics 
prohibit licensees from using such ads. 


blockbusting The illegal practice of trying to 
lower property values through the instigation of 
panic selling in a neighborhood.


blog An online journal allowing discussion, reflec-
tion, and the sharing of opinions on various topics.


board foot A unit of measurement for lumber: 
1 foot wide, 1 foot long, 1 inch thick (144 cubic 
inches).


bona fide A Latin term meaning “in good faith.” 
See also http://legal-dictionary.thefreedictionary 
.com/bona+fide


book value An accounting term that is the dif-
ference between cost and the total amount of 
depreciation that has been taken. Net worth of 
an asset as carried on the corporate balance sheet 
to make up differences in equity between prop-
erty exchangers. See also http://www.irs.gov/
irb/2005-07_IRB/ar10.html under 1031(a)


boot Anything other than real property given or 
received in a tax-deferred exchange of real prop-
erty. Any boot received in an exchange is taxable 
because it is not “like kind” property.


broker “A person employed for a fee by another 
to carry on any of the activities listed in the license 
law definition of a broker.” (Ref. Bk. CalBRE, 
2010) (also see B&PC 10131) An agent who earns 
income by arranging sales and other contracts. A 
real estate broker is an individual licensed by the 
state of California to arrange the sale or transfer of 
interests in real property for compensation.


broker’s trust fund account “An account sepa-
rate and apart and physically segregated from 
broker’s own funds, in which broker is required 


by law to deposit all funds collected for clients.” 
(Ref. Bk. CalBRE, 2010) Withdrawals from this 
account may be made only by the broker.


brownfields Refers to the Small Business Lia-
bility Relief and Brownfields Revitalization Act 
(2002). A federal law relating to contaminated 
properties where future use may be complicated 
by hazardous substances. See also www.epa.gov/
brownfields/index.html


BTU (British Thermal Unit) One BTU equals the 
quantity of heat required to raise the temperature 
of one pound of water one degree Fahrenheit at 
approximately 39.2 degrees F. Used in rating air-
conditioning and heating equipment.


building line Often called a setback line, a line 
running a certain distance from the street, in 
front of which an owner cannot build on owner’s 
lot. These lines are set by law.


Business and Professions c ode (B&Pc ) One 
of the twenty-five California codes containing the 
laws passed by the state legislature. It contains the 
statutes regulating the conduct of real estate brokers 
and establishes the Bureau of Real Estate (CalBRE).
business opportunity (B&PC 10030) The sale or 
lease of the business and goodwill of an existing 
business enterprise or opportunity. A term used 
to describe a business including its stock-in-trade, 
fixtures, and goodwill.


C
c .A.R. Abbreviation for the California Associa-
tion of REALTORS.


c c &R Abbreviation for covenants, conditions, 
and restrictions. Often used synonymously with 
general plan restrictions on a subdivision.


c alBRE An acronym for the California Bureau 
of Real Estate.


c AL VET LOAN (California Veterans Farm and 
Home Purchase Program) A program adminis-
tered by the State Department of Veterans Affairs 
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for the direct financing of farms and homes for 
veterans who qualify. The funds for these loans 
come from the sale of tax-free municipal bonds.


capital assets Assets of a permanent nature used 
in the production of income. Examples include 
land, buildings, and equipment.


capital gain The gain recognized for federal and 
state income tax purposes when a taxpayer dis-
poses of a capital asset. Gain in excess of original 
appraisal value or cost basis.
capital gain—long term An asset held for 
more than one year. See also http://www.irs.gov/ 
taxtopics/tc409.html


capital gain—short term An asset held for one 
year or less. The holding period is determined by 
the date of acquisition and the date of sale. Capital 
gains are taxed differently according to the length 
of time held. Short-term capital gains are cur-
rently taxed at ordinary income rates. 


capitalization In appraising, a method of deter-
mining value of property by considering net 
income and a reasonable percentage of return on 
the investment.


capitalization rate The percentage rate or rate 
of interest considered a reasonable return on the 
investment. It is used in the income approach 
to value, based upon net return. See also http://
www.ccim.com/cire-magazine/articles/cap-rate- 
calculations


casement window Windows set in frames of 
wood or metal that swing outward.


cash flow The new amount of cash a property pro-
duces when all cash income and other cash gener-
ated are added together and all cash expenses and 
other cash payments are deducted.


cause of action Facts or circumstances giving 
rise to an enforceable claim.


caveat emptor A Latin phrase meaning “let the 
buyer beware”; the legal maxim stating that the 


buyer must examine the goods or property and 
buy at their own risk.


certificate of reasonable value (c RV) The Vet-
erans Administration’s written appraisal of the 
value of a property.


c ertified Property Manager (c PM) A member 
of the Institute of Real Estate Management (IREM) 
of the National Association of REALTORS.


chain of title A series of conveyances, encum-
brances, and other instruments affecting the title 
from the time original patent was granted, or 
as far back as records are available. A history of 
the recorded ownership of real estate and claims 
against title to real estate.


chattel An article of personal property; any 
type of property not amounting to a freehold or 
fee in hand. (People v. Holbrook, 13 Johns., NY, 
94) See also http://www.law.cornell.edu/wex/
chattel


chattel mortgage A personal property mortgage. 
(See security agreement.)
chattel real All interests in real estate of a lesser 
dignity than a freehold estate, such as a lease.
civil code A collection of laws that deal with 
business and negligence. One of the twenty-five 
California codes containing the statutes passed 
by the state legislature. The most important code 
relating to contracts and real estate, the civil code 
defines the nature and requirements for contracts 
and real estate transactions, among its many other 
provisions.


civil law The division of municipal law which is 
occupied with the exposition and enforcement 
of civil rights as distinguished from criminal 
law. A system of jurisprudence, sometimes called 
Roman law or Roman civil law, wherein all the 
laws are set forth in advance to regulate conduct 
(as opposed to common law, where the princi-
ples of law develop on a case-by-case basis). In 
California, the term also refers to the law relating 
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to and between individuals, as opposed to crimi-
nal law.


client One who pays an agent to perform a ser-
vice for a fee. Real estate has traditionally referred 
to the seller as the client and the buyer as the cus-
tomer unless the buyer has entered into a Buyer 
Representation Agreement.


closed-end question Any question that can be 
answered with either a “yes” or “no.”


closing disclosure A document required to be 
given a borrower no later than three days prior to 
the close of escrow.  This form combines the Truth-
in-Lending and the HUD-1 closing statements. See 
loan estimate. See also TILA-RESPA Integrated 
Disclosure rule at http://files.consumerfinance. 
gov/f/201409_cfpb_tila-respa-integrated- 
disclosure-rule_compliance-guide.pdf


cloud on title A claim or document that affects 
title to real estate. The actual cloud may ultimately 
prove invalid, but its existence mars the title.


c LTA policy The title insurance policy issued to 
homeowners and noninstitutional lenders. The 
initials stand for the California Land Title Asso-
ciation, which regulates and standardizes the  
provisions within title policies.


c ode of c ivil Procedure A compilation of exist-
ing laws. One of the twenty-five California codes 
that contain the statutes passed by the state legis-
lature. It contains most of the procedural require-
ments for enforcing rights granted by other codes, 
including the procedures for evictions, foreclo-
sures, and lawsuits.


code of ethics (c OE) A system of self-governing 
rules of conduct created by the national asso-
ciation of REalToRs® and subscribed to by its 
members outlining principles necessary to assure 
REALTORS perform to a high ethical stand-
ard in dealings with principals and third parties. 
REALTOR members of the naR may be cited 
for violations of the code of ethics.


codicil An amendment to a will.


collateral Property subject to a security interest; 
property used as security for a debt. (See security 
agreement.)


collateral security The transfer of property of 
other valuables to ensure the performance of a 
principal agreement; an obligation attached to a 
contract to guarantee its performance.


color of title That which appears to be a good 
title but, in fact, is not; for example, a forged deed. 
A document that appears to convey title but in 
fact is ineffective, conveying no title at all. It is one 
of the requirements for adverse possession and 
easement by prescription.


commercial acre A term applied to the remain-
der of an acre of land after the area devoted to 
streets, sidewalks, curbs, dedicated open space, 
and so on, has been deducted from the acre.


commingling The mixing of different funds 
so that they can no longer be distinguished. 
In domestic law, it refers to the combination 
of separate property and community property, 
so that the separate property and community 
funds can no longer be distinguished; in such 
cases all property is considered community 
property. For brokers, it refers to the mixing of 
clients’ money with the broker’s separate bank 
accounts. Often grounds for real estate license 
revocation.


commission A licensed broker’s compensation 
for performing the duties of her agency agree-
ment. In the real estate business, this fee is usually 
a negotiated percentage of the selling price of a 
home or a percentage of the lease or rents.


common law The body of law that grew from 
customs and practices developed and used in Eng-
land. A body of unwritten law that developed from 
the general customs and usage. It was adopted in 
the United States and exercised by court deci-
sions following the ancient English principles and 


BK-OCL-HERD_SOUTHSTONE-150131.indb   575 7/10/2015   5:23:47 PM








576 Glossary


the recorded law of a state. See also http://legal- 
dictionary.thefreedictionary.com/Common+law


community property All property acquired by a 
husband and wife living together, except separate 
property. (See separate property.) Property owned 
in common by a husband and wife as a kind of 
marital partnership.


compaction Packing or consolidation of soil. 
When soil is added to a lot to fill in low places 
or to raise the level of the lot, it is often too loose 
to sustain the weight of buildings. Therefore, it is 
necessary to compact the added soil so that it will 
carry the weight of the building without the dan-
ger of settling or cracking.


comparative market analysis (c MA) One of the 
three methods in an appraisal process. A means 
of comparing similar type properties, which have 
recently sold, to the subject property to determine 
a selling price range.


compound interest Interest paid on the origi-
nal principal and also on the accrued and unpaid 
interest that has accumulated as the debt matures.


condemnation A judicial procedure used to 
exercise the power of eminent domain. 


1. The act of taking private property for public 
use by a political subdivision upon payment 
to the owner of just compensation. (Ref. Bk. 
CalBRE, 2010) 


2. A declaration by proper governmental 
authorities that a structure is unfit for use. 
The takeover of private property for public 
use through the exercise of the power of emi-
nent domain. 


3. Limited by the Fifth Amendment of the 
U.S. Constitution, which states: “No person 
shall be deprived of life, liberty or prop-
erty without due process of law; nor shall 
private property be taken for public use 
without just compensation.” See also http://
legal-dictionary.thefreedictionary.com/ 
condemnation


condition 
1. A provision in a contract stating that the 


contract will not go into effect or that it will 
terminate upon the occurrence of some 
specified future event. 


2. A restriction added to a conveyance that, upon 
the occurrence or nonoccurrence of some act or 
event, causes the estate to be defeated. 


3. A contractual provision that upon the occur-
rence or nonoccurrence of a stated act or event, 
an obligation is created, destroyed, or defeated.


condition precedent A condition that must 
occur before an estate is created or enlarged, or 
before some other right or obligation occurs.


condition subsequent A condition that, upon its 
failure or nonperformance, causes the defeat or 
extinguishment of an estate, right, or obligation.


conditional commitment A loan commitment 
for a definite amount under certain terms and 
conditions. It is subject to an unknown purchas-
er’s satisfactory credit rating.


conditional sale contract A contract for the sale 
of property whereby the seller retains legal title 
until the conditions of the contract have been ful-
filled. The buyer has an equitable interest in the 
property. (See security agreement.) A contract for 
the sale of property by which possession is deliv-
ered to the buyer, but title remains with the seller 
until full payment or the satisfaction of other 
stated conditions.


conditional use permit An exception to or 
relief from the application of a zoning ordinance, 
because of special authorization granted by the 
zoning authorities. The issuance rests on public 
policy benefits and prior authorization in the zon-
ing ordinance.


condominium A system of individual ownership 
of units in a multifamily structure, combined with 
joint ownership of common areas of the structure 
and the land. The ownership of an individual unit 
in a multiunit structure, combined with joint 
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ownership of common walkways, land, and other 
portions of the property.


confirm tion of sale A court approval of the sale 
of property by an executor, administrator, guard-
ian, or conservator.


consideration Anything of value, or that is legally 
sufficient, given to induce someone to enter into 
a contract. The inducement for entering into a 
contract—usually involving money, services, or a 
promise—although it may consist of a legal ben-
efit to the promisor or any legal detriment to the 
promisee.


constructive eviction A breach of the landlord’s 
warranty of quiet enjoyment. Any acts by the 
landlord that substantially interfere with the ten-
ant’s use and enjoyment of the premises. There 
can be no “constructive eviction” without the ten-
ant’s vacating the premises within a reasonable 
number of days from the landlord’s action. 


constructive notice A notice given by the pub-
lic records that is considered equivalent to actual 
notice even though there is not actual notice. 


1. Notice given by a recorded document. 
2. Notice imputed by a law because a person could 


have discovered certain facts upon reasonable 
investigation, and a “reasonable man” in the 
same situation would have conducted such an 
investigation.


c onsumer c redit Protection Act (See Truth-in-
lending act.)
contingent Conditional; uncertain; conditioned 
upon the occurrence or nonoccurrence of some 
uncertain future event.


continuation statement A statement filed to 
extend the time limit on a financing statement 
that had been filed earlier.


contract of sale (See conditional sale contract.)
conventional loan A loan that is made using real 
estate as security; that is not federally insured or 
guaranteed.


conversion The misappropriation or misuse of 
trust funds. The wrongful appropriation of anoth-
er’s goods to one’s own use; to change from one 
character or use to another. 


1. In tort, an unauthorized claim of ownership 
over another’s personal property. 


2. In property, the change of character of property 
from real to personal, or vice versa. 


convertible adjustable rate Allows the borrower 
to adjust to a fixed interest rate.


cooperative apartment A form of owner-
ship in which each individual owner becomes 
a shareholder of a corporation that holds title 
to the apartment. This coop owner is granted a  
proprietary lease to a specific unit. Such interest 
is treated as personal property. Each coop share-
holder is responsible for her share of corporate 
expenses including property taxes and mainte-
nance.


cost basis Acquisition cost plus improvements 
less depreciation taken equals basis. (See adjusted 
cost basis.)


cotenancy Where two or more individuals have 
rights to an undivided interest in the same prop-
erty.


counteroffer The rejection of an offer by the sub-
mission of another offer, different in terms from 
the original offer. Any purported acceptance of an 
offer that introduces new terms is a rejection of 
that offer and amounts to a counteroffer.


covenant A contractual agreement whereby one 
of the parties promises to perform or to refrain 
from doing certain acts.


credit unions A growing source of funds for real 
estate loans.


c RV (certificate of reasonable value) As used 
by the Department of Veterans Affairs, it is a doc-
ument that states the appraiser’s valuation of real 
property.
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D
dealer As it relates to real estate, a dealer is a per-
son who holds property primarily for sale to her 
customers in the ordinary course of her business. 
Also, defined by the Internal Revenue Service as 
the designation of a person who regularly buys 
and sells real estate.


debt service The sum of money needed to amor-
tize the loan or loans during each payment period.


debtor 
1. A party who “owns” the property that is sub-


ject to a security interest. 
2. A person who owes a debt.


dedication There are two types of dedication: 
statutory and common law. Statutory dedica    -
tion is done by recording an approved subdivi-
sion map indicating those areas dedicated to the 
public. A common law dedication, since it is a 
matter of contract, requires an offer and accept-
ance by owner and public. A dedication of land 
by its owner for some public use and accepted 
for such use by authorized public officials on 
behalf of the public. A gift of privately owned 
land to the public or for public use. It may be 
voluntary or involuntary.


deed A written instrument that, when properly 
executed and delivered, conveys title.


deed of trust A security instrument transfer-
ring bare legal title to property to a third person 
(trustee) as security for a debt or other obligation. 
Similar to a mortgage except it involves three par-
ties: trustor (borrower), trustee (holder of title 
as security for debt), and beneficiary (lender). 
In California, a judicial foreclosure procedure is 
avoided because the trustee can sell the property 
under a power of sale after allowing the trus-
tor a short period in which to repay the debt. 
Because of the ease of foreclosure, trust deeds are 
used almost exclusively in California. See also 
http://legal-dictionary.thefreedictionary.com/
Deed+of+Trust


default 
1. Failure to fulfill a duty or promise, or to dis-


charge an obligation. 
2. Omission or failure to perform any act. 
3. Failure to perform a legal duty or to discharge a 


promise.


default judgment A judgment obtained because 
the defendant failed to appear and defend her case.


defeasance clause The clause in a mortgage or 
deed of trust that gives the borrower the right to 
redeem her property upon the payment of her 
obligations to the lender.


defeasible Capable of being defeated. A defeasi-
ble estate is one that has a condition attached to 
the title that, if broken, causes the termination of 
that estate.


defendant The party being sued in a lawsuit; the 
party against whom an action is filed.


deferred maintenance Maintenance and accu-
mulated repairs to real property that have been 
postponed.


deficiency judgment A judgment given for the 
unpaid balance of a debt remaining after the 
security is sold. A court decree holding a debtor 
personally liable for the shortage or  insufficiency 
realized on the sale of secured property. The debtor 
owes the difference between the sale price of the 
property and the amount of the secured debt.


delivery (of a deed) The unconditional, irrevoca-
ble intent of a grantor immediately to divest (give 
up) an interest in real estate by a deed or other 
instrument. Legal delivery refers to the intention 
of the grantor, not the act of manually conveying 
the actual document.


deposit Money offered by a buyer to a seller usu-
ally in conjunction with a purchase offer to indi-
cate good faith. Also known as earnest money. The 
money is usually intended to be applied toward 
the purchase price of property, or forfeited on fail-
ure to complete the contract.
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deposit receipt A contract used in the real estate 
business that includes the terms of the contract 
and acts as a receipt for “earnest money” to bind 
an offer for property by the prospective purchaser. 
The name given to most real estate contracts con-
taining the terms of the sale of real estate and 
receipt for earnest money (deposited).


depreciation A loss in value from any cause. This 
loss in value to real property may be caused by 
age or physical deterioration, or by functional or 
economic obsolescence.


desist and refrain order An order that the Real 
Estate Commissioner is empowered by law to 
issue; orders individuals to refrain from commit-
ting an act in violation of the real estate law.


devise A gift of real property by the last will and 
testament of a devisee. 
disclosure statement A statement that the Truth-
in-Lending law requires a creditor to give a debtor 
showing the finance charge, annual percentage 
rate, and other required information. Required by 
the Truth-in-lending act (Tila).
discount To sell at a reduced value. To sell a 
promissory note before maturity at a price less 
than the outstanding principal balance of the 
note at the time of sale. It may also be the amount 
deducted in advance by the lender from the face 
of the note. Buying a discounted note increases 
the rate of return to the purchaser of the note.


discount points A fee charged by the lender 
when making an FHA or VA loan to offset the 
lower interest rate the lender will receive com-
pared with conventional loan interest rates. One 
point is equal to 1 percent of the loan amount.


discount rate The interest rate that is charged on  
money borrowed by banks from the Federal Re -
serve System. See also http://www.federalreserve.
gov/monetarypolicy/discountrate.htm


discounted trust deed A trust deed that is sold 
at less than its face value. An investment in this 


kind of deed can be a perfect investment. See also 
http://www.dre.ca.gov/files/pdf/re35.pdf


discriminatory conduct Conduct that nega-
tively impacts a person of a protected class. The 
BRE Regulations state that discriminatory con-
duct is a basis for disciplinary action and civil  
litigation.


district court The main trial court in the federal 
court system and the lowest federal court. It has 
jurisdiction in civil cases where the plaintiffs and 
defendants are from different states (diversity of 
citizenship) and the amount in controversy is over 
$10,000, and in cases involving a federal question. 
See also http://www.courts.ca.gov/2113.htm


Do-Not-c all Registry The federal government’s 
Do-Not-Call (DNC) Registry allows a person to 
permanently restrict telemarketing calls by reg-
istering their phone number at www.donotcall.
gov or by calling 888-382-1222. If you receive 
marketing calls after your number has been in the 
national registry for three months, you can file a 
complaint using the same web page and toll-free 
number. See also https://www.donotcall.gov/


dominant tenement The tenement obtaining 
the benefit of an easement appurtenant. The par-
cel of land that benefits from an easement across 
another parcel of property (servient tenement).


double escrow An escrow that will close only 
upon the condition that a prior escrow is consum-
mated. The second escrow is contingent upon and 
tied to the first escrow. While double escrow is not 
illegal, unless there is full and fair disclosure of the 
second escrow, there may be a possibility of fraud 
or other actionable conduct by the parties.


dual agency An agency relationship in which 
the agent acts concurrently for both of the prin-
cipals in a transaction. Such an agency must be 
disclosed, with written consent to the possibil-
ity, by all parties before an offer is written and  
submitted.


BK-OCL-HERD_SOUTHSTONE-150131.indb   579 7/10/2015   5:23:47 PM








580 Glossary


due diligence Not measured by any abso-
lute standard but of such measure of prudence, 
activities, or assiduity, as is properly to be 
expected from, and exercised by, a reasonably 
prudent person (licensee) under the particular  
circumstances.


due on encumbrance clause A clause in a deed 
of trust or mortgage that provides that upon the 
execution of additional deeds of trust or other 
encumbrances against a secured parcel of prop-
erty, the lender may declare the entire unpaid bal-
ance of principal and interest due and owing.


due on sale clause An acceleration clause that 
grants the lender the right to demand full pay-
ment of the mortgage or deed of trust upon sale 
of the property. A clause in a deed of trust or 
mortgage that provides that if the secured prop-
erty is sold or transferred, the lender may declare 
the entire unpaid balance immediately due and 
payable. Its use has been severely limited by 
recent court decisions. Also called an alienation 
clause.


E
earnest money A deposit of money paid by 
a buyer for real property as evidence of good 
faith. The effect of earnest money is to serve as a 
source of damages in the event of buyer breach or 
default. See also http://www.realtor.com/advice/ 
understanding-the-earnest-money-deposit-2/


easement A right, privilege, or interest that one 
party has to use the land of another. Example: A 
right of way. A legal right to use another’s land for 
one’s benefit or the benefit of one’s property (right 
of way).


easement appurtenant An easement created 
for the benefit of a particular parcel of property. 
There is both a dominant and a servient estate. 
The easement is annexed to and part of the  
dominant property.


easement in gross An easement that benefits 
a particular individual, not a parcel of property. 
It involves only a servient estate. A public utility 
easement is an example.


economic life The useful life of an improve-
ment or structure; that period during which 
an improvement will yield a return on the  
investment.


economic obsolescence The loss in value to 
prop      erty due to external causes such as zoning or  
a deteriorating neighborhood. It is also referred 
to as social obsolescence. See also http://
financial-dictionary.thefreedictionary.com/
economic+obsolescence


effective gross income The amount of net 
income that remains after the deduction from 
gross income of vacancy and credit losses.


EIR Environmental Impact Report. See also 
http://www.dot.ca.gov/ser/vol1/sec5/ch36eir/
chap36.htm


emblements Things that grow on the land that 
require annual planting and cultivation. Treated as 
personal property. See also http://legal-dictionary. 
thefreedictionary.com/Emblements


eminent domain The right of the government 
and certain others, such as public utilities, to 
acquire property for public or quasi-public use 
by condemnation, upon payment of just com-
pensation to the owner. The constitutional or 
inherent right of a government to take private 
property for public good upon the payment of 
just compensation. (See condemnation.) See also 
http://legal-dictionary.thefreedictionary.com/
Condemnation+Proceedings


employee One who works under the supervi-
sion of another. Because the state of California 
requires salespersons and associate licensees to 
be supervised, they are considered employees. For 
tax purposes, however, the state allows licensees 
to file as independent contractors provided they 
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meet the three-part criteria imposed by the IRS, 
that is: 


1. work under a written contract; 
2. have a real estate license; and 
3. compensation is based on performance,  


not the number of hours worked. (See  
independent contractor.) See also http://
www.taxes.ca.gov/iCorE.bus.shtml


encroachment The projection of a structure onto 
the land of an adjoining owner. A structure or nat-
ural object that unlawfully extends into another’s 
property.


encumbrance Any claim, interest, or right 
improp     erly possessed by another that may dimin-
ish the true owner’s rights or value in the estate. 
Examples include mortgages, easements, or re -
strictions of any kind. A claim, lien, or charge on 
property.


endorsement 
1. The act of signing one’s name on the back 


of a check or a note, with or without further 
qualification. 


2. The signature described above.


environmental impact report (EIR) A report 
that must be prepared whenever any agency or 
individual considers a project that may have a sig-
nificant impact on the environment, as directed 
by the California Environmental Quality Act. 
See also http://www.dot.ca.gov/ser/vol1/sec5/
ch36eir/chap36.htm


Equal c redit Opportunity Act (Ec OA) Pro-
hibits discrimination among lenders. See also 
http://www.justice.gov/crt/about/hce/housing_ 
ecoa.php


Equal h ousing Opportunity Act Prohib-
its discrimination in the listing, sale, lease, 
rental, or financing of real property due to race, 
creed, religion, sex, marital status, or handicap.  
Should apply exactly the same in all real  
estate transactions. For further info, go to 


http://portal.hud.gov/hudportal/HUD?src=/
program_offices/fair_housing_equal_opp


equal protection The Fourteenth Amendment 
to the U.S. Constitution and similar provisions in 
the California Constitution require each citizen 
to receive equal protection of the laws. There are 
no minimum standards of protection; all equally 
situated individuals must simply be treated 
equally. (The due process clause of the Constitu-
tion im pos es certain minimum standards of pro-
tection.) See also http://legal-dictionary.thefreed-
ictionary.com/Equal+Protection+Clause


equity 
1. The interest or value that an owner has in real 


property over and above the liens against it. 
2. A part of our justice system by which courts seek 


to supplement the strict terms of the law to fair-
ness under the circumstances, rather than on 
fixed legal principles or statutes. 


3. Ownership in property, determined by calcu-
lating the fair market value less the amount of 
liens and encumbrances. See also http://legal- 
dictionary.thefreedictionary.com/equity


equity buildup The increase of the owner’s 
equity due to mortgage principal reduction and 
value appreciation.


equity of redemption The right to redeem prop-
erty during the foreclosure period. In California, 
the mortgagor has the right to redeem within 
twelve months after the foreclosure sale.


erosion The wearing away of the surface of the 
land by the action of wind, water, and glaciers, for 
example.


errors and omissions (E&O) insurance Cover-
age insuring against mistakes, errors, and negli-
gence in the listing and sales activities of escrow 
companies, real estate brokers, and their associate 
licensees. Does not cover fraud. See also http://
www.businessdictionary.com/definition/errors-
and-omissions-liability-insurance.html
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escalator clause A clause in a contract that pro-
vides for the upward or downward adjustment of 
certain items to cover the specific contingencies 
set forth. A clause in a promissory note, lease, 
or other document that provides that upon the 
passage of a specified time or the happening of a 
stated event, the interest rate shall increase.


escheat The power of a state to acquire title to 
property for which there is no owner. http://legal-
dictionary.thefreedictionary.com/escheat


escrow A process used in California where docu-
ments and funds are deposited with a neutral third 
party with instructions to carry out the provisions 
of an agreement or contract. A complete or perfect 
escrow is one in which everything has been depos-
ited to enable carrying out the instructions. The 
neutral third party (stakeholder) who holds money, 
deeds, or other documents pursuant to instructions 
for delivery upon completion or occurrence of  
certain conditions. See also http://www.dre.ca.gov/
files/pdf/Escrow_Info_Consumers.pdf


estate The degree, quantity, nature, and extent of 
the interest that a person has in real property. 


1. Ownership interest in real estate. 
2. The quality and quantity of rights in property.


estate at will (tenancy at will) The occupation of 
real property by a tenant for an indefinite period. 
One or both parties may terminate it at will. A 
leasehold tenancy which at common law could 
be terminated by either party at any time without 
advance notice. Requires thirty days’ written notice 
(sixty days’ notice is required if you’ve lived in the 
rental for more than one year) is now required to 
terminate this type of estate in California. See also 
http://thelawdictionary.org/estate-at-will/


estate for life (also life estate) A freehold estate 
whose duration is measured by and limited to the 
life or lives of one or more persons. See also http://
thelawdictionary.org/estate-at-will/


estate for years (tenancy for years) A lease that 
will expire at a definite time or date. A leasehold 


tenancy of a fixed duration, being a definite and 
ascertainable period of a year or any fraction or 
multiple thereof. It has a definite beginning and 
ending date, and hence a known and definite 
duration. A six-month lease would be an estate 
for years because it has a beginning and ending 
date. See also http://thelawdictionary.org/estate-
at-will/


estate from period to period (periodic ten-
ancy) A leasehold tenancy that continues indefi-
nitely for successive periods of time, until termi-
nated by proper notice. When the periods are one 
month in duration, it is often called a month-to-
month tenancy. See also http://thelawdictionary 
.org/estate-at-will/


estate of inheritance An estate that may go to 
the heirs of the deceased. All freehold estates are 
estates of inheritance, except life estates. See also 
http://thelawdictionary.org/estate-at-will/


estop A legal term meaning to hinder or prevent 
by estoppel.


estoppel A doctrine whereby one is forbidden to 
contradict or deny her own previous statement, 
act, or position. The doctrine that prevents a per-
son from exercising a legal right, because that 
person previously acted in an inconsistent man-
ner, so that a third person detrimentally relied 
on the earlier acts. An agency may be created 
this way when an individual knowingly allows 
another individual to act as their agent without 
authorizing such acts. See http://legal-dictionary 
.thefreedictionary.com/estoppel


estoppel certificate (or clause) A legal doctrine 
preventing persons from asserting rights or rep-
resentations inconsistent with those previously 
made through act, silence, or personal conduct. 
The assertion in a contract that mortgage debt 
and collateral pledged are correct as of the date 
of the agreement. A written statement by tenants 
of the amount of rent they pay, the amount of any 
other funds held by the landlord on their behalf, 


BK-OCL-HERD_SOUTHSTONE-150131.indb   582 7/10/2015   5:23:47 PM








583Glossary


and a statement that they are not withholding any 
rent due to condition of property issues. See also 
http://www.businessdictionary.com/definition/
estoppel-certificate.html


ethics Accepted standards of right and wrong. A 
standard of conduct that all members of a given 
profession owe to the public, clients or patrons, 
and other members of that profession. Refers to a 
branch of philosophy that deals with moral science 
and moral principles. It is a debatable subject and 
cannot be legislated. It is based on what each indi-
vidual feels is good or bad. (See code of ethics.) See 
also http://www.thefreedictionary.com/ethics


ethnic Pertaining to a group of people sharing a 
com    mon or distinctive culture, religion, or lan-
guage. The seller of a property is not allowed to 
ask the buyer their ethnic background.


eviction Dispossession by legal process, as in 
the termination of a tenant’s right to possession 
through reentry or other legal proceedings.


exclusive agency listing “A listing agreement 
employing a broker as the sole agent for the 
seller of real property under the terms of which 
the broker is entitled to a commission if the 
property is sold by any other broker, but not if a 
sale is negotiated by the owner without the ser-
vices of an agent.” (Ref. Bk. CalBRE, 2010) See 
CCC 1086(F)(2) See http://www.leginfo.ca.gov/ 
cgi-bin/displaycode?section=civ&group=01001-
02000&file=1086-1090


exclusive authorization and right to sell list-
ing A written agreement giving one agent the 
exclusive right to sell property for a specified 
period of time. The agent may collect a commis-
sion if the property is sold by anyone, including 
the owner, during the term of the listing agree-
ment. The phrase “right to sell” really means the 
right to find a buyer on the terms and conditions 
specified by the seller. It does not mean that the 
broker/agent has a power of attorney from the 
property owner to sell the property.


exculpatory clause A provision in leases 
and other instruments seeking to relieve one 
party of liability for negligence and other acts. 
In residential leases, such clauses are invalid, 
and in other leases the courts have limited 
the landlord’s ability to escape liability for 
intentional acts and acts of affirmative neg-
ligence. See also http://thelawdictionary.org/ 
exculpatory-clause/


execute To complete, make, perform, do, or fol-
low out. To sign a document intending to make 
it a binding instrument. The term is also used to 
indicate the performance of a contract.


executor A person named by the testator of a will 
to carry out its provisions as to the disposition of 
the estate. A personal representative appointed in 
a will to administer a decedent’s estate.


f
Facebook A social networking website owned by 
Facebook, Inc. Users connect with friends, rela-
tives, and others to share social or other contacts.


Fair h ousing Amendments Act of 1988 Impor-
tant piece of legislation that further extends pro-
tection against housing discrimination to families 
and handicapped persons.


fair market value The amount of money that 
would be paid for a property offered on the 
open market for a reasonable length of time with 
both the buyer and the seller knowing all uses to 
which the property could be put and with neither 
party being under pressure to buy or sell. (See  
market value.)
false promise A statement used to influence or 
persuade.


Fannie Mae (See federal national Mortgage 
association.)
farm area A real estate licensee’s term used to 
specify either a specific geographical area or 
group of people that a licensee focuses on for  


BK-OCL-HERD_SOUTHSTONE-150131.indb   583 7/10/2015   5:23:47 PM








584 Glossary


listings, sales, and lead generation. See also 
http://www.realtor.org/field-guides/field-guide-
to-farming-and-prospecting


Federal Deposit Insurance c orporation 
(FDIc ) An independent agency of the federal 
government whose purpose is to insure depos-
its in banks and savings banks entitled to federal 
deposit insurance. For a more detailed descrip-
tion, see to www.fdic.gov


Federal Fair h ousing Act Established under 
Title VIII of the U.S. Civil Rights Act of 1969 
and amended in 1988. It was created to provide 
fair housing throughout the United States. See 
also http://portal.hud.gov/hudportal/HUD?src=/ 
program_offices/fair_housing_equal_opp/
FHLaws/yourrights


Federal h ome Loan Mortgage c orporation 
(Fh LMc ) A government-sponsored enterprise 
(GSE) created by Congress to support liquidity 
and stability in the secondary mortgage market. 
It is also known as Freddie Mac. See also http://
www.freddiemac.com/


Federal h ousing Administration (Fh A) Estab-
lished as a federal agency under the National 
Housing Act in 1934, its purpose was and is to 
stabilize the mortgage markets by insuring hous-
ing mortgages and credit. See also http://portal.
hud.gov/hudportal/HUD?src=/federal_housing_
administration


Federal National Mortgage Association 
(FNMA) A federal corporation that provides 
lenders with a secondary mortgage money  
market.


Federal Reserve System The central banking 
system of the United States under the control of 
a central board of governors (Federal Reserve 
Board). It involves a central bank in each of 
twelve geographical districts, with broad powers 
in controlling credit and the amount of money 
in circulation. See also http://federalreserve.gov/ 
consumerinfo/default.htm


fee simple An estate in real property by which 
the owner has the greatest possible power over 
the title. In modern use, it expressly establishes 
the title of real property with the owner without 
limitation or end. She may dispose of it by sale, 
trade, or will, as she chooses. In modern estates, 
the terms “fee” and “fee simple” are substantially 
synonymous. See also http://legal-dictionary. 
thefreedictionary.com/fee+simple


fee simple absolute The highest estate known at 
law. A freehold estate of indefinite duration, inca-
pable of being defeated by conditions or limita-
tions. Sometimes simply called fee or fee estate.


fee simple defeasible A fee simple estate to 
which certain conditions or limitations attach, 
such that the estate may be defeated or termi-
nated upon the happening of an act or event. 
Also called a fee simple subject to a condition 
subsequent estate.


fiduciary A person in a position of trust and confi-
dence, as between principal and broker. A fiduciary 
owes complete allegiance to her principal includ-
ing the duties of confidentiality, full disclosure, 
loyalty, obedience, accounting for all monies, and 
the use of skill, care, and due diligence. A fiduciary 
may not make a profit from her position without 
first disclosing it to the beneficiary. See also http:// 
legal-dictionary.thefreedictionary.com/fiduciary


fin ncing statement The instrument filed to per-
fect the security agreement and give constructive 
notice of the security interest, thereby protecting 
the interest of the secured parties. (See secured 
party, security agreement, and security interest.) 
The security interest in personal property. It is 
analogous to a mortgage on real property, except 
that it secures personal property. Under the UCC, 
it may be filed in Sacramento with the secretary 
of state.


fin er’s fee Compensation paid to a person for 
finding someone interested in selling or buying 
property. In general, finder’s fees are illegal in  
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California since a commission may only be paid 
to a licensed real estate broker. When a transac-
tion involves a federally related loan, such fees 
are prohibited by the Real Estate settlement  
Procedures act (REsPa).
First Amendment The constitutional amend-
ment guaranteeing freedom of speech, press, 
assembly, and religion.


fix ures Items that were originally personal prop-
erty but that have become part of the real prop-
erty, usually because they are attached to the real 
property more or less permanently. Examples: 
store fixtures built into the property and plumb-
ing fixtures.


flipper property Any property bought for imme-
diate resale and profit.


footing The base or bottom of a foundation wall, 
pier, or column.


foreclosure A legal proceeding to enforce a lien, 
such as a mortgage or deed of trust. The process 
by which secured property is seized and sold to 
satisfy a debt. A mortgage or involuntary lien 
must be sold by a court-ordered sale; a sale under 
a deed of trust may be either by court action or 
through a private trustee’s sale.


Foreign Investment in Real Property Tax Act 
(FIRPTA) A federal law designed to assure pay-
ment of appropriate taxes on any gain realized on 
the sale of real property by foreign investors or 
corporations. See also http://www.irsvideos.gov/ 
Individual/education/FIRPTA for a two-minute 
IRS video on this act.


Fourteenth Amendment The constitutional 
amendment that directs that no state can deprive 
a person of life, liberty, or property without due 
process or equal protection of the law.


fraud Deception that deprives another per-
son of her rights or injures her. False repre-
sentation or concealment of material facts that 
induces another person to justifiably rely on it 


to her detriment. See also http://legal-dictionary. 
thefreedictionary.com/fraud


Freddie Mac (See federal Home loan Mortgage 
Corporation.) See also http://www.freddiemac.com/
freehold An estate for life or in fee. An estate in 
real property that is either a life estate or an estate 
in fee. An estate for life ends with the occupant’s 
death, but the exact termination of a fee estate  
is unknown. See also http://legal-dictionary 
.thefreedictionary.com/nonfreehold+estates


front foot (frontage) Property measurement 
of the length abutting a street or body of water. 
Used for sale or valuation purposes. The prop-
erty measurement is along the street line, and 
each front foot extends to the depth of the lot. 
It is usually used in connection with commercial 
property. Front foot is usually more important 
than depth in retail stores due to added street 
exposure.


fructus Fruits, crops, and other plants. If the  
vegetation is produced by human labor, such as 
crops, it is called fructus industrials; naturally 
growing vegetation is called fructus naturales. 
(See emblements.)


full disclosure The obligation to fully disclose 
all material facts that may influence the purchase 
or sale of real property. Based on the idea that no 
fraud is committed if a buyer has full information 
regarding a property. See also http://www.business-
dictionary.com/definition/full-disclosure.html


future advances Future (additional) loans made 
by a lender and secured under the original deed 
of trust. The advances may either be optional or 
obligatory, but the deed of trust or mortgage must 
provide in the security instrument that it will 
cover any such future advances.


G
gable roof Pitched roof with sloping sides. The 
gable is the triangular end wall of a pitched roof.
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gambrel roof A curb roof, having a steep lower 
slope with a flatter upper slope above.


garnishment A legal process to seize a debtor’s 
property or money in the possession of a third 
party.


general plan restrictions Covenants, conditions, 
and restrictions placed on a subdivision or other 
large tract of land, designed to benefit and burden 
each lot in the tract.


GFE (good-faith estimate) A preliminary 
accounting of estimated closing costs.


Golden Rule An aspirational guide mentioned 
in the preamble to the NAR Code of Ethics:  
“... REALTORS can take no safer guide than 
that which has been handed down through 
the centuries, embodied in the Golden Rule, 
“Whatsoever ye would that others should do to 
you, do ye even so to them.”


good funds California state law requires escrow 
companies to assure receipt of actual funds prior 
to closing, thus defeating the practice of any party 
attempting to gain additional interest from the 
float of loan proceeds.


Government National Mortgage Association 
(GNMA – Ginnie Mae) A federal corporation 
within the Department of Housing and Urban 
Development (HUD) that assists mortgage lend-
ers in gaining access to capital for mortgage loans. 
Ginnie Mae securities are the only mortgage-
backed securities guaranteed by the full faith and 
credit of the U.S. government. See also http://
www.ginniemae.gov/pages/default.aspx


graduated lease Usually a long-term lease that 
provides for adjustments in the rental rate on the 
basis of some future determination. For example, 
the rent may be based upon the result of appraisals 
to be made at predetermined times in the future 
or the rise or fall of the consumer price index.


grant deed In California, a deed in which the 
word grant is used as a word of conveyance and 


therefore, by law, implies certain warranties. The 
deed used to transfer property in California. By 
statute, it implies only two limited warranties: that 
they have not encumbered the property except as 
noted and that they will convey to the buyer any 
title to the property they may later acquire.


gross income Total income before expenses are 
deducted.


gross rent multiplier (GRM) A number that 
reflects the ratio between the sales price of income 
property divided by gross annual rental income.  
It is useful in estimating the market value of 
income-producing property. This method does 
not take into consideration such important fac-
tors as location and condition.


ground lease An agreement leasing land only, 
without improvements, ordinarily with the under-
standing that improvements will be placed on the 
land by the tenant.


ground rent 
1. Earnings from the ground only. 
2. Earnings of improved property after allowances 


are made for earnings of improvements. 
3. A perpetual rent that grantors in some states 


may reserve to themselves and their heirs when 
they convey real property.


H
handicap Under federal fair housing laws and 
the americans with Disabilities act (aDa), a 
protected class. Includes but is not limited to 
a physical or mental impairment that substan-
tially limits one or more of a person’s major life 
activities.


hard money loan A loan of cash made to a bor-
rower as opposed to a loan used to finance the 
purchase of real estate.


hazard insurance Insurance that protects the 
owner and lender against physical hazards to 
property such as fire and windstorm damage.
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header A beam placed perpendicularly to joists 
and to which joists are nailed in the framing of 
openings such as windows, doors, and stairways.


heirs Those persons who acquire property own-
ership by bequest, devise, or descent. 


highest and best use An appraisal phrase 
meaning use of real property that is most likely 
to produce the greatest net return on land or 
buildings, or both, over a given period of time.


hip roof A pitched roof with sloping sides and 
ends.


h olden Act (h ousing Financial Discrimination 
Act) Bars discrimination based on ancestry, color, 
race, marital status, national origin, or sex. Specifi-
cally states that “redlining” is illegal in California.


holder in due course One who has taken a nego-
tiable note, check, or bill of exchange in due course 
before it was past due, in good faith, without 
knowledge that it has been previously dishonored 
and without notice of any defect at the time it was 
negotiated, or for value. Someone who acquires a 
negotiable instrument in good faith and without 
any actual or constructive notice of defect. The 
acquisition must occur before the note’s maturity. 
Such a holder takes the note free from any per-
sonal defenses (such as failure of consideration, 
fraud in the inducement) that may be available 
against the maker.


holographic will A will that is entirely written, 
dated, and signed by the testator in the testator’s 
handwriting. No witnesses are needed.


homeowner’s exemption An exemption or 
reduction in real property taxes available to those 
who reside on their property as of March 1. The 
current amount is $7,000 off the assessed value of 
the home.


homestead 
1. A home upon which the owner or own-


ers have recorded a Declaration of Home-
stead, as provided by California statutes, that 


protects the home against judgments up to a 
specified amount. 


2. A probate homestead is a similarly protected 
home property set aside by a California pro-
bate court for a widow or minor children.  
A special, limited exemption against certain 
judgments is available to qualified homeown-
ers. See also http://definitions.uslegal.com/ 
h/homestead-act/


i
IDX Internet data exchange.


illusory contract An agreement that gives the 
appearance of a contract but in fact is not a con-
tract because it lacks one of the essential elements.


implied agency Not expressed by words, but 
presumed from facts, acts, or circumstances. An 
agency that may arise as a result of the conduct of 
the parties. (See ostensible agency.)
impound account A trust account established  
by the lender to pay property taxes and hazard 
insurance.


income approach An appraisal technique used 
on income-producing properties. Also known as 
the capitalization approach.


indemnification Compensation to a person 
who has already sustained a loss. For example, an 
insurance payment for a loss sustained under a 
policy.


independent contractor One who is retained 
by another and is solely responsible for the end 
result only and not the hours worked or how the 
job is performed. Because real estate licensees 
are required to be supervised by their broker, 
they are considered independent contractors for 
tax purposes only. The IRS requires independent 
contractors to: 


1. have a written contract; 
2. be a real estate licensee, broker, or salesper-


son, and 
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3. be paid on the basis of performance, not the 
hours worked. See also http://www.irs.gov/ 
Businesses/Small-Businesses-&-Self-Employed/
Independent-Contractor-Defined


installment note A note that provides that pay-
ments of a certain sum or amount be paid in more 
than one payment on the dates specified in the 
instrument.


installment sale method A method of report-
ing capital gains by installments for successive tax 
years to minimize the impact of capital gains tax 
in the year of the sale.


installment sales contract Also known as an 
agreement of sale or a land contract.


institutional lender A financial intermediary  
or depository. Lenders who make a substantial 
number of real estate loans, such as banks, savings 
banks, and insurance companies.


Integrated Mortgage Disclosures Rules under 
RESPA A new regulation under Sections 1098 
and 1100A of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act (Dodd-Frank Act) 
requiring government amendment of Regulations 
X and Z to establish new disclosure requirements 
and forms in Regulation Z for most closed-end 
consumer credit transactions secured by real 
property, effective August 1, 2015. For those inter-
ested, the entire 1,888-page text is available at  
http://files.consumerfinance.gov/f/201311_cfpb_
final-rule_integrated-mortgage-disclosures.pdf


interest deduction Interest paid on real estate 
loans is partially or fully deductible on an indi-
vidual’s income tax return, subject to certain limi-
tations. The amount of a home equity loan that 
qualifies for an interest deduction cannot exceed 
$100,000 at this time.


interest rate The percentage of a sum of money 
charged for its use.


interest rate cap A limit on the rate of interest 
that can be charged by a lender. The majority of 


all adjustable rate mortgages contain an interest 
rate cap.


interpleader A court proceeding initiated by a 
stakeholder, such as a broker or escrow agent, that 
decides the ownership or disposition of trust funds.


intestate Dying without a will or leaving a defec-
tive will.


involuntary conversion The loss of real prop-
erty due to destruction, seizure, condemnation,  
eminent domain, foreclosure sale, or tax sale.
involuntary lien Any lien imposed on property 
without the consent of the owner.


irrigation districts Quasi-political districts 
created under special laws to provide for water  
services to property owners in the district.


J
joint note A note signed by two or more persons 
who have equal liability for payment.


joint tenancy Joint ownership by two or more 
persons with right of survivorship. Four unities 
must be present: time, title, interest, and posses-
sion. Property held by two or more people with 
right of survivorship.


judgment debtor A person who has an unsatis-
fied money judgment levied against her.


judgment lien A money judgment that, because 
it has been recorded, has become a lien against the 
judgment debtor’s real property.


junior lien A lien lower in priority or rank than 
another or other liens.


junior mortgage A mortgage subordinate in 
right or lien priority to a previous mortgage.


l
laches Unreasonable delay in asserting one’s legal 
rights. See also http://www.businessdictionary.
com/definition/laches.html
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land contract A contract used in the sale of real 
property when the seller wishes to retain legal 
title until all or a certain part of the purchase 
price is paid by the buyer. It is also referred to 
as an installment sales contract or an agreement 
of sale.


land patent The instrument that conveys title to 
government land.


landlocked Property with no access to a public 
road. Property totally surrounded by other prop-
erty with no means of ingress or egress.


landlord The person who leases property; the 
owner of the property. A landlord retains a rever-
sionary interest in the leased property such that 
when the lease expires, the use of, and beneficial 
interest in, property reverts to the landlord.


land patent The instrument that conveys title to 
government land. See also http://encyclopedia.
thefreedictionary.com/land+patent


latent defect A property defect that is not readily 
observable, often from faulty construction, some-
times known to the seller but not disclosed and 
not readily discoverable. A seller of real property 
has a duty to disclose any known latent defects to 
a prospective purchaser.


lateral support The support that the soil of an 
adjoining owner gives to her neighbor’s land.


lead generation The systematic process of 
locating potential buyers and sellers, or anyone  
interested in exchanging property, also known as 
prospecting. In short, generating leads to poten-
tial future business.


lease A contract between owner and tenant, set-
ting forth conditions upon which the tenant may 
occupy and use the property and the term of the 
occupancy.


leasehold estate A personal property inter-
est. There are four different types of leasehold 
estates: estate for years, periodic tenancy (estate 


from year to year), tenancy at will, and tenancy 
at sufferance. The estate of a tenant under a 
lease. (See estate for years.) See also http://www. 
finweb.com/real-estate/4-types-of-leasehold-
estates.html#axzz3Q9X02yMg


legal description A description recognized by 
law; a description by which property can be defi-
nitely located by reference to government surveys 
or approved recorded maps.


lender guidelines Most lenders use Fannie Mae 
and Freddie Mac underwriting guidelines.


lessee A tenant; the person who is entitled to 
possession of property under a lease.


lessor A landlord; the property owner who exe-
cutes a lease.


letter of intent An expression of intent to 
invest, develop, or purchase without creat-
ing any firm legal obligation to do so. Most 
commercial leases start with a letter of intent.  
See also http://apps.americanbar.org/buslaw/
blt/content/departments/2010/09/mspa-letter-
of-intent.pdf


lien A lien makes the debtor’s property security 
for the payment of a debt or the discharge of an 
obligation.


life estate An estate in real property that contin-
ues for the life of a particular person. The “life” 
involved may be that of the owner or that of some 
other person. An estate in property whose dura-
tion is limited to and measured by the life of a 
natural person or persons.


limited partnership A partnership composed of 
some partners whose contribution and liability are 
limited. There must always be one or more general 
partners with unlimited liability and one or more 
limited partners with limited liability. A special 
partnership composed of limited and general part-
ners. The general partners have unlimited liability 
and total management, whereas the limited partners 
have no voice in the management and their only 
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financial exposure is to the extent of their invest-
ment. In some ways, the limited partners’ interest 
is similar to that of stockholders in a corporation.


liquidated damages clause An agreement 
between the parties that in the event of a breach, 
the amount of damages shall be liquidated (set or 
fixed). The amount is set before the breach, usu-
ally at the time of making the contract, on the 
assumption that the exact amount of damages 
is difficult to determine because of the nature of 
the contract. (See paragraph 21B of the C.A.R.  
RPA-CA Purchase Agreement.)


lis pendens A notice of pending litigation 
recorded to give constructive notice of a suit that 
has been filed. A recorded notice that a lawsuit is 
pending, the outcome of which may affect title 
to property. This creates a “cloud” on the title to 
real property. See also http://dictionary.law.com/
default.aspx?selected=1172


listing An employment contract between a bro-
ker and principal (client). A listing is automati-
cally canceled upon the death of the agent (real 
estate broker) or the principal (owner). Another 
real estate broker must negotiate a new listing 
with the owner upon the death of the original  
listing real estate broker.


listing agreement An employment contract 
authorizing a broker “to procure a ready, willing 
and able buyer(s) whose offer to purchase the prop-
erty on any price and terms acceptable to the seller, 
provided the buyer completes the transaction or is 
prevented from doing so by seller ...” (paragraph 
4A(1) C.A.R. RLA). The phrase “right to sell” really 
means the right to find a buyer on the terms and 
conditions specified by the seller. It does not mean 
that the broker/agent has a power of attorney from 
the property owner to sell the property.


loan committee The committee in a lending insti-
tution that reviews and approves or disapproves the 
loan applications recommended by a loan officer.


loan correspondent A loan agent usually used 
by distant lenders to help the lender make real 
estate loans.


loan estimate The first of two Tila-REsPa inte-
grated Disclosure forms (the loan estimate) is 
designed to provide disclosures that may assist in 
understanding the key features, costs, and risks of 
the mortgage loan for which they are applying. This 
loan estimate must be provided to consumers no 
later than three business days following the submis-
sion of a loan application. (See closing disclosure).
loan package A group of documents prepared 
along with a loan application to give the prospec-
tive lender complete details about the proposed 
loan.


loan-to-value (LTV) ratio A ratio of loan prin-
cipal to appraised value; an 80/20 ratio is fairly 
standard, but these ratios change radically in 
relation to the economic climate and the credit-
worthiness of the borrower. See also http://www 
.financeformulas.net/Loan_to_Value_Ratio.html


loss mitigation department A division of a 
financial institution or lender whose purpose is to 
minimize losses from foreclosures or defaults.


M
MAI A real estate designation earned by mem-
bers of the Appraisal Institute after meeting strict 
prerequisites and passing a rigorous examination. 
See also http://www.appraisalinstitute.org/c4dreq/


manufactured home (also mobile home) A 
home built off sight in one or more sections and 
designed to be transported and set on a per-
manent foundation. For further information, 
see HUD description at http://www.hud.gov/
offices/adm/hudclips/handbooks/hsgh/4150.2/ 
41502c8HSGH.pdf


marginal land Land that barely pays the cost of 
working or using it.
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market data approach A method of comparing 
recently closed sales of real property to a subject 
property to determine the subject’s current value. 
(See comparative market analysis.)
market price The price paid regardless of pres-
sures, motives, or intelligence.


market value 
1. The price at which a willing seller would sell 


and a willing buyer would buy, neither being 
under abnormal pressure or duress. 


2. As defined by the courts, it is the highest price 
estimated in terms of money that a property 
would bring if exposed for sale in the open 
market, allowing a reasonable time to find a 
purchaser with knowledge of the property’s 
use and capabilities for use.


marketable title Title free and clear of reason-
able objections and doubts; also called merchant-
able title.
material fact A fact that would be likely to affect 
a person’s decision in determining whether to 
enter into a particular transaction. Any informa-
tion that will influence the judgment or decision 
of the customer.


mechanic’s lien A lien given by statute to per-
sons supplying labor, materials, or other services 
to improve real property. Whenever a contractor, 
laborer, or material man provides labor or materi-
als to improve real property and is not paid, that 
person is entitled to a lien against the property as 
a means of securing payment. Certain statutory 
steps must be taken to file, record, and foreclose 
the lien.


merchantable title (See marketable title.)
merger of title The combination of two estates. 
Also refers to the joining of one estate burdened 
by an encumbrance and another estate benefited 
by the encumbrance. Whenever a benefit and a 
burden are merged, the encumbrance is extin-
guished.


Mello-Roos district The Mello-Roos Communi-
ties Facilities District is a local government agency 
or district intended to finance designated public 
services and facilities through a special tax. See 
also http://www.californiataxdata.com/a_mello_
roos/index.asp


meridian Any of the imaginary north and south 
lines that intersect a base line to form a starting 
point for the measurement of land.


metes and bounds Terms used to describe 
the boundary lines of land, setting forth all 
the boundary lines together with their termi-
nal points and angles. Metes means length of 
measurements. Bounds means boundaries, 
often a description when accuracy is required, 
and used extensively in rural areas. See also 
http://legal-dictionary.thefreedictionary.com/
Metes+and+Bounds


minor A person under the age of majority. In 
California, all persons under eighteen years of age. 


misrepresentation An intentional or uninten-
tional false or misleading statement or assertion. 
A licensee may be disciplined for misrepresen-
tation even though that misrepresentation did  
not result in a loss to the principal. See also 
http://legal-dictionary.thefreedictionary.com/
misrepresentation


MLS (Multiple Listing Service) An association 
of real estate broker/agents providing for a pool-
ing of listings and the sharing of commissions on 
a specified basis.


MLS access only listings A service provided by 
limited agency brokers offering only MLS access 
to sellers. (See alternate fee listings.)
mobilehome (See also manufactured home.) A 
stationary, prefabricated type of housing designed 
and equipped for human habitation. It may be 
transported to a home site by special equipment. 
(See B&PC 10131.6(c) for complete definition of 
“mobilehome” as one word.)
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month-to-month tenancy A lease of property 
for a month at a time, under a periodic tenancy 
that continues for successive months until termi-
nated by proper notice, usually thirty (in some 
cases sixty) days. (See estate at will.)
monument A fixed object (marker) and point 
established by surveyors or others to establish 
land locations.


moratorium A suspension of activity. The tem-
porary suspension, usually by statute, of the 
enforcement of liability for debt.


mortgage A legal document requiring both debt 
and pledge used to secure the performance of 
an obligation. A contract by which property is 
hypothecated (pledged without delivery) for the 
repayment of a loan.


mortgage convertible adjustable rate Allows 
the borrower to adjust to a fixed interest rate.


mortgage conveyance The transfer of the title of 
real property from one to another. Also an instru-
ment that transfers an interest in real property 
from one person to another.


mortgage guaranty insurance Protection 
against financial loss available to mortgage 
lenders from the Mortgage Guaranty Insurance 
Corporation, a private company organized in 
1956. See also https://www.mgic.com/


mortgage loan broker A person or corporation 
who acts as an intermediary between borrower 
and lender for compensation.


multiple listing A listing, usually an exclusive 
right to sell, taken by a member of an organiza-
tion composed of real estate brokers with the pro-
visions that all members will have the opportunity 
to find an interested client; a cooperative listing. 
A listing taken by a broker and shared with other 
brokers through a specialized distribution service, 
usually provided by the local real estate board. 
Generally, such listings are exclusive right to sell 
listings.


mutual assent An agreement between the par-
ties in a contract. The offer and acceptance of a 
contract.


mutual water company A water company organ-
ized by or for water users in a given district, with 
the object of securing an ample water supply at a 
reasonable rate. Stock is issued to users.


n
NAR (National Association of REALTORS) 
America’s largest trade organization (www 
.realtor.org). An organization of real estate bro-
kers and salespersons who subscribe to a code 
of ethics. 


negative amortization 
1. “Occurs when monthly installment pay-


ments are insufficient to pay the interest 
accruing on the principal balance, so that 
the unpaid interest must be added to the 
principal due.” (Ref. Bk. CalBRE) Thus, even 
though payments are made on time, the 
principal grows with each payment.


2. Occurs when the debt service is not sufficient 
to cover the interest amount of the loan. Such 
financing should only be used (if at all) in an 
area where and when property is appreciating in 
value.


negligence Either the failure to act as a reason-
ably prudent person, or the performance of an 
act that would not be done by a reasonably pru-
dent person. See also http://dictionary.law.com/
Default.aspx?selected=1314


negotiable instrument A check or prom-
issory note that meets specified statutory 
requirements and is therefore easily transfer-
able in somewhat the same manner as money. 
The negotiable instrument can be passed by 
endorsement and delivery (or in some cases by 
mere delivery), and the transferee takes title 
free of certain real defenses (such as failure of 
consideration, fraud in the inducement) that 
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might exist against the original maker of the 
negotiable instrument.


NEPA (National Environmental Protection 
Act) A federal statute requiring all federal agen-
cies to prepare an environmental impact state-
ment and meet other requirements whenever  
a major federal action is anticipated that could 
significantly affect the environment.


net listing A listing that provides that the agent 
may retain as compensation for services all sums 
received over and above a stated net price to the 
owner. An employment agreement that entitles 
the broker to a commission of only the amount, 
if any, that the sales price of the property exceeds 
the listing price.


notary public An individual licensed by the state 
to charge a fee for acknowledging signatures on 
instruments. See also http://www.nationalnotary.
org/knowledge-center/about-notaries


note A signed written instrument promising  
payment of a stated sum of money. Shortened 
name for a promissory note.


notice of completion A notice recorded after 
termination of work on improvements, limiting 
the time in which mechanic’s liens can be filed 
against the property.


notice of default A notice that is recorded in the 
county recorder’s office stating that a trust deed is 
in default and that the holder has chosen to have 
the property sold. The trustor (property owner) 
has three months after the date of recording to 
reinstate the loan. Recorded notice that a trustor 
has defaulted on her secured debt.


notice of non-responsibility A written notice 
issued by the owner of a project designed to 
relieve the owner from responsibility for any lien 
for work or materials furnished for it when the 
work or materials were ordered by a person in 
possession other than the owner. Notice reliev-
ing an owner from possession. Notice relieving an 


owner from mechanic’s liens for work on property 
not ordered by that owner. See also http://www.
businessdictionary.com/definition/notice-of-
nonresponsibility.html


notice to quit A notice to a tenant to vacate 
rented property. Also called a three-day notice. 
Notice given to tenants in default of their lease 
terms or on their rent, which directs them to 
either cure the default or to vacate the premises. 
See also http://www.courts.ca.gov/1288.htm


novation The acceptance of a new contract 
in substitution for the old contract, with the 
intent that the new contract will extinguish 
the original contract. Sometimes encountered 
in transfers of deeds of trust, where the new 
owner assumes the debt and the lender, through 
novation, releases the former owner from any 
liability under the original promissory note and 
deed of trust. See also http://legal-dictionary.
thefreedictionary.com/novation


nuisance Anything that is injurious to health or 
indecent or offensive to the senses, or any obstruc-
tion to the free use of property so as to interfere 
with the comfortable enjoyment of life or property 
or unlawfully obstructs the free passage or use, in 
the customary manner, of any navigable lake or 
river, bay, stream, canal, or basin, or any public park, 
square, street, or highway. A legal wrong arising from 
acts or use of one’s property in a way that unreason-
ably interferes with another’s use of her property.


o
obsolescence A cause of depreciation in prop-
erty. Loss in value due to reduced desirability and 
usefulness of a structure because its design and 
construction become outmoded; loss because of 
becoming old fashioned and not in keeping with 
modern needs.


off r A conditional promise. A proposal to cre-
ate a contract, which signifies the present intent 
of the offeror to be legally bound by her proposal.
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offset statement Statement by owner of a deed 
of trust or mortgage against the property, setting 
forth the present status of the debt and lien. Also 
called a beneficiary statement. See also http:// 
definitions.uslegal.com/o/offset-statement%20/


Open h ouse The common marketing practice by 
brokers of showing listed properties to the public. 
Also, an opportunity for a licensee to meet poten-
tial buyers and sellers, and for buyers and sellers to 
get an idea of relative value in the current market.


open listing An authorization given by a prop-
erty owner to any number of real estate brokers in 
which each broker is given the nonexclusive right 
to secure a purchaser. Open listings may be given 
to any number of brokers without liability to 
compensate any except the one who first secures 
a buyer ready, willing, and able to meet the terms 
of the listing or who secures the acceptance by the 
seller of a satisfactory offer.


open-end mortgage or deed of trust A mortgage 
containing a clause that permits the mortgagor 
or trustor to borrow additional money without 
rewriting the mortgage or deed of trust.


option A right to have an act performed in the 
future; a right given for a consideration to pur-
chase or lease a property upon specified terms 
within a specified time; a contract to keep an offer 
open for a particular period of time. The right of 
a person to buy or lease property at a set price at 
any time during the life of a contract.


option listing A listing that also includes an 
option, permitting the broker to buy the property 
at the stated price at any time during the listing 
period.


orientation Placement of a house on its lot with 
regard to its exposure to the rays of the sun, pre-
vailing winds, privacy from the street, and protec-
tion from outside noises.


or more clause A simple prepayment clause that 
permits the borrower to make a normal payment 


or any larger amount, up to and including the 
entire outstanding balance, without a prepayment 
penalty.


ostensible agency An agency implied by law 
because the principal intentionally or inadvert-
ently caused a third person to believe someone 
to be their agent, and that third person acted as 
if that other person was in fact the principal’s 
agent. This can lead to an unlawful undisclosed 
dual agency and should be avoided in all cases. 
(See dual agency.) See also http://legal-dictionary. 
thefreedictionary.com/ostensible+agent


overages in trust account Any unexplained 
overages in the trust account must be held in trust 
by the licensee and must be maintained in a sep-
arate record. An overage is every bit as bad as a 
shortage in a trust account.


P
parity wall A wall erected on the line between 
two adjoining properties that are under different 
ownership for the use of both owners.


partial reconveyance Frequently found in tract 
or subdivision development. A provision in a 
blanket deed of trust or mortgage that permits 
release of a parcel or part of a subdivision from 
the effects and lien of that security instrument. 
The release usually occurs upon the payment of a 
specified sum of money. (See reconveyance.)
partition action A legal action by which co-
owners seek to sever their joint ownership.  
The physical division of property between  
co-owners, usually through court action.


partnership An association of two or more per-
sons to unite their property, labor, or skill, or any 
one or combination thereof, in prosecution of 
some joint business, and to share the profits in 
certain proportions. An agreement of two or more 
individuals to jointly undertake a business enter-
prise. If it is a general partnership, all partners 
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have unlimited liability and, absent other agree-
ments, share equally in the management and prof-
its of the business.


payment clause A provision in a promissory 
note, deed of trust, or mortgage, permitting the 
debtor to pay off the obligation before maturity.


percentage lease A lease on property, the rental 
for which is determined by the amount of busi-
ness done by the tenant, usually a percentage of 
gross receipts from the business, with provision 
for a minimum rental.


periodic tenancy A leasehold estate that con-
tinues indefinitely for successive periods of time, 
until terminated by proper notice. When the peri-
ods are one month in duration, it is often called 
a month-to-month tenancy. See also http://www 
.finweb.com/real-estate/4-types-of-leasehold-
estates.html#axzz3Q9X02yMg


personal property Any property that is not real 
property. (See real property.) Property that is 
movable, as opposed to real property, which is 
immovable; also includes intangible property and 
leasehold estates.


pitch As related to real estate, an upward or down-
ward inclination or slope of a roof or the rise (in 
inches) divided by the span (per foot). See also  
http://www.thefreedictionary.com/Pitch+of+a+roof


plaintiff The party who initiates a lawsuit; the 
person who sues another.


pledge Deposition of personal property by a 
debtor with a creditor as security for a debt or 
engagement.


plottage increment The appreciation in unit 
value created by joining smaller ownerships into 
one large single ownership. (See assemblage.)


pocket listing When a real estate licensee con-
vinces a seller that she can procure a buyer for 
the property and wants to withhold the infor-
mation from the Multiple Listing Service. This is  


considered unethical and a violation of the rules of 
most Multiple Listing Services without execution 
of a proper exception. See also http://www.car.org/
media/pdf/Elizabeth%27s_presentation.pdf


points (short for percentage points) A percent-
age of a loan amount charged by a lender in con-
nection with making a loan. Points paid for the 
purchase of a property are usually totally deduct-
ible in the year of purchase; however, points paid 
for refinancing must be spread out over the life of 
the loan to be deductible on a person’s income tax.


police power The right of the state (derived from 
the state constitution) to enact laws and regula-
tions and its right to enforce them for the order, 
safety, health, morals, and general welfare of the 
public. The power of the state to prohibit acts that 
adversely affect public health, welfare, safety, or 
morals. (Zoning and building codes are exam-
ples of exercise of police power.) See also http://
www.britannica.com/EBchecked/topic/467323/
police-power


power of attorney An instrument authorizing a 
person to act as the agent of the person granting 
it. A special power of attorney limits the agent to 
a particular or specific act, as a landowner may 
grant an agent special power of attorney to con-
vey a single and specific parcel of property. Under 
a general power of attorney, the agent may do 
almost anything for the principal that the princi-
pal could do. A document authorizing a person 
(an attorney-in-fact) to act as an agent. See also 
http://legal-dictionary.thefreedictionary.com/
Power+of+attorney


prefabricated house A house manufactured, and 
sometimes partly assembled, before delivery to 
the building site.


prepayment penalty Penalty for the full or par-
tial payment of a note before it actually becomes 
due. A fee or charge imposed upon a debtor who 
desires to pay off her loan before its maturity. Not 
all prepayment clauses provide for a penalty, and 
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in many real estate transactions the law regulates 
the amount of penalty that may be charged.


prescriptive easement The means of acquiring 
incorporeal interests in land, usually an easement. 
(Ref. Bk. CalBRE) Securing of an easement by 
open, notorious, and uninterrupted use, adverse 
to the owner of the land for the period required 
by statute, which, in California, is five years. A 
method of obtaining a right in property by adverse 
use over a prescribed period of time. See  also 
http://www.legalmatch.com/law-library/article/ 
easement-by-prescription-lawyers.html


principal The (client) employer of an agent. 
Someone who hires an agent to act on their behalf. 
The term also refers to the amount of an outstand-
ing loan (exclusive of interest).


probate Court supervision of the collection and 
distribution of a deceased person’s estate. This 
takes place in superior court within the county 
where the property is located.


procuring cause The event originating from 
another series of events that, without a break in 
continuity, results in an agent’s producing a final 
buyer. Proximate cause. A broker is the procuring 
cause if, but not only if, those efforts set in motion 
an unbroken chain of events that resulted in the 
sale and meets many other legal requirements. 
Procuring cause actions brought by one licen-
see against another are rarely successful. See also 
http://definitions.uslegal.com/p/procuring-cause/


promissory note A written promise to pay a des-
ignated sum of money at a future date.


property Anything that may be owned. Anything 
of value in which the law permits ownership. See  
also http://www.thefreedictionary.com/property


proration of taxes A division of the property 
taxes equally or proportionately between buyer 
and seller on the basis of time of ownership.


puffing Exaggerated comments or opinions not 
intended as factual representations. Putting things 


in their best perspective is not subject to disci-
plinary action. A licensee who knowingly uses 
exaggerated puffing not supported by fact may be 
found guilty of misrepresentation or fraud as well 
as violating the NAR Code of Ethics. 


punitive damages Money awarded by the court 
for the sole purpose of punishing the wrongdoer, 
and not designed to compensate the injured party 
for her damages.


purchase money mortgage or purchase money 
deed of trust A mortgage or deed of trust given 
as part or all of the consideration for the purchase 
of property or given as security for a loan to obtain 
money for all or part of the purchase price.


Q
qualified mortgage A loan underwritten to 
standards deemed safe for consumers. See also 
http://www.consumerfinance.gov/askcfpb/1789/ 
what-qualified-mortgage.html 


quasi-contract (quasi—Latin for “as if ”) A con-
tract implied by law, that is, the law will imply and 
consider certain relationships as if they were a 
contract.


quiet enjoyment The right of an owner or lessee 
legally in possession to the use of property without 
interference from a landlord, former owner, or any 
third party claiming superior title.


quiet title action A court action designed to 
remove any clouds on a title to property. It forces 
the claimant of an adverse interest in property to 
prove her right to title; otherwise, she will be for-
ever barred from asserting it.


quitclaim deed A deed to relinquish any inter-
est in property that the grantor may have, but 
implying no warranties. A deed that transfers only 
whatever right, title, or interest, if any, the grantor 
owns, without implying any warranties. See also 
http://legal-dictionary.thefreedictionary.com/
Quitclaim+Deed
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R
radon A naturally occurring colorless, tasteless, 
and odorless radioactive gas emitted by the decay 
of uranium found in nearly all soils. See also 
http://www.businessdictionary.com/definition/ 
radon.html


range A strip of land six miles wide, determined 
by a government survey, running in a north-
south direction, lying east or west of a principal  
meridian. (Ref. Bk. CalBRE)


ratification The adoption or approval of an act 
performed on behalf of a person without previous 
authorization.


ready, willing, and able buyer A purchaser of 
property who is willing to buy on terms accept-
able to the seller and who further possesses  
the financial ability to consummate the sale. 
Producing such a buyer sometimes earns the 
broker a commission, even though a sale is not  
forthcoming.


real estate agent Since the only one authorized 
to represent buyers and sellers in the purchase, 
sale, or leasing of real property for compensation 
in California is a licensed broker, that principal 
broker is, by definition, the “real estate agent.” All 
licensees acting under that broker’s employ are 
“agents” of that broker, not agents of the buyer or 
seller directly.


real estate investment trust (REIT) A specialized 
form of holding title to property that enables inves-
tors to pool their resources and purchase property, 
while still receiving considerable tax advantages, 
without being taxed as a corporation. See also  
https://www.reit.com/investing/reit-basics/what-reit


real estate licensee When used without modifi-
cation, refers to a person, whether broker or sales-
person, licensed under any of the provisions of 
the California B&PC. (See B&PC 10131.)


Real Estate Settlement Procedures Act (RESPA)  
Generally prohibits the giving and receiving of 


kickbacks and unearned fees. Also known as  
Regulation X. See also http://www.federalreserve.
gov/boarddocs/supmanual/cch/respa.pdf


real property Land and anything affixed, inci-
dental, or appurtenant to it, and anything consid-
ered immovable under the law. Land, buildings, 
and other immovable property permanently at -
tached thereto.


REALTOR (Pronounced: Real-tor) A real 
estate broker (or Associate REALTOR, sales-
person) who is a member of the National Asso-
ciation of REALTORS. See also http://www 
.merriam-webster.com/dictionary/realtor


recapture 
1. An event whereby an owner of income prop-


erty pays a tax on depreciation deductions 
taken on her income taxes at the time of sale. 


2. A provision in tax laws that reduces certain 
benefits from claiming depreciation. See also 
http://financial-dictionary.thefreedictionary.
com/recapture


receiver A neutral third party, appointed by the 
court to collect the rents and profits from prop-
erty, and distribute them as ordered by the court. 
Often used as a remedy when mere damages are 
inadequate.


reconveyance A conveyance to the landowner 
of the legal title held by a trustee under a deed of 
trust. The transfer of property back from a lender 
who holds an interest as security for the payment 
of a debt. In a deed of trust, the beneficiary recon-
veys property from the trustee to the trustor (bor-
rower) upon satisfaction of the promissory note. 
(See partial reconveyance.)


recordation Filing of instruments for record in 
the office of the county recorder. Once recorded, 
the instrument gives constructive notice to the 
world.


redemption Buying back one’s property after a 
judicial sale. (Ref. Bk. CalBRE)
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reinstatement A right available to anyone 
under an accelerated promissory note secured by 
a deed of trust or mortgage on property. If a deed 
of trust is foreclosed by trustee’s sale, the debtor 
may have up to three months from the record-
ing of the notice of default to pay the amount 
in arrears plus interest and costs, thereby com-
pletely curing the default (reinstating) without 
penalty.


release clause A stipulation in a deed of trust 
or mortgage that upon the payment of a specific 
sum of money to the holder of the deed of trust or 
mortgage, a particular lot or area shall be removed 
from the blanket lien on the whole area involved.


reliction The gradual lowering of water from the 
usual watermark. (See accretion.)
remainder An estate that vests after the termina-
tion of the prior estate, such as after a life estate. 
Example: A life estate may be granted to Adams, 
with the remainder granted to Baker. Most com-
monly, an estate (future interest) that arises in 
favor of a third person after a life estate.


remedy The means by which a right is enforced, 
preserved, or compensated. Some of the more 
common remedies are damages, injunctions, 
rescission, and specific performance.


renunciation The act by which someone aban-
dons a right acquired without transferring it to 
another as in the cancellation of an agency rela-
tionship by the real estate agent; requires written 
notice to the principal.


REO Department (REO—real estate owned) The 
division or department of a lending institution that 
handles the real estate owned properties acquired 
through foreclosure or default. See also http://
www.freddiemac.com/homeownership/rent_or_
buy/reo_bank_owned.html


rescission The unmaking of a contract and the 
restoring of each party to the same position each 
held before the contract arose.


reservation A right or interest retained by a 
grantor when conveying property; also called an 
exception.


respondent The person against whom an appeal 
is taken; the opposite of an appellant.


restriction A limitation on the use of real prop-
erty arising from a contract or a recorded instru-
ment. An encumbrance on property that limits 
the use of it; usually a covenant or condition.


retaliatory eviction A landlord’s attempt to evict 
a tenant from a lease because the tenant has used 
the remedies available under the warranty of 
habitability. California state law (Cal. Civ. Code 
§ 1942.51) prohibits landlords from retaliating 
against tenants.


reversion The right a grantor keeps when she 
grants someone an estate that will or may end in 
the future. Examples: The interest remaining with 
a landlord after she grants a lease, or the interest 
an owner of land has after she grants someone a 
life estate. Any future interest (estate) left in the 
grantor. The residue of an estate left in the grantor 
after the termination of a lesser estate.


revocation Withdrawal of an offer or other right, 
thereby voiding and destroying that offer or right. 
It is a recall with intent to rescind.


ridge board The board placed on edge at the 
ridge of the roof to support the upper ends of 
the rafters; also called rooftree, ridge piece, ridge 
plate, or ridgepole.


right of ownership The evidence of a person’s 
ownership or interest in property.


right of survivorship The right to acquire the 
interest of a deceased joint owner. It is the distin-
guishing feature of a joint tenancy.


right of way The right to pass over a piece of real 
property or to have pipes, electrical lines, or the 
like go across it. An easement granting a person 
the right to pass across another’s property.
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riparian rights The right of a landowner with re -
gard to a stream crossing or adjoining her property.


riser 
1. The upright board at the back of each step of 


a stairway. 
2. In heating, a riser is a duct slanted upward to 


carry hot air from the furnace to the room 
above.


Rumford Act Prohibits discrimination in employ-
ment and housing. Is enforced by the Department 
of Fair Employment and Housing. See also http://
www.dfeh.ca.gov/res/docs/civilrightsyear/articles/
throughstruggletothestars.pdf


s
safety clause In a listing agreement, a provision 
that if anyone found by the broker during her list-
ing period purchases the property within a speci-
fied time after the expiration of the listing, the 
broker receives her full commission.


sale-leaseback A situation in which the owner of 
a piece of property sells it and retains occupancy 
by leasing it from the buyer.


sales contract A contract between buyer and 
seller setting out the terms of sale.


salesperson When used without modification, 
refers to a person licensed as a salesperson under 
Calif. B&PC 10013. A real estate salesperson 
must, at all times, be under the supervision and 
direction of a licensed broker. See also http://www 
.leginfo.ca.gov/cgi-bin/displaycode?section=bpc
&group=09001-10000&file=10000-10035
sandwich lease A leasehold interest that lies 
between the primary lease and the operating 
lease. Example: A leases to B; B subleases to C;  
C subleases to D. C’s lease is a sandwich lease.
satisfaction Discharge of a mortgage or deed 
of trust lien from the records upon payment of 
the secured debt. Discharge of an obligation or 
indebtedness by paying what is due.


secondary fin ncing A loan secured by a second 
mortgage or a second deed of trust. 


secondary money market Where loans are pur-
chased and sold.


section A square mile of land, as established by 
government survey, containing 640 acres.


secured debt An obligation that includes prop-
erty held as security for the payment of that debt; 
upon default, the property may be sold to satisfy 
the debt.


secured party The party having the security 
inter    est in personal property. The mortgagee, 
conditional seller, or pledgee is referred to as the 
secured party.


security agreement An agreement between the 
se  cured party and the debtor that creates a secu-
rity in  terest in personal property. It replaced such 
terms as chattel mortgage, pledge, trust receipt, 
chattel trust, equipment trust, conditional sale, 
and inventory lien.


security deposit A deposit made to ensure per-
formance of an obligation, usually by a tenant. A 
sum of cash given as collateral to ensure faithful 
performance of specified obligations.


security interest A term designating the interest 
of a secured creditor in the personal property of 
the debtor.


senior lien A lien that is superior to or has prior-
ity over another lien. Also, the first deed of trust 
or lien on a property.


separate property Property that is owned by a 
husband or wife and that is not community prop-
erty. It is property acquired by either spouse prior 
to marriage or by gift or inheritance after marriage; 
also, in California, it is the income from separate 
property after marriage. Property held by a married 
person that is not community property; it includes 
property owned before marriage and property 
acquired after marriage by gift or inheritance.
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servient estate The parcel of property that is bur-
dened by and encumbered with an easement.


servient tenement An estate burdened by an 
easement.


setback ordinance An ordinance prohibiting the 
erection of a building or structure between the 
curb and the setback line. (See building line.)


sexual harassment As defined by the Equal 
Employment Opportunity Commission and 
Title VII of the Civil Rights Act of 1964, “Unwel-
come sexual advances, requests for sexual favors, 
and other verbal or physical conduct of a sexual 
nature constitute sexual harassment when this 
conduct explicitly or implicitly affects an individ-
ual’s employment, unreasonably interferes with 
an individual’s work performance, or creates an 
intimidating, hostile, or offensive work environ-
ment.” For further information, see http://www.
eeoc.gov/eeoc/publications/fs-sex.cfm


severalty ownership Ownership by only one 
person; sole ownership. (Ref. Bk. CalBRE)


sheathing Structural covering, such as boards, 
plywood, or wallboard, placed over the exterior 
studding or rafters of a house.


sheriff ’s deed A deed given by court order in 
connection with the sale of property to satisfy a 
judgment.


short-sale listing The listing of a property where 
the anticipated proceeds from the sale are not suf-
ficient to pay the outstanding balance owed on the 
property.


single agency The practice of representing one 
party or the other but never both in the same 
transaction. A single agency broker does not act 
as a dual agent when one of the broker’s buyers 
wants to buy a property listed in-house. In this 
case, the broker would recommend the buyer find 
other representation or continue as an unrepre-
sented client. See also http://financial-dictionary.
thefreedictionary.com/single+agency


sinking fund 
1. A fund set aside from the income from prop-


erty that, with accrued interest, will eventu-
ally pay for replacement of the improvements. 
(Ref. Bk. CalBRE) 


2. A similar fund set aside to pay a debt.


small claims court A branch of the municipal 
court. The rules of this court forbid parties to be 
assisted by attorneys, dispense with most formal 
rules of evidence, and have all trials heard by 
judges. The monetary limit for the filing of cases 
before the court by an individual is $10,000; by 
a corporation $5,000. These limits are subject to 
revision so check before filing.


social networking Interaction between groups 
who share a common interest.


SOI Sphere of influence.


soil pipe The tube carrying waste from the house 
to the main sewer line.


special assessment Legal charge against real 
estate by a public authority to pay the cost of 
public improvement, as distinguished from taxes  
levied for the general support of government.


specific performance A legal action to compel 
performance of a contract; for example, a contract 
for the sale of land. A contract remedy by which 
one party is ordered by the court to comply with 
the terms of the agreement.


square footage of building An appraiser always 
uses the exterior dimensions to calculate the 
square footage of a building.


staging a property Preparing a property for sale.


Statute of Frauds (CCC 1619 through 1633)The 
state law that provides that certain contracts (includ-
ing most real estate contracts) must be in writing 
in order to be enforceable in the courts. Examples: 
Real property leased for more than one year or a 
broker/agent’s authorization to buy, sell, or lease 
real estate for compensation. See also http://www 
.leginfo.ca.gov/cgi-bin/displaycode?section=civ& 
group=01001-02000&file=1619-1633
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Statute of Limitations A statute that requires 
lawsuits to be brought within a certain time to 
be enforceable. The basic periods are one year for 
personal injury, two years for oral contracts, three 
years for damages to real or personal property, 
four years for written contracts, and three years 
from date of discovery for fraud. See also http://
www.courts.ca.gov/9618.htm


steering An illegal procedure where individ-
ual buy    ers are shown properties only in specific 
neighborhoods with the intention of directing 
their purchase to specific regions or areas. See also 
http://legal-dictionary.thefreedictionary.com/
steering


stepped-up basis A higher, increased tax value 
of property given as the result of most sales or 
taxable transfers. The tax basis is used in com-
puting capital gains and losses on the transfer of 
property.


straight note A promissory note that is unamor-
tized. The principal is paid at the end of the term 
of the note.


straight-line depreciation An accounting pro-
cedure that sets the rate of depreciation as a fixed 
percentage of the amount to be depreciated; the 
percentage stays the same each year.


Subchapter S (or S c orporation) A corporation 
that, for federal tax purposes only, is taxed similarly 
to a partnership. The corporate entity is disregarded 
for most federal tax purposes, and the shareholders 
are generally taxed as individual partners.


subjacent support Support that the soil below 
the surface gives to the surface of the land.


“subject to” mortgage or deed of trust When a 
grantee takes a title to real property subject to a 
mortgage or deed of trust, she is not responsible 
to the holder of the promissory note for the pay-
ment of any portion of the amount due. The most 
that she can lose in the event of a foreclosure is  
her equity in the property. In neither case is the 


original maker of the note released from her 
responsibility. (See assumption of mortgage or 
deed of trust.) See also http://www.legalmatch.
com/law-library/article/mortgage-contingency-
clauses-in-a-real-estate-contract.html


sublease A lease given by a tenant.


subordinate To make subject or junior to. 


subordination agreement In a mortgage or deed 
of trust, a provision that a later lien shall have a 
priority interest over the existing lien. It makes 
the existing lien inferior to a later lien, in effect 
exchanging priorities with that later lien.


subordination clause Senior lien that makes it 
inferior to what would otherwise be a junior lien.


subrogate To substitute one person for another’s 
legal rights to a claim or debt.


succession The inheritance of property.


successor in interest The next succeeding owner 
of an interest in property. The transferee or recipi-
ent of a property interest.


surety One who guarantees the performance by 
another, a guarantor. (Ref. Bk. CalBRE)


swing loan A short-term loan using a borrower’s 
equity in her unsold home to buy her new home.


syndication A group of individuals pooling their 
resources to purchase property through the hold-
ing vehicle of a partnership, corporation, or other 
association. Each individual owns a share in the 
legal entity formed to acquire and hold title to the 
pro  perty. This is an alternative method to finance 
and purchase real estate. This allows an invest-
ment in real estate without having to do any of 
the work.


T
tax basis The tax value of property to the tax-
payer. It is a figure used to compute capital gains 
and losses. See also http://www.irs.gov/taxtopics/
tc703.html
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tax deed A deed issued to the purchaser at a tax 
sale. See also http://legal-dictionary.thefreedic-
tionary.com/Tax+Deed


tax sale Sale of property after a period of non-
payment of taxes.


tenancy A leasehold estate. (For specific types of 
leases, see under estates.)


tenancy (or estate) at will An estate or ten-
ancy in which a person holds or occupies certain 
property with the permission of the owner for an 
unspecified term. Either party may terminate at 
any time. See also http://www.nolo.com/diction-
ary/tenancy-at-will-term.html


tenancy in common Ownership by two or more 
persons who hold an undivided interest in real 
property, without right of survivorship; the inter-
ests need not be equal.


tenant One who leases real property from the 
owner.


tentative map The Subdivision Map Act requires 
subdividers to initially submit a tentative map of 
their tract to the local planning commission for 
study. The approval or disapproval of the planning 
commission is noted on the map. Thereafter, the 
planning commission requests a final map of the 
tract embodying any changes.


termite shield A shield, usually of non-corrodible  
metal, placed on top of the foundation wall or 
around pipes to prevent passage of termites. (Ref. 
Bk. CalBRE, 2010)


testament The written declaration of one’s last will.


testamentary disposition A gift passing by will.


testate A person who dies leaving a will.


testator A person who makes a will. Technically, 
a testator is a male and a testatrix is a female, 
although in common use testator refers to anyone 
who makes a will.


thirty-day notice A notice terminating a periodic 
tenancy without cause, by ending a tenancy thirty 
days from date of service.


three-day notice A notice giving a tenant three 
days in which to cure a default or quit the prem-
ises. It is the first step in an unlawful detainer 
action, as the means of terminating a lease for 
cause. When rent is delinquent, it is sometimes 
called a notice to quit or pay rent.


TILA-RESPA Integrated c losing Disclosure 
rule The second of the two mandated Closing 
Disclosure forms is designed to provide infor-
mation that will be helpful to consumers in 
understanding all closing transaction costs. This 
closing disclosure must be provided to consum-
ers three business days before they close on the 
loan. See also http://www.consumerfinance.gov/ 
regulatory-implementation/tila-respa/


“time is of the essence” These words, when 
placed in an agreement, make it necessary that all 
time limitations and requirements are an essential 
of the agreement and must be strictly observed. 
Any breach of time limits specified may put the 
offender in default. See also http://resources.law-
info.com/business-law/common-contract-terms-
explained.html


title Evidence of the owner’s right or interest in 
property.


title insurance An indemnity contract written 
by a title company to protect a property owner 
against loss if title is defective or not market-
able. A special policy of insurance issued by a 
title company, insuring the owner against loss 
of or defects in title to the insured property. The 
policy may be either a CLTA policy, issued to  
the property owner and to non-institutional 
lenders, or an ALTA policy, issued to institu-
tional lenders.


tort A wrongful act. A wrong or injury. Violation of 
a legal right. A civil wrong, not arising from a breach 
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of contract. Most torts lie in negligence, although 
they could also be intentional torts (such as assault 
and battery, trespass) or strict liability torts.


township A territorial subdivision that is six 
miles long and six miles wide and that contains 
thirty-six sections, each one mile square.


trade fix ures Articles of personal property that 
are annexed to real property but that are necessary 
to the carrying on of a trade and are removable 
by the owner. Fixtures installed to further one’s 
trade, business, or profession. They are an excep-
tion to the general rule that fixtures are part of a 
building. Such fixtures installed by a tenant may 
be removed before the expiration of the tenancy.


transfer Conveyance; passage of title.


Transfer Disclosure Statement (TDS) Seller and 
real estate broker disclosure statement. The law also 
allows the buyer the right to cancel her offer on dis-
approval of the TDS. Though there are a number 
of exceptions to the TDS requirement (see text), 
licensees are not exempt from doing their portion 
of the disclosure whether or not the principal is 
exempt.


trespass An invasion of an owner’s rights in her 
property. Unauthorized entry onto another’s land.


trespasser One who trespasses. The importance 
of this classification of individuals on property 
is created by the methods for removal and the 
liability of the property owner if the trespasser is 
injured on the owner’s property. 


trust A right of property, real or personal, held 
by one party called the trustee for the benefit of 
another party called the beneficiary. Arrangement 
whereby one person holds property for the benefit 
of another under fiduciary (special confidential) 
relationship.


trust deed A deed given by a borrower to a trus-
tee to be held pending fulfillment of an obliga-
tion, which is usually repayment of a loan to a 
beneficiary. A deed of trust. foreclosure of this 


deed may be at a foreclosure or at a trustee’s sale. 
The lender in the trust deed is referred to as the 
beneficiary. Trust deed investments should be on 
improved property rather than on unimproved 
property.


trust funds Consists of money or property 
received by a real estate licensee on behalf of oth-
ers. Cannot be given to the seller without the  
permission of the buyer. Must be in writing. These 
funds may not be commingled. It is against the 
law. Protects the money in case a legal action is 
taken against the broker. These records are sub-
ject to audit and examination by the CalBRE. All 
records and corresponding instruments must be 
kept for a period of three years.


trustee The person who holds property in trust 
for another. In a deed of trust, the person who 
holds bare legal title in trust.


trustee’s deed The deed issued by the beneficiary 
after the foreclosure and sale under a deed of trust.


trustee’s sale The private sale of property held by 
a trustee under a deed of trust as part of the fore-
closure proceedings. This sale must be conducted 
in approximately four months.


trustor One who conveys her property to a trus-
tee. The borrower or debtor under a deed of trust.


trustor’s reinstatement rights These rights con-
tinue for five business days prior to the date of the 
trustee’s sale.


Truth-in-Lending Act (TILA) A complex set 
of federal disclosure statutes and part of the 
Consumer Credit Protection Act implemented 
by Regulation Z as amended by the Truth-in-
Lending Simplification and Reform Act designed 
to provide a borrower with a means of discov-
ering and comparing the true costs of credit. 
This is strictly a disclosure law and does not set 
maximum or minimum interest rates or charges  
for credit. See closing disclosure and Tila-REsPa 
integrated Closing Disclosure.
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Twitter A web-based social networking and 
micro-blogging service.


u
undue influence 


1. A compulsory charge on property or indi-
viduals, the payment of which supports a 
government. 


2. Taking any fraudulent or unfair advan-
tage of another’s necessity or weakness of 
mind. Using a position of trust and confi-
dence improperly to persuade a person to 
take a course of action. By relying on the 
trusted confidant, the decision maker fails 
to exercise her free will and independent 
judgment.


Uniform c ommercial c ode (Uc c ) A group of 
statutes establishing a unified and comprehensive 
scheme for regulation of security transactions in 
personal property and other commercial matters, 
superseding the existing statutes on chattel mort-
gages, conditional sales, trust receipts, assign-
ment of accounts receivable, and other similar 
matters. See also http://uniformcommercialcode 
.uslegal.com/


unique visitor A statistic describing a unit of 
traffic to a website.


unjust enrichment A legal doctrine that pre-
vents a person from inequitably benefiting from 
another’s mistake, poor judgment, or loss. In 
a land sales contract, the vender may no longer 
keep both the property and the buyer’s excess pay-
ments (over her damages) in the event of breach, 
because to do so would unjustly enrich her at the 
buyer’s expense.


unlawful detainer An action to recover posses-
sion of real property. A lawsuit designed to evict a 
defaulting tenant, or anyone unlawfully in posses-
sion of property, from premises. It is summary in 
nature, entitled to a priority court trial, and litigates 


only the right to possession of property (and dam-
ages resulting therefrom).


Unruh c ivil Rights Act Deals with equal rights 
in business establishments, prohibits age limita-
tions in housing, and sets age limitations neces-
sary for senior housing. It states that all persons 
within California are free and equal no mat-
ter what their sex, race, color, ancestry, national 
origin, or disability, and they are entitled to full 
and equal accommodations. See also http://www 
.dfeh.ca.gov/Publications_Unruh.htm


unsecured debt A debt not backed by specific 
property to satisfy the indebtedness in case of 
default.


urban property City property; closely settled 
property.


usury Claiming a rate of interest greater than 
that permitted by law. Charging a greater rate of 
interest on loans than the rate allowed by law.


v
valuation Estimated worth or price. The act of 
valuing by appraisal.


variable interest rate (VIR) An interest rate that 
fluctuates in a set proportion to changes in an eco-
nomic index, such as the cost of money. Extensive 
regulations cover use of VIRs in loans on residen-
tial property.


variance An exception or departure from the 
general rule. An exception granted to a property 
owner, relieving her from obeying certain aspects 
of a zoning ordinance. Its granting is discretionary 
with the zoning authorities and is based on undue 
hardship suffered by the property owner because 
of unique circumstances affecting her property.


venue The location in which a cause of action 
occurs; it determines the court having jurisdic-
tion to hear and decide the case. For real estate, 
the court having proper venue is one in the county 
in which the property is located.
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verification A sworn statement before a duly qual-
ified officer as to the correctness of the contents of 
an instrument. Written certification under oath 
and/or penalty of perjury, confirming the truth of 
the facts in a document.


vested Bestowed upon someone, such as title to 
property. Absolute, not contingent or subject to 
being defeated.


Veteran’s Exemption A deduction from the 
annual property tax allowed to a qualified vet-
eran residing on residential property. However, 
the normal Homeowner’s Exemption is greater 
than the Veteran’s Exemption and the law allows 
the taxpayer to use only one. See also http://www 
.boe.ca.gov/proptaxes/exempt.htm


Veterans Administration loan (VA loan) A 
government-sponsored mortgage assistance pro-
gram. This loan does not contain a “due on sale” 
clause if the loan is assumed by another qualifying 
veteran.


void To have no legal force or effect; that which 
is unenforceable. Unenforceable, null, having no 
legal effect.


voidable An instrument that appears to be valid 
and enforceable on its face but is, in fact, lack-
ing some essential requirement. May be declared 
void, but is valid unless and until declared void.


voluntary affir tive marketing agreement A 
voluntary commitment by real estate licensees to 
promote fair housing by using methodology that 
is fairer than government regulations. 


voluntary lien Any lien placed on property with 
the consent of the owner or as a result of the  
voluntary act of the owner.


VOW Virtual office website.


W
waiver Giving up of certain rights or privi-
leges. The relinquishment may be voluntary and 
knowing, or it may occur involuntarily through 


action of the parties. The action resulting in the 
waiver is unilateral and requires no action or 
reliance by the other party.


warranty An absolute undertaking or promise 
that certain facts are as represented. Occasionally 
used interchangeably with guarantee.


warranty deed A deed that is used by a grantor 
to warrant clear title. It is commonly used in other 
states, but in California the grant deed with title 
insurance has replaced it.


warranty of habitability Implied warranty in res-
idential leases. The landlord covenants by impli-
cation that the premises are suitable for human 
occupancy. The implied warranties are found in 
the statutes and implied by common law.


waste The destruction, or material alteration of 
or injury to premises by a tenant for life, or ten-
ant, or tenant for years. Example: A tenant cut-
ting down trees or mining coal. The destruction, 
injury, material alteration, or abusive use of prop-
erty by a person rightfully in possession, but who 
does not own the fee or entire estate (for example, 
by a lessee or life tenant).


waste (ameliorating) Improvements to property 
that, while not damaging the value of the prop-
erty, technically qualify as waste. For example, 
an apartment building constructed on property  
designated only for single-family structures is 
considered ameliorating waste.


water table Distance from the surface of the 
ground to a depth at which natural groundwater 
is found.


web page A document on the World Wide Web.


website Pages on the World Wide Web accessible 
from the same URL (Uniform Resource Locator) 
and typically located on the same server.


workers’ compensation law The state of Cali-
fornia requires that all employers cover work-
related losses (illness or injury) with workers’  
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compensation insurance for all employees. 
Because the state does not differentiate be -
tween employees and independent contrac-
tors for this purpose, all licensees must be  
covered. Employing brokers may not pass this cost 
directly to their licensees. See also http://www.dir.
ca.gov/DWC/


will A document that directs the disposition of 
one’s property after death.


will (formal) A will signed by the testator in 
the presence of two or more witnesses, who 
must themselves sign the will. See also http://
legalservicesincorporated.com/all-about-wills/


witnessed will A formal will, signed by the testa-
tor in the presence of two or more witnesses, each 
of whom must also sign the will.


wraparound mortgage (See all-inclusive trust 
deed.)
writ A process of the court under which prop-
erty may be seized. An order from the court to the 
sheriff or other law enforcement officer directing 
and authorizing a specific act.


writ of attachment A writ authorizing and 
directing the physical attachment (seizure) of 
property.


writ of execution An order directing the sheriff 
to seize property to satisfy a judgment.


writ of immediate possession An order 
authorizing a landlord to obtain immediate 
possession of a tenant’s premises, pending the 
outcome of an unlawful detainer action or other 
court proceeding.


Y
YouTube A website owned by Google, Inc. where 
users may upload and share videos.


z
zoning Act of city or county authorities specify-
ing the type of use to which property may be put in 
specific areas. (Ref. Bk. CalBRE) A government’s 
division of a city or other geographic area into dis-
tricts, and the regulation of property uses within 
each district.


Author’s Note Additional real estate related defini-
tions may be found at the U.S. Housing and Urban 
Development site: http://portal.hud.gov/hudpor-
tal/documents/huddoc?id=43503gHSGH.pdf
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inDEx


a
Absentee owners, 168–169,  


189, 372
Abstract of title, 418
Accounting records, 529
Accredited Management 


Organization (AMO), 522
Acquisition indebtedness, 


482–483
Activity reports, 371
Adjustable-rate mortgages 


(ARM), 213–220
Advertising. See also  


Marketing and promotion
AIDA (attention, interest, 


desire, action) approach, 
499–500
bait-and-switch, 514
budget, 508
call-capture 800 telephone 


numbers, 504–505
classified, 501–503
direct mail, 504, 506
discriminatory,  


68–69
display, 505
e-mail, 502–504
false, 510
institutional vs. specific, 


499–500
Internet-based, 171,  


365–367, 370, 501,  
503–504


listing marketing/advertising 
plan, 344–347, 352,  
359–370, 372–373, 504


misleading, 511
through MLS, 31, 334,  


345–346, 361–362,  
364–365


mobile home, 511–512
outdoor, 508
personal, 501–502
radio/television, 506
real estate magazines, 505
regulations on, 510–514
telephone directory, 507


Age discrimination, 70, 73
Agency relationship


agency disclosure, 100–109, 
185–186, 317–318, 336, 
379


brokers’, 7–8, 102–103, 107, 
186, 336, 393


dual agency, 31, 98, 101, 103, 
107, 186, 292–293, 393


fiduciary obligations, 97–100
single agency, 31, 101, 102


Agency relationships
agency disclosure, 263, 291
brokers’, 263
dual agency, 292–293


Agent’s inspection disclosure, 
111, 118–124, 442–445


Agreement
alternative fee listing, 324


buyer representation,  
186–187, 314–315,  
317–320


exclusive agency listing, 316
independent contractor, 


39–41
listing, 313–344, 375–376
MLS access-only listing, 324
net listing, 324
open listing, 316–317
option listing, 319
post possession, 439, 481
prepossession, 438
property management, 522, 


523–528
purchase (See Purchase 


agreement)
residential listing agreement 


(exclusive authorization 
and right to sell listing), 
315–316, 325–341


sale-leaseback, 481
AIDS disclosure, 109
Alexander v. McKnight, 100
Alquist-Priolo Special Study 


Zone Act, 140
ALTA (American Land Title 


Association) policy, 394, 
428–429


Alternate of choice closes, 245
Alternative fee listing, 324
American Recovery and Rein-


vestment Act (2009), 200
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Americans with Disabilities 
Act, 71


Antidiscrimination legislation, 
57, 65–74. See also RESPA 
Appearance


Appraisals, 34, 197, 208, 473
Area amenities, 49, 188–189
ARM (adjustable-rate  


mortgages), 213–220
Asbestos, 133, 444
Assignment of deed of trust, 


406, 411
Assignment of lease, 547–548
Assistants, licensed real estate, 


549–554
Assumable mortgages, 218–220, 


412
Assumptive closes, 245–246
At Home with Diversity  


program, 73
Attitude, 10–11, 25–26,  


154–155
Attorney fees, 286, 339, 339
Auction sales, 33. See also  


Foreclosures; Short sales
Automobile, 14–15, 25, 44,  


189, 501


B
Back-end qualifying ratios,  


183, 234
Bait-and-switch advertising, 


514
Banks. See Lenders
Beneficiary statement, 406, 412
Blanket trust deed, 210
Blockbusting, 68
Blogs, 153
Bridge loans, 211–212
Broker


agency relationship, 7–8, 
102–103, 107, 186, 263, 
336, 393


broker is the agent, 31–34
broker/salesperson  


relationship, 7–8,  
38–44


commercial real estate
brokerage specialization, 32, 


519–522
commission splits with, 36, 


365–366
compensation, 332
defined, 8
escrow role of, 393, 394, 


394–395, 437–453
independent contract  


agreement, 39–43
land/farm brokerage
specialization, 33, 520
leasing specialization, 33, 


529–549
letter to sellers, 371
liability of, 25, 44, 46, 124
licensed real estate assistants 


to, 549–554
mortgage, 33, 204–205
property management 


specialization, 33, 520, 
522–549


selecting the right, 34–38
training under, 34–35, 44,  


46, 553, 554
Budgets, 157, 508
Business cards, 501
Business plan, 19–23, 156–158, 


508
Buyers. See also Clients


agency disclosure to,  
100–109, 185–186,  
317–318, 336, 379


buyer representation  
agreement, 186–187, 
314–315, 317–323


buyer’s affidavit, 489
buying signals, 190–191


commission paid by, 187, 
281, 314, 318–319


common buyer objections, 
246–248


escrow role of, 393
estimated closing costs, 296
financing preapproval, 180, 


183–185, 222–236, 445
first appointment with, 


180–183
knowledge of, 4
motivation of, 4–5,  


246–247
offers from (See Offers)
purchase agreement with 


(See Purchase agreement)
qualifying, 180–182,  


183–185, 223–236, 445
selling/counseling, 243–246
showing property to 


(See Showing property)
sources of, 177–181
title insurance for, 78–79, 


418, 418–427, 429–430, 
438, 446–448


Buyers’ Choice Act (2009), 438


C
California Association of 


REALTORS®
buyer representation
agreement, 318–323
buyer’s affidavit, 489
California Real Estate Law 


Disclosure Chart, 145
cancellation of contract  


form, 385
continuing education
through, 37, 46
disclosure forms, 98, 101, 


105–106, 112–117,  
124, 127–133, 141–142, 
146, 442
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estimated seller proceeds 
form, 349–350


listing agreement  
modification form, 376


move-in/move-out  
inspection form, 541–545


property management 
agreement, 525–528


residential lease, 534–539
residential listing agreement, 


325–328
residential purchase 


agreement and joint 
escrow instructions form, 
261–290, 400


seller counteroffer form,  
295, 382


seller’s advisory form, 342
seller’s affidavit of nonforeign 


status, 490–491
California Bureau of Real Estate 


(CalBRE), 38, 250
California Business and  


Professions Code
on advertising/marketing, 


510–512
on broker supervision, 38
definitions under, 6
on discrimination, 75
on escrow, 437


California Civil Code
on disclosure, 100, 108–109, 


125
on tenant responsibilities, 


546–547
California fair housing laws, 73
California Foreign  


Investment in Real  
Property Tax Act  
(CAL-FIRPTA/1991),  
492–493


California Land Title Associa-
tion (CLTA) policy, 427


Call-capture 800 telephone 
numbers, 504–505


Cal Vet (California Farm and 
Home Purchase Program) 
loans, 207, 209


Capital gains taxes, 467–468, 
474, 477, 480–481, 484–485


Caravans, 368–369
Career. See Real estate career
Cars, 14–15, 25–26, 44, 189, 501
Case studies, 82–88
Cellular telephones, 25
Certified Commercial Invest-


ment Member (CCIM), 520
Certified Property Manager 


(CPM), 520
Certified Residential Brokerage 


Manager (CRB), 50
Certified Residential Specialist 


(CRS), 50
Change-in-ownership  


statement, 465
Civil Rights Act (1866), 66
Civil Rights Act (1870), 67
Civil Rights Act (1964), 67–68
Civil Rights Act (1968), 68–69
Classified advertising, 501–503
Clients. See also Buyers; Sell-


ers agency relationship with 
(See Agency relationship)
consumer protection, 4
fiduciary obligations, 97–100
lead generation for potential 


(See Lead generation)
testimonials from, 307, 347


Closing
alternate of choice closes, 245
appointment, 452–453
assumptive closes, 245–246
costs, 296, 237, 412, 413–414
escrow, 268, 296–297, 


401–403, 415–416, 417, 
452–453


statements, 415–416, 417
trial closes, 243, 347, 348


CLTA (California Land Title 
Association) policy, 419


Collateral, 234–235
Combined Hazards Book, 134, 


138
Commercial banks, 200
Commercial real estate broker-


age, 32, 519–522. See also 
Property management


Commission
buyer paying, 187, 281, 314, 


318–319
commercial real estate, 520, 


522
commission splits, 36,  


365–366
justifying, 349, 379
listing agreements on, 314, 


315, 331
purchase agreement on, 281


Comparative market analysis, 
304–306, 346–349


Comprehensive Loss Under-
writing Exchange (CLUE) 
report, 450


Computerized loan origination, 
235–236


Computer literacy, 23
Condominiums, 70, 143, 269, 


448, 522
Confidential statement of 


 information, 406
Constitutional amendments, 


66–67, 69–70
Consumer protection, 4
Contingent offers, 187, 265, 


277, 353
Contracts. See Agreement  


Controlled business  
arrangement, 237


Conventional loans, 206
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Convertible loans, 218
Counteroffers, 185, 293–294, 


380, 381–384
Covenants, conditions and 


restrictions (CC&R),  
143, 448


Credit reports, 233–234, 236
Credit unions, 203


D
Database


CLUE (Comprehensive  
Loss Underwriting 
Exchange), 450


geographic farm, 164
lead generation, 164,  


170–171
listing announcement to, 


370, 504
sex offenders, 144


Death disclosure, 109–110
Deeds


assignment of deed of trust, 
406, 411


blanket trust deed, 210
deed of reconveyance, 406
deed of trust and assignment 


of rents, 403, 406,  
407–410


grant deed, 403, 404
open-end trust deed, 210
quitclaim deed, 403, 405
wraparound trust deed, 


210–211
Department of Housing  


and Urban Development  
Equal Housing Opportunity 
poster, 72
At Home with Diversity 


program, 73
on nondiscriminatory 


terminology, 68–69
RESPA rulings by, 87–88


Department of Veterans  
Affairs guaranteed loans,  
198, 207, 208


Deposits
earnest money, 184, 263, 279, 


336, 439–440
security/cleaning, 540, 546


Depreciation, 471, 472–473, 
474–475


Direct mail, 504, 506
Disabilities, persons with, 


70–75, 86–87, 463–465, 466
Disclosure agency, 100–109, 


185–186, 263, 291, 317–318, 
336, 379
agent’s inspection, 111, 


118–124, 442–445
AIDS, 109
California Real Estate Law 


Disclosure Chart, 145
death, 109–110
disclosure process, 104–107
environmental hazards, 


133–135, 271, 444–445
escrow-related, 442–445, 


446–449
exemptions, 120
fiduciary obligations, 97–100
forms, 98, 101, 105–106, 


112–117, 124, 127–133, 
137, 141–142, 146


license status, 510
mandated, 95–97, 442–445
Mello-Roos Bond, 144, 444
name, 510
natural hazards, 136–142, 


271, 442, 444
purchase agreement,  


271–276
Real Estate Transfer 


Disclosure Statement, 
110–111, 112–117,  
442, 446


regulations on, 144, 271, 
236–237


rescission rights, 143–145, 
514


seller financing, 124–133
subdivision-related, 143–144
timing of, 107, 126


Discrimination
age, 70, 73
antidiscrimination 


legislation, 56, 65–74. 
(See also RESPA)


California Business and 
Professions Code on, 
74–75


case studies on, 82–88
discriminatory advertising, 


68–69
financing, 68, 75, 78–83, 


85–88
listing appointment 


discussion of, 353
Real Estate Commissioner’s 


Rules and Regulations  
on, 75


sexual harassment, 77
slavery and, 65–66


Display advertising, 505
Dispute resolution,  


283–284, 341
Do-not-call registry, 157–159
Door-to-door calls, 156, 164
Down payments, 184, 209, 210
Dred Scott decision, 65–66
Dual agency, 31, 98, 101, 103, 


107, 186, 292–293, 393


E
Earnest money deposit, 184, 


263, 293, 336, 439–440
Earthquake hazards disclosure, 


136–140, 273, 442
Easton v. Strassburger, 118
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Economy/market conditions, 
13, 374


Education
broker-offered training, 


34–35, 44, 46, 553, 554
commercial real estate, 520
continuing, 36, 44, 46–48, 


520, 552–553
license educational 


requirements, 19
E-mail, 170–171, 180–181,  


370, 502–504
Enthusiasm, 11
Entity rule, 477–478
Environmental hazards  


disclosure, 133–135, 273, 
444–445


ePRO, 47, 50
Equal Housing Opportunity 


poster, 72
Equal-or-up rule, 477
Equity indebtedness, 483
Errors and Omissions  


insurance, 44
Escrow


advantages of, 397
brokers’ role in, 393, 394, 


395–396, 437–453
closing, 270, 296–297,  


401–403, 415–416,  
417, 452–453


common escrow documents, 
403–406


common transaction terms, 
406, 412–416


defined, 391–392
disclosure, 442–445, 446–449
escrow agents’ role in, 394
financing/loan package, 


445–446
inspections, 440–445, 451–452
instructions, 271, 282, 


399–401, 439


laws governing, 396, 397
licensure requirements, 395
opening, 399, 437–440
parties to an, 393–395
procedures, 398
prorations, 280, 414–415,  


439
repairs completion/


negotiation, 439, 449–450, 
451–452


report review, 446–449
requirements, 392
responsibility, 392–393
timeline, 296–297


Estates, leasehold, 530
Ethics


case studies on, 82–84
defined, 55–56
National Association of 


REALTORS® Code of 
Ethics, 5, 57–64, 512–513


Evictions, 548
Exclusive agency listing, 316
Executive Order 11063, 67
Expired listings, 161–162, 


305–306
Residential listing agreement 


(exclusive authorization and 
right to sell listing), 315–316, 
325–341


f
Fair Credit Reporting Act, 236
Fair Employment and Housing 


Act, 73
Fair housing antidiscrimination 


legislation, 67–75
California Business and 


Professions Code on, 
74–75


case studies on, 82–88
Equal Housing Opportunity 


poster, 72


Real Estate Commissioner’s 
Rules and Regulations on, 
75


Fair Housing Amendments Act 
(1988), 70


Family/friends, 13, 162–163, 554
Fannie Mae, 198
Farm, 155–156, 163–165
Fear, 10
Federal Agriculture Mortgage 


Corporation (Farmer Mac), 
200


Federal Housing Administra-
tion (FHA)-insured loans, 
198, 207, 209–210


Fiduciary obligations, 97–100
Financial Services Moderniza-


tion Act (1999), 201
Financing. See also Escrow; 


Lenders; Loans; Mortgages
appraisals, 34, 197, 208, 219
budgets, 157, 508
collateral, 234–235
computerized loan 


origination, 235–236
conforming vs. 


nonconforming loans, 
200–201


discriminatory, 68, 75, 78–83, 
85–88


interest rates, 197, 200, 202, 
203, 208–209, 210–211, 
212–221, 222, 521


loan costs, 221, 222
loan package for escrow, 


445–446
preapproval, 180, 183–185, 


222–236, 445
prepayment fees, 214
primary and secondary, 


197–199
property valuation impacted 


by, 5
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purchase agreement on, 
263–267


regulations on, 78–83, 87–88, 
144, 236–237, 513–514


selecting the right, 222
seller carryback, 124–133, 203
sources of, 197
types of lenders, 200–205
types of loans, 200–201, 


205–222
Uniform Residential Loan 


Application, 224–232
Fire hazards disclosure, 138, 


140, 444
Fixed-rate loans, 212, 218
Flood hazards disclosure, 140, 444
Floor time, 177–180
Foreclosures, 33, 144, 548
Foreign Investment in 


Real Property Tax Act 
(FIRPTA/1985), 487–493


For Sale by Owners, 159–160
For-sale signs, 180, 338, 348, 


352, 361, 362–363
Fourteenth Amendment, 66
Freddie Mac, 199–200
Front-end qualifying ratios, 


183, 233
FSBO (For Sale by Owners), 


159–160


G
Geographic farm, 155–156, 


163–165
GI Bill, 208
Ginnie Mae, 199
Give-aways/gifts, 507
Goals, 12–15
Government participation 


loans, 198–200, 207–210
Graduate REALTORS® Institute 


(GRI), 50
Grant deed, 403, 404


H
Handicaps, persons with, 


70–75, 86–87, 463–465, 466
Hazardous waste disclosure, 


134–135
Helping Families Save Their 


Homes Act, 548
Holdbacks, 439, 449
Holden Act (1977), 75
Home energy ratings, 144
Home equity line of credit 


(HELOC), 238
Home improvements, 485–486. 


See also Repairs
Home inspections. See Property 


inspections
Homeowners’ association 


 documents, 143, 269, 448
Housing and Economic 


 Recovery Act (2008), 33, 205
Housing Financial Discrimina-


tion Act (1977), 75


i
Impounds, 412, 482
Income


assistant’s, 549–550
budgeting, 157, 508
commission 


(See Commission)
financial reserves, 12–13
loan capacity based on, 233
taxes, 467–481, 484–485, 


487–493
Income taxes


calculations, 474–475
capital gains, 467–468, 474, 


477, 480–481, 484–485
deductible/nondeductible 


home buying expenses, 
469–470


depreciation, 471, 472–473, 
474–475


foreign investors paying, 
487–493


home building, 470
inheritance, 470
installment sales, 480–481, 


493
investment property,   


470–473, 478, 487
land, 468–469, 472–473
operating losses, 487
primary personal residence, 


468, 469
property basis, 471–473
sale-leaseback agreement, 


481
secondary residence, 468
tax-deferred exchanges, 


474–480, 493
universal exclusion for 


gain on sale of principal 
residence, 469


Independent contractor, 38–44
Industrial property, 32, 520
Information boxes, 364
Insect infestation, 120–121, 


124, 267–268, 441
Inspections. See Property 


inspections
Installment sales, 480–481, 493
Institutional lenders, 200–202
Insurance


automobile, 44
Errors and Omissions policy, 


44
impound accounts, 412, 482
life insurance companies, 201
mortgage, 201, 210
property, 450–451
proration of cost, 415
title, 78–79, 268, 394, 395, 


402, 418–430, 438,  
446–448


workers’ compensation, 44
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Interest
interest-only loans, 221
interest proration,  


414–415
interest rates, 197, 200, 202, 


203, 208–209, 210–211, 
212–221, 222, 521


mortgage, 414–415,  
482–483


tax deductibility, 482–483
Intermediaries, 477
Internal Revenue Service, 44. 


See also Taxes
Internet


advertising/promotion via, 
171, 365–367, 370, 502, 
503–504


blogs, 153
computerized loan
origination via, 235–236
e-mail via, 170–171,  


180–181, 370, 502–504
lead generation through, 


31, 153, 156, 166–168, 
170–171


property inquiries from, 
180–181


social networking via,  
31, 156, 370


virtual tours via, 367
website, 166–168, 180, 367, 


502, 504
Interstate Land Sales Full  


Disclosure Act, 144
Inventory knowledge, 49, 


177–178
Investment property, 470–473, 


478, 487. See also Rental 
property; Residential income 
property


J
Jones v. Mayer, 70


K
Kennedy, John F., 67
Keysafe/keybox, 338, 348–349, 


351–352, 359–361, 363
Knowledge


of area amenities, 49,  
188–189


buyer/seller, 4
inventory, 49, 177–178
tax, 23–24, 247


l
Land


land/farm brokerage, 32, 520
tax issues involving, 468–469, 


472–473
Lead-based paint, 135, 271, 


444–445
Lead generation. See also 


Advertising; Marketing and 
promotion
absentee owners, 168–169
budget for, 157
business plan for, 156–158
database, 164, 170–171
do-not-call registry, 157–159
door-to-door calls, 156, 164
expired listings, 161–162
For Sale by Owners, 159–160
geographic farm, 155–156, 


163–165
Internet, 31, 153, 156,  


166–168, 170–171
open house, 165–166
overview of, 153–155
research for, 155–156
sphere of influence,  


162–163
Leasing


assignment of lease, 547–548
broker specialization in, 33, 


529–549
evictions, 548–549


landlord responsibilities, 546
leasehold estates, 529–530
legal capacity, 532
modified gross lease, 530
move-in/move-out 


inspections, 540, 541–545
net leases, 531
percentage leases, 531
rent schedule/collection,  


524, 540, 548
residential, 533–540,  


546–549
right of entry clauses, 546
security deposits, 540, 546
sublease, 547–548
tenant responsibilities, 


546–547
termination of lease, 547
valid lease requirements, 532


Legal capacity, 532
Legislation


Alquist-Priolo Special Study 
Zone Act, 140


American Recovery and 
Reinvestment Act (2009), 
200


Americans with Disabilities 
Act, 71


Buyers’ Choice Act (2009), 
438


California fair housing laws, 
73


California Foreign 
Investment in Real 
Property Tax Act  
(CAL-FIRPTA/1991), 
492–493


Civil Rights Act (1866), 66
Civil Rights Act (1870), 67
Civil Rights Act (1964), 


67–68
Civil Rights Act (1968), 


68–69
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Fair Credit Reporting Act, 236
Fair Employment and 


Housing Act, 73
Fair Housing Amendments 


Act (1988), 70
Financial Services 


Modernization Act (1999), 
201


Foreign Investment in 
Real Property Tax Act 
(FIRPTA/1985), 487–493


Helping Families Save Their 
Homes Act, 548


Holden Act (1977), 75
Housing and Economic 


Recovery Act (2008),  
33, 205


Housing Financial 
Discrimination Act (1977), 
75


Interstate Land Sales Full 
Disclosure Act, 144


Megan’s Law, 144
Proposition 13, 462–463
Proposition 58, 463
Proposition 60, 463–465
Proposition 90, 465
Real Estate Settlement 


Procedures Act 
(RESPA/1974), 78–83, 
87–88, 237, 430, 438


Rumford Fair Housing Act, 
73


Secure and Fair Enforcement 
(SAFE) for Mortgage 
Licensing Act (2008), 
33, 205


Senior Citizen Property Tax 
Postponement Act, 466


Servicemen’s Readjustment 
Act (1944), 208


Taxpayer Relief Act (1997), 
482


Truth-in-Lending Act, 144, 
237, 513–514


Unruh Act, 73 
Lenders. See also Escrow; 


Financing; Loans; Mortgages
escrow role of, 394
foreclosure by, 33, 144, 548
institutional, 200–202
noninstitutional, 202–203
preapproval by, 180,  


183–185, 222–236, 445
real estate brokers, 204–205
short sales with, 33, 290, 453
title insurance for, 394, 


427–429
Liability, broker, 23, 44, 46, 124
Licensed care facilities, 110
Licensing. See also Professional 


designations
advertising regulations and, 


510, 511, 512
educational requirements, 19
escrow, 395
licensed real estate assistants, 


549–554
licensee, defined, 6
professional competence 


through, 9
renewal, 46, 48


Life insurance companies, 201
Like-kind rule, 478–479
Listing agreements


alternative fee listing 
agreement, 324


defined, 313–314
elements of, 314–315
exclusions, 325, 331
exclusive agency listing 


agreement, 316
MLS access-only listing 


agreement, 324
modifying/extending,  


375–376


net listing agreement, 324
open listing agreement, 


316–317
option listing agreement, 319
residential listing agreement 


(exclusive authorization 
and right to sell listing 
agreement), 315–316, 
325–341


signatures, 339–341
types of, 315–324


Listings. See also Servicing  
listings; Showing property
alternative fee listing, 324
common seller objections, 


349–353
comparable, 304–306,  


347–349
effective communication on, 


370–374
estimated seller proceeds, 


308, 349–350
exclusive agency listing, 316
expired, 161–162, 305–306
listing agreement, 313–344, 


375–376
listing appointment 


preparation, 303–308
listing presentation manual, 


306–308, 345–347
listing price, 331, 353,  


373–374
lockbox, 338, 348–349, 


351–352, 359–361, 363
marketing/advertising plan, 


344–347, 352, 359–370, 
372–373, 504


MLS access-only listing, 324
MLS postings, 334, 361–362, 


364–365
net listing, 324
open houses, 165–166,  


352, 368
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open listing, 316–317
option listing, 319
property inspections,  


345–346, 360–361, 362
repairs, 352–353, 361
residential listing agreement 


(exclusive authorization 
and right to sell listing), 
315–316, 325–341


selling your own, 292–293
signage, 338, 348, 352, 361, 


362–363
Loans. See also Escrow; Financ-


ing; Lenders; Mortgages
adjustable-rate mortgages, 


213–220
assumable, 218–221, 412
blanket trust deed, 210
bridge, 211–212
Cal Vet, 207, 209
collateral, 234–235
computerized loan 


origination, 235–236
conforming vs. 


nonconforming, 200–201
conventional, 206
convertible, 218
down payments, 184,  


209, 210
FHA-insured, 198, 207, 


209–210
fixed-rate, 212, 218
government participation, 


198–200, 207–210
impound accounts, 412, 482
interest-only, 221
loan brokerage, 33, 204–205
loan costs, 221, 222
loan interest, 414–415, 


482–483
loan origination fees,  


202, 207, 209, 216, 414,  
469–470, 472, 483–484


loan package, 445–446
open-end trust deed, 210
piggyback, 212–213
preapproval for, 180,  


183–185, 222–236, 445
prepayment fees, 214
primary and secondary 


financing, 197–200
redlining, 68, 75
renegotiable-rate mortgages, 


212
rescission rights, 514
reverse mortgages, 212
selecting the right, 222
seller carryback financing, 


124–133, 203
types of lenders, 200–205
types of loans, 200–201, 


205–222
Uniform Residential Loan 


Application, 224–232
Veterans Affairs guaranteed, 


198, 207, 208
wraparound trust deed, 


210–211
Lockbox, 338, 348–349,  


351–352, 359–361, 363
Logs, visitor, 166
Lot sales, 32–33


M
Mailings


to absentee owners, 168–169
direct mail, 504, 506
to geographic farm, 164–165
just listed, 369
newsletters, 507


Manufactured home parks, 32, 
511


Marketing and promotion. 
See also Advertising
budget, 508
caravans for, 368–369


direct mail, 504, 506
display advertising, 505
information boxes as, 364
Internet-based, 171,  


365–367, 370, 501,  
503–504


listing presentation manual 
as, 306–308, 345–347


mailings as, 164–165,  
168–169, 369, 505, 507


marketing activity report, 
371


marketing plan for listings, 
344–347, 352, 359–370, 
372–373, 504


through MLS, 31, 334,  
345–346, 361–362,  
364–365


newsletters, 507
niche marketing, 156, 509
open house as, 165–166, 352, 


368
outdoor advertising, 508
photograph and internet, 337
press releases, 507
property brochures as, 364
radio/television promotion, 


505–507
regulations on, 510–514
signage as (See Signage)
specialty gifts, 507
telephone directory, 507


Material deterioration,  
121–122, 440–441


Megan’s Law, 144
Mello-Roos Bond disclosure, 


144, 444
Mentors, 34, 47
Military ordnance location, 


135
Minorities


Antidiscrimination 
legislation on, 56, 65–74
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National Association of Real 
Estate Brokers for, 56, 65


slavery, 65–66
MLS. See Multiple Listing  


Service (MLS)
Mobile homes, 32, 511
Modified gross lease, 530
Mold, 135
Mortgages. See also Escrow; 


Financing; Lenders; Loans
adjustable-rate, 213–220
assumable, 218–221, 412
convertible, 218
fixed-rate, 212
mortgage insurance,201,210


Mortgage Loan Originator, 236
mortgage bankers, 202, 205
mortgage brokers, 33, 204–205
mortgage interest, 414–415, 


482–483
prepayment fees, 214
renegotiable-rate, 212
reverse, 212
secondary mortgage market, 


198–200
Motivation


buyer, 4–5, 246–247
real estate professional, 


12–13
seller, 4, 344–345


Move-in/move-out inspections, 
540, 541–545


Multiple Listing Service (MLS)
caravans/tours, 369
expansion of exposure 


through, 31, 345–346
listing posted to, 334,  


361–362, 364–365
MLS access-only listing, 324


property valuation based  
on, 5


research via, 304
sale posting to, 281


n
Name tags, 501
National Association of Real 


Estate Brokers, 56, 65
National Association of  


REALTORS® 
At Home with Diversity 


program, 73
Code of Ethics, 5, 55–64, 


512–513
continuing education 


through, 36, 46, 47, 50, 
520, 552


professional designations, 
50, 520, 552


realtor.com affiliation,  
365–366


website, 50
Natural hazards disclosure, 


136–142, 273, 442, 444
Neighborhoods. See  


Geographic farm
Net leases, 531
Net listing, 324
Newsletters, 507
Niche marketing, 156, 509
No-choice rule, 479
Noninstitutional lenders, 


202–203


o
Occupancy, 270–271, 439, 481
Offers. See also Purchase  


agreement
acceptance of, 185, 288
cancellation of contract, 


277–278, 384–385
contingent, 187, 265,  


279–280, 353
counteroffers, 185, 293–294, 


380, 381–384
earnest money deposit, 263, 


289


earnest money deposits, 184, 
336, 439–440


expiration of, 287
multiple, 294, 377, 380–384
offer price, 263, 292, 377, 378
preparation for, 243–246, 


290–291, 373
presenting, 250, 290–292, 


377, 377–384
rejection of, 185, 289
selling/counseling toward, 


243–246
writing, 246–250


Office, real estate, 22, 178–180, 
368–369


Office buildings, 520
Open-end trust deed, 210
Open houses, 165–167, 352, 


368
Open listing, 316–317
Option listing, 319
Outdoor advertising, 508


P
Parking location, 189
Pension funds, 203
Percentage leases, 531
Persistence, 11
Personal appearance, 26
Pest inspections, 120–121, 124, 


267–268, 440
Piggyback loans, 212–213
Plans


business,19–23,156–158, 
508


time management, 16–19
Points, 202, 207, 209, 216, 414, 


469–470, 472, 484
Pool inspections, 441
Possible Representation of 


Buyer or Seller (PRBS), 99
Post possession agreement, 439, 


481
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Preliminary title report, 276, 
429–430, 446–448


Preparation
of business plans, 19–23, 


156–158, 508
listing appointment, 303–308
for offers, 243–246, 290–291, 


373
real estate career, 16–26
time management system, 


16–19
Prepayment fees, 214
Prepossession agreement, 438
Press releases, 507
Price. See also Property  


valuation
comparative market analysis, 


304–306, 346–349
economy/market conditions
impacting, 11, 374
estimated seller proceeds 


form, 308, 349–350
listing, 331, 353, 373–374
offer, 263, 292, 377, 378


Primary financing, 197
Private mortgage insurance,  


201
Product differentiation, 5
Professional designations. 


See also Licensing
Accredited Management 


Organization (AMO), 522
Certified Commercial 


Investment Member 
(CCIM), 520


Certified Property Manager 
(CPM), 520


Certified Residential 
Brokerage Manager 
(CRB), 50


Certified Residential 
Specialist (CRS), 50


ePRO, 47, 50


Graduate REALTORS® 
Institute (GRI), 50


Real Estate Professional 
Assistant (REPA), 552


REALTORS® Land Institute 
(RLI), 520


Seniors Real Estate Specialist 
(SRES), 50


Professionalism, 9–11, 190
Promotion. See Advertising; 


Marketing and promotion
Property brochures, 364
Property inspections


agent’s inspection
disclosure, 111, 118–124, 


442–445
escrow due diligence,  


440–445, 451–452
final walk-through, 451–452
home inspection notice form, 


145, 146
home inspections, 123–124, 


440–441
listing, 345–346, 359–361, 


362
material deterioration, 


121–122, 440–441
move-in/move-out 


inspections, 540, 541–545
pest/insect inspections, 


120–121, 124, 267, 440
pool inspection, 441
purchase agreement on, 


270–274, 272–275, 278
roof inspections, 441–442
structural failure, 122
water damage, 120–121, 440


Property insurance, 450–451
Property management account-


ing records, 529
agreement, 522, 523–528
assignment vs. sublease, 


547–548


broker specialization in, 33, 
520, 522–549


evictions, 548
landlord responsibilities, 546
leasehold estates, 530–531
legal capacity, 532
modified gross leases, 530
move-in/move-out 


inspections, 540, 541–545
net leases, 531
percentage leases, 531
rent schedule/collection, 524, 


540, 548
residential leasing, 533–540, 


546–549
right of entry, 546
security deposits, 540, 546
state-defined responsibilities, 


523
tenant responsibilities, 


546–547
termination of lease, 547–548
trust account ledger, 529
types of property managers, 


522
valid lease requirements, 532


Property taxes, 415, 459–466
Property valuation. See also 


Price
appraisals, 34, 197, 208, 473
as collateral, 234–235
comparative market analysis, 


304–306, 346–349
perceived value, 5–6
property taxes based on, 415, 


459–466
Proposition 13, 462–463
Proposition 58, 463
Proposition 60, 463–465
Proposition 90, 465
Prorations, 280, 414–415, 439
Prospecting. See Lead  


generation
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Public reports, 143, 448–449
Purchase agreement. See also 


Offers
acceptance of, 185, 288
allocation of costs, 267–268
attorney fees, 286
broker compensation, 281
cancellation of, 277–278, 


384–385
changes to, 288
closing and occupancy, 


270–274
conditions affecting property, 


274–275, 286
content of form, 261–290
contingencies, 187, 267,  


277, 353
counteroffers, 185, 293–295, 


380, 381–384
definitions, 287
disclosures in, 271–274
dispute resolution, 283–284
earnest money deposits, 184, 


336, 263, 439–440
Equal Housing Opportunity, 


285
escrow instructions in, 268, 


282, 400, 439
expiration of, 287
financing terms, 263–267
items included/excluded, 


269–270
liquidated damages, 283
MLS posting, 281
multiple offers, 294, 377, 


380–384
offer price, 263, 292, 377, 378
presenting, 250, 290–291, 


377, 377–384
property inspections,  


267–268, 275
rejection of, 185
repairs, 275, 278–280


sale of own listing, 292–293
sample, 251–260
service provider selection, 


285–286
short sales, 290
taxes, 280
terms and conditions, 286
time periods, 277–280
title and vesting, 276–277
understanding, 261–290, 


263–267
writing, 246–250


Q
Qualifying buyers


back-end qualifying ratios, 
184, 234


capacity, 223, 233–234
character, 223
computerized loan 


origination, 235–236
credit reports, 233–234, 236
financing preapproval, 180, 


183–185, 222–236, 445
front-end qualifying ratios, 


183, 233
Uniform Residential Loan 


Application, 224–232
Quitclaim deed, 403, 405


R
Radio promotion, 505–507
Radon, 135
Real estate assistants, 549–554
Real estate career


agency relationship, 7–8
attitude of professionalism, 


9–11
business plan, 19–23,  


156–158, 508
commercial real estate
brokerage, 32, 519–522
equipment for, 25–26


goal setting, 12–16
license (See Licensing)
licensed real estate assistants, 


549–554
myths, 7–9
preparation for, 16–26
property management
specialization, 33, 520, 


522–548
role of professional agent, 


3–7
starting, 3–26
success, 9–10, 20
terminology, 3–4, 7
time management, 16–19


Real Estate Commissioner’s 
Rules and Regulations
on advertising/marketing, 


511
on discrimination, 75


Real estate investment trusts 
(REITs), 202


Real estate magazines, 505
Real estate office, 22, 178–180, 


368–369
Real Estate Professional  


Assistant (REPA), 552
Real Estate Settlement Proce-


dures Act (RESPA/1974), 
78–83, 87–88, 237, 430, 437


Real Estate Transfer Disclosure 
Statement (TDS), 110–111, 
112–117, 442, 446


Realtists®, 56, 65
Realtor.com, 366
REALTORS® Land Institute 


(RLI), 520
Reconveyance, 406
Recordkeeping, 103, 371, 529
Redlining, 68, 75
Registers, 167
REITs (real estate investment 


trusts), 202
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Rejection
attitude toward, 10, 154–155
of offer, 185


Renegotiable-rate mortgages, 
212


Rental property
absentee owner lead 


generation, 168–169
commercial, 32–33, 519–522
management of (See Property 


management)
proration of rents, 414, 415, 


439
rent schedules/collection, 


524, 540, 548
Repairs, 275, 278–280,  


352–353, 361, 439, 449–450, 
451–452


Reports. See also Recordkeeping; 
Statements 
activity, 371
Comprehensive Loss 


Underwriting Exchange 
(CLUE), 450


credit, 233–234, 236
escrow report review, 446–449
preliminary title, 276,  


429–430, 446–448
public, 143, 448–449


Reputation, 56
Rescission rights, 143–145, 237, 


514
Research, 155–156, 303–304, 


304–306, 347–349
Residential income property, 


32–33, 521
Residential leasing, 533–540, 


546–549
Residential purchase contract. 


See Purchase agreement
RESPA (Real Estate Settlement 


Procedures Act of 1974), 
78–83, 87–88, 237, 430, 437


Retail shopping centers, 521
Reverse mortgages, 212
Rider strips, 362
Role-playing, 46, 49–50
Roof inspections, 441–442
Rumford Fair Housing Act, 73


s
Safety, 156, 164, 167, 181, 246, 339
Sale-leaseback agreements, 481
Savings associations/banks, 


201–202
Schedule


disclosure timing, 107, 126
escrow timeline, 296–297
purchase agreement time
periods, 277–280
rent schedules/collection, 


524, 540, 548
taxation calendar, 460
time management system, 


16–19
Secondary financing, 197–200
Second-home owners, 169, 468
Secure and Fair Enforcement 


(SAFE) for Mortgage  
Licensing Act (2008), 33, 205


Security. See Safety
Security deposits, 540, 546
Self-confidence, 10
Self-storage facilities, 520
Seller Financing Addendum 


and Disclosure (SFA),  
128–131


Sellers. See also Clients
absentee, 189, 372
activity report to, 371
broker letter to, 371
common objections of, 


349–353
escrow role of, 393–394
estimated seller proceeds, 


308, 349–350


good communication with, 
370–374


knowledge of, 5
listing homes of 


(See Listings)
motivation of, 5, 344–345
offers to (See Offers)
repairs by, 275, 278–280, 


352–353, 361, 439,  
449–450, 451–452


seller carryback financing, 
124–133, 203


seller representations, 335
seller’s affidavit of nonforeign 


status, 490–491
showing property of 


(See Showing property)
Senior Citizen Property Tax 


Postponement Act, 466
Seniors Real Estate Specialist 


(SRES), 50
Servicemen’s Readjustment Act 


(1944), 208
Servicing listings


cancellation of contracts, 
384–385


effective communication, 
370–374


handling counteroffers, 380, 
381–384


marketing/advertising plan, 
359–370, 372–373


modifying/extending listing 
agreement, 375–376


offer presentations, 377, 
377–384


open houses, 165–167, 352, 368
showing property 


(See Showing property)
Settlement service providers, 


78–83, 87–88, 237, 430, 438. 
See also Mortgages: mortgage 
brokers; Title insurance
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Sex offenders, 144, 273
Sexual harassment, 77
Short sales, 33, 290, 453
Showing property


absentee sellers, 189, 372
cancellations, 189, 372
communication about, 


371–372
open houses, 165–167, 352, 368
parking location, 189
rules of professional 


conduct, 190
setting the stage, 167, 189, 


346, 361, 369
tips on, 187–190
virtual tours, 367


Signage
car, 501
for listings, 339, 348, 352, 


361, 362–363
open house/directional, 167
sign calls, 180
talking, 363


Signatures, 261, 339–341, 380, 
383


Single agency, 31, 101, 102
Slavery, 65–66
Smoke detectors, 144, 268
Social networking, 31, 156, 370
Specialty gifts, 507
Sphere of influence, 12, 162–163
Stage setting, 167, 189, 346, 361, 


369
Statements. See also Reports


beneficiary, 406, 412
change-in-ownership, 465
closing, 415–416, 417
confidential statement of 


information, 406
Real Estate Transfer 


Disclosure Statement, 
110–111, 112–117,  
442, 446


Steering, 68, 85
Stigmatized property, 110
Structural failure, 122
Subdivisions. See also  


Condominiums
common interest, 143,  


274, 448
disclosure issues, 143–144
lot sales, 32–33
public reports, 143,  


448–449
undivided interest, 144


Switch properties, 177


T
Talking signs, 363
Taxes


capital gains, 467–468, 474, 
477, 480–481, 484–485


change-in-ownership 
statement, 465


deductions, 469–470,  
481–487


depreciation, 471, 472–473, 
474–475


exemptions/exclusion, 
465–466, 469


Foreign Investment in 
Real Property Tax Act 
(FIRPTA/1985), 487–493


impound accounts, 412, 482
income, 467–481, 484–485, 


487–493
independent contractor
status and, 44
property, 415, 459–466
Proposition 13, 462–463
Proposition 58, 463
Proposition 60, 463–465
Proposition 90, 465
purchase agreement on, 280
real estate professional 


knowledge of, 24–25, 246


special assessments, 461
taxation calendar, 460
tax bills, 459–462
tax-deferred exchanges, 


474–480, 493
tax shelters, 481–487
withholding, 273, 488–493


Taxpayer Relief Act (1997), 482
TDS (Real Estate Transfer  


Disclosure Statement), 
110–111, 112–117, 442, 446


Telephones
call-capture 800 telephone 


numbers, 504–505
cellular, 25
directory advertising, 507
do-not-call registry, 157–159


Television promotion, 505–507
Testimonials, client, 307, 347
Thirteenth Amendment,  


66, 69–70
Time management, 16–19. 


See also Schedule
Time shares, 144
Title insurance


ALTA (American Land Title 
Association) policy, 394, 
428–429


CLTA (California Land Title 
Association) policy, 427


overview of, 418, 427
preliminary title report, 276, 


429–430, 446–448
regulations on, 78–79, 


430, 438
special policies, 430
title insurance company’s 


escrow role, 394, 402
Training. See Education
Trial closes, 243, 347, 348
Trust account ledger, 529
Truth-in-Lending Act, 144, 237, 


513–514
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u
Uniform Residential Loan 


Application, 224–232
Unlawful detainer action, 548
Unruh Act, 73


v
Vacant property, 167, 168, 363, 


524. See also Land
Valuation. See Price; Property 


valuation


Veterans
tax exemptions, 466
veteran loans, 198, 207, 


208–209
Virtual tours, 367
Visitor logs, 167


W
Walk-throughs. See Property 


inspections
Water damage, 120–121, 440


Water heater bracing, 144, 268
Website, 167–168, 180, 367, 


502, 504
Workers’ compensation  


insurance, 46
Wraparound trust deed,  


210–211
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