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CHAP L E R 18

The Rights of Union Members

Unions, as bargaining agents representing bargaining units of employees, have significant
power and conteol over individual employees. Those employees are precluded from
dealing with the empleyer on matters of wages and working conditions: the employees
must go through the union in dealing with the employer. Because employees are
dependent on the union, they must be prorected from the arhiwdry or unreasonable
exercise of union power. This chapter explores the legal conmols of unions to protect

the rights of unen members.

18-1 Protect_ion of the Rights of Union Mc:nber;

The legal controls on unions are the result of actions by the courts, the National Labor
Relations Board (NLRB), and Congress. The coures and the NLRB have imposed a

duty of fais duty of fair representation on the partof the union—an obligation to represent fairly
representation all members of the bargaining unit. Congress has legislated a wnion members” “bill of
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legal duty on the partol  riefir ™ 10 guarantee that union internal procedures are fair and has prohibited certain
the union 1o represent
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burgainmg unat

practices by unions that intertere with emplovees’ rights under the National Labor

Relarions Act (NLRA).
In 1947, the Tafi- Hartley Act added a list of union unfair labor practices to the NLRA,

which included the following:

*  Section 7 was amended 1o give employees the right ro refrain from engaging in concerted
activity, i well as the right to engage in such acriviry,

= Seation 8(b){(1){A) prohibits union activity chat interferes with, restrains, or coerces
employees in the exercise of their Section 7 rights.

= Section 8§(b}(2) ]unluin:s unions from causing an employer 1o discriminate against
employees in terms and conditions of employment because they are not union
members,

*  Section 8(bJ(5) protects employees from unreasonable union dues and initiation fees,

e The Landrum-Griffin Act of 1959 added the union member’s bill of rights to the NLRA.

Ihose provisions are discussed in derl larer in chis chapeer.,
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578 Part 3 Labor Relations Law

18-1a The Union’s Duty of Fair Representation

The duty of fair representation is a judicially created obligation on the past of the union
to represent fairly all employees in the bargaining unit. The duty was developed by the
courts because of the union’s role as exclusive bargaining agent for the bargaining unit. The
initial cases dealing with the duty of fair representation arose under the Railway Labor Act;
subsequent cases applied the duty to unions under the NLRA as well. In the following case,

the Supreme Court developed the concept of the duty of tair representation.

CASE 18.1

stil\
STEELE V. LOUISVILLE & NASHVILLE R.R.
323 US. 192 (1944) -
Stone, C. J. o be th, served a notice on respondent Railroad and on

The question is whether the Ruilway Labor Act . imposes
on a labor organization, acting by authority of the stat-
ute as the exclusive bargaining representacive of a craft or
class of railway employces, the duty to represent all the
employees in the craft without discrimination becadse of
their race, and. if so, whether the courts have ju E‘:‘tion
to protect the minority of the craft or class frop'ﬁu:vloh-
tion of such obligation,

. Petitioner, a Negro, is a locomative. hum.tn in the
:mplcw of respondent railroad, suing w‘us own hehalf and
that of his fellow employees who, |ik£’pcltl|unm are Negro
firemen employed by the Railroads Respondent Brotherhood,
1 labor organization, is as provided under Secrion 2. Fourth
of the Railway Labor Act, d;ggc]umc bargaining represen-
tative of the craft of fir ‘employed by the Railroad and
is recognized as such by it and the members of the crafr.
The majority of the firemen emploved by the Railroad are
white and are s of the Brotherhood, but a substan-
ual mmontyire Negroes who, by the constitution and il
of the Bmtlu:rbood are excluded from its membership. As
the m:;mbrnhip of the Brotheshood constitutes & majority
aof

ider Section 2, Fourth, the members, because they are Ebc
mijonity, have chosen the Brotherhood to represent the cfaft.
petitioner and other Negro firemen on the road have been
required 0 accept the Brotherhood as their r:prqmmwc for
the purposes of the Act,

On Muaech 28, 1940, the Brotherhood) purpnnlng to
act as representative of the enrire craft of firemen, without
informing the Negro firemen or giving them opportunity

oy
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remien employed on respondent Railroad and e

swenigy other railroads operating prncipally in the south-
sastern part of the United Statss. The notice announced ]

{ Brotherhood's desire to amend the existing collective b
" ling agreement in such a manner as ultimatcly to exliide all

Negro firemen from the service, By established practice on
the several railroads so natified only white firemen can be
promaoted to serve as engineers, and the notice proposed that
only “promotable,” i.c., white, men should be cmployed a
firemen or assigned to new runs or jobs or permanent vacan-
cies in established runs or jobs.

On Fehruary 18, 1941, the milroads and the Brother-
hood. as representative of the craft, encered into 2 new agree-
ment which provided that nor more than 50 percent of the
firemen in cach class of setvice in each seniosity district of 2
carrier should be Negroes: that until such percentage should
be reached all new runs and all vacancics should be filled
by white men: and thar the agreemene did not sanction the
employmght of Neproes in any seniority disteict in which
they were not working, ...

.'" [W1e think thar Congress. in cnacting the Rail-
2 Labor Act and authorizing a labor union, chosen by a
majosity of a craft, 1o represent the craft, did notintend to
confer plenary power upon the union to sacrifice, for the
bencfit of its members, rights of the minority of the craft,
without imposing on it any duty 1o protect the minor-
ity. Since petitioner and the other Negro members of the
craft are not members of the Brotherhood or eligible for
membership, the authority to ace for them & derived not
from their action or consent but wholly from the com-
mand of the Act. ...
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Section 2, Second. requiring carriers to bargain with the
representative so chosen, operates to exclude any other from
representing 2 craft. The minority members of a craft are
thus deprived by the statute of the right, which they would
otherwise possess, to choose a representative of their own,
and ity members cannot bargain individually on behalf of
themselves as w matters which are properly the subject of
collective bargaining. ...

The fair interpretation of the statutory language is that
the organizaton chosen to represent a craft s to represent all
its members. the majority as well as the minosicy, and it is to
act for and not against those whom it represenss, leis a princi-

to make contracts as to wages, hours and working condi-
tions does not include the authority to make among mem-
bers of the craft discriminations not based on such relevant

differences. Here the inations based on race alone

are obviously ir d invidious. Congress plainly did
not undertake ro e the bargaining represcntative to
make such disa m@om. :

The n:pvés:ﬁnnu: ‘which thus discriminates may be
enjoined from so doing, and its members may be enjoined
from gaking the benefic of such discriminatory action. No
s the Railroad bound by or entitled to take the ben-
a contract which the bargaining representative is pro-

mo!
efit

of general application that the exercise of a granted power o “hibited by the statute from making. In both cases the right
B 4Py ® powcr g* B

to act in behalf of others involves the assumption towa
them of a duty to exercise the power in their interest -Iild
behalf, and that such 4 grant of power will not be decmned
dispense with 2l dury toward those for whom u‘y.cxruxscd
unless so expressed.

We think that the Railway Labor Act § wpous upon the
staturory representative of & craft at least s exacting a duty
to protect cqually the interests of the members of the craft
as the Constitution impases upon ,rfrgadamn- to give equal
protection to the interets of thase for whon i legislaes,
Congress has scen fit to clothe the bargaining representative
with powers comparable 16 those possessed by a legislarive
body both to creare and ) msmcl the rights of those whom
it represents, bue ivabo | imposed an the representative a
corresponding duty. We hold thar the language of the Act
to which we have referred, read in the light of the purposes
of the Act, expresses the aim of Congress to impose on the
bargaining representative of a craf or class of employees the
duty to excrcise fairly the power conferred upon it in behalf
of all those for whon it acs, without hostile discrimination,

against them.

This docs not mean that the statutory rrprnrnuuvt of

‘4 craft is barred from making contraces which may have

unfavorable effects on some of the mcmbcrs‘.of the crafe
represented. Variations in terms of the cururact based on
differences relevant o the authorized pu:p@nn of the con-
tract in conditions to which they are tatbe applied, such as
differences in seniority. the type of work performed, the
competence and skill with which itis performed. are within
the scope of the bargaining representition of a craft, all of
whose members are not idenitical in their interest or merit.
Without attempting ro mark the allowable limits of dif-
ferences in the terms/of contracts based on differences of
conditions to which'they apply. it is cnough for present pur-
POsSs 1o say d:r the starutory power to represent a craft and
i

asserted, which s derived from the duty imposed by
ute on the bargaining representative, is a federal right implied
from the satute and the policy which it has adopted. ..

S0 long as a labor union assumes to act 2s the sttory

representative of a craf, it cannot rightly refuse to perform
the duty, which is inscparable from thie power of representa-
ton conferred upon it, w represent the cntire membership of
the craft. While the stztute does not deny to such a bargain-
ing labor arganization the right s determine dligibility to i
membership. it does requite the union, in collective bargain-
ing and in making contracts with the carrier, to represent
non-union or minority union members of the craft withour
hostile discrimination, fairly, impartially, and in good fith.
Wherever necgssary to that end, the union is required to con-
sider requests of non-union members of the craft and expres-
sions of their vicws with respect to collective bargaining with
the emplover aod 10 give 1o them norice of and oppartunity
for hearing upon its proposed action.. ..
" We conclude that the duty which the statute impases on
a union representanve of a craft to represent the interests
of all its members stands on no different footing and thar
the starute contemplares resort to the usual judicial remedies
of injunction and award of damages when appropriate for
breach of that duty.

The judgment is accordingly reversed and remanded. ..

So ordered.

SI'..I!’-

Case Questions
L. 15 Steele a member of the union? Why?
2 To what conduct by the union and the railroad did

Steele object?

3. To which employees does the union owe a duty of fair
representation? What is the source of the union’s dury
of fair representazion?

«
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The Steele case held dhae the duty of fair representation arose out of the union's exclusive
bargaining agent status under Section 2, Ninth, of the Railway Labor Act. In Syres ©2 Off
Warkers Local 23," the Supreme Court held char the duty of fair repreasentation also extended
1o unions granted bargaining agent status under Section 94a) of the NLRA,

Unions. in representing employees, must make decisions that affect different employees
in different ways. For example, in negotiating a contract, the unionmust decide whether o
seek increased wages or improved benefiss—trade-offs muse be made in fashioning contract
proposals. Older employees may be more concerned with pensions, whereas vounger employ-
ees may be more concerned with increased wages. Should the courts monitor the union’s
negotiation proposals to ensure that all workers are fairly represented? In Ford Mutor Co. v
Huffman,” the Supreme Court held that unions should be given broad discretion by the
courts in negotiation practices: the courts should ensure only that the union operates “in
good faith and honesty of purpose in the exepeise of its discretion.”

Ethical

UNION MEMBERSHIP BENEFITS AND COSTS

You are the human resaurces manager of the Springfield plant of Immense Multinational
Business; the plant production employees are represented by a union, and the collective
ogreement has a union shop clouse requiring employees in the bargaining unit to join
the union and to maintain their membership in good standing.

You have just hired a new production employee, Waylon Smithers, who asks you
it he is required to join the union. He also asks you what benefits he may receive by
becoming o union member ond what the negative aspecis of union membership are.
How should you respond 1o him? Prepare a short memo outlining your response to his
questions, supporling your commenls with appropriale references.

The courts also give unions some leeway in cxercising their contractual duties. In
Steefworkers v. Rawson,” the Supreme Court held that the allegations that the union had been
negligent in its duty under the collective agreement to conducr safery inspections did not
amount 1o a breach of the dury of Fair representation because mere negligence, even in the
performance of a contractual duty. does notamount w a breach of the duty of tair representa-
tion. Where a union’s work assignments were not irrational, the union did not breach duty
of fair representation even though the work assignments had the effect of favoring skilled
workers over unskilled workers.' However, a union’s negligent failure o follow hiring hall
rules may be a breach of the duty of fair representation, according to fucoby v NLRB.

V350 U.S. BO2LIV55)
*SsUN AN (195)Y)
Y 4950LLS. 362 (1990).
Y Rowrntan v fas, Onion, U AW, Lical 12, 646 F3d 360 (Geh Cie. 2011

235 EAd 011 (D,C. Cie. 20000},
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Although the courts allow unions broad luide in negotations, they may be more
concerned with union decisions invalving individual employee grievances. In Vo .S'ipr;."
the Supreme Court held thar an individual does not have an absolute right o have a grievance
taken 1o arbitration, but the union must make decisions about the merits of a grievance in
good faith and in a nonarbitrary manner, 4

In Virca, the union refused to arbitrate the employee’s grievance. If the union decides
to arbitrate the grievance but mishandles the employee’s claim, does it violate the duty of
fair representation? What if the union gives the grm.mm only perfuncrory handling? The
following case addresses these questions.

e | W

CASE 18.2

HINES V. ANCHOR MOTOR FREIGHT, INC.
424 U.5. 554 (1976]

et
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Facts: Two truck drivers employed by Anchor Motor Frei
Inc.. were discharged for allegedly mhmuun;cxpcm:

in excess of the actual costs of their motel rooms. The rrl-
evant collective agreement provided that d:sclérgc required
just cause, At 2 grievance meeting between thetinion and the
employer, the employer presented the follwang:

¢ the motel receipes submntuL_by the employees char
showed charpges in excess of the rates shown on the
motel's registration cardi

* 4 notarized statement of the motel derk asserting the
accuracy of the registration cards: and

*  an affidavit of the motel owner aflimming thar the ey
isTration pnh,.utu accurate and thar inflated receipts

had been supplied to the employecs.

The m'lmn claimed petitioners were innocent .md Y

npynscclﬂu discharges. The gricvance over the discharge w
clfpf‘m‘um:d to arbitration under the collective agreement.

The’:wu employees suggested that the unics investigats the
motel, but the union responded thar “there way nothing to
worry about” and that they need not hire their éwn antorncy.

At the arbitration hearing, Anchor présented its case,
Then both the union and employees: %ﬂﬁ afforded an oppor-
tunity to present their case. The mﬂbyu:s denied the claim
of duhnncny but neither they noe the union presented any
other evidence mmndumgﬁd’r documents presented by the
company. The arbitration pund upheld the discharges.

The employees thep retained an attorney and sought
reheating based nn‘; starement by the motel owner that the

“A86 LS 171 (1967).
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discrepancy berween the receipes and ftgmr.mou cards
could have been attributable 10 the motel derk's recording
on the cards less than what was xtmrll}) paid and pocketing
the difference between the amount receipted and the amount
recorded. The arbitration pangd unanimously denied rehear-
ing “hecause there was novficw evidence presented which
would justify reopening this case.” [t was later discovered that
the motel derk wngi"fa.n the culpric.

The discharged employces filed suit against both the
union and the smplover. They alleged that because their dis-
charge was por for good cause, the employer was in violation
of the collécrive agreement, They also alleged thae the union
vml:ud‘m duty of fair representation by arbicranly failing
to make an effort to investigate the emplover's charges of

\dishonesty. The union relied upon the decision of the arbi-

tration pancl and the employer caimed that the employees
had been properly discharged for just cause. The employer
also claimed thar the employees. diligentdy and in good faith
represented by the union, had unsuccessfully resorted to the
grievance and arhitranion machinery provided by the contract
and thar the adverse decision of the arbitration panel was
binding upon the unton and employees under the collective
agreement.

During pretrial discovery proceedings. the morel clerk
revealed that he had Glsified the records and had pocketed
the difference between the sums shown on the receipes and
the registration cards, The trial court granted summary judg-
ment for the employer and the union on the ground that the
decision of the arbitration panel was final and binding on the
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